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AMENDMENT TO RULES. 



UNITED STATES CIECITIT COURTS OF APPEALS. 



Sixth Circuit. 



Paragrapli 4 of rule 3 is amended to read as follows: 

At other than calendar sessions, except the June and July sessions, 
the court will hear any case upon the docket in which the record has 
been printed and briefs for both parties flled, provided that there has 
been also flled in the clerk's office on the Monday preceding the flrst 
day of such session the written consent of counsel for both parties 
that such hearing may be had. 

As amended July, 1898. 

1 For rule as originally adopted In the Sixth circuit, see 21 0. 0. A. Ixxiii., 

78 Fed. Ixxiil. 
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JUDGES 



07 TES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. HORACE GRAT, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, H. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portiand, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portiand, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Llttleton, N. H. 

Hon. THOMAS L. NELSON, District Judge, Massacliusetta.» Worcester, Masa. 

Hon. FRANCIS C. LOWBLL, District Judge, Massacliusetts.» Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, K. L 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albany, N. Y. 

Hon. B. HENRY LACOMBE, Circuit Judge New Yorlc, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn. 

Hon. ALFRED C. COXB, District Judge, N. D. New York Utica, N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES L. BBNEDICT, District Judge, B. D. New York." Brooklyn, N. Y. 

Hon. AS A W. TBNNEY, District Judge, E. D. New York.* Brooklyn, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York.".. 29 Liberty St., New York. 
Hon. HOYT H. WHEBLER, District Judge, Vermout Brattleboro, Vt 



THIRD CIRCUIT. 



Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. 0. 

Hon. MARCUS W. ACHESON, Circuit Juâge Plttsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphia, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware.» Wilmlngton, Del. 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Trenton, N. J. 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvanla Phlladelphia, Pa. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 



' Deceased November 21, 1897. 
• Commlssloned January 10, 189S. 
■ Resigned June 6, 1897, to take eflect on ap- 
pointment of successor. 
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♦ Conflrmed July 8, 1S97. Deceased Dacem- 

ber 10, 1897. 
■ Commlssloned February 15, 1898. 

• Conflrmed May 11, 1S9Ï. 
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FOU.RTH CIRCUIT. 

Hon. MELVILL.B W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN 60FP, Circuit Juflg» Clarksburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Juage,... Charleston, S. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. AXIGUSTUS S. SEYMOUR, District Judge, B. D. North CaroUna.i... New Berne, N. C. 

Hon. THOMAS R. PURNBLL, District Judge, É. D. North Carolina.' Ralelgh, N. C. 

Hon. ROBgRT F. PICK, District Judge, W, D. North Carolina.". Greensboro, N. C. 

Hon. HAMILTON d.. EWART, District Judge, W.t). North Carolina.*.. HéndersonvIUe, N. 0. 
Hon. WILLIAM H. BRAWLBY, District Judge, B. and W. D. South Car... Char Jeston, S. C. 

Hon. ROBERT W. HUQHES, District Judge, E. D. Virginia.» '. Norfolk, Va. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia." Rlchmond, Va. 

Hon. JOHN PAUL, District Judge, W. D. Virginia Harrisonburg, Va. 

Hon. JOHN J. JACKSON, Distriol Judge, Wôst Virginia Parkersburg, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice... ..Washington, D. C. 

^on. DON A. PARDEE, Circuit Judge. .New Orléans, La. 

Hon. A. P. MoCORMIck,' Circuit Judge. Dallas, Tex. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama Montgomery, Ala. 

Hon. HARRY T. TOÙLMÏN, District Judge, S. D. Alabama .„.....:.... Mobile, Ala. 

Hon. CHARLES SWAYNB, District Judge. N. D. Florida Jacksonvllle, Fia. 

Hon. JAMES W. LOCKE, District Judge., S- D. Flprldai Key West, Fia. 

Hon. WILLIAM T. NBWMAN, 'oistri* iuâge; k. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgla Maçon, Ga. 

Hon. CHARLES PARLANGB, District Judge, 14. I). Loulsiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. .joulsiana Shreveport, La. 

Hon. HENRY C. NILES, District judge, N. and à. D. Mississippi........ Kosclusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, E. Ç. Texas Sherman, Tex. 

Hon. JOHN B. RBCTOR, District Judge, N- D. Texas.' , Dallas, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. b. Texas.' .Ft. Worth, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. p. Texas Austin, Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. WILLIAM H. TAFT, Circuit Judge... .;i Cincinnati, Ohio. 

Hou. HORACE H. LURTON, Circuit Judge... NashviUe, Tenu. 

Hon. JOHN WATSON BARR, District Judge,, Kentucky.... Loulsvllle, Ky. 

Hon. HENRY H. SWAN, District Judge, B., D. Michlgan Détroit, Mich. 

Hon. HENRY E. SEVBRENS, District Judge, W. O. Michlgan ■■:..■• iKalamazoo, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge: N. D. Ohio .•••..•:.• Çleveland, Ohlo. 

Hon. GEORGE R.. SAGE, District Judge, S. D. Ohlo, •Cincinnati, Ohlo. 

Hon. CHARLES D. CLARK, District Judge, ,B. and M. D. Tennessee.. Ohattanooga, Tenn. 
Hon. BLI S. HAMMOND, District Judge, W., D. Tennessee Memphis, Tenn. 



* Deceased Fehruary 1&, 189T. 
•Conflrmed May 6, 1S97. 

• Resigned January 12, 1898, to take effect on 

appointment of siiocessor. 
' Commissioned July 13, 1898. 



• Resigned March 4, 1898.. . 

• Commissioned March 22, 1898. 
'Beeeaêed April .9, 1898. 

» Commissioned July 13, 1898. 
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SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice , Washington, D. C. 

Hon. WILLIAM A. WQODS, Circuit Judge , Indianapolis, Ind. 

Hon. JAMES G. JBNKINS, Circuit Judge Mllw^ulîee, Wls. 

Hon. JOHN W. SHOWALTER, Circuit Judge Clilcago, IIl. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. .4259 Grand Boulevard, Chicago. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois.. Springfleld, 111. 

Hon. JOHN H. BAKER, District Judge, Indiana. ;... Goshen, Ind. 

Hon. WILLIAM H. SBAMAN, District Judge, B. D. Wisconsin Sheboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. HENRY C. CALDWELL, Circuit Judge Llttle Rock, Ark. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, MInn. 

Hon. AMOS M. THAYBR, Circuit Judge St Louis, Mo. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. ISAAC C. PARKER, District Judge, W. D. Arkansas.» Pt. Smith, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» Ft. Smith, Ark. 

Hon. MOSBS HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa Mount Pleasant, lowa. 

Hon. CASSIUS G. FOSTER, District Judge, Kansas Topeka, Kan. 

Hon. RENNSELAER R. NELSON, District Judge, Minnesota.» St. Paul, Minn. 

Hon. WM. LOCHREN, District Judge, Minnesota.* Minneapolis, Minn. 

Hon. BLMER B. ADAMS, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. BLMER S. DUNDY, District Judge, Nebraska.= Omaha, Neb. 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.» Omaha, Neb. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. ALFRED D. THOMAS, District Judge, North Daliota.' Fargo, N. D. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.' Fargo, N. D. 

Hon. ALONZO J. BDGERTON, District Judge, South Dakota.» Sioux Falls, S. D. 

Hon. JOHN B. CARLAND, District Judge, South Dakota.»» Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. STEPHBN J. FIELD, Circuit Justice." Washington, D. C. 

Hon. JOSEPH McKENNA, Circuit Justice." San Francisco, Cal. 

Hon. JOSEPH McKENNA, Circuit Judge." San Francisco, Cal. 



» Deceased November 17, 1896. 

' Commissioned December 15, 1895. 

« Resigned May 16, 1896. 

• Commissioned May 18, 1896. Conflrmed 

same date. 
» Deceased October 28, 1S9«. 

• Resigned. 

' Deceased August 8, 1896, 



• Commissioned August 31, 1896. Conflrmed 
February 18, 1897. 

» Deceased August 9, 1896. 
>» Commissioned December 15, 1896. 
»» Resigned December 1, 1897. 
'2 Commissioned January 21, 1898. 
" Resigned. 



Horu WM. W. MORROW, Circuit Juflge.» San Francisco, Cal. 

Hon. -WILLIAM B. GILBÏ]RT, Qlrcult Juage.,. „ Portland, Ore. 

Hon. ERSKINB M. ROSS, ClrouH-'/udge/...'.. ....ï Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California.' San Francisco, Cal. 

■Hon. OLIN '-WELLSORN,. District Judge, -S.-D. California..... <.. Los Angeles, Cal. 

Hon. HIRAM KNOWLBS, District- Judge, -.Montana Helena, Mont. 

Hon. CORNELIUS. H. HANPORD, District Judge, Washington..... Seattle, Wash. 

Hon. THOMAS P. HAWLB Y, District Judge, Nevada.. ; Carson City, Nev. 

Hon. CHARLES B. BBLLINGER, District Judge, Oregon Portland, Ore. 

Hon. JAMES H. BBATTY, District Judge,. Idaho..... Boise City, Idaho. 

Hon. ARTHUR-K. DELANEY, District Judga, Alaska.».. Juneâu. 

Hon. CHARLES S. JOHNSON, District Judge, Alaska.* ..*... Sitka. 

• Commissloned May 20, 1897. | * Removed. 

I Commissloned June 8, 1S97. I ' Commissloned July 28, 1897. 
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CAER V. KANSAS CITY et al. 

(Circuit Court, W. D. Missouri, W. D. May 16, 1898.) 

Removal op Causes— Joint Cause of Action— Eight of Nonbesident Dé- 
pendant. 

Kansas City, Mo., Charter, art. 17, | 11, provides that whenever the 
City siiail be sued for liability growing out oi; the wrongful act, négligence, 
etc., of any person or corporation, and such person or corporation is also 
liable to the same action, the plaintiff may, on motion, be compelled to 
make such person or corporation a Joint défendant. Held that, where the 
clty and a corporation are jolntly sued for Personal injuries resuitlng to 
plaintiff by reason of the wrongful failure of both the clty and such cor- 
poration to do an act Incumbent on each of them, such corporation is not 
entltled, by reason of Its nonresldence, to a removal of the cause on the 
ground of a separable controversy. 

This action was brought by Anna E. Carr against Kan&as City, Mo., 
the Barber Asphalt Paving Company, and otliers, to recoTer for Per- 
sonal injuries resuitlng from a fall on a sidewalk. The Barber As- 
phalt Paving Company removed the cause into the fédéral court, and 
it is now heard on motion to remand. 

L. A. Laughiin, for plaintiff. 

Lathrop, Morrow, Fox & Moore, for défendant Barber Asphalt 
Paving Co. 

PHILIPS, District Judge. The question in this case is whether or 
not the action against the Barber Asphalt Paving Company présents a 
controversy between it and the plaintiff wholly separable from that 
of the other défendants. The plaintiff's cause of action is based upon 
the négligent condition in which the step in question was left, so 
elevated above the ground, in an insecure position, that, when the 
plaintiff stepped upon it, it gave vi^ay, whereby she was precipitated 
to the ground, and injured. The cause of action against the city 
springs from its duty to the public to keep its sidewalks in a reason- 
ably safe condition. Its liability in this oase is alleged to hâve been 
its failure to repair this imperfect sidewalk after it had knowledge 
87 F.— 1 
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of the defect, or after it could hâve discovered its condition by the 
exercise of due care. This omi^siçn^of duty on the part of the city 
may be called "nonfeasance'f;' tUat îs/aii émission to do that which it 
should hâve done. 

The liability of the Barber Asphalt Company arises, if at ail, from 
its failure, after completing the work bf paYing^'tô shore up or prop- 
erly repair the step of the sidewalk, which is alleged to hâve been 
left in such an insecure condition that, when stepped upon, the end 
tipped over, whereby the plaintifif was thrown down. No fault is 
imputedto. the asphalt company as to the mannpr-çf constructing the 
paî«i«nêhti. Pre'suniably, the grade of the street haà been estab- 
lished by the city; and theipayement was put uppn the grade as thus 
established. Thèrefbre if becomes apparent that the liability of 
the paving company arises, if at ail, just as against the city, from an 
act of nonfeasance; that is, in not repairing the sidewalk and re- 
storing the status that existed at the time it began the work of pav- 
ing. Thus, it aiso appears that the liability pf the défendant city 
and the paving company springs from a like wrdngful act in neglect- 
ing to repair the sidewalk after the improvement was made. The 
n,eçlect in bpth cases is one of nonfeasance, that is, an omission, to 
përfbrm a diity, or à negléct bf duty, as co'ntradistinguished from' an 
act of misfeasance, which isrjiot doing a lawful act in a proper man- 
ner, or omittîng to do it as it should be done, or îroffi an act of mal- 
féasance, which is the doing of an act wholly w.rongfùl in itself. ' 

It is somewhat difificult to exactW upderstand whgit i^thp predicate 
of the cause of action againâtiJ. Lindiey GoateS;, Artbur C. Coates, 
and Laura C. Eeed. As to them, the pétition chatges that the steps 
in question wer^ originally, çoastrùcted eithér by thèpi or thëit^ an- 
cèstbr; and, if constructed by the ancestor^ exactly how a liability is 
claimed to devolve upon the défendants is not apparent, unless it can 
be assuraedby thé court that the steps wère in the nature of sour 
gfapes, and the childrens' teeth wére set on edge by reason of the an- 
cestor's having eaten the grapes: The pétition further allèges that 
the sidewalk was placed in an eleVated position abovë the street by 
said défendants or their ancestor; fôr the purpose of making their 
property more attractive and valuable, and if was not necessitated 
by.the topography of the street, Whetber this was done with or 
without the knowledge or consent of the city is not averred; and, if 
any liability was thereby incurred by the last-named défendants, it 
would be because theiînjnry to the plaîntifl resulted from the original 
consitruction of this sidewalk by, the last-named défendants, and 
tkerefore there would be entirély wanting any co-operatio.n in the 
wrongful act by the défendant the Barber Asphalt Paving Company ; 
and, as between said défendants^ there would be a separable cause of 
action. : It is trjie that in another part of the pétition it is alleged 
that the Barber Asphalt Company paved the street under conttact 
wjth the défendants; J. L. Coates, A.iC. Coates, and Homer Reed, and 
tfeat in doing the work said Barber Asphalt Company loosened and 
Riade the bottom step leading from the sidewalk in question insecure. 
Whether or not the Barber Asphalt Company, as to the Coateses and 
Reed, sustalned the relation of an independent contractor, or whether 
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it is intended to liold tte Coateses and Reed liable as masters, îs not 
clear. But, for the purpose of this motion, the liability of the de- 
fendants the Coateses and Reed may be entirely eliminated from 
considération. To entitle the défendant the Barber Company to a re- 
moval of the case from the state court into the fédéral court, the 
cause of action as to it must be wholly separable from that of ail the 
résident défendants. 

By section 11 of article 17 of the charter of défendant Kansas Oity, 
whenever the city shall be sued for liability growing ont of the unau- 
thorized or wrongful act, or growing out of the négligence, careless- 
ness, or unskillfulness, of any person or corporation, and such per- 
son or corporation shall also be liable to an action on the same ac- 
count by the party injured, it fthe city), on motion, may compel plain- 
tiiï to bring in such other party or corporation as a joint défendant. 
Under the averments of this pétition, the plaintiff bas a cause of 
action against the Barber Asphalt Company, the same as against 
the défendant city, for the négligent condition in which the sidewalk 
in question was left, arising from thé failure of each of said défend- 
ants to repair the sidewalk after the work of paving was done. In 
this respect the case at bar is differentiated from the cases cited by 
défendants. It results that the motion to remand must be sustained, 
and it is so ordered. 



CENTRAL TRUST CO. OF NEW YORK v. HUBINGER. 

(Circuit Court, S. D. lowa, E. D. April 9, 1898.) 

Bq. No. 302. 

1. Jddicial SAiiB OF Phopekty and Franchise— Salb as Entirett — Pkstbuo- 
TiON oï Entibbtt Pbnding Appeal — Remedy on Reveusal. 

In foreclosure proceedings In a state court, plaintiff procured a decree 
in its favor as trustée for $85,000, whlcli was ïound to be a flrst lien on 
property therein descrlbed, which included ail the rights, privilèges, fraii- 
chises, and property of a street-railway eompany, which was ordered 
to be sold as an entirety. At the commissioner's sale, défendant boughf 
the property as an entirety, for $10,000; and, over the objections of plain- 
tiff and others, the sale was conflrmed, and the $10,000 paid into court, 
and applled on fixed costs and claims found to be liens thereon superior 
tp plaintifC's. Défendant conveyed the property to a corporation of which 
he was the active and absolute manager. He procured the repeal of the 
exclusive franchise granted to said street-railway eompany, and the grant 
of a lilîie one to said corporation. Défendant and said corporation tooli 
up portions of the track, changea the lines, laid new traeks on other 
streets, removed englues, dynamos, and machinery from the power house, 
removed motors, changea the application of the motive power, etc., so as 
practlcally to destroy the identity of the property as an entirety as it 
was delivered to défendant at the time of the sale. Upon appeal from 
the order conflrming the sale, which was without supersedeas, the order 
and sale were set aside. Beld, in an action in personam against défendant 
for destroying said property as an entirety, plaintiff is entitled to recover 
the value thereof at the time it was turned over to défendant, less the 
amount of the claims Which were superior liens to that of plaintiff. 

8. Same — Destruction of Ïdentitt— Offbb to Retorn. 

A purchaser at judicial Sale of ail the property, rights, and franchise of 
a street-railway eompany, as an entirety, who, peuding appeal from the 
otder conflrming the sale, surrendèrs the exclusive franchise granted to 
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the Company, and procures the grant of one to a corporation to whlch he 
conveys the property, when sued for the value of the property upon 
the 'reversai of such order, cannot successfuUy plead hls willingness to 
return the property itself. 
8. Samb— Impbovbmbnts by Occcpying Claimants— Action for Value op 

PKOrERTY. 

Statutes relating to allowanoes for Improvements and betterments to 
good-faith occupying claimants of property purehased at judiclal sales 
hâve no application in an action In personam to reeover the value of prop- 
erty purehased at judicial sale, and alleged to hâve been so changea 
pending appeal as to be practically destroyed. 
4 Samb— Good-Faith Pukchasbb— Reversal op Décision. 

A purchaser of property at judicial sale, who is made a party to an ap- 
peal from the order conflrming the sale, and who pending the appeaJ, 
which Is wlthout supersedeas, conveys the tltle to the property, and so 
deals with It as practically to destroy its identity, is not protected from a 
suit in personam for its value, upon reversai of the order, by Code lovra 
1873, § 3199, whlch provides that property acquired in good faith under 
a Judgment subsequently reversed shall not be afCeeted by such reversai. 

Upon June 1, 1892, the Gâte City Electric Street-Eailway Com- 
pany (which is hereinafter called the "Street-Eailway Company") 
duly executed, upon its entire street-railway plant and property, situ- 
ated in the city of Keokuk, lowa, its certain trust deed, in favor of 
the plaintiff herein, the Central Trust Company of New York (which 
is hereinafter called the "Trust Company"), to secure the payment of 
bonds issued by said Street-Kailway Company, of the face value of 
185,000,, and interest thereon. Default occurring in said payment, 
said Trust Company, upon January 2, 1894, filed its pétition for 
foreclosure of said trust deed in the superior court of the city of 
Keokuk, lowa; and, upon application of said Trust Company, a 
receiver was appointed for, and took possession of, the said street- 
railway plant and property. In such foreclosure suit a large num- 
ber of parties intervened or were made parties défendant, who pre- 
seuted claims for labor or material f urnished said Street-Eailway 
Company, as equitably «ntitled to priority over the lien of said 
trust deed. Such proceedings were had in such suit as that, upon 
March 21; 1894, decree was duly entered in said foreclosure suit. 
Of said, claims it was therein decreed that an aggregate of (about) 
$10,840 was entitled to precedence, and to be paid before said pay- 
ment of the $85,000, which was therein decreed to be the amount 
due to said Trust Company, under its said trust deed. 

In said decree appears the followlng: "The court further orders, each and 
every party to thls controversy agreeing to this provision, and further agree- 
Ing that this court bas complète and ample Jurisdiction to make the provision 
heçeinafter made, that the sale herein provided for shall be wlthout the right 
of rédemption; and such sale shall convey ail the interests of ail the parties, 
both complainants, défendants, and interveners, in fee simple, to the purchaser 
at such sale. It is therefqre ordered, consldered, and adjudged, each and 
every party hereto agreeing, that. A. J. Hardin be, and he ia laereby, appointed 
as a commissioner to sdTeitlae at pnbUc (Mde. (Thsa fsUvw directions as to 
advertisement for sale, and deBcription «f praptirtjJ] Th« nid commlssionei 
Is authorized and dlrected to sell said property at public outcry, • * • the 
said commissioner to report the resuit pf said sale to this court for Its approval, 
It being agreed by each and every party hereto that the deed made and ex- 
ecuted by said commissioner, and approved by this court, shall convey to the 
purchaser at suçh saie ail the rIght, tltle, aijd Interest In fee simple, wïthout 
the rlght of rédemption, of the défendant street-railway herein, and of each 
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and ail of the parties hereto, both plaintiff, défendants, and Interveners, free 
and declared from ail right, title, or interest of any parties to this controversy." 
In an earlier portion of said decree is found the following: "The court 
further finds that the pmperty described in said mortgage or deed of trust, 
taken as a whole, constitutes the plant of the Gâte City Electric Street-Rall- 
way Company; that said property, as described in said mortgage or deed of 
trust, constitutes the plant of the Gâte City Electric Street-Raihvay Company, 
which is operated and used as a street railway; that owing to the character 
of the property, with its appurtenances and franchises, same would be greatly 
depreciated in value, and its value destroj-ed, unless same should be sold as an 
entirety. The court therefore finds that it is of the character of property 
that should be sold as one entire plant; that such sale should be without 
rédemption, statutory or otherwise, and, in the sale that is hereinafter or- 
dered, such sale is to be of the entire property and plant of the said défendant 
Company, as described in said mortgage, and such sale is to be without right 
of rédemption, statutory or otherwise." 

Upon April 28, 1894, said commissioner ofCered said plant and property at 
public sale, as by said decree directed. At said sale, défendant John C. 
Hubinger bid the sum of $10,000, and said plant and property was struck off 
to him therefor. When said commissioner presented to said superior court, 
pursuant to the directions in said decree, his report of said sale to said 
Hubinger, said Trust Company and varions other parties to said suit filed ob- 
jections to the confirmation of said sale. Among the objections so filed was 
the objection that the bid was not sufflcient to discharge the adjudged prior 
liens and taxed costs. Thereupon said Hubinger ofCered to increase his bid 
by the amount required to pay off the incumbrances by said decree made prior 
to the lien of said trust deed. The superior court overruled said objections, 
and oonfirmed said sale by said commissioner to said Hubinger, ordered con- 
veyance to be executed accordingly, and that, upon the payment by said 
Hubinger of the amount of his said bid, to wit, $10,000, the receiver of said 
plant and property should tum the same over to said Hubinger. This amount 
was so pald In, and said plant and property accordingly turned over to said 
Hubinger, upon May 10, 1894. This amount, as applied by said superior court, 
was sufflcient to discharge ail ccsts and established prior liens, except the lien 
established In favor of the Illinois Steel & Rail Company. On this lien there yet 
remained unpaid about $828 or $840. Thereupon said Hubinger purchased and 
now holds the same. When said plant and property was so turned over to 
said Hubinger, or very soon thereafter, said Hubinger turned the same over to 
J. C. Hubinger Company, a corporation organized under the laws of the state 
of lowa, with principal place of business at Keoljuli, lowa, and of which said 
John 0. Hubinger was the active, if not the sole, manager. At this time the 
street-railway Une was greatly ont of repair, in some blccks the rails having 
been tom ont by the clty in its paving of its streets, and extensive repairs were 
required to place the railway in successful opération. For some flve months the 
Une had not been in opération. Said Hubinger thereupon began extensive re- 
palrs. He also applied to the city council of the clty of Keokuk for a fran- 
chise for a Street railway. At that time there was in force in said city an or- 
dinanoe, known as "Spécial Ordinance No. 60," of date May 7, 1892, granting 
for the period of 30 years, to the said Gâte City Electric Street-Railway Company, 
the exclusive right to operate an electric street railway over the streets of said 
city of Keokuk. By the said commissioner's deed to said Hubinger, said fran- 
chise passed to him as a part of the plant and property of said Street-Railway 
Company. Upon June 4, 1894, the city council of said city of Keokuk passed 
an ordinance, at the request of said Hubinger, granting to said J. C. Hubinger 
Company the "exclusive right to lay down, construct, and operate," for the 
period of 25 years, an electric street railway in the streets of said city. This 
ordinance is known as "Spécial Ordinance No. 73," and by its terras attempts 
the repeal of said "Spécial Ordinance No. 00," which had granted said Gaie 
City Electric Street-Railway Company the right to operate an electric street 
railway in said city. Spécial Ordinance No. 73, by its terms, was not to be- 
come effective until accepted by J. C. Hubinger Company, in the manner therein 
provlded. This acceptance was duly given aceording to the terms of the or- 
dinance. Appeal from the order confirming said sale to said Hubinger was duly 
taken to the suprême court of lowa, which, upon January 23, 1896, rendered 
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Its décision, reversing the action of sald superior court in confirming said sale. 
Said Hublnger havlng flled a pétition for rehearing, action was not liad by said 
suprême court tliereon, until in the June foUowiug, when pétition for rehearing 
was ovemiled, and writ of procedendo issued from said suprême court, and was 
filed in said superior court on June 10, 1896. Pending action on sald pétition 
for rehearing, said J. O. Hubinger, on April 10, 1890, conveyed with full 
covenants of warranty, to said J. C. Hubinger Company, the plant and property 
which had been conveyed to him by the commissioner's deed. After said filing 
in sald superior court of said procedendo, said Trust Company tendered to said 
John C. Hubinger the amount by him paid on hls said purchase, to wit, $10,000, 
and demanded restoration of the plant and property turned over to him by said 
recelver, under his said purchase as above stated. Said Hubinger failing and 
refuslng to so restore same, the Trust Company began this action, viz. on Sep- 
tember 14, 1896. 

James C. Davis and W. J. Roberts, for plaintiff. 
John E. Craig and J. H. Andersen, for défendant 

WOOLSON, District Judge (after stating the facts). This is an 
action in personam. The pétition does not in any wise seek to in- 
terfère with the status of the plant and property conveyed to 
défendant Hubinger, by the deed executed in his favor by the com- 
missioner of the superior court. The pétition recognizes and as- 
serts that after the plant and property of the Street-Eailway Com- 
pany had been turned over to said Hubinger, upon confirmation of 
sale to him, and before procedendo issued on the judgment of re- 
versai in the suprême court of lowa, said Hubinger had so dealt 
with said plant and property, so changed its situation and condi- 
tion and its légal title, in short had so destroyed the plant and prop- 
erty as to its entirety, as that plaintiff was thereafter powerless to 
expose same again to sale on any exécution that might be issued 
under and in accordance with the decree of the superior court as en- 
tered in the foreclosure suit The Trust Company therefore ask 
herein, against said Hubinger, judgment for the value of the plant 
and property so turned over to him, less the |10,000 by him paid 
into the superior court, and which was to be applied in discharge 
of liens, etc., which had been established as having priority to the 
lien of the trust deed of said Trust Company. 

The pressure of imperative officiai duties will not permit any 
extended attempt to présent the grounds and arguments on which 
the décision herein is based. Counsel bave presented this case 
orally and by briefs, with the care and completeness which its im- 
portance justly demands. I bave given much time to the considér- 
ation of the views thus presented, and to an examination of the 
cases cited as controUing authorities or précédents. Counsel, in 
behalf of each party, hâve furnished me with lengthy flndings of 
fact, which I am requested to flnd. So far as I hâve deemed them 
sustained by the évidence and in any wise proper to be stated as 
such, I hâve given flndings on the points requested, perhaps with 
a fullness of detailed statement not altogether necessary, and of 
doubtful propriety to be contained in such fact flndings. It bas, 
however, seemed due to counsel and clients that, so far as I could, 
I should embody in such flndings the facts as, in my judgment, the 
évidence has proven them on each of the points requested. Coun- 
sel on either side may regard their requests for flndings as refused. 
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ïhe discÊs&ion of the légal propositions presented by counsel 
deserve ïnore than passing notice. Except ft)r the imperative de- 
manda which other duties press upon me, I should hâve given the 
reasons impelling me to the conclusions reached on each of the 
important légal propositions presented. The comparative novelty, 
as well as the importance, of some of the questions presented for 
détermination, and the ability amd force with which counsel hâve 
presented them, would abundantly justify a somewhat extended 
considération. I deeply regret that I may not attempt this. But 
I recognize, as urged by counsel on submission of the case, that the 
situation of the parties with regard to the property involved will 
not permit delay in décision, except as delay becomes unavoidable. 
I therefore présent the flndings and conclusions as briefly as I am 
able. 

I delay, however, to quote a sentence from brief of counsel for de- 
fendant, which présents on one point the position of défendant. 
On page 31 of defendant's brief it is said: 

"Défendant concèdes there was, in fact, no sale of the property, and that 
his possession of the property was under the superior court, and that he holda 
wbat be bought subject to the order of the court, to be delivered upon payment 
to him of the amount he paid and the improvements he put in the property, 
which were necessary to put it in shapie to earn something." 

But défendant, at the commencement of this action, held none 
of the plant and property which had been turned over to him by 
the receiver, upon confirmation by the superior court of the sale 
to him. In the April foUowing the adverse décision of the suprême 
court (which décision was reached in January, 1896), the défendant 
aliened the entire plant and property. He holds the légal title 
to none of it. The municipal franchise which he bought at the 
sale under the foreclosure decree he surrendered as part considéra- 
tion for the franchise granted, at his request, to J. C. Hubinger 
Company. Many blocks of road which he received he has removed, 
— destroyed as a part of the railway. If otherwise practicable, a 
resale of the car and track property described in the decree, and 
which was turned over to him by the receiver, must be on a mère 
junk basis, because the franchise to operate the same on the streets 
of the city has been repealed at his instance. Unless bought by 
the holder of the franchise, granted at his instance to J. C. Hubin- 
ger Company, that property could not be operated as a street rail- 
way. Giving to this franchise repeal full force, it results that 
whoever — except, alone, the holder of the J. C. Hubinger Copipany 
franchise — bought the tracks must remove them from the streets. 
The tracks would hâve no status there as such, and might not be 
operated, with the J. C. Hubinger Company exclusive franchise out- 
standing. With the évidence so conclusively showing his inability 
to restore, défendant may not with success présent a statement of 
his willingness. 

Among other points forcibly urged on behalf of défendant Hubinger 
are includ(id références to certain statutes of lowa, which perhaps 
should be noticed. At some length, counsel for défendant hâve pre- 
sented their view of the statutes of lowa relating to allowances to 
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good-faith occupying claimants for improTements and betterments 
of property purchased at juditiial sale. In my judgment, thèse stat- 
ntes hâve no application to the présent action. U this action pro- 
ceeded against the property described in the decree, and attempt was 
made to take possession thereof , there would be great force in the posi- 
tion of counsel. But s ce this action is purely personal, seeks only 
a money judgment, and does not attempt to disturb either title to 
or possession of the property, th€se occupying claimant statutes 
hâve no application to the présent action. 

It is urged that section 3199 of the Code of 1873 of lov. a, in force 
at date.when decree in foreclosure suit was entered, and continu- 
ously since, is a protection to défendant herein. The section provides: 

"Sec. 3199. Property acquired by a ^urchaser in good faith under a judgment 
subsequently reversed shall not be affected by such reversai." 

The argument proceeds on the theory that défendant Hubinger was 
a purchaser in good faith at the commissioner's salé, and that the re- 
versai by the suprême court of the conlirmation of such Eale may 
not, under the provisions of the section quoted, affect such property 
in bis hands. 

It may not be disputed that in one respect plaintifl Trust Company 
assumed the risks as to condition of property, pending appeal. Had 
it promptly filed a supersedeas, we may assume that there would 
hâve been no sale under the foreclosure decree, and the property would 
not hâve been turned over to défendant. But a supersedeas was not 
made, by statute, a prerequisite to a valid appeal. Now, since such 
bond was not essential to an appeal, plaintiff might elect to give or 
to décline to give it. Had the supersedeas been given (I assume for 
the argument that the order of confirmation of sale was properly 
subject to supersedeas on appeal), the property, then idle, would bave 
remained in the receiver's hands, and probably without being put into 
opération, and would hâve been subject largely to rapid détériora- 
tion. Therefore, when décision was had on the appeal, the property 
would probably hâve been of much less value than at the time of the 
sale to which the appeal related. If, however, the propertv passed 
into the hands of the purchaser, the probabilities were that it would 
be preserved, and substantial value remain until décision on the 
appeal was obtained. Besides, the road, in active opération, would 
bave preserved or added a value to its franchise not obtainable had 
the road remained idle. Thus, it may be concluded that the situation, 
at time of appeal, was not such as to make, under then existing circum- 
stanceg, the failure to file a supersedeas count heavily against the 
Trust Company on its appeal from the order confirming said sale. 

But the judgment under which the property in question was sold 
was not reversed. It stands to-day as valid as on the day it was 
rendered. Not a word or syllable of its contents bas been changed 
by the décision of the suprême court had on the appeal against 
défendant Hubinger. Indeed, Hubinger was not and is not a 
party to the action in which said judgment was rendered. Had 
he so desired, he could not bavé appealed from such judgment, 
nor could he properly bave been a party to an appeal therefrom. 
So that, since he was appellee in the hearing in the suprême court, 
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the appeal could not hâve been from the judgment under which the 
property was sold. What, then, was the nature of the appeal? 
Upon such appeal there were rangea oïl one side the plaintiff Trust 
Company, the mortgagor Street-Kailway Company, the holders of 
the bonds, and some of the parties in whose favor the judgment had 
decreed liens as précèdent to that of the trust deed. In the fore- 
closure suit thèse parties had held relations antagonistic to each 
other. On this appeal their interests lay together. Upon the 
opposite side of the appeal was défendant Hubinger. The opinion 
fiied by the suprême court in rendering décision of reversai shovps 
that no portion or provision of the judgment and decree, rendered 
in the foreelosure suit, was attacked in the appeal. The entire sub- 
ject of the appeal related to the order which confirmed the com- 
missioner's sale to défendant Hubinger. The appeal was not, 
therefore, from a "judgment subsequently reversed." Nor was 
nor is the property which was turned over to défendant Hubinger, 
under said order of confirmation of sale, "property acquired by a 
purchaser in good faith under a judgment subsequently reversed." 
Défendant Hubinger was not a stranger to said appeal. The "pur- 
chaser in good faith" generally occupies such position. Hère de- 
fendant Hubinger was the active résistant — the only person resist- 
ing — on said appeal. He alone reaped advantage and benefit if 
the appellate court should affirm the order of confirmation and the 
sale remain undisturbed. This appeal related only to a portion of 
the doings of the commissioner appointed in the foreelosure decree, 
with référence to the enforcement of said decree. As to such do- 
ings and the order of court thereon, défendant Hubinger was not a 
purchaser in good faith, under said section 3199, as construed by 
the suprême court of lowa. And whether the question be solved 
by holding that the section only applies to reversais of judgments 
which are the foundation or authority for the sales under which 
the property was acquired, or that such section only relates to 
purchasers in good faith, with référence to the matter appealed 
from, the same resuit must follow, — the section does not apply to 
the situation as disclosed by the évidence in this action. Besides, 
as heretofore stated, this action is purely in personam. No at- 
tempt is herein made to affect the présent condition, possession, or 
title of the property which the défendant acquired under the sale 
by the commissioner. 

Upon the question of the value of the property, I deem it proper 
to make a few suggestions. The évidence introduced touching the 
value of this street-railway plant in May, 1894, is exceedingly con- 
tradictory, but perhaps not greatly more contradictory than might 
be expected when we consider the differing standpoints from which 
the varions witnesses arrive at its value, and also the peculiar 
condition at that date of this plant, as to its roadbed, overhead con- 
struction, motive power, and rolling stock. The months in which 
the railway had been without opération produced seeming dépréci- 
ation greatly beyond that actually occurring. But the évidence 
plainly indicates that disuse produces a more rapid dépréciation 
of value than opération, with the repairs ordinarily connected there- 
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with, would hiavè prdduced. This street-ràilway plant is shown to 
hâve had a soHiewhat peculiar history. In 1891 and 1892 it was 
largely reconstructed, and then mortgaged. The bonds ($85,000) 
for which the présent plaintiff is trustée were issued with référence 
to the value of the road as then estimated by parties having gênerai 
familiarity with such values. The fact now plainly appears, how- 
ever, that the road, considered without référence to the value of its 
municipal franchise, was then of an actual value, much less than 
the face of the bonds issued. After 1891, and up to 1894, the road 
experienced a varied existence, ail of which tends to establish the 
fact just stated. In the introduction of évidence relating to value 
in May, 1894, the court permitted to both parties a wide range. 
The value of the plant in 1892 (at the time when plaintiff's trust 
deed was executed), the nature and value of the improvements 
thereafter placed on the plant up to the date of transfer to the de- 
fendant, and the improvements made thereto by défendant, were 
given upon both sides with fullness of détail, as also the éléments 
which were claimed on either side as constituting détérioration in 
condition and dépréciation in value. Any attempt at harmonizing 
this évidence, and giving the exact grounds on which I base the 
value at which I bave arrived, will subserve no useful purpose, and 
other pressing duties forbid the attempt. The pleadings ûled in 
said superior court upon Angust 12, 1896, and verified upon August 
11, 1896, by the oath of défendant Hubinger, state that after the 
transfer, by the receiver, to said Hubinger, of this street-railway 
plant, thére had been expended, for improvements and repairs in 
putting the plant in operative condition, the sum of |1,560, and said 
Hubinger, in such pleading, names that amount as the sum which 
he therein claims should be repaid on account of such improve- 
ments. In ànother pleading, filed August 12, 1896, in said superior 
court, on behalf of J. 0. Hubinger Companv, and verified August 
11, 1896, by the oath of J. 0. Hubinger, the value of the "hetter- 
ments and improvements" made is stated at |4,138. This seeming 
inconsistency in thèse two verified statements is perhaps to be ex- 
plained by the fact that, in the pleading last above described, the 
value of certain track appropriated is stated at $2,600. If this 
$2,600 is taken from the $4,138, there is left $1,538 as net value re- 
maining of improvements so made, which brings the two pleadings 
in substantial accord as to value of improvements so made after 
the plant passed into the defendant's hands. By an amendment to 
the last-named pleading, verified by J. C. Hubinger on October 15, 
1896, and flled on same date in said superior court, there are stateS 
as made, "to the cars and electrical appliances, improvements and 
repairs not set out in original pétition," which are given as of the 
value of $2,160.32. Thus far the said improvements would aggfe- 
gate, on statement of défendant, to $3,720.32. Perhaps the addi- 
tional statement should be made that in said amended pleading an 
interlineation follows the extract above given that "value of im- 
provements and betterments to said 39 blocks so repaired was 
$106 per block, or. $4,134 in ail." But this is so inconsistent with 
the above-given statements, as contained in said original pleadings, 
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that I cannot reconcile same, and therefore accept the values of 
improvements claimed as that originally given, viz. the aggregate 
claimed as made after road passeu mto defendant's hands, as being 
13,720.14, If this f4,l34 was added, the aggregate would be |7,- 
854.32, and I fail to find anywhere in the évidence that which sub- 
stantiates such an aggregate. 

Upon April 10, 1S96, the défendant .T. C. Hubinger, by deed with 
full warranty covenant, conveyed this plant, in its thus improved 
condition, to J. C. Hubinger Company, at an expressed considéra- 
tion of 1100,000. While it might be unjust to défendant to hold 
this expressed considération as the actual market value which the 
défendant then placed on this plant at the date of his said convey- 
ance, yet it is not unjust to him to hold that this conveyance abun- 
dantly proves that, at its date, he regarded the plant as of large 
value. To hold otherwise would, in efîect, be to déclare that de- 
fendant intended such expressed considération to be a deceptive 
or fraudulent considération. He had expended for such plant as 
follows: 

Pald on transfer to him $10,000 00 

" balance Illinois Steel, etc., Co. claim 828 50 

" in betterments and repairs 3,720 33 

Total expended $14,548 83 

And, in his said conveyance, défendant conveys, with full war- 
ranty of title, this very plant for the expressed considération of 
$100,000. This conveyance, it may be noted, was so executed b'y 
him after the suprême court of the state had reversed the order of 
confirmation of sale of the plant to him. And no facts appear in 
the évidence which would justify the court in flnding that outside 
or surrounding circumstances had given to this plant such greatly 
increased value. Indeed, the évidence introduced would compel 
the contrary flnding. 

We may note, also, that the suprême court of lowa (65 N. W. 
982) had the question of value of this plant under considération on 
the appeal hereinbefore spoken of. That court was determining 
whether the confirmation of the sale, by the commissioner of said 
superior court, of this railway plant, to défendant, Hubinger, for 
110,000, should be sustained. While the opinion of the court does 
not expressly détermine that such purchase priée was so grossly 
inadéquate as to shock the conscience, yet the court had under 
sx^ecial considération, upon évidence formally presented by either 
side, the value of the plant, and the opinion states: 

"This property cost some $60,000 or upward, and the showlng preponderatea 
that it is now of three times the value of the présent bid, or more." 

On this appellate hearing, the présent défendant was the appellee, 
and opposed to him were "the plaintiff [plaintiff in the présent ac- 
tion], the défendant street-car company, ail of the bondholders, and 
some others, including interveners." It may therefore be safely 
assumed that the question of value of plant, at date same was 
turned over to défendant Hubinger, was fully presented, since the 
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décision of that question was to control the suprême court in afflrm- 
ing or reversing the conûrmation of the sale to défendant Hubinger. 

Under the évidence submitted, I flnd as follows: 
Findings of Fact» 

(1) Plaintiff, the Central Trust Company of New York, now îs, 
and at the commencement of this action was, a corporation organ- 
ized under the laws of the state of New York, and a citizen of said 
State; and défendant John C. Hubinger then was, and now is, a 
citizen of the state of lowa. 

(2) The Gâte City Electric Street-Eailway Company, which was 
a corporation organized under the laws of the state of lowa, had, 
prior to the foreclosure suit hereinafter mentioned, duly executed, 
in faror of plaintiff herein, as trustée, its certain trust deed, upon 
the plant and property situated in the city of Keokuk, lowa, of said 
Street-Kailway Company, to secure the payment of the bonds and 
coupons executed by said Street-Eailway Company, and in said trust 
deed described. 

(3) On the 2d day of January, 1894, plaintiff instituted in the 
superior court of the city of Keokuk, lowa (which was a court of 
record and of full jurisdiction therefor), a suit to foreclose said 
trust deed, and to obtain, by the sale of said Eailway Company 
property, the payment of the amount due and unpaid on said bonds 
and coupons. To said suit said Street-Eailway Company was made 
défendant. Différent lienholders were made parties to said suit, 
either as défendants or as interveners on their own pétitions. 

(4) During said foreclosure proceedings, a receiver of the said 
property of said Street-Eailway Company was by said superior 
court appointed, who took possession of said property. 

(5) Such proceedings in said foreclosure suit were duly had as 
that upon March 21, 1894, decree was by said superior court entered 
therein, finding then due and unpaid on said outstanding bonds 
the sum of $85,000 ; that the lien of said trust deed was a iirst lien 
upon ail the property in said trust deed described, to wit, ail the 
property, buildings, electric light plant, steam plant, machinery, 
engines, boilers, dynamos, electrical machinery, electrical lamps, 
and other electrical apBurtenances, pôles, wires, Unes, together 
with ail and singular the privilèges, appurtenances, and franchises 
thereto belonging, and ail personal property. of whatever kind and 
description, and wherever situated, and ail the rights, privilèges, 
and franchises, of the said Street-Eailway Company, the descrip- 
tion of said property embracing and intending to embrace therein, 
and subject to the lien of said trust deed, ail the estate, property, 
and franchises that were owned by said Street-Eailway Company 
at the date of said trust deed, and ail such as was thereafter ac- 
quired by said Street-Eailway Company, and also lot 10 in block 
200 in said city of Keokuk, being occupied by said Street-Eailway 
Company for its power house. The said description in said decree 
included ail the rights, privilèges, franchises, and property, of 
whatsoever description and wheresoever situated, which, at the date 
when said decree was entered, was owned by said Gâte City Elec- 
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trie Street-Railway Company. Said first lien of said trust deed, 
as by said decree established, was, however, by said decree, made 
subject to the lien in said decree declared for the claims of certain 
of said parties to said suit, and the taxable and fixed costs in said 
suit, whicli costs and claims, as in said decree so established, 
amounted in the aggregate to about $10,840. 

(6) Said decree appointed a commissioner to make sale there- 
under, and report such sale to the said superior court for its con- 
sidération. Said sale was ordered to be made of said property as 
an entirety, and without rédemption, statutory or otherwise. 

(7) Upon April 28, 1894, said commissioner duly exposed said 
plant and property to sale, pursuant to the terms of said decree. 
At such sale, John C. Hubinger, défendant herein, bid for said 
property the sum of $10,000, and the same was struck off to said de- 
fendant for the amount of his said bid. 

(8) Said sale to said défendant was thereupon by said commis- 
sioner duly reported to said superior court; whereupon objections 
to the approval thereof were flled by the plaintiff herein, as said 
trustée, by the American Loan & Trust Company, as holder of cer- 
tain of said bonds, and by others. But, after due hearing, said 
sale was by said superior court confirmed, and said commissioner 
directed to exécute deed for said property to said Hubinger upon 
the payment by him of said $10,000, which amount was so paid, 
and deed so executed, on May 10, 1894, and said deed approved by 
said superior court, and said receiver was ordered to turn over said 
plant and property to said Hubinger, which was accordingly done; 
and upon said May 10, 1894, said Hubinger took possession of said 
plant and property thereunder, and said receiver was by said supe- 
rior court discharged. 

(9) Said approval of said sale was duly excepted to by the said 
parties so filing objections, and thereafter notices of appeal to the 
suprême court of lowa from order conflrmins; sale were served on 
said Hubinger, viz. by W. J. Roberts, on June 27, 1894, and by plain- 
tiff herein and said American Loan & Trust Company on August 25, 
1894. Upon January 23, 1896, said suprême court (the opinion re- 
lating thereto being reported in 65 N. W. 982) reversed the action 
of said superior court in coniirming the sale of said property to said 
Hubinger. Said Hubinger, within the period prescribed therefor 
by the rules of said suprême court, filed in said court his pétition 
for a rehearing in said case, which pétition was, to wit, about June, 
1896, by said suprême court, denied; and thereafter, to wit, on the 
9th day of June, 1896, writ of procedendo from said suprême court, 
in the matter of said appeal, was forwarded to said superior court, 
with directions to said superior court for "further proceedings to 
be had in said court not inconsistent" with the opinion of said su- 
prême court. 

(10) The $10,000 paid into said superior court on confirmation 
of said sale to said Hubinger was applied to payment of the liens 
which by decree, as aforesaid, were, with the costs of said suit, 
established as superior to the lien of said trust deed. and such liens 
were paid and wholly discharged thereby, save a lien due to the 
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Illinois Stéel & Rail Company, on which last-nanâëd ' lien was paid 
1^01.69. The rémaining (unpaid) portion of said lien, to wit, about 
$828.50, was purchased, and is now held by said Hubinger. Save 
as affected by said balance of said claim of said Steel & Eail 
Company, the said trust-deed lien held by plaintifEs thereby became 
and is the flrst.and prior lien as determined and established by said 
decree. 

(11) Shortly after said plant and property wàs by said receiver 
turned over to said Hubinger, as hereinafter fOund, said Hubinger 
turned the same over to J. C. Hubinger Company, which v?as a cor- 
poration organized under the laws of the state of lowa, and en- 
gagea in the opération of an electric light plant in said city of 
Keokuk, and of brickworks in or near said city.v' Said J. C. Hubin- 
ger Company was controlled by said J. C. Hubinger. The entire 
business of said corporation, and what was to bè done by said cor- 
poration, was determiiiéd by défendant J. 0. Hùbiiiger, who was 
the active and absolute manager thereof. No • conveyance or other 
transfer in writing of said property was executed by said J. 0. 
Hubîiiger for nearly two yéars, and hot until after the suprême 
court of lowa had reversed the order of said superior court which 
conflrmed said sale to defeildant Hubinger, to wit, not until April 
10, 1896, at which date said J.Ç. Hubinger formally executed con- 
veyance of said property; yyiih fi^ll warranty covenant, to J. C. 
Hubinger Company, for the considération therein expressed of 
$100,000. 

(12) When said suit for foreclosure was instituted, as above 
stàted, and for some months prior thereto, and at the time when 
said property was so tuméd over to said Hubinger upon said con- 
firmation of said sale, the street-railway line of the said Gâte City 
Electric Street-Ilailway Company was not in opération. For a dis- 
tance of some blocks, the rails' were ont nf nlace, the same having 
been taken up by the city authorities in the progress of paving of 
the streets. And said railway System could not then be operated 
successifully except with the relaying of said blocks and the making 
of extensive repairs to différent parts of its system. 

(13) About Mây, 1892, by an ordinance known as "Spécial Ordi- 
nance No. 60," there was granted by the city council of the city of 
Keokuk, to the said Gâte City Electric Street-Eailway Company, the 
exclusive fràiichise or right and privilège to construct and operate 
an electric Street railway in the streets of said city for the period 
of 30 yèars from said date. This franchise or right to construct 
and operate was included as a part of the property described in said 
trust deed, and, on sale under said decree of foreclosure, passed to 
the purchaser thereat, the same being a part of the property by 
said decree brdered to be sold as an entirety. At the time of the 
said attempted sale of said prpperty by said cpmmissioner, said 
franchise, right, and privilège, toi wit, the. ordinance granting same, 
r«niained unrepealed, and same was turned over to sàid J. C. Hubin- 
ger bj' said receiveîr, with the cither propertv then so turned over, 
to wit, May 3.0, 1894. Àt the date of the passage of said Spécial 
Ordinazice No. 60 there was in force, and bas continuously sînce 
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said date remained in force, section 335 of the Eèvised Ordinances 
of said city of Keokuk (Roberts' Révision of 1887), as follows: 

"Sec. 335. Ail ordinances, resolutions or other acts of tlie city council of Keo- 
kuk hereafter to be passed, adopted or done, wherelDy spécial privilèges or im- 
munities shall be granted to or conferred upon any person or persons, or con- 
tra cts made with them, shall, unless the contrary be expressed on the face 
thereof, be subject to amendment or repeal at ail times; and ail such grants, 
unless the contrary be expressed, shall be taken to be made and aceepted with 
référence to thèse provisions, and ail rights which It déclares and reserves to 
the city." 

(14) After said plant and property had been turned over to de- 
fendant Hubinger, said Hubinger applied to said city of Keoliuk for 
a franchise or right and privilège to operate an electric street rail- 
way on tbe streets of said city; and on June 4, 1894, said city, by 
ordinance known as "Spécial Ordinance No. 73," granted to said J. 
G. Hubinger Company, for a period of 25 years from said date, "the 
exclusive right to lay down, construct, and operate a street rail- 
way on ail the streets of the city of Keokuk, with single or double 
track standard railway tracks," "with electric or other practicable 
motor power other than animal or steam power." Said ordinance 
contains, as a part of section 9 thereof, the following : 

"This ordinance shall not interfère with any vested rights or privilèges here- 
tofore granted by the city of Keokuk to any person or corporation." 

Section 18 of said ordinance provided that such ordinance should 
not take effect until aceepted and agreed to by J. C. Hubinger Com- 
pany in writing, flled with the city clerk. Such written accept- 
ance was executed by J. C. Hubinger Company, and flled with the 
said clerk, within the time provided in said ordinance. Said sec- 
tion 18 also provided as follows : 

"Ail ordinances or franchises given to street railway companles In the city 
of Keokuk, that conflict with this franchise are hereby repealed: provided, that 
none of the rights of the city of Keokuk under spécial Ordinance No. 60, under 
any other ordinance or agreement or under the laws of the state of lowa, or 
any right existing prior to the passage hereof to make the cost of any paving 
heretofore ordered a lien or charge on or against the property formerly held 
by the Gâte City Electric Street-Eailway Company are In any way waived 
or forfeited by granting of this franchise or the passing of this ordinance or by 
any of the terms hereof." 

(15) At the time said property was by said receiver turned over to 
said J. C. Hubinger, the System of tracks of said street railway had 
four terminal points. After said Spécial Ordinance No. 73 had 
been aceepted by said J. C. Hubinger Company, and had taken ef- 
fect, and before the suprême court of lowa had reversed the order 
of the superior court which conflrmed the sale to J. C. Hubinger 
important changes were made in said system of tracks. "Plat A," 
which is filed herewith, as a part hereof, correctly shows, by red 
Unes thereon, the Une of tracks of said street railway as the same 
existed when this property was by said receiver turned over to 
said Hubinger. This plat includes the (about five) blocks on whose 
streets the rails had been taken up in the progress of paving the 
streets by the city, as stated in paragraph 12 of thèse flndings, and 
track had been made inoperative for street cars. "Plat B," flled 
herewith, and as a part hereof, correctly shows the Une of tracks 



18 87 FEDERAL REPORTER. 

as same exîsted after the changes above reférred to had been made, 
and as said System of tracks was in existence -when said procedendo 
from said suprême court was flled, as hereinbefore stated, in said 
superior court. The track had been by said défendant Hubinger 
taken np and removed from some of the blocks or streets, and new 
lines put down on other streets. Thus, the locality of the tracks 
and the line of street-railway travel were changed in some places, 
and extended in others. 

(16) During the period included in the last paragraph, important 
changes were made by défendant Hubinger, or by his direction, in 
the motive power and cars connected with said street-railway Sys- 
tem. The engines, dynamos, generators, shafting, and ail the other 
machinery constituting power plant in the power house of said street 
railway, except two boilers, were taken out of said power house, and 
removed to the power house owned and used by J. 0. Hubinger Com- 
pany, in the opération of its System of street lifçhting in said city of 
Keokuk. From some of the cars so by said receiver turned over 
to said J. C. Hubinger, the motors were removed, and other motors 
substituted, with a view to economy in the use of electricity as the 
motor power; and one car was stripped and disabled for use in the 
passenger trafflc Meanwhile the roadbed of the street railway 
and the overhead trolley System, which in many places were in very 
poor condition when the property was turned over to défendant 
Hubinger, were repaired, to a large extent reconstructed, and the 
entire System brought into an effective, good-working condition of 
roadbed, trolley system, motive power, and cars. 

(17) The changes noted in the two preceding paragraphs with re- 
gard to the line of track, power-house equipment, motors, roadbed, 
etc., were made after the property was turned over by J. C. Hubin- 
ger to J. C. Hubinger Company, but long prior to the conveyance 
executed by the former to the latter. This turning over by the 
former to the latter appears to hâve been substantially for the pur- 
pose of bookkeeping merely. J. C. Hubinger was the active part 
of J. C. Hubinger Company. The same is also true as to the pro- 
curing of the franchise to J. C. Hubinger Company from the city of 
Keokuk. In his amendment to answer filed herein, said J. 0. 
Hubinger states that "the said John 0. Hubinger made application 
to the city of Keokuk for a franchise to operate an electric street 
railway in the city of Keokuk; and said city, on the 4th day of 
June, 1894, granted to the said John C. Hubinger a franchise, be- 
ing Spécial Ordinance No. 73," ete. la hi» original answer flled 
herein, in its fourth paragraph, raid J. C. Hubinger states that "de- 
fendant • * • shows that he expended large snms of money 
in improvements and betterments to said road, and by putting the 
same in condition that cars might run upon its tracks, and that the 
value of said improvements in the 39 blocks which were so improved 
was of the value of four thousand one hundred and thirty four dol- 
lars, and he allèges said sum should hâve been tendered him." etc. 
In his pleading, entitled "Answer of J. C. Hubinger to the Applica- 
tion of W. J. Roberts, Intervener," flled in the said superior court 
August 12, 1896, said J. C. Hubinger states that "no notice was flicd 
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or gÎTen to the said J. C. Hubinger oî appeal to the suprême court 
until he had expended large sums of money in repairing and im- 
proving said property." There are blended in the pleadings such 
relations and actions of J. C. Hubinger and J. C. Hubinger Company 
as that the court is justifled on thèse pleadings in flnding the chan- 
ges in the property, as f ound above, were made by défendant J. C. 
Hubinger, 

(18) No supersedeas was given by any of the appellants in the 
matter of said appeal from the order of said superior court, con- 
flrming said sale of said street-railway property to said J. C. Hu- 
binger. 

(19) After said procedendo had been filed in said superior court, 
and before the institution of this action in this court, plaintiiï 
herein tendered to défendant Hubinger the sum of $10,000, and 
demanded a return and restoration by him of the property by said 
receiver turned over to said Hubinger, under said order of said su- 
perior court upon confirmation by said court of said sale to said 
Hubinger. Said Hubinger failed and refused to return and restore 
said property, and demanded that there be tendered to him, in 
addition to said purchase price of f 10,000, the further sums which 
had been expended, under direction of said Hubinger, in changing, 
altering, repairing, and putting into condition for active opération 
said Street railway and its lines of track and other sundry and 
varied property. 

(20) At the date when said decree of foreclosure was entered by 
said superior court, said Gâte City Electric Street-Kailway Company 
was insolvent, and its entire assets and property consisted of said 
street-railway plant and property described in said decree of fore- 
closure, which said entire plant and property were by said receiver 
turned over to said J. C. Hubinger under order of said superior 
court, as hereinbefore found; and said Gâte City Electric Street- 
Kailway Company ever since said entry of said decree bas been, 
and now is, utterly insolvent. 

(21) The property described in said trust deed to plaintifE from 
the Gâte City Electric Street-Railway Company was of such a 
nature, and so situated and related in its entirety as a street-railway 
plant, as that its value largely depended on its being held together 
as an entirety. Such plant was an entire property. It was or- 
dered to be sold as an entirety in said decree of foreclosure, was 
oflered for sale as an entirety by said commissioner in said decree 
appointed to make sale thereof, and was by said receiver turned 
over as an entirety to défendant J. C. Hubinger, by whom it was at- 
tempted to be conveyed as an entirety to J. 0. Hubinger Company. 

(22) The changes and repairs in roadbed, line of track, trolley 
overhead construction, and other parts of said street-railway line, 
were made by défendant Hubinger in good faith, and in the belief 
that he was the owner, under his said purchase at said commis- 
sioner's sale, of said property, and after said sale had been con- 
flrmed by said superior court. 

(23) When said procedendo from said suprême court was received 
by said superior court (which said procedendo is dated June 9, 1896, 
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and was filed in said superior, court on June 10, 1896), J. C. Hubinger 
Company held the légal title to that part ^which was then in exist- 
ence) of the Street-railway plant land property which, under the 
order of said superior court, had by said receiver been turned over 
to said Hubinger, upon said confirmation of said commissioner's 
sale to him. And to no part of said strçet-railway property whieb 
Lad been so turned over to said Hubinger did said J. C. Hubinger, 
to wit, in June, 1896, hold the légal title; nor bas he since said date 
held such légal title, so far as shown herein by the évidence. 

(24) By the destruction of the said municipal franchise, which 
at date of commissioner's sale was held by said Gâte City Electric 
Street-Eailway Company, and by the changes and altérations in 
line of track, in power house, and other changes, the plant and 
property turned over as aforesaid by said receiver to said J. C. 
Hubinger had been so destroyed as to its entirety, as in said decree 
of foreclosure adjudged to be subject to plaintiff's lien, and as bid 
in by said J. C. Hubinger, and conflrmed to him by said superior 
court, and by said receiver turned over to said Hubinger, as that 
the property so decreed, conflrmed, and turned over as aforesaid 
was not in existence as an entirety, but said existence as an entirety 
had, by or under the direction of said J. C. Hubinger, been de- 
stroyed, and existed only in partial or fragmentary parts, as related 
to said entirety on which was fastened said lien of plaintiff, as es- 
tablished in said decree of foreclosure. And the plant and prop- 
erty described in and ordered sold by said foreclosure decree was 
not in existence, and could not be restored, as an entirety, at date 
when said procedendo was filed in said superior court, nor since 
said date, nor, as an entirety, could same be placed under the opéra- 
tion of said foreclosure decree, nor sold as an entirety thereunder; 
whereby said plant and property, as described in and conveyed by 
said trust deed, was greatly damaged, its value greatly depreciated. 
and the security created by said trust deed, and established by said 
decree in said foreclosure suit, practically destroyed and rendered 
valueless. ■. 

(25) Said plant and property of said Gâte City Electric Street- 
Railway Company, which was turned over, on the said order ol said 
superior court, to said J. C. Hubinger, under said confirmation of 
sale to him, was, at the date when the same was so turned over to 
him, of the fair market value of $38,600. 

Conclusions of La w. 

1. The plaintiff. Central Trust Company of New York, by virtue 
of the exécution of said trust deed to it by said Gâte City Electric 
Street-Eailway Company, and the judgment and decree of foreclo- 
sure entered thereon by the superior court of the city of Keokuk, 
lowa, had a flrst and paramount lien upon the property and plant 
of said Street-Eailway Company for the sum of $85,000, subject only 
to the amount of |10,840, being the amount which by said decree 
was flxed and determined as the aggregate of the liens entitled to 
hâve, and in said decree given, precedence to the said lien of said 
trust deed. 
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2. Said précèdent liens having been paid o3 and discharged ont 
of said 110,000 by défendant Hubinger paid into said superior court 
(excepting the balance of |828.50, remaining due and unpaid on the 
claim* nôw held by said défendant of the Illinois Steel & Bail Com- 
pany after said |10,000 had been applied by said superior court to 
the discharge of said précèdent liena, etc.), the said lien in favor 
of plaintiff. Central Trust Company of New York, now is the para- 
mount and only lien remaining under said decree. 

3. As the trustée in said trust deed and the complainant in the 
decree so entered thereon in said superior court, said Central Trust 
Company, plaintiff herein, has the right to hâve and maintain this 
action, and to recover for any injury, damage, or appropriation done 
to the prpperty upon which said decree is a lien, to the amount of 
its interest therein, not exceeding the amount specifled in the said 
decree of said superior court. 

4. The said property and plant of said Gâte City Electric Eail- 
way Company having been mortgaged as an entirety, and ordered 
sold as an entirety under said decree, and having been as an en- 
tirety turned over to défendant Hubinger on order of said superior 
court upon confirmation of sale under said decree, and same having 
been dealt with, appropriated, and aliened by said J. C. Hubinger, 
as found in the f oregoing flnding of facts, said Hubinger is re- 
sponsible in this action to said Central Trust Company of New 
York for the fair market value of said property as it was on May 
10, 1894, when he took possession of same, less the said amount of 
said prior liens thereon, as fixed and established in said foreclosure 
decree, to wit, less the sum of $10,840. 

5. Plaintiff herein is entitled in this action to judgment against 
défendant John C. Hubinger in the sum of $22,760, with interest 
thereon at the rate of 6 per cent, from the lOth day of June, 1896, 
that being the date when writ of procedendo from the suprême 
court of lowa was filed in the superior court of said city of Keokuk. 

Let judgment be entered accordingly against said défendant, and 
for costs of this action. 

To each of which flndings of fact and conclusions of law plaintifE 
and défendant duly and severally except 



COMMONWBALTH TITLE INSURANCE & TEUST CO. v. BELL, Clerk 

of Court. 

(Circuit Court, E. D. Pennsylvania. May 3, 1898.) 

Records of FederAl Cookts— Rights op Bxamination. 

Act Aug. 1, 1888, requires clerks of courts of the United States to keep 
in thelr offices indices of the judgment records of such courts, and that such 
Indices and records sliall be kept open to inspection and examinatloii of the 
public. Held, that one engaged in the business of furnishing certificates 
and making Insurance with respect to the existence of liens upon real estata 
has a right to malce examinations of such indices and records, at such times 
and under such circumstances as will not interfère with the proper conduct 
of the business of the office, for the purpose of ascertaining whether or not 
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there are încumbrances on properties which his présent customers are In- 
tendlng to purchase. 

This case cornes up on demurrer to a bill âled by the Common- 
wealth Tîtie Insurance and Trust Company, chargiûg that tïie de- 
fendant, Samuel Bell, clerk df the circuit court for the Eastern dis- 
trict of Pennsylvaniaj wrongfuUy dénies to its représentatives access 
to the indices, recoMs, and papers of his office. 

John G. Johnson, for plaintiff. 
James M. Beck, for défendant 

DALLAS, Circuit Judge. By section 2 of the statute of August 
1, 1888, entitled "An act to regulate the liens of judgments and 
decrees of the courts of the United States" (25 Stat. 357; Eev. St. 
Supp. p. 602), it is provided: 

"That the clerks of the several courts of the tJnited States shall prépare and 
keep In thelr respective offices complète and eouvenlent indices and cross- 
indites of the judgment records of said courts, and such indices and records 
shall at ail tlmes be open to the inspection and examination of the public." 

The plaintiff is a corporation engaged in the business of giving 
certiflcates and making insurances with respect to the existence of 
liens upon real estate, etc. It allèges that it has applied to the 
défendant, who is the clerk of the circuit court for this district, re- 
questing him to give to its représentatives access to the indices, 
cross-indices, records, and papers in his ofQce, at such times and 
under such circumstances as would not interfère with the proper 
conduct of the business of the office, for the purpose of ascertaining 
whether or not there were incumbrances against properties intend- 
ed to be purchased by its customers. This request the clerk, it is 
alleged, has declined to accède to. It will be observed, and, in view 
of certain décisions, it should be noted, that the plaintiff's demand 
does not extend beyond the assertion of a right to make examina- 
tions for the spécifie purpose of ascertaining the existence or non- 
existence of incumbrances upon properties which its actual prés- 
ent customers are intending to purchase. It is, therefore, this re- 
stricted right which is denied by the sixth ground assigned as cause 
of demurrer, but, in my opinion, congress has expressly conferred 
it by enacting that "such indices and records shall, at ail times, be 
open to the inspection and examination of the public." This ques- 
tion was before Judge Caldwell in the case of In re Chambers, 44 
Fed. 786, and, after fully considering and discussing the whole 
subject in a manner which is quite satisfactory, he arrived at the 
conclusion which I, also, hâve reached, and which seems to be the 
only possible one. The other causes of demurrer assigned need 
not be now considered. The plaintiff may, if it should be so ad- 
vised, move for leave to amend its bill ; and the défendant will 
hâve leave to answer sec. reg., and he may. by answer, again pré- 
sent any of the questions presented by this demurrer, other than 
that which has now been considered and disposed of. Subject to 
this réservation, the demurrer is overruled. 



SOUTHERN PAC. CO. V. BOAED OF EAILBOAD COM'RS. 21 

SOUTHERN PAC. CO. v. BOARD OF RAILROAD COM'RS et aL 

(Circuit Court, N. D. California. April 25, 1898.) 
No. 12,129. 

1. Taxation of Raileoad Phopeiity— Valuation— Return— Estoppel— Eti- 

DBNCK. 

The return by a railroad Company of a valuation of a part of its prop- 
erty to tlie board of equalization does not constitute an estoppel, in an 
aggregate valuation of tlie whole property, made up in part by county as- 
sessors, but is nevertheless compétent évidence of the value of such part 
of the property, to be considered in arriving at the valuation to be placed 
upon the vyhole property for the purpose o£ fixing rates of transportation. 

2. Proceedings of Railroad Commissioners— Réduction op Rates— Inten- 

tion OF Commissioners. 

In a suit to enjoin the board of railroad commissioners from enforcing 
resolutions alleged to hâve been adopted reducing rates of transportation, 
the court wiU consider what the board did in référence to the disposition of 
such resolutions, but not what it or its membera Intended or threatened 
to do. 

Mr. Herrin (J, C. Martin, J. E. Toulds, E. S. Pillsbury, and John 
Garber, of counsel), for complainant. 

W. P. Fitzgerald, Atty. Gen. of Cal. (Kobt Y. Hayne and W. W. 
Foote, of counsel), for défendants. 

MORROW, Circuit Judge (orally). This is a suit in equity brought 
by the Gomplainant against the board of railroad commissioners to en- 
join the board from enforcing certain resolutions reducing the rates 
of transportation on grain and other freight on the Unes of railroad 
operated by the complainant in the state of California. The complain- 
ant interposed 50 exceptions to the answer of the défendants, and 1 
additional exception after the report of the master had been filed, 
making 51 exceptions in ail. The exceptions were referred to Hon. A. 
C. Freeman, master pro hac vice, who has submitted an able report 
upon the issues involved in the bill of complaint, and the pertinence 
aud materiality of the matters alleged in the answer, to which excep- 
tions hâve been taken. To the report of the master the complainant 
has filed 13 exceptions; and the défendants, 6 exceptions. The excep- 
tions of the complainant refer mainly to the allégations contained in 
the ansvyer respecting the valuations placed upon the railroad property 
returned to the board of equalization. The answer sets up the pro- 
visions of the constitution and the law of the state, under which re- 
turns are made by the varions railroad corporations in the state to the 
board of equalization concerning the actual value of the roadway, road- 
bed, rails, and rollîng stock owned by such corporations, and, in ac- 
cordance with such requirement, the returns of the complainant, fixing 
the valuation of the roadway, roadbed, rails, and rolling stock of the 
varions lines of road leased to the complainant. There is also an 
averment respecting the assessments made by the county assessors of 
the various counties through which the lines of road pass, fixing the 
value of the dépôts, stations, shops, buildings upon the right of way, 
water tanks, telegraph lines, sheds, signal apparatus, steamers, termi- 
nal yards, and ail the railroad property not included under the désigna- 
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tion of roadway, roadbeds, rails, and roUing stock; but, with respect 
to such assessments, it is not allegëd that any returns were made by 
the eomplainaat to the county assessors, upon whicli such. assessments 
were based. 

The valuation placed upon the roadway, roadbed, rails, and rolling 
stock by the board of equalization, and the valuation placed upon 
ail the other property belonging to the railroads by the county assess- 
ors, constitute the aggregate valuation of the railroad property in 
the State for assessment purposes. Take, for instance, the case of 
the Central Pacific Eailroad Company, one of the lines of road leased 
to the complainant. The state franchise, roadway, roadbed, rails, 
and rolling stock of this Company are valued by the board of equaliza- 
tion, upon th.e return of the complainant, at |8,702,671 for the year 
1894; and the value of its steamers in the state of California was at 
said time |224,139, The other property of the company, consisting 
of dépôts, stations, shops, sheds, water tanks, telegraph lines, yards, 
terminais, and ail other property not included linder the désignation 
of "roadway, roadbed, rails, and rolling stock," is valued by the county 
assessors of the counties through which the road passes at |5,292,569 
for the same period; making a total of the assessed value of the prop- 
erty. of the company, $14,219,569. But it does not appear from the 
answer that the complainant made returns as to the value of the prop- 
erty upon which the county assessors based their valuation of |5,292,- 
569. The claim of the answer i3,that the Central Pacific Eailroad 
Company and the complainant, and each of them, are estopped from 
claiming that said valuation so given in and to said board ot equaliza- 
tion was not the true value of said property, and that the complainant 
is estopped from having its rates of charges fixed upon any other basis. 
It does not appear to me that the return of the complainant of a valua- 
tion of a part of its property to the board of equalization constitutes 
an estoppel as to the valuation of that property in an aggregate valua- 
tion of the whole property made up in part by the county assessors. 
Such a return is, however, évidence of the value of the roadway, road- 
bed, rails, and rolling stock, to be considered in arriving at the actual 
valuation of the whole property. It is not to be excluded from the 
case because it does not amount to an estoppel. It is évidence that 
may be introduced in support of the allégations of the answer deny- 
ing the valuation now placed upon the property by the complainant 
for the purpose of fixing rates for charges. 

The exceptions interposed by the défendants to the master's report 
involve a considération of the two resolutions of the board of railroad 
commissioners relating to a réduction of f reight charges. It appears 
there were two resolutions offered and considered by the railroad com- 
missioners. One provided for a réduction of rates on grain to the es- 
tent of 8 per cent.; the other, for a gênerai réduction on ail merchan- 
dise other than grain of 25 per cent. The flrst resolution was adopt- 
ed; the second was not. In the bill the two resolutions are referred 
to in such a way as to appear as substantially one resolution. The 
answer sets out the proceedings relating to the two résolutions; show- 
ing that the first was adoptéd, and the other was not. It also allèges 
the intention of the railroad commissioners with respect to the second 
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resolution. The proceedings of tlie board in dealing with the resolu- 
tions appear to be, under the circumstances, relevant and material, 
but I cannot see how the intention of the board can be considered rele- 
vant. The court will consider what the board did^ but not what it or 
its members intended or threatened to do in the future. 

Without referring to the other exceptions, it will be sufflcient to say 
that the report of the master is conflrmed, for the reasons therein 
stated. The effect will be, in disposing of the varions exceptions, as 
follows: The court will overrule exceptions numbered 1, and 11 to 13, 
inclusive, and sustain exceptions numbered 2 to 10, inclusive. That is 
on the exceptions taken by the complainant. The défendants hâve 
âled six exceptions to the report of the master. In respect to thœe, 
the court overrules exceptions numbered 3, 4, 5, and 6, and sustains 
exceptions numbered 1 and 2. As this does not indicate clearly the 
disposition made of the answer, because of the fact that there are 
some exceptions to portions of this answer that involve other excep- 
tions, — there being also exceptions that were not pressed, and excep- 
tions that were admitted and not resisted, — I flnd it necessary to make 
a gênerai order with respect to the answer. The effect of the disposi- 
tion of the report of the master will be as follows: That the excep- 
tions to the answer numbered 3 to 11, inclusive, 13, 16, 21, 23 to 27, 
both inclusive, and' 29 to 50, inclusive, will be sustained, and that 
exceptions numbered 1, 2, 12, 14 (except as sustained in exception 13), 
15, 17, 18, 19, 20, 22, and 28, will be overruled. There was an ex- 
ception flled after the report of the master (that is, exception 51), and 
that will be sustained. The direction of the court will be that an or- 
der be prepared in accordance with this mémorandum, conflrming the 
report of the master. 



CENTRAL TRUST CO. OF NEW YORK: v. LOUISVILLE TRUST CO. et al. 
(Circuit Court, D. Kentuclîy. Marcli 21, 1898.) 

1. EqCITT— JURISDICTION. 

A bill in equity against mortgagees for compensation of a trustée In fore- 
closing the mortgage, and for costs and attorneys' fées, under a contract 
of indemnity, may be maintainable as to tlie costs and attorneys' fées even 
if the mortgagees are not liable for the trustee's compensation. 

8. Demcrrer— Questions Çonsideeed. 

On demurrer to a bill by a trustée under a mortgage for attorneys' fées 
and costs, which were allowed in the foreclosure suit, the question whether 
or not the adjudication as to the attorneys' fées was an ailowance only 
against the mortgaged property, or whether it was a Personal liability 
against the trustée, will not be considered where that case is not a part of 
the bUl. 

8. CONTHACT OF Indbmkitt— Equity Jdrisdiction. 

A majority of the bondholders directed the trustée, under the mortgage 
securing the bonds, to déclare them matured, and foreclose the mortgage, 
and, in accordance with a provision in the mortgage, agreed "to indemnify 
and hold harmless the said tiTistee from any ioss or damage on account of 
costs, counsel fées, or other expenses of such lltigation imder this request." 
Eeld, that a court of equity has jurisdietion to enforce the contract of indem- 
nity by requiring the bondholders to pay costs and attorneys' fées for which 
the trustée became hable, though it had not yet paid the same. 
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Humphrey & Davie, for complainant. 
Bullett & Shields, for Louisville Banking Co. 
Théo. Harris, Thos, W. Bullett, and St. John Boyle, for défendant 
Louisyille Trust Co. 

BAER, District Judge. It appears from the bill in this case that 
the complainant is a trustée in a mbrtgage executed by the Richmond, 
Nicholasville, Irvine & Beattyville Railroad Company of its property, 
to secure the sum of about $2,300,000 of coupon bonds; that there 
was a provision in the mortgage that, upon default of payment in the 
interest for six months, a majority of the bondholders could elect to 
hâve the trustée precipitate the maturity of the bonds, and take pos- 
session of the mortgaged property, and hâve a foreclosure and sale 
through the court. The mortgage provided that the trustée should 
not be required to do this until the trustée had been indemniûed by 
the bondholders, making such a request, against costs, counsel fées, 
and other expenses of the litigation; and, under this provision, the 
défendants in this case (except Richards & Baskin), who were bond- 
holders under the mortgage holding more than a majority of said 
bonds, requested the complainant to mature the coupon bonds, and 
institute foreclosure proceedings, and in the request the holders of 
said bonds agreed "to indemnify and hold harmless the said trustée 
from any loss or damage on account of costs, counsel fées, or other 
expenses of such litigation under this request." The complainant ma- 
tured the bonds, and instituted in this court a foreclosure procédure, 
which resulted, after much litigation, in a foreclosure of the mortgage 
and a decree of sale, which decree of sale was appealed from, and in 
part reversed. After the case returned from the court of appeals, 
a final decree was entered. It is alleged in the bill that the liens 
which were adjudged superior to the mortgage are so greatly in ex- 
cess of the whole value of said property that the sale of said property 
wîll not bring enough to satisfy the claims prior to said bonds, and 
nothing will be realized to your orator ont of said property. While 
it is not alleged, it is a fact, however, that the mortgaged property has 
been sold since flling of bill, and nothing will be realized to the bond- 
holders represented by the complainant. It is alleged in the bill that the 
court allowed the complainant $1,000 as a reasonable compensation 
for its services as trustée, and that the complainant was compelled 
to pay expenses amounting to the sum of $581.71, and became bound 
to pay counsel fées of counsel employed by it in a reasonable sum for 
their services. It is also alleged that the fées of the défendants 
Richards & Baskin, surviving partners of Richards, Weisinger & 
Baskin, which were allowed by the court, were, first, $15,000 for their 
services rendered in the trial court, and, subsequently, |2,500 for 
services rendered in the circuit court of appeals; and that the défend- 
ants, signers of said paper and agreement, hâve failed and ref used, and 
still fail and refuse, to pay the expenses of your orator, and the allow- 
ance made to your orator for compensation and the counsel fées to 
Richards, Weisinger & Baskin, or any part thereof. The prayer of 
the bill is "that the amount due, owing, and unpaid for the compensa- 
tion, expenses, and counsel fées may be charged and determined, and 
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that the payment of so much thereof as shall be due by the said de- 
fendants, or any of them, may be decreed by this court, and that your 
orator may be indemnifled and saved harmless from any loss, ex- 
penses, and counsel fées aforesaid; that the signers of the agreements 
aforesaid may be compelled to pay ofif and discharge the expenses, com- 
pensation, and counsel fées aforesaid, so that your orator may be re- 
lieved from any obligation thereon or liability therefor." 

The demurrer raises the question of whether or not there is any 
cause of action stated, and, further, whether, if there is, it is cognizable 
in equity. Before considering the main question, we may state that 
the compensation to the complainant is not covered by the tenus of the 
indemnity sued on, and it may be that the défendants are not liable in 
this action even to the proportion which their bonds bear to the entire 
number, for said compensation. But this fact does not prevent the 
bill being maintainable for the attorney's fee which has not been 
paid and the costs which hâve accrued, for which the complainant is 
liable, if the suit is properly filed in equity ; nor should we on this de- 
murrer consider whether or not the adjudication as to the amount of 
the attomeys' fées which hâve been allowed in the foreclosure suit to 
the attorneys who brought said suit is an allowance only as against 
the mortgaged property then in the custody and control of the court, 
or whether it is a gênerai allowance against the complainant, making 
It personally liable therefor. That case is not made a part of the bill 
and we must therefore take the bill as true in that regard. Taking 
the allégations for true, the amount has been ascertained by the ad- 
judication in the very case which complainants were requested to 
bring. 

The question presented by the demurrer is one almost entirely 
without direct authority. Mr. Story (Story, Eq. Jur. § 850) states the 
law thus: 

"Courts of equity wlll decree the spécifie performance of a gênerai covenant 
to Indemnlfy, altliongh It sounds In damages only, upon the same principle 
that they will entertaln a bill quia timet; and this not only at the Instance 
of the original covenantee, but of his executors and administrators. Thus, 
where a party has assigned several shares of the excise to A, and the latter 
covenanted to save the assigner harmless in respect to that assignment, and 
to stand In hls place, touching the payments to the king and other matters, 
and afterwards the king sued the assigner for money which the assignée 
ought to hâve paid, the court decreed that the agreement should be speciflcally 
performed, and referred it to a master, and directed that, totles quoties any 
breach should happen, he should report the same especially to the court, so 
that the court might, if there should be occasion, direct a trial at law In a 
quantum damniflcatus. The court further decreed that the assignée should 
clear the assigner from ail thèse suits and incumbrances within a reasonable 
time. The case was compared to that of a counter bond, -where, although the 
surety is not molested or troubled for the debt, yet, after the money becomes 
payable, the court will decree the principal to pay it." 

To sustain this proposition, the cases of Champion v. Brown, 6 
Johns. Ch. 405, and Ranelaugh v. Hayes, 1 Vern. 189, are referred to. 
The case of Champion v. Brown, decided by Chancellor Kent, is a 
very elaborate case, and seems to me to sustain the text of Justice 
Story. This case, and the case of Ranelaugh v. Hayes, 1 Vern. 189, 
hâve been reviewed by the suprême court of Michigan in Bank v^ 
Hastings, 1 Doug. 235. The leamed judge in the Michigan case 



eiplaitiis thè éisè 6f Champion v. Broitn as merely deciding that the 
cotenaût tiiérecâade the défendante stànd inthe place of the intestate 
of coïnplainâiit; and th^t they assumédthe payment to Champion & 
Storrs wTaiCh thé esta te of the intestate stood charged with. There- 
fore the court clàimstliàt it is iiot an authority for the spécifie per- 
formance of a covenant merely for Indemnity, but that the obligation 
of the covenant Was directly to pay; and sô with the case of Kanelaugb 
V, Hayes, !■ Vern. 189. I do net understand that Chancellor Kent 
decided tiat the covenant made the parties Champion & Storrs di- 
rectly liable tp the original party for the debt which Paddock had 
agreed to pay. It is true, the chancellor used the following language 
in that case: 

"In the case before me, the défendants, bjr their covenant of indemnity, and 
purehase of the contract between C. & S. and P.. undertook to relieve the 
estate of P. from the burden of that eontract. Thls Is the true intent and 
meaning of the agreement; and It Is.as Just that they should be deereed 
to clear the représentatives of P. f rotn the charge -which they assumed for 
them as it is that a principal debtor should èxonerate his surety before he 
is sued, and not leave 'à cloud always hanging over him.' " 

The statement of the case, we think, makes this clear. It appears 
that Henry C. and Lemuel Storrs agreed to sell and convey to John 
Paddock 952 acres of land for the sum of |8,000, $500 to be paid in 
cash, and the residue to be paid in six annual insrtallments. John 
Paddock died, intestate, November, 16, 1816 ; and his administrators 
and heirs, being unable to perforjii thê contract, for want of personal 
assets, on the, Jst of June, ISio, entered into an agreement with the 
défendants, John Brown and Jacob Brown, by which the défendants 
covenanted and agreed th%t ."they would take up and cancel" the con- 
tract made between Champiop & Storrs and Paddock, etc., by the Ist 
day of August then next, or in ca^é Champion, the survivor of Storrs, 
should refuse to give up and cancel the said contract, then the défend- 
ants covenanted to indemhify apd save harmless the administrators 
of Paddock, etc., from ail damages, costs, charges, and expansés which 
they might sustain or be pot to on, account of the claims, covenants, 
and agreements in said agreement coritained^ etc. Lemuel Storrs died 
intestate, and, in the distribution and settlement of the estate, ail his 
interest in the contract becîimevested in the plaintiff, William L. 
Storrs. Soon after the agreement between the défendants and the 
administrators of P., the former entered and took possession of the 
land, and hâve gince continùèdip' possession, exercising ownersMp, 
receiving . rents, çutting tinjber, ètç? But they hâve made no pay- 
ments, nor taken up the contract between Paddock and Champion & 
Storrs, but the représentatives of P. still remain liable to be sued upon 
it. The bill prayed for a disçotery, and that the défendants may be 
deereed specifiçally to perform the contract between Champion & 
Storrs and Paddock accordilïg tO the true intent of the agreement 
between the défendants and Paddock, and for their indemnity, the 
heirs oflering to ratify and tionflrm the conveyance of the land to the 
défendants in fee, etc., and for général relief. So, the original con- 
tract had not been taken up, and the purchasers Brown had not be- 
come directly liable to the original vendors, and they could not hâve 
sued directly upon said obligation^ 
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The opinions of the suprême court referred to by counsel are not, 
we think, in point. The case of Wicker v. Hoppock, 6 Wall. 94, 
was a suit at law, and the question was as to the measure of 'dam- 
ages for the nonperformance of an agreement to bid in certain 
property which was to be sold under a decree obtained by the 
party who subsequently sued, the agreement being that the party 
there sued would bid in the property for the amount of the judg- 
ment, with interest and costs. The court below allowed the amount 
of the judgment, with interest and costs, as the measure of dam- 
ages, and in the suprême court Justice Swayne says: 

"If the contract In the case before us were one of indemnity, the argument 
of the counsel for the plaintifC in errer would be conclusive. In that class of 
cases the obligée cannot recover untll he has been actually damnl&ed, and he 
can recover only to the estent of the injury he has sustained up to the time 
of the institution of the suit. But there is a well-settled distinction between 
an agreement to indemnify and an agreement to pay. In the latter case a 
recovery may be had as soon as there is a breach of the contract, and the meas- 
ure of the damages is the full amount agreed to be paid." 

It is évident the learned justice was considering the question 
only from a légal standpoint. 

The case of Mills v. Dow's Adm'r, 133 U. S. 424, 10 Sup. Ct. 413, 
was a case at law, and the obligation of the covenant was not only 
to save harmless, but directiy to pay the contracting party's ob- 
ligation. 

The case of Johnson v. Risk, 137 U. S, 308, 11 Sup. Ct. 111, is 
equally without application. There the question was whether or 
not tbere was a fédéral question, and whether the Tennessee stat- 
ute of limitation applied. 

The case of Eefeld v. Woodfolk, 22 How. 318 (not cited by coun- 
sel), is in principle more applicable to the question under consid- 
ération. The facts in that case are, briefly, thèse: A man named 
Notrebe sold to Woodfolk a plantation in Arkansas. At the time 
of the purchase, there was an incumbrance arising out of Notrebe's 
subscribing 300 shares of the Eeal-Estate Bank of Arkansas, and 
mortgaging the land for $30,000. Notrebe and wife obligated 
themselves to Woodfolk that, upon the payment of the purchase 
money, they would convey to him by good and sufflcient deed, 
with gênerai warranty of title duly executed according to law. 
Woodfolk, the purchaser, paid ail of the purchase money. Notrebe 
died, and, in winding up the Real-Estate Bank of Arkansas, there 
was a danger of a heavy liability upon the original mortgage to the 
bank. Woodfolk filed his bill for indemnity against the mortgage, 
and the court below gave him a decree requiring that the heira 
of Notrebe "remove the incumbrance whenever it can be done, and 
then to convey the land by a deed with warranty, and with the re- 
linquishment of dower by the widow, and meanwhile that they 
should deposit with the clerk of the court bonds of the state of 
Arkansas, for the amount of Notrebe's note and the interest ($01,- 
500) to be held and appropriated under the order of the court as 
an indeninity, or that the executors might, in part, or for the 
whole, convey to the clerk unincumbered real estate of the same 
value, for the same object, and under the same conditions." The 
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Bupreme court reversed the case, holding that as the transaction 
between the parties was bona lide, and the purchaser knew of the 
existing incumbrance, he must rely upon the covenants of his 
deed, and could not get the indemnity in advance; but I do not 
understand this case deciding that a court of equity had not ju- 
risdiction to grant indemnity, but merely that the facts in that 
case did not authorize the relief granted, and that, by the terms 
of the contract between the parties, the purchaser was to rely upon 
the gênerai warranties of his deed. 

The récent English case of Wolmershausen v. GuUick [1893] 2 
Ch. 514, is one in which the court, in a very elaborate opinion, 
sustained the jurisdiction to give indemnity to a surety against a 
co-surety. In that case the court (Justice Wright) reviewed the 
English authorities, and held that a court of equity would grant 
relief for indemnity to a surety although he had not paid. The 
case is a very elaborate one, and ail of the English authorities seem 
to be reviewed. 

It is conceded by counsel for the demurrant that there are cases 
where sureties hâve been protected by a court of equity against 
liability before payment; but it is insisted that it is only in cases 
where the défendant is liable directly on the debt, or where by the 
agreement he has agreed to pay as well as indemnify. The case 
of Wolmershausen v. GuUick was one of surety, in which the in- 
demnity was granted without payment, but no such distinction was 
taken by the court; and the jurisdiction was put entirely upon 
équitable grounda, and not because of the liability of the surety 
on the original contract. In some of such cases the original créd- 
iter was not before the court at ail; and in noue where the relief 
was granted was it because of any right of the original créditer, 
or because of a contract by the défendant with a créditer. If 
relief is given to a surety, it is given upon the équitable principle 
of equality. If given to party holding a contract of indemnity, 
and not directly liable to the original créditer, the relief is given 
upon the contract of indemnity, and the equity arising therefrem. 
Thus, in Stirling v. Forrester, 3 Bligh, 575, in the house of lords, 
Lord Kedesdale, said: "The principle established in the case of 
Dering v. Lord Winchelsea, 1 Cex, Gh. 318, is universal, that the 
right and duty of contribution is founded upon doctrines of equity. 
It does net dépend upon the contract." And in the case of Lacey 
V. Hill, L. E. 18 Eq. 182, Jessel, M. K,, said: 

"Whatever be the case at law, It is quîte plaln in this court that any one hav- 
ing a right to be indemnifled has a right to hâve a sufflcient sum set apart for 
that indemnity. It is not very materlal to consider whether he is entitled 
to hâve the sum paid to him, or ■whether it must be paid directly over to the 
creditor. If the créditer Is not a party, I believe It has been decided that the 
party seeliing indemnity is entitled to liave the money paid over to hlm." 

This, of course, would be with proper security that the money 
thus paid over would be prôperly applied. 

Our attention has not been called, in the very elaborate briefs 
of counsel, te a case like the one at bar in which the relief now 
sought had been refused. It must not be overlooked that the corn- 
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plainant in this case was a trustée for thé défendant bondholders; 
that, by the ternis of the mortgage, complainant was not bound, 
except upon the request of the holders of a majority of the bonds, 
with an indemnity by them or others against ail costs or expansés, 
to fo reclose the mortgage; that the action of the coipplainant was 
entirely in the interest and for the benefit of the bondholders in 
thus instituting the suit and foreclosing the mortgage; that there 
was neither a direct nor an implied obligation upon the part of 
the trustée that it should advance the expenses of the litigation, 
and look alone to the mortgaged property, but, on the contrary, if 
there had been no provision for indemnifying the trustée for the 
expenses of the litigation, and the foreclosure had been at the re- 
quest of the cestuis que trustent under the mortgage, there would 
be an implied obligation to repay to the trustée, if the mortgaged 
property was insufiQcient, the expenses of the litigation. Hère, if 
this procédure be considered as one for a spécifie performance, the 
language of the contract justifies the payment by défendants of 
the liability which has accrued in the mortgage foreclosure, since 
the obligation is not only to indemnify, but "to hold harmless the 
trustée from any loss or damage on account of costs, counsel fées, 
or other expenses in such litigation." It cannot be said that thèse 
bondholders are holding the complainant harmless from any loss 
on account of counsel fées or other expenses of the litigation, if the 
complainant is required, as indicated by the argument for the de- 
murrant, to pay counsel fées, and then litigate with the signing 
bondholdera the reasonableness of the compensation thus paid. 

We hâve concluded, therefore, under the circumstances, that a 
court of equity has jurisdiction to grant the relief prayed. It îa 
not intended tb indîcate an opinion as to whether or not the al- 
lowance made in the foreclosure suit is binding upon the défend- 
ants, or whether or not the scope of the order making such allow- 
ance is to bind the complainant. We are considering the demur- 
rer as it must be upon the facts as stated in the bill. It follows 
from this view that the demurrer must be overruled, and it is so or- 
dered 



FINE MOUNTAIN IRON & COAL CO. et al. v. BAILEY et aL 

(Circuit Court, D. Minnesota, March 12, 1898.) 

Agent of Belleb and Butbr — Aqent's Knowledge — Effect on Buteb'» 

TiTLE. 

Ari agent and director of a trust Company sold a mortgage belonglng 
to the Company to one for whom he sometlmes acted as agent in similar 
transactions, and who was depending on hls judgment as to the safety 
of the Investment. Bdd, that the agent's knowledge of defects In the 
title should not be Imputed to the purchaser. 

Richards, Boskin & Bonald and Keith, Evans, Thompson & Fair- 
ohild, for complainants. 
Wilson & Van Derlip, for défendants. 

LOCEfREN, District Judge (orally). The évidence shows that the 
plainttSs, corporations of the state of Kentucky, on August 10, 



1892, at Louisyille, Ky., entered intp a written contract with John 
D. Blake, of Minneapolis, Mjnn., by the terms of whiçh he was ac- 
quiring property rights, aijd on Ms part contracted to convey to 
plaintiffs, or one of them, real estate situate in Minnesota, and pre- 
ferably in Minneapolis, to the àmount in value bf $100,000, the 
values to be affixed by appraisers, ànd that of this land there sbould 
be no part on which there shouldbe mortgages for more than half 
the Talue, and t)je mortgages on the whole should not aggregate 
more than 120,000 on the 1100,000 worth of property. The ap- 
praisal was had, and on the 25th of October following he presented 
deeds to thèse companies, containiug descriptions of the land which 
he offered thera, and I suppose, also, of the incumbrances upon the 
lands, for among the descriptions was a statement of this mort- 
gage of |17,200 to the Metropolitan Trust Company of Minneapolis, 
dated August 29, 1892. . Objection was made to this mortgage, and 
a supplementary agreeuient was, entered into between the parties 
at the time, upon which it was agreed that the réception of the deed 
should not prevent plaintifs fropajobjecting to the validity of this 
mortgage. I really do not undéf stand how plaintifEs would be in 
a situation at that time to objeçt to that mortgage if it had been 
delivered at the time it wjas dated, even although it was subsé- 
quent to their agreement in relation to thèse lands, because no par- 
ticular land had been designated as the land to be conveyed. Blake 
was to sélect and hâve appraised and offer to plaintiffs lands tO the 
amount of certain values ^n Minnesota, but there was nothing to 
prevent tiini from selling any of the lands that he owned in the 
meantime. If the mortgages should exist upon the lands offered 
above the amount that, was stipulated, that would giye the com- 
panies a right, of course, to refuse to accept snçh lands; but I dp 
not see how it would in validate any conveyances that Blake woùld 
make in the meantime,, Tvhether mortgages or not. But he cer- 
tainly would not hâve a right to put on mortgages after the déeds 
were made and accepted; and it ajppears that thèse deeds of Blaké 
were given to thèse companies,, or one of them, on the 25th of Oc- 
tober, and this mortgage was nôt in fact delivered to tlie Metropol- 
itan Trust Company until the 27th of October, some two days later, 
and was put on record that day. If the deed to the Fine Mountain 
Iron & Coal Company had been recorded promptlyj it would prob- 
ably hâve come in ahead of the mortgage, but that course was 
not taken. On the contrary, the notice, — Exhibit L, or Bxhibit I, — 

Mr. Keitii: The deed waS técbrded the tiéxt day after that no- 
tice. It was recorded onthe 28th. 

The Court: This notice it is not needfulto dwell upon. ît is 
.somewhat ,vagiie.; It do'es' not, state in any\1vây the rights of'the 
ï*ine Mountain Iron & Coal Cpmpany to thisl^nd, or any reason 
why they hâve a right to object i;o the givin^ of any incumbrances 
Upon itby Mr. Blake. Biit tné'testimony goëS îurther than 
that. Thèse contracts, or someof them, were sèht to Mri Moorè, 
reaching him the following day^ and he had ahother interview 
with the îk^etropolitan Trjist Company upon thaï; day, in which 
he daims ,to hâve notifled theûi vapte particularlj in relation to. the 
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rights 01 the Fine Mountain Iron & Coal Company in respect to 
tliefee lands. It seems to be admîtted that at this time no consid- 
ération for tliat mortgage was paid by the trust company to Blake, 
and, of course, if there was sufiBcient notice, it would be in season 
if given béfore the considération was paid upon the mortgage. 
The testimohy shows that Blalœ did not receive the considération 
for this mortgage until the lOth of January, 1893, and that shortly 
prior to that time Mr. Woodman, who was trust agent and director 
of the trust company, conferred with Charles M. Bailey by letter, 
making an offer on behalf of the trust company to sell this mort- 
gage to him. The tëstimony shows that for some years previously 
Mr. Bailey had been making loans in the state of Minnesota, and 
purchasing mortgages and securities of that kind, and that Mr. 
Woodman had, to a certain extent at least, acted as his agent in 
many of thèse transactions; that he had other agents, at St. Paul, 
who were interested in the like business. It appears that the re- 
lations between himself and Mr. Woodman were confldential; that 
Bailey entrusted a great deal to Mr. Woodman's probity and judg- 
ment in relation to questions of value and of the titles of the prop- 
erty upon which he made loans; and I am inclined to think, under 
the law in respect to principal and agent, that, with référence to 
any transaction of that kind in which Mr. Woodman had no Per- 
sonal interèst, the knowledge which Mr. Woodman would acquire 
in a transaction, or knowledge of facts which he had previously 
acquired, and which were présent in his mind at the time of the 
transactièn, it woùld be his duty to apprise Mr. Bailey of, and the 
law would conçlusively présume that he dîd so apprise hîm, and 
such knowledge would be imputed to Mr. Bailey. The exception 
is in cases wheFe the agent is himself interested in the transaction, 
and holds a position which is in that respect antagonistic to the 
interèst of the principal. In cases of that kind the law does not 
impute that knowledge. 

Kow, it seems that in this case, as I said before, Mr. Woodman 
was the trust agent and director of the trust company. He had a 
direct interèst in its affairs, and a duty to perform, as trust agent 
and director, in the management of its affairs, and, so far as he 
participated in the disposing of its assets, his duty was to get as 
much for them as possible. It appears that to get money for that 
company this mortgage was formally assigned to him, and that he 
got money f rprn the Flour City Bank upon his owû note to the 
àmouiiît secured by this mortgage, and gave the bank this mortgage 
as collatéral to his own note, and that this was the situation when 
the sale was flnally made to Charles M. Bailey of the mortgage. 
Woodman wrote to Bailey, as he had been accustomed to do with 
référence to other matters, describing the mortgage, stating its 
amount, and giving his estimate of the security, and also of the 
financial responsibility of the maker of the note and mortgage, and 
advising Mr. Bailey to buy it as a safe and good investment; and 
upon theSe représentations Mr. Bailey flnally did purchase the 
mortgage upon terms that were agreed upon between himself and 
Mr. Woodman, — not entirely upon the terms that Mr. Woodman 
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flpst offered, because he asked better terma; that is, he asked that 
he should bave the January interest, althouffh the transaction was 
not completed until the 27th of January. This Mr. Woodman did 
not agrée to, but ofEered, doubtless with the assent of the trust 
Company, to divide the commission which the trust company had 
received from Blake, and which altcgether amounted to about $122, 
with Mr. Bailey in case he purchased; and this was accepted. 

It appears from the testimony, and it seems to be conceded, that 
Mr. Bailey in this transaction was personally innocent of any 
knowledge as to any defects in the title to this mortgage; that he 
bought it in en tire good faith, and paid the full considération for 
it. If his title is to be assailed, it must be ëntirely upon this im- 
puted knowledge of Mr. Woodman as agent, and the question is 
whether Mr. Woodman was in such a position that his knowledge 
of the matter, which was complète, can be imputed to Charles M. 
Bailey. 

As I said, he was trust agent and director of the trust company. 
At the time when thèse negotiatiops took place it appears that he 
had been requested by another gfûcer of the company, Mr. Cooke, to 
dispose of this very mortgage. It had, therefore, been placsd in his 
hands to dispose of as the agent of the trust company. He had 
assumed the sale of that mortgage, acting as the agent of the com- 
pany. It hardly seems correct to hold, under those circumstances, 
that he must also be treated as the, agent of the buyer. 

It seems, further, that he was connected with it in the way I 
hâve suggested, by having had it assigned to him, so that the 
nominal title to the mortgage and noté was in him at that time; 
although I am inclined to think, from ail the circumstances of the 
case, that this was a sort of shifty proceeding upon the part of the 
trust company to get the money in hand at the time, and prior to 
making an absolute sale of the mortgage to some other person, and 
probably with some understanding that he was not to be consid- 
ered as the absolute holder, and the trust company as having noth- 
ing further to do with it. But it enabled the trust company to get 
the money, for it appears that Woodman turned the money over 
to the trust company when he got it from the bank. The title, 
therefore, of this property that he was selling to Bailey, was nom- 
inally in himself, although it wàs really the title of the trust com- 
pany. 

Under his authority to sell it, he did more than to bring the par- 
ties together to allow them to trade with each other. He nego- 
tiated the terms of the sale himself, and himself agreed to give up 
half of the commission, though with the assent of the trust com- 
pany. I am inclined to think his connection with the trust com- 
pany and with the mortgage was such that he would be necessar- 
ily interested in protecting the trust company, and in representing 
the mortgage which it had for sale to be valuable, and to conceal 
whatever would make it unsalable; and that, under the circum- 
stances, there is no inference that he would disclose a, defect to a 
purchaser to whom he was anxious to sell, especially in the case of 
a defect which he himself did not really deem a substantial de- 
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fesct, sô that he would consider hîmself as acting dishonestly in 
failing to disclose it, but still a defect which lie would naturally 
regard as likely to deter as cautions a man as Bailey from buying 
the mortgage if it had been disclosed. 

I tbink, on the whole case, that the défendant is entitled to a 
decree dismissing the bill, with costs. 



GREEFP et al. V. MILLER. PLEITMAN et al. v. SAMB. SCHWIETER- 
ING et al. v. SAMB. DIECKERHOOF et al. v. SAMB. 

(Circuit Court, S. D. New York. May 2, 1898.) 

Nos. 3,500, 3,573, 3,503, 3,666. 

1. Attorkeys— Compensation— Amodïtt— Expert Testimont. 

Where it is the custom for attomeys to take cases on a contingent basls, 
paying expenses themselves, and to add a perccntage to thelr normal char- 
ges to cover the conséquent risk of loss, the court, In determining the amount 
which It wlll allow as attorney's fées in a partlcular case, should consider 
expert testimony In the llght of the fact that no such risk exists under the 
circumstances. 

2. Same — Test Cases— Appoetionment. 

Where there are a number of cases, ail presenting practically the same 
questions of law and fact, and certain ones are selected for ticlal as test 
cases, the amount allowed by the court to attomeys, for disbursements and 
professional services In the préparation and trial of such test cases, should 
be chargea pro rata against the whole number of cases, slnce ail are bene- 
flted equally by such Services. 

Thèse causes were heard on exceptions to the referee's report as 
to the amount due the attorneys and counsel on the basis of a quan- 
tum meruit for professional services rendered. 

Benjamin Barker, Jr., for the motion. 
Wm. B. Coughtry, opposed. 

LACOMBE, Circuit Judge. The successive attorneys and coun- 
sel having asked for no distribution, as between themselves, of the 
amount proper to be paid upon order of substitution, the question 
presented for considération is much simplified. It will be disposed 
of as if there had been but a smgle attorney and a single counsel 
engaged for the plaintiffs during the progress of the litigation. 

The référée finds that a payment of |50 in each case would be 
full compensation to the attorneys for the professional services ren- 
dered in each of thèse cases. In this opinion I entirely concur. 
There is, it is true, a disbursement of f63 paid for chemical anal- 
ysis which might properly be included among the attorneys' char 
ges; but, inasmuch as the expense therefor was undoubtedly in- 
curred in preparing one of the typical cases for trial, this item may 
be considered with the allowance for services of counsel to be here- 
after diseussed. 

The référée conflned himself not only to services rendered in thèse 
cases, but to services rendered as attorney only. For that reason 
his report does not go far enough. It is unnecessary, however, to 
87 F.— 3 
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sénd'the càs^backi to him,! since this court îs fuUy advised as M 
airtlie factsli -.; :h:.' ' 

It- appears that therewas a group of :some 40 ot 50 cases (in- 
cluding the 4 above entitled),, iall invdlYÏng the saiùe questions of 
lawand practically the'sàme questions of fact. They were ail in 
charge of the same attorney, and counsel. Fcom time to time a 
case supposed to be typical, and to présent in a favorable light 
the propositions which plaintifïs sougbt to maintain, was selected 
for trial. This was undoubtedly the proper way in which to deal 
with a volume of litigatjon. such as is presented by this group of 
cases. SuiEcess or failure in the test cases, of course, aflected the 
cases not tried, and to that extent the professional work resulting 
in such success or failtire mày be considered as pfopdrtionately ren- 
dered in each case of the group. Two qases, which seena to hâve 
involved but few entries, were successively tried at circuit, the 
plaintifE defeated in both, and appeall nevep prosecuted. A third 
suit, known as the "Butterfleld Case," was tried at circuit. Plain- 
tiff prevailed, appeal was taken to the suprême court of the United 
States, and judginent affito^ed. By this affirmanCe several of the 
questions arisifag in the cksè were flnally disposed of favorably to 
the plaintiff, and by the resuit of such décision the plaintiffs in 
each of the four above-entitled actions bave directly benefited. A 
fourth case was tried before me in October, 1888, involving some 
15 or 16 entries, a verdict being rendered for the défendant. A 
vrrit of error was sued out toreview this décision, but subsequently 
abandoned. Some effort bas subsequently been made to get an- 
other test case ready for trial, but none has been tried. The ques- 
tioû fiôW prèseÉted is, what were the services which resûltéd as 
above indieated worth? 

I am familiar with the questions raisëd in the casé tried befote 
me. It did not take a long time, aud while the facts weré ffésh 
in my mind I certifled a charge in favor of the Uhited States at- 
torney for his services for the government on the trial of the case 
of $250. In the absence of any spécifie proof of some extraordiuary 
.expenditure to obtajin évidence, I should consider |500 a fair al- 
lowance forthe seryices of counsel upon the trial, an,d for the serv- 
ices of attorney and counsel in preparing the case for trial. The 
allowance of |250 for préparation for trial seems large, but it ap- 
pears that part of the testimony was taken by déposition, which 
is always expensive. The same amount may f airly be allowed for 
the trial of the Butterfleld Case, and for the two small actions flrst 
tried ?350 each should be suiHcient. This would aggi-egate $1,700. 
Eor ail services in prosecuting writs of error and arguing the case 
in the suprême court of the United States $1,500 would seem to be 
a fair rémunération. This brings the aggregate up to $3,200. For 
ail other services of counsel, including the préparation of additional 
cases for trial, $1,000 would seem to be a libéral award. This 
makes the aggregate $4,200, and when it is considered that this 
sum is separate from and additional to the allowance for.attor- 
neys' services of the kind passed upon by the référée, and by him 
found to be worth $50 per suit, it is thought that the conclusion 
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reached by this court is not so far away from the estimâtes testi- 
fled to by the expert witnesses as might at flrst be supposed. More- 
OYer, it must be borne in mind that ail of thèse witnesses testify 
from the point of view of the practitioner in customs cases, who 
almost invariably linds it necessary to add a percentage to bis 
normal charge in order to cover contingencies, since most of that 
business is placed in the hands of attorneys with the understand- 
ing that they are to receive nothing, and themselves bear the cur- 
rent expenses, unless they succeed eventuallv in recovering from 
the government. This estimate of $4,200, however, is made with 
no such contingency in view, since whatever proportion of it may 
be properly chargeable to the plaintifïs in thèse suits is going to be 
paid by them, and thus no contingency of loss exists. 

This |4,20O, having been paid for services by which ail interested 
benefited equally, should be distribu ted proportionately against the 
several cases. Thus, if the amount sued for in one of the cases enti- 
tled above be $6,000, and the total amount suéd for in ail of the 
cases of the group amounted to |120,000, one-twentieth of the $4,- 
200 should be charged against this suit, 

It appears, however, that there was a recovery in the Butter- 
field Casé which was afflrmed by the suprême court, and it must be 
assumed that the amount of such judgment was i)aid by the gov- 
ernment. Under the original agreement with the several plaintiffs, 
50 per cent, of this must hâve been received and retained by the 
attorney. That sum should therefore be deducted from the $4,200, 
and the balance only distributed as a charge proportionately 
against the différent actions. Inasmuch as ail the figures required 
to reach the resuit are matters of record, it would seem as if a 
conclusion might be reached without any further référence to the 
master. 



TJNITBD STATES v. SEtJFERT BROS. CO. 

(Circuit Court, D. Oregoa April 29, 1898.) 

Nos. 2,308 and 2,318. 

CONDEMKATIOTI PkOCEBDINGS— InsTRUCTIOKS— DaMAGKS. 

In a proceeding by the government to condemn lands for a boat raîlway 
along the Dalles of the Columbia river, défendant requested an instruction 
that whan the government takes land it takes the fee simple, and the prem- 
Ises would never revert to défendant even if the work should be abandoned. 
Eéld, that this instruction was irrelevant, (1) because the eharacter of the 
use did npt admit of an inference that it might be abandoned, and the jury 
must be presumed to base its award on the demands of the complaint, which 
were for the fee; and (2) because, even on the theory of a possible aban- 
donment, the fact that the fee would remain in the United States would 
not damage the défendant, since the land itself was of merely nominal value, 
and the damages sought were for interférence with fishing rights. 
Samb— Provincb of Jubt— Estimâtes of Witnesses. 

Where the estimâtes of witnesses as to the value of property taken differ 
very widely, and the jury themselves view the premises, it is proper to 
refuse an Instruction that they cannot disregard the testimony of the wit- 
nesses, and base their verdict on mère conjectures of their own, unsupported 
by- the évidence, as such instructions are liable to mlslead the jury into 
supposing that they must pot rely on their own opinions. 



36 87 FEDERAL REPORTER. 

8. Same— CoiroiTiONS of Condbmnation— Instructions. 

It is not proper to submlt to the jury instructions to détermine whether 
the govemment can comply wlth a eondltlon on whieh its proposed condem- 
nation of land is sought, and autborize tliem to award damages in advanee 
as for a failure. 

4. SAMB— EXTENT OF ReCOVERT. 

Ttie owner of land sought to be condemned cannot recover for the value 
of the land belonging to a railroad company's rlght of way across a por- 
tion of it 
6. Samb— Inadéquate Damages— Passion and Pkbjddice of Jury. 

Of seven witnesses no two agreed as to the amount of damages to the land 
affected, their estimâtes ranging from $5,000 to $175,000. The Jury viewed 
the promises under an order of the court, and awarded $9,000. Held, that 
the damages were sufflcient, and the jury was not influenced by passion or 
préjudice. 

John H. Hall, U. S. Atty., and Julius C. Moreland, for the United 
States. 
A. S. Bennett and Lionel E. Webster, for défendant. 

BELLINGEE, District Judge. This is a motion by the défend- 
ants for a new trial in a proceeding to condemn a right of way for 
a boat railway between Celilo and Dalles City on the Columbia 
river. The jury assessed défendants' damages at |9,000. The 
motion is based upon alleged errors of the court in failing to give 
instructions, requested by défendants, as follows: 

"(10) Where the government of the United States talies the land, as in thls 
case, it takes the fee simple or entire and perpétuai tltle of the land; and the 
promises would never revert to the défendant, even if the work should be aban- 
doned." 

"(12) In relation to the building and improvements of a permanent and flxed 
character situated upon premlses sought to be taken, I charge you that they 
are a part of the land, and go wlth the land, and the défendant Is entitled to 
hâve the fuU value of the same Included in your assessment of damages." 

"(29) In arrlvlng at your verdict, it is your duty to be governed by ail évi- 
dence in the case, and this applies to the question of the amount of damages. 
You would not hâve a right to disregard the sworn testimony of the witnesses 
as to the amount pf damages, and base your verdict upon some mère conjecture 
of your own, unsupported by the évidence." 

"(2a) If any of the crossings of the défendants which the défendants now 
hâve across land occupied by the proposed right of way are of such a character 
that it will be impossible or impractlcable to replace them with a crossing 
équally good, then you should allow the défendant for the loss or impalrment of 
such crossing, notwlthstanding the réservation in the pleadings In that regard." 

"(32a) Whether the O. R. & N. CO. Owns the rlght of way over part of the 
ground sought to be appropriated or not can make no ditterence, as you must 
allow the défendants in this case full Value for the whole strip taken, whether 
it belongs to the défendants or to the O. R. & N. Co.; and then, if the O. R. & 
N. Co. has any Interest, that will be a matter for settlement between It and 
this défendant. You canuot reduce the damages of this défendant any what- 
ever upon the ground that part of the land may or does belong to said company, 
or that said company has a right of way across It." 

And it is assigned as a further ground of the motion "that the 
jury was influenced by préjudice, and that the damages assessed 
are insufiQcient." 

Instruction numbered 10 is irrelevant, for thèse reasons: (1) 
The case does not admit of an inference that the use for which 
condemnation is sought might be abandoned. It must be pre- 
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sumed that the jury's award was based upon the demands of the 
complaint, which are for the fee; and, moreover, the character of 
the use shows that it is to be perpétuai. (2) Upon the theory of a 
possible abandonmeut of the use by the United States, the fact that 
the fee to land condemned would continue in the latter would in no 
way préjudice the défendants, since the damages claimed by them 
are based wholly upon the interférence to the fishing industry 
occasioned by the use to be made of the condemned property by the 
United States, the land as such having only a nominal value. 

The substance of the above instruction numbered 12 was given 
to the jury. The court instructed the jury that they should con- 
sider the présent value of défendants' premises as a whole, includ- 
ing the uses to which they are or may be applied, including fishing 
rights and privilèges, and the permanent improvements as they 
now are, and then consider what such value will be when the boat 
railway is completed and in opération. 

The instruction requested, and not given, that it is the duty 
of the jury to be governed by the évidence in the case, is a matter 
of such universal knowledge that the jury are presumed to know 
it. The further statement in the instruction requested was calcu- 
lated to lead the jury to conclude that they were obliged, in the 
asaessment of damages, to be governed by the opinions of wit- 
n»isses as to the damages, and were thereby precluded from forming 
opinions of their own from the facts before them. To illustrate: 
Witnesses gave opinions as to the value of the property condemned 
as a railroad right of way, placing such value as high as |100,000. 
The jury were not bound, in estimating défendants' damages, to 
include the amount at which thèse witnesses placed the value of the 
land for railroad purposes. Thèse estimâtes were mère opinions, 
based upon facts to which the witnesses testifled, and from which 
the jury might form opinions of their own. And so of the other 
éléments of damages, such as the damages resulting from the in- 
convenience occasioned the défendants in handling fish by the pro- 
posed improvement. The jurors were not required to adopt any 
estimate of witnesses as to thèse matters. but were at liberty, upon 
a considération of the facts before them, to make their own esti- 
mâtes. The instruction requested in effect directed the jury to 
flnd in accordance with this opinion évidence; at least it was lia- 
ble to be so understood; and from the ténor of the instruction 
and the contention made before the jury in the argument this 
was the purpose of the instruction. The court was asked to in- 
struct the jury that they had no right to disregard the sworn 
testimony of the witnesses as to the amount of damages, and base 
their verdict upon mère conjecture of their own, unsupported by the 
évidence. The understanding and purpose of this instruction was 
to require the jury to base their findings upon the statement of wit- 
nesses as to the amount of damages, and to advise them that they 
must not form opinions of their own unless supported by such 
opinion évidence. The charactei- of this testimony as mère opinion, 
and its value as affording a proper basis for determining the com- 
pensation to which défendants were entitled, is shown by the wide 
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divergence of this testimony, Of tke seven witnesses who gave 
tlieir opinions on this subject, no two were agreed. The flrst 
witness was of the opinion that the entire property was worth 
1150,000, and that the damages caused by the proposed taking were 
one-half this sum, — $75,000. The second witness was of the opin- 
ion that the damages should be placed at |100,000. The opinion 
of the third witness was that the entire property was worth |200,- 
000, and that the damages were one-third of this sum, — 166,666. 
ïhe fourth witness was of the opinion that the rights condemned 
were worth, for railroad purposes alone, from |25,000 to |50,000; 
that, aside from this, the value of the property affected was $200,- 
000, and the damages, not inCluding value of the land taken for 
railroad right of way uses, were from 10 to 25 per cent, of this 
value; making the total damages, according to the opinion of this 
witness, from $45,000 to $100,000. The flfth witness,— Seufert,— 
the principal owner, testified, in efCect, that the land taken was 
worth, in his opinion, from $60,000 to $75,000 for a railroad right 
of way alone, and that the damages accruing to him otherwise 
would reach $100,000; making a total of from $160,000 to $175,000. 
One of the two witnesses testifying for the United States estimated 
the damages at from $12,000 to $15,000, and the other testifled that, 
if there was no inconvenience caused by the work of construction, 
défendants' damages would be from $5,000 to $10,000, but that 
with such inconvenience it would reach from $10,000 to $15,000. 
Thèse widely varying conjectures of the difEerent witnesses and 
of the same witnesses cannot afford a basis for estimating the com- 
pensation to be paid défendants. The jurors were quite as com- 
pétent to form opinions as the witnesses in the case. Further- 
more, the statu te pro vides that the jury "are not bound to flnd in 
conf ormity with the déclarations of any number of witnesses, which 
do not produce conviction in their minds, against a less number, 
or against a presumption or other.«vidence satisfying their minds." 
Comp. Laws, § 845. And so the jury, upon the facts before them, 
might properly disregard not only the conclusions of witnesses, but 
their testimony as to facts, if not satisfied of their correctness, and 
from other évidence before them form their own conclusions. 
There was a view by the jury of the premises in question, under an 
order of court, made in pursuance of a statute of the state. In 
this class of cases the view of the jury is évidence to be taken 
into considération with the other évidence in the case. "The re- 
suit of a jury's personal view of the land is évidence proper to be 
acted upon by them; and if they believe, from the whole évidence, 
that they hâve from such view arrived at a more accurate judgment 
as to the value of the premises sought to be taken, and of the dam- 
ages, than that shown by the évidence in open court, they may, 
upon the évidence, rightfully fix the value of the land taken and the 
damages at the amount so approved by their judgment formed from 
the Personal examination, even though it differs from the amount 
testifled to and the weight of testimony given by witnesses in open 
court." Kiernan v. Kailway Co., 123 111. 188, 14 N. E. 18; Kail- 
road Co. v. Sawyer, 71 III. 361. And where there is a wide conflict 
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of testimony they will be justified in acting on their own judgment 
entirely. Railroad Co. v. Reed, 35 Cal. 621; In re Antoinette Street, 
8 Phila. 461; 7 Enc. PI. & Prac. 583, note. 

Instruction numbered 2a, requested by the défendants, proposed to 
leave it to the jury whether the United States could comply with 
the condition upon which its proposed condemnation was sought, and, 
in effect, authorized them to award damages in advance as for a failure 
in that respect. The rights which the government secures by this 
proceeding are subject to the limitations and conditions contained 
in its complaint. If any of thèse conditions are impossible of per- 
formance, it must be assumed that the United States will not in- 
sist upon the right of way without further compensation. The good 
taith of the government must be presumed. Its obligations admit 
of no higher or other security. And, besides this, the practicability 
of whatis proposed is shown by the testimony of the only witnesses 
whose expérience and engineering knowledge qualify them to testify 
in the promises. There is nothing legitimately tending to contradict 
the testimony which shows that it is practicable to replace existing 
crossings with others "equally good." The jury were specially in- 
structed to consider any inconvenience to resuit from the opération 
of the proposed crossings and from the increased length of tramway, 
made necessary by the proposed boat railway; and the gênerai in- 
struction, already referred to, which required the Jury to consider 
the' différence between the présent value of défendants' property, 
rights, privilèges, and improvements, including ail their présent and 
prospective uses, and their value as affected by the proposed im- 
provement, includes every élément of damage, whether it arises out 
of possible inconvemences from différences in the character of the 
crossings from those now in use or otherwise. 

The instruction requested by défendants numbered 32a was prop- 
erly réfused. The railroad right of way of the Oregon Railway & 
Navigation Company is not subject to the condemnation attempted 
in this action, and there can be no recovery of compensation or 
damages on account thereof. The so-called possession of défendants 
is, therefore, not material, altbough, notwithstanding the admission 
of the pleadings, the facts shown by the évidence are that the rail- 
way Company is in possession of its right of way and is operating 
its road thereon, and the alleged possession of défendants consists 
in their occupancy of a part of the land within the right of way by 
sufîerance of the company. But, aside from thèse matters, the ad- 
mitted fact being that the land sought to be condemned for a boat 
railway bas no value, any recovery, if allowed, of its "full value," 
could only be for a nominal or trifling amount, of which the law will 
not take notice. The défendants claim nothing for any of their 
land to be condemned, except as the proposed use will afifect their 
adjacent fishery. The compensation and damages claimed by de- 
fendants as to ail the land taken are based wholly upon the injury 
that the proposed use will cause to their adjacent fishery, and upon 
the value of the land condemned as a railroad right of way. The 
instructions given were broad enongh to warrant compensation for 
ail injuries to défendants' flshing rights and interests by the proposed 
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boat raliway, without référence to th.e fact that ît mîght occapy 
soine portions of the railroad right of way, and it does not admit 
of argument that défendants cannot recover for the value as a right 
of way of land belonging to the railroad company, and in its actuaJ 
use for that purpose. 

The last ground of this motion is that the jury was iniluenced 
by passion and préjudice, and that the damages are insuiBcient I 
am of opinion that the verdict is sufBcient to fuUy compensate de- 
fendants for the land taken and for ail the injuries conséquent upon 
the construction and opération of the proposed improvement. The 
damages claimed are spéculative. The wide conflict in the testimony 
of défendants' witnesses shows upon what an unsubstantial and 
conjectural basis they rest. Thèse estimâtes range from f45,000 
to |175,00O. The testimony of one witness fixed such damages at 
anywhere from $45,000 to $100,000, while the testimony of witnesses 
for the "United States placed such damages as low as $5,000, not 
Including possible inconveniences to défendants from the proposed 
improvement, leaving the matter of such inconvenience a matter of 
doubt. I am of the opinion, from ail the testimony in the case, that 
the proposed improvement will not interfère with or injure the flsh- 
ing interests and business of défendants, and that the damages 
awarded more than compensate for the increased expense and in- 
convenience likely to resuit from the opération of tramways and new 
roadways in connection with the conduct of défendants' business, 
and from injuries to improvements, and that there is no prospective 
use for addltional rights of way at this point; and the claim for 
compensation on that account is without foundation. In reaching 
thèse conclusions I do not take into account the fact that défend- 
ants, in May, 1895, offered this right of way to the United States for 
|5,000, and offered to remove such of their buildings as might be re- 
quired at their own expense. This offer was accompanied by the 
statement that défendants did not consider such sum "any compensa- 
tion for the damages" that the proposed road.would cause them, and 
that the offer was only "to get the matter settled." Making due 
allowance for défendants' wish to get the matter settled, it is unrea- 
sonable to suppose that they believed their damages were $150,- 
000, or were greatly above the sum they were willing to take. Nor 
hâve I taken into account the fact that last year, and after défend- 
ants' answer claiming damages in the sum of $150,000 was flled, ail 
of défendants' real property and improvements were assessed at 
$14,578, and their fish wheels were assessed at the further sum of 
$8,000, and that the real estate was, in the opinion of the assessor, 
assessed at three-fourths of its actual value. While this assessment 
appears to hâve been made by the assessor, and was upon the basis 
of values adopted for other similar property, yet the figures of the 
assessment were examined by Mr. Seufert, président of the défend- 
ant company, and he must, therefore, assume responsibility for them 
as a just estimate of value. One of two conclusions from this as- . 
sessment, bearing upon the crédit to be given to the testimony of de- 
fendants' witnesses, seems unavoidable, — either that there is a lax 
Btate of public morals in the community where real property and im- 
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provements, worth, according to the testimony of the owners and of 
ail the witnesses, in the vicinity of from |150,ÔO0 to $300,000, is taxed 
at |22,000, or that the testimony of thèse witnesses as to yalue is 
tmreliable and worthless; nor does it mend matters to say that al! 
otber property in the vicinity of the same character is assessed at 
the same rate. The motion for a new trial is overruled. 



PENDBRY et al. v. CARLETON. 

SAYER et al. v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. May 2, 1898.) 

N0S.-9S2 and 983. 

1. Appeal — Ambndment op Pi.eadinqs — Objection not Raised Bet.ow. 

Défendants, wlio liave answered an amended bill, and given évidence and 
submitted tlie cause ttiereunder, witiiout objection, cannot, on appeai, raise 
the point that It states a différent cause of action from the original bill. 

3. Chancery Practicb— Amended Btll— New Cause op Action. 

Amendments to a bill, consisting mereiy cf the omission of ail allégations 
against one défendant, and changes in the prayer for spécifie relief made 
necessary by such omission, do not make the bill state a new and Independ- 
ent cause of action. 
8. Same — Lâches. 

Where a bill of complaint, flied in due season, was, upon hearing, dis- 
missed as to one défendant, and leave granted to a mend as to the others, 
and an amended Mil, subsequently flled, ccntained practically the same 
allégations as to such other defendaiits, the défense of lâches cannot pre- 
vail, even if an original bill flled at the time of the amended bill would bave 
been open to that objection; it not appearing that the complainant was 
solely responsible for the slow progress of the proceedings under the original 
bill. 

4. Corporation— Equitable Titi>e to Stock— Accounting. 

A mining Company contracted with complainant for the purchase of his 
interest in certain mining property, in considération of a certain proportion 
of Its capital stock, which stock, however, was never issued to him. Later, 
the board of directors, in good faith, ordered a sale of ail the eompany's stock 
to pay expenses of developicent, and purchased It themselves, but without 
taking undue advantage of any other interested parties. Finally, the prop- 
erty, proving cf little or no value for mining purposes, was sold,— the sale 
being an advantageous one,— and the proceeds divided among themselves 
by the directors, who believed tliemselves to be the only shareholders. On 
suit against the directors for an accounting, held, that complainant was the 
équitable owner of the agreed amount of stock, and was entitled to such 
proportion of the net proceeds of the sale as his stock bore to the total capi- 
tal of the Company, and no more, with Interest from the date of filing the 
amended bill asking such accounting. 
6. Same— Sale op Property. 

Where ail the property of a corporation is sold, and a regular conveyance 
thereof executed, the fact that the purchaser, as a precautionary measure, 
requires an assignment to him of ail the stock of the corporation, does not 
make the transaction a mère sale of the stock, rather than of the property; 
and the proceeds belong to the corporation, and not to the Individuals trans- 
ferring the stock. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

On July 19, 1883, .lohn K. Carleton, the appellee, exhibited his bill of com- 
plaint against John L. Pendery, Luther M. Goddard, Charles I. Thomson, and 
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t)aniel Sayér, the âppeùànts, and against James Armstrong, George tV. Melville, 
L. R. Tucker, William S. Ward, and the Portland Mining Company, In the circuit 
court o£ the United States for the district q£ Colorado. ïhe case stated by the bill 
was as follows: Prior to the 3d day of January, 1881, the complainant was the 
owner of an undivided 11/32 of a mihing claltti known as the "Portland Lode," 
situated in the county of Lake, staté of Colorado. George S. Coryell and Edmimd 
H. Watson each owned an undivided 14 Interest in said claim, James E. Fuller 
*/s2 thereof, and the défendant John L. Pendery an undivided 1/32. In the 
month of January, 1881, John L. Pendery, Luther M. Goddard, George W. 
Melville, Charles I. Thomson, and Daniel Sayer formed a corporation known 
as the Portland Mining Company, under the lavfs of the state of Coloiudo, for 
the purpose of acquiring title to the àforesald mining claim; the capital stock 
of said corporation being $1,000,000, divided Into 10,000 shares, of the par value 
of $100 each. The parties last above named, to wit, Pendery, Goddard, Melville, 
Thomson and Sayer, together with James Armstrong and L. E. Tucker, became 
the board of directors of said corporation for. the flrst year. At a meeting held by 
said board on March 29, 1881, Pendery was elected président, Goddard, vice prési- 
dent, Armstrong, seci-etary, and Thomson, treasurer, of said company. At said 
meeting a resolution was passed by the board to the elfect that the owners of the 
Portland Iode, should receive b/o of % of the capital stock of said company, 
as a considération for the conveyance of their respective Interests in said property 
to the corporation, each owner to receive such a share of the stock as would 
be In proportion to his interest in said Portland Iode,— and that o/j of the re- 
maining % of the capital stock be reserved as a fund for the purpose of working 
and developing the property. On May 6, 1881, Carleton, the complainant below, 
who was the owner of an undivided 11/32 of the mining claim aforesaid, was 
induced to convey his interest in the property to the mining company aforesaid, 
whieh had just been formed, by its promise and agreement that it would issue 
and deliver to him n/sj of e/e of % of its capital stock, to wit, 1,430 shares, of 
the par value of $100 each. When such conveyance was made, the complainant 
was at Portland, Me., and the deed conveying bis interest was there executed, 
and transmitted to the Portland Mining Company at its office in Leadville, Colo. 
On receipt of the conveyance by the mining company, it was duly recorded. 
The mining company failed to deliver to the complainant any of its stock pursuant 
to the aforesaid agreement. On May 12, 1882, the mining company conveyed 
the property In question to the défendant William S. Ward. The bill charged 
that no considération was paid by WlUiam S. Ward to the Portland Mining Com- 
pany for the conveyance last aforesaid, and that said conveyance was made in 
pursuance of a conspiracy between Pendery, Goddard, Thomson, Armstrong, 
Sayer, Tucker, Melville, aiid, Ward to deprive the complainant, Carleton, of his 
Interest in the Portland Iode, and of his share bf the capital stock of said min- 
ing company. It also averred that, when Ward acquired title to the aforesaid 
property, he was well aware that the complainant had been the owner of an 
undivided 11/32 of the property béfore its conveyance to the mining company, and 
was well aware of the agreement by virtue of which the complainant had been 
induced to convey his interest td said mining company, and that the considération 
promlsed him for so doing, to wit, n/ga of ^/e of % of the capital stock of the 
company, had not been pald or delivered. In view of the premlses the bill prayed 
that thé aforesaid conveyancçi from the Portland Mining Company to said Ward 
might be set aside, and the title to the Iode restored to the Portland Mining 
Company; that the défendants Pendery, Goddard, Thomson, Armstrong, Sayer, 
Tucker, Melville, and Ward, as directors of said mining corhpany, might be 
requlred to issue and deliver to the complainant such portion of the capital stock 
of said company as he was entitled to under the aforesaid agreement; and that, 
if such relief was not deemed adéquate, the Portland Mining Company might 
be requlred to convey to the complainant his interest in said Iode, so as to vest 
him with the title to 11/32 thereof, as fully and completely as if no conveyance 
had theretofore been made by him to said mining company. 

Answers were filed to the aforesaid bill, testimony was talcen, and at a hearing 
had on June 21, 1890, it was adjudged by the circuit court that the bill of 
complaint be dismissed as against the défendant William S. Ward. but that 
the complainant below hâve leave to amend his bill as against the other défend- 
ants at any time within 30 days thereafter, and that the défendants other than 
said William S. Ward be required to answer tlie averments of such amended 
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bill witbin 30 days after the service of a copy thereof. Pursuant to such order, 
an amended tiill was flled on .Tuly 19, 1890. The amended bill differed from the 
original bill in the folio wing respects; that is to say: It chargea tbat the Portland 
Iode had been sold by the mining company ta the défendant William S. Ward 
about May 13, 1882, for the sum of $30,000. It omitted the allégations made 
in the original bill which tended to show that Ward had acted fraudulently, and 
conceded, in effect, that sald Ward was a purchaser of the property for value, 
and in good faith. It chargea that the other défendants, to wit, Pendery, Goddard, 
Thomson, Armstrong, Sayer, Tuclter, and Melville, had managed to dispose of 
the greater portion of the capital stock of the Portland Mining Company, and 
had wrongfully appropriated to their own use the moneys which were received 
from* the sale thereof, and that by their mismanagement of the corporate afCairs 
they had utterly destroyed the value of the mining company's stock. It also 
charged that the défendants last aforesaid had failed to aceount to the complain- 
ant for his share of the capital stock of the Portland Mining Company, and had 
not paid to him his portion of the same which was received from the sale of the 
property to the défendant Ward, and that they had appropriated to their own use 
moneys to which the complalnant was entitled by reason of the agreement of 
the mining company to issue to him ii/s2 of b/^ of % of its capital stock. 
The prayer of the amended bill was, in substance, as fcllows: That the défendants 
be required to show what sum they had received for and on behalf of the Port- 
land Mining Company, from ail sources; in what manner they had expended 
the same; and that after such accounting they be adjudged and required to 
pay to the eomplainant his proportion of the moneys to which he was entitled 
as the owner of an Interest in said property, and as the équitable owner of the 
capital stock of the company, to the extent heretofore stated; and that the eom- 
plainant hâve such other and further relief as to equity and good conscience 
might seem proper. 

The défendants Charles I. Thomson and Daniel Sayer, who are appellants hère, 
joined in an answer to the amended bill of complaint, which answer, after ad- 
mitting the organization of the Portland Mining C-ompany, and several other 
allégations contained in the amended bill, stated, In substance, the foUowlng 
facts: That said défendants were partners engaged in the practice of law 
under the firm name of Thomson & Sayer, and prior to January, 1881, had 
rendered certain légal services for and on behalf of the original owners of the 
Portland Iode, on aceount of which services they had become entitled to an un- 
divided % interest in said Iode; that npon the organization of the Portland 
Mini-ng Company their right to the aforesaid interest in the Iode was duly rec- 
ognized by the mining company, whose directors passed a resolution (being a 
part of the same resolution which is referred to in the bill of complaint) by which 
it was provided that % of % of the company's stock should be issued to the 
défendants, and also % of the treasury stock which might remain unsold after 
the development of the mine; that it was also understood and agreed by the 
directors of the mining company that each person whc was an owner of an 
interest in the mine at the time it was conveyed to the mining company should 
hâve the right to purchase an amount of the treasury stock wliich was reserved 
for development purposes, proportionate to his interest; that the défendants 
subsequently purchased the % interest of George E. Coryell in said Iode, which 
is referred to in the bill of complaint, and tliat by virtue of such purchase they 
succeeded to ail of his rights In and to the stock of the mining company. Défend- 
ants further averred tbat the resolution passed by the directors of tlie mining 
company, which is referred to by the eomplainant in the bill of complaint, and 
on which he mainly founds his right to relief, was superseded on the very day 
it was passed by another resolution of the board of directors of the mining com- 
pany, which provided, in substance, that none of the stock of the mining com- 
pany should be issued until warranted by the development of the Iode, and 
until its product was sufïiclent to pay worklng éxpenses; that 5,000 shares of 
Its stock should be set aside for development purposes, and ofCered at the minimum 
price of 50 cents per share to the persons interested in the company, in proportion 
to their respective interests; that, if such persons failed to purchase such stock, 
the same should be thereupon oiïered to outside parties at the same price; that. 
If the amount of stock reserved for development putposes should prove Insufflcient 
for that purpose, then other portions of the stock should be set aside and sold in 
the same manner; and that the residue of the stock after the development ol 
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the property should be dlvlded among the persons Interested In the mlnlng Com- 
pany In proportion to thelr respective Interests. The défendants also averred that 
in point of faet no stock was ever Issued to them as provided In either of the 
aforesaid resolutions; that no stock was issued under either of said resolutions 
to any persons interested in the mining compauy; that the stock of the coinpany 
was In fact sold from time to time, to realize money for deveiopment purposes, 
at priées whlch were fixed by the directors; that every share of stock which the 
said défendants ever recelved was bought and paid for by them in money, at 
priées fixed by the directors; and that the entire amount of stock so purchased 
and recelved by them did not exceed, in the aggregate, 2,300 shares, and was less 
than the amount which they were entitled to receive and purchase under and by 
virtue of the plan of distribution proposed by the aforesaid resolutions. 'Said 
défendants also alleged that, at the time the Portland Mining Company was 
organlzed, it was the understanding among ail the incorporators that the défendant 
John L. Pendery had a contraet with the complainant, John K. Carleton, under 
and by virtue of which he was entitled to represent said Carleton both in the 
organization of said Portland Mining Company, and in the management of its 
business after It was organized; that said défendants had no information until 
the commencement of this suit that said Carleton asserted any claim to, or had 
any interest In, the stock of the mining company; and that the défendants 
were enUrely Ignorant of any arrangement or agreement between said Carleton 
and the mining company, under and by virtue of which he had conveyed bis in- 
terest In the Portland Iode to the mining company, in considération for its 
undertaking to issue to him the ii/b2 of o/b of % of its capital stock. With 
référence to the stock which said défendants had acqutred from the Portland 
Mlnlng Company, they alleged, in substance, that they had sold said stock to 
the défendant William S. Ward for the priée of $2.70 per share. They admitted, 
however, that, when such sale of thelr stock was made to said Ward, they under- 
stood that said Ward deslred the mining company to exécute a deed for the 
Portland Iode, and that, with such knowledge, they, together with the other 
directors of the company, had assented to the exécution of such deed. 

The défendants John h. Pendery and L. M. Goddard, who are appellants hère, 
also flled a Joint answer to the amended blll of complaint. Thelr answer dif- 
fered from that of thek co-defendants Thomson and Sayer chiefly In the foUowing 
respects: Pendery and Goddard admitted that at the first meeting of the 
Portland Mining Company held on March 29, 1881, a resolution was passed 
by the directors of the company to the effect that the then owners of the Portland 
Iode should receive o/o of % of the capital stock of said company as a considéra- 
tion for the conveyance of the property to the company,— each owner to receive 
such a share of said stock as would be in proportion to his interest in the Portland 
Iode,— and that o/e of the remaining half of the capital stock should be reserved 
to realize a fund for the deveiopment of the property. They averred, however, 
that such resolution never became operative, but was superseded by a resolution 
passed on the same day, the terms of which are set forth, in substance, in the 
joint answer of thelr co-defendants Thomson and Sayer, heretofore quoted. They 
denied that the Portland Mining Company obtained a deed from the complainant 
for his interest in the Portland Iode in considération of its promise to issue to 
him ii/s2 of 6/e of Its capital stock, or any other portion thereof whatsoever. 
They averred that the only correspondence had between the mining company 
and the complainant relative to the acquisition of his interest in the Portland 
Iode was conducted on behalf of said company by Its secretary, James Armstrong, 
and that said Armstrong had no authority wha^ever from the company or its 
directors to obtain a deed from the complainant for his interest in the Portland 
Iode in considération for the issuance to him of any part of the company's capital 
stock, and that. If said deed had been obtained in pursuance of any such agree- 
ment or promise made by said Armstrong, his action in that behalf was wlthout 
the knowledge or consent of the board of directors of the mining company. 
They averred that, In selling and dlsposing of the stock of the mining company 
after its organization, the board of. directors of the company had acted alto- 
gether under the provisions of the second resolution above stated; that they had 
sold stock from time to time, In pursuance of that resolution, to pay the indebted- 
ness of the company, and to obtain money wherewith to develop the property; 
that the said défendants Pendery and Goddard, and thelr co-defendants Thomson 
and Sayer, hs d purchased ail of the stock of the company that was ever Issued 
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and sold under the aforesaid resolution, and that they had been compelled te 
purchase the stock from time to tlme because ail other persons Interested 1» 
the mine had refused to purchase it, in order to obtain money wherewith to dis- 
charge the indebtedness of the company that had been ineurred for development 
purposes. They further averred that ail the stock of the mining company which 
they had thus acquired they had subsequently soid to William S. Ward, at the 
rate of $2.70 per share, and that ail the money which they had at any time 
realized from sales of stock had been applied by them, in good faith, in develop- 
ing the mining property, and In paying the indebtedness of the company, and 
for no other purpose whatsoever. 

The Portland Mining Company flled a separate answer to the amended 
bill, but It is unnecessary to state the contents thereof , since the mining company 
has not perfected an appeal. 

Prior to the filing of the aforesaid answers, the défendants Pendery, Goddard, 
Thomson, and Sayer joined in a gênerai demurrer to the amended bill, which 
was OTerruled. Replications to the aforesaid answers to the amended bill having 
been filed, and additional testimony having been taken, Iwth by the complainant 
and the défendants, the cause was submitted to the circuit court on February 
8, 1897, for final décision upon the amended bill, the answers thereto, and the 
proof taken In support thereof. On March 1, 1897, the trial court rendered a 
decree agalnst the défendants for the sum of $8,593.31. A joint appeal from that 
decree was taken by the défendants Pendery, Goddard, and Thomson. The de- 
fendant Sayer was allowed a separate appeal, but both appeals are before us on 
the same record. 

H. Riddell and J. 0. Starkweather, for appellants Pendery, God- 
dard, and Thomson. 

Thomas Mitchell (on behalf of Victor A. Elliott), for appellant 
Sayer. 

Hugh Butler, for appellee. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is urged in the flrst place, as a sufQcient ground for the re- 
versai of the decree of the circuit court, that the amended bill of 
complaint on which the case was tried differs so essentially from 
the original bill that it cannot be regarded as an amendment there- 
of, and ought to hâve been rejected by the trial court. We would 
doubtless be justifled in oveiTuling this contention for the sole rea- 
son that it was not urged in the trial court in any appropriate 
form, or in any form whatever, so far as we can discover. When, 
upon the first hearing of the case, the original bill was dismissed 
as to the then défendant William S. Ward, and the complainant by 
the same order was granted leave to amend his complaint as to 
the other défendants, no objection was made or exception taken 
to such action. Furthermore, when the amended bill was flled no 
exceptions thereto were taken, or motion made to strike it from 
the files, on the ground that the facts averred were essentially 
différent from those alleged in the original bill, and that the amend- 
ed complaint amounted to an abandonment of the original cause 
of action. It is true that four of the défendants joined in a de- 
murrer to the second pleading on the gênerai ground that the com- 
plainant was not entitîed to the relief prayed for therein,.but in 
due season they filed answers to the amended bill which were sub- 
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stantially the same as the, answers wliich tliçy had prèviously in- 
terposed to the original bill. Af terwards they took considérable 
tèstimony in support of tlie allégations of their respective answers, 
Mi eteritually submitted the case for such final decree as the court 
mighjt deem proper to enter, without a suggestion,, so far as the 
record discloses, that an error to their préjudice had been commit- 
ted in allowing the amehded com plaint to be filed- The défend- 
ant^ below were apparently willing to meet the charges contained 
in the amended bill, without référence to the manner in which they 
had been made. Under thèse circumstances, we are of opinion 
that they bave waived whatever right they may at any time hâve 
had to pbject to the amended bill on the ground that it stated a 
cause of action différent from the one àlleged in the original com- 
plaint. iWe are not willing, however, to concède that the objec- 
tion which is urged to the ainended bill, based on the ground above 
stated, was evèr tenable. The material facts entitling the com- 
plainant: to relief as against the défendants other than William 
S. Ward are stated alike, ajjd with the same degree of fullness, 
both in the original and in the amended bill. The facts so àl- 
leged in both bills are, in substance, that the mining company had 
received a conveyance of the complainant's interest in the Iode on 
the strength of its proniise to issue to him ^^/«s of "/« of ^ of its 
capital stock, that the promise had not been fulfllled, and that the 
défendants, acting as directors of the company, and with f ull knowl- 
edge of complainant's rights, h0,d caused the mining Iode in ques- 
tion to be conveyed to the defeùdant Ward, with a View of depriv- 
ing the complainant of his interest therein, and had thereby ren- 
dered the stock to which he was entitled, and which he ought to 
hâve received, valueless. On the flrst hearing uhder the original 
bill, the tèstimony showed to the satisfaction bï the trial court that 
Ward was an innocent purchaser of the Iodé, for value; and by 
reàgon of that fact the trial court ruled that the spécifie relief 
prayed for in the original bill, namely, the cancellation of the deed 
to Ward, could not be granted. The complainant was accordîngly 
required, as a condition précèdent to obtaining any relief, to amend 
his complaint, to the end that feùch relief might be granted against 
the other défendants as the facts warranted. It may be admitted 
that the prayers for relief in the original and amended bills are 
essentially différent, but we do not perceive any substantial change 
iû the state of facts alleged in the respective bills, upon which the 
complainant predicated his right to relief as against the présent 
appellants. It is not improbable, we think, that, under the prayer 
for général relief which was coiltained in the flrst complaint, the 
feame decree could hâve been rendered by the trial court which 
was eventually rendered under the amended bill. We neêd not 
sto^, however, on the présent occasion, to consider this suggestion. 
It is apparent that thç trial cëutt deemed it necessary that the 
oWgînîil bill should be améûided, at least by changing the prayer 
for relief ; and, whether that view was right or wrong, it is now 
unnecessary to détermine. The original bill was amended to ac- 
cord with the viéws bf tHè lôwer court. The amendment consisted 
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in changibg thé prayer for spécifie relief which was contained in 
tlie original bill, and in omitting those allégations which tended 
to show that the défendant Ward was not an innocent purchaser, 
for value, of the Portlaud Iode. Such changes, in our judgment, 
do not sustain the contention that the original cause of action, as 
against the appellants, was therebj abandoned, and that the amend- 
ed bill stated a new and independent cause of action. We think 
that the second pleading may properly be regarded as possessing 
ail the characteristics of an amended bill, and that, if any error 
was committed in requiring the complainant to change the form 
and structure of his original bill, the error so committed was prej- 
udicial to the complainant, rather than to the défendants. 

The views last expressed will serve to dispose of another prop- 
osition, which was argued at some length in behalf of the appel- 
lants, namely, that the complainant's right to relief is barred both 
by limitation and lâches. This latter contention is founded alto- 
gether upon the theory that the amended bill stated a case other 
and différent from the one which was stated in the original com- 
plaint, and that the amended pleading must for that reason be 
treated as an original bill flled on July 19, 1890. If this theory 
were tenable, it might well be that lâches or limitation would be 
a good défense; but as we feel constrained to hold that both the 
original and amended bills allège substantially the same facts, and 
count upon the same transaction, there is no basis for the claim 
that the complainant has lost his rights by a failure to assert them 
at an earlier day. The original bill was flled in due season, to 
wit, on July 19, 1883; and as it stated the same cause of action, 
in substance, on which a recovery was eventually allowed, lapse of 
time cannot be successfully interposed as a défense. The litiga- 
tion, since it was instituted, has progressed slowly, but we per- 
ceive no reason for holding that the complainant is solely account- 
able for the delay. 

When the answers to the complaint were flled, it seems to hâve 
been the intention of a part of the défendants to contend that the 
Portland Mining Company never promised to issue *^/32 of '/• of i 
of its capital stock to the complainant in exchange for a convey- 
ance of his interest in the Portland Iode, and to further insist that 
the représentations to that effect which were made by James Arm- 
strong, the secretary of the company, in his correspondence with 
the complainant, were made without lawful authority, and that 
they were not binding upon the company. It is conceded in the 
briefs, however, that this position is untenable, and that the com- 
pany, by accepting a eonveyance from the complainant of his in- 
terest in the Iode, and by retaining it, thereby became bound by 
the représentations of Armstrong, its secretary, on the faith of 
which the eonveyance was executed. In view of this admission, 
the only further questions of law or fact arising upon the record 
which require notice are: First, whether the damages which were 
awarded by the trial court are excessive ; and, second, whether the 
défendant Sayer is jointly liable with the other défendants for such 
damages. 
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The testimony shows, without any substantial contradiction, that, 
when the complainant conTeyed his interest in the Portland Iode 
to the mining company, he was well aware that the company had 
reserved and intended to dévote one-half of its capital stock, or 
such part thereof as might be found necessary, to realize f unds 
for development purposes. That fact was stated, in effect, in the 
letter of Armstrong, the secretary of the company, on the f aith 
of which the complainant claims to hâve executed a conveyance of 
his interest in the Iode. The testimony further tends to show that 
ail the stock of the company which was at any time issued or sold 
was so disposed of either to obtain funds to develop the mine, or 
to pay debts which had been contracted by the company for that 
purpose. No stock seems to hâve been sold or distributed for other 
purposes. In view of thèse facts, we can perceive no reasons 
which will entitle the plaintifl to complain of the sale of at least 
one-half of the capital stock of the company. It was sold, as he 
was informed it would be; and the proceeds thereof were applied, 
as he understood they would be applied, to the development of the 
property, and he must be held to hâve assented both to the sale 
of at least one-half of the capital stock, and to the use which was 
made of the proceeds. Moreover, we do not understand that the 
complainant at the présent time either dénies the right of the 
directors of the minjng company to sell the Iode to William S. 
Ward, or that he questions the propriety of their action in that 
behalf, provided the property was at the time unproductive, and 
the company was without means to further develop it or make it 
productive. That such conditions did exist at the time of the sale 
is a fact concerning which we can entertain no doubt, on the tes- 
timony contained in the record. The proof shows to our entire sat- 
isfaction that, after considérable development work had been donc 
on the Iode in controversy, it proved to be of little or no value a.s 
a mineral-bearing Iode, that ail persons who were in any wise in- 
terested in the property were beneflted by the sale thereof to the 
défendant Ward, and that the directors acted wisely in negotiat- 
ing the sale. It is to be observed, further, that by his amended 
bill the complainant prays that the défendants be required to show 
what sums of money they hâve received from ail sources for and 
in behalf of the mining company, how they hâve disposed of the 
same, and that after such accounting the défendants be required 
to pay to the complainant that proportion of whatever balance is 
found to be in their hands, to which he is entitled as the équitable 
owner of ^^/32 of '/« of ^, or in other words, 1,430 shares of the 
capital stock. We are compelled to regard this prayer for relief 
as an élection on the part of the complainant to accept in lieu of 
other damages such a part of the corporate assets as the owner- 
ship of 1,430 shares of the capital stock would entitle him to, after 
the corporate debts are paid. The prayer is, in substance, that 
the défendants, as directors, may be charged with ail moneys re- 
ceived for and in behalf of the corporation, including moneys re- 
ceived from the sale of stock; that they be credited with ail out- 
lays for development work, or other legitimate corporate expenses; 
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and that the residue in their hands be divided among the stock- 
holders, treating the complainant as a shareholder, to the extent 
of 1,430 shares. We think that the complainant is justly entitled 
to the spécial relief so prayed for in his amended bill; and in view 
of the fact that the défendants were probably ignorant of the com- 
plainant'» right to 1,430 shares of the capital stock until after the 
sale of the mine, and the division of the proceeds among themselves. 
we are furthermore of opinion that he is not entitled to other or 
greater relief at this time. 

The testimony contained in the record does not disclose that the 
mining company owed any debts at the time of the sale and con- 
veyance of ail of its property to the défendant Ward for the sum 
of 130,000, other than a commission of |3,000 for negotiating the 
sale. This latter sum was deducted from the purchase price of 
the mine at the time of the sale, leaving a net balance of |27,000. 
The money necessary for development work and other necessary 
corporate expenses had been obtained by sales of stock from time 
to time, substantially in accordance with a resolution of the di- 
rectors that was passed on March 29, 1881, under and by virtue of 
which the directors profess to hâve acted in selling stock for devel- 
opment purposes. The évidence does not show that the four de- 
fendants who are now appellants, to wit, Pendery, Goddard, Thom- 
son, and Sayer, ever bought and paid for an amount of stock to 
supply money for development purposes in excess of 5,300 shares. 
If other stock was issued to them, it must hâve represented their 
original interest in the Iode. Some stock (but precisely how much 
is not shown) was issued to persons other than the four directors 
last named, which stock was accepted, as it seems, in payment for 
labor, matériels, and supplies that had been furnished to the com- 
pany; and, in view of that fact, it is fair to infer that a large part, 
and probably ail, of the capital stock of the company had been sold 
when the company conveyed its property to Ward, and ceased to 
be a going concern. The four directors above named, who were 
in oiBce when the sale took place, admit that they divided among 
themselves the entire net proceeds of the sale, amounting to |27,- 
000, and that they did so upon the theory that they either owned, 
controlled, or represented the entire capital stock of the corpo- 
ration, and were entitled to appropriate to their own use whatever 
remained of the corporate assets. They do not profess to hâve 
paid any debts of the company ont of the proceeds of the sale, be- 
cause ail corporate debts had at that time been paid, or otherwise 
liquidated. It appears, therefore, that the corporation has ceased 
to do business; that it has disposed of ail its property, and be- 
come practically dissolved; and that four of the directors who were 
in office when it ceased to do business hâve divided among them- 
selves a sum of money belonging to the corporation which was adé- 
quate to retum to each shareholder |2.70 upon each share of stock by 
him held, if we assume that the entire stock had been issued when 
the dissolution took place. In view of thèse facts, we can enter- 
tain no doubt that the complainant is entitled to a portion of the 
fund which the directors divided among themselves on the assump- 
87 F.-4 
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tiott that thçj were the^'onlj shaiîetiolderBj afld, ^s iie was, thé équi- 
table ownerof 1,430 shares of the capital, stock ,of tlje mining com- 
pany;;we thinkthat he should be allowed ;|2.79 for each of the, 
shares of stcck by him held, or,in the aggregate, |3,861. Interest on 
this sum should also be allowed, at the, rate of ; 6 per cent, per an- 
num, from and after Jiily 19, 1890, when the amended bill of com- 
plaint was flled. Wethink that no interest should be allowed prior 
to that date, because the défendants appear to hâve acted in ig- 
norance of the complainant's right to the 1,430 shares of stock 
in question wheu they sold the mine and divided the proceeds; 
also, because the complainant expressed no willingness to accept 
his pro rata share of the sum realized from the sale of the mine 
prior to flling his amended bill, but before that time demanded oth- 
er and différent relief, accompaiiied with charges of fraud and con- 
spiracy which hâve not been sustained. For thèse reasons, we 
consider it inéquitable to allow interest prior to the date last above 
mentioned. 

Respecting the claim of the appellant Daniel Sayer that he is ex- 
empt from liability because he simply sold his stock to Ward, and 
was not otherwise concerned in the action taken by the other de- 
fendants to transfer the property to Ward, we deem it suiBcient to 
say that an examination of the testimony has led us to conclude 
that Ward bought the Portland Iode, and paid |30,000, rather than 
the stock of the Portland Mining Company. As a precautionary 
measure, he doubtless made it a condition of the purchase that the 
several stockholders should assigu their stock in the company, ei- 
ther to him, or to such persons as he might designate, to give him 
complète control of the corporation; but the fact that he required 
a conveyance of the property from the mining company, and that 
his proposition to the mining company was to buy the Iode, has 
served to convince us that he bought the mine, and not the stock, 
and that the true nature of the transaction was well understood 
by ail the défendants, including Sayer, when it took place. Such 
being the case, it must be held that the several sums of money 
received by the several défendants, including Sayer, were the money 
of the corporation, and not their individual property, which they 
were bound to account for to the corporation, and see that it was 
properly distributed among the shareholders to whom it belonged. 
Inasmuch as the défendants appear to hâve acted in concert, and 
to hâve agreed with one another that a certain sum might be paid 
to each, to be by him retained, and not accounted for to the com- 
pany, they ail participated in a wrongful disposition of the funds 
of the company, and are jointly accountable for the money which 
they coUectively received. 

It results from thèse views that the decree of the circuit court 
— the same being for an excessive amount — must be reversed. The 
case is accordingly remanded to that court, with directions to va- 
cate its former decree, and in lieu thereof to enter a decree against 
the défendants, and in favor of the complainant, for the sum of 
|3,861, with interest to be computed thereon at the rate of 6 per 
cent, per annum from July 19, 1890, until the decree shall be fuUy 
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satisfied, together with ail costs accrued or to accrue in the circuit 
court. The costs incurred in this court will be divided between the 
parties in the following proportions: Those incurred by the sep- 
arate appeal of the défendant Daniel Sayer will be taxed against 
him. The balance of the costs will be taxed against the appellee. 



HtîBBAED et al. v. MANHATTAN TRUST CO. 
(Circuit Court of Appeals, Second Circuit. April 7, 189a) 

No. 73. 

1. Eqditt Pleading— Parties. 

The joinder of a party who has no interest In the suit may be tafeen ad- 
vantage of by gênerai demurrer for want of equlty; but the defect Is cur- 
able by amendment. 

9. 8AME— Pledgb. 

The pledgee of a chose in action, having an équitable Interest therein, 
is I a proper party plaintifC in a bill in equlty wlth référence to such chose 
In action. 

8. Same. 

Where an asslgnment of a chose In action la not absolute, or its estent 
or validity are in dispute, or remaining rights or liabilities of the assigner 
may be affected by the decree in a làili in equity wlth référence to such 
chose in action, the assignor is a necessary party to such suit. His non- 
joinder, however, may be cured by amendment 

4. Same — Case for Relief — Dbmurker. 

Where a subscription certlflcate for raiiway bonds on Its face entitles the 
subscriber merely to bonds of some one of several railways, whenever such 
bonds may be issued, but the subscriber's bill of complaint allèges that a 
supplementary agreement was made by which he was to receive bonds of 
one specified company, and that ail the bonds of that company hâve been 
otherwise disposed of, the bill states a case for relief, and is good on demur- 
rer. 

6. Same — Recbntly Discovered Fr^iud— Nkcessart Averments. 

In a bill for relief from an alleged, but coneealed and receotly discovered, 
fraud, there must be distinct averments as to the time of discovery of the 
fraud, how the linowledge was obtained, why it was not obtained earlier, 
and as to diligence previously used in investigating the transaction. A mère 
allegaition of conœalment and ignorance is not sufflcient. 

8. SaMB— 3TAt.Bl*ffi3S OF CLAIM— DSFENSK HOW RaiSED. 

A défense grounded upon the staleness of the claim asserted may be made 
by demurrer. 

7. Bamb— Demurrer — Amekdment to Bill. 

Where a bill has been dismlssed on demurrer for lâches, because no suf- 
flcient explanation of the delay Is pleaded, the appellate court may, in the 
absence of positive inequity, reverse the decree and direct the allowance 
of an amendment to the bill. 
& Stock Certipicatb— Assignment. 

Although stocli certiflcates provide that they shall not be negotiable with- 
out the consent of the company and transf er on its books, a complète éq- 
uitable title passes by absolute and unconditional assignment 
Il Lachbs— WhAt Constitdtbs. 

The défense of lâches Is not a mère matter of tIme, lilîe limitation, but is 
a question of the inequity of enforcing the claim; and hence the statute of 
limitations does not necessarily bind the court in ail cases. Each case dé- 
pends upon its own circumstances, and no invariable rule as to tlme and 
vigilance caa be laid down. 
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Appeal from the Circuit Court of the United States for tlie Soutb 
ern District of New York. 

Chas. H. Hanson, for appellants. 
Jolin L. Cadwalader, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The complainants are Elbert H. Hub- 
bard, as assignée of the Union Loan & Trust Company, an lowa 
corporation, John Peirce, and E. J. Chase, each of said persons 
and their assignors being citizens of lowa and résidents of Sioux 
City, who are suing in their own behalf and in behalf of ail others 
similarly situated with them who shall come into the suit. The 
only défendant served with process is the Manhattan Trust Com- 
pany, a corporation of New York City. The circuit court for the 
Southern district of New York sustained the defendant's demurrer, 
with leave to the complainants to file an amended bill of complaint 
within 30 days from the date of entry of the order. No amended 
bill having been filed, and 30 days having elapsed, the bill was 
dismissed, with costs. It does not appear from the record in what 
respect the circuit court required amendments to be made. The 
grounds of demurrer were: First, for want of equity; second, that 
the causes of action are stale, and that so much time has elapsed 
that a court of equity ought not to take cognizance thereof or to 
give relief; third, that no case for relief is made by the bill. 
The bill makes the folio wing material averments: 
Sundry persons, among whom were Francis 0. French, the prési- 
dent of the défendant, and Amos T. French, his son, who was its 
treasurer, caused the Wyoming Pacific Improvement Company to 
be incorporated in March, 1888, with a nominal capital of $1,500,000, 
which Company was to be the means for the construction of a con- 
tinuons railway of about 960 miles in length from Covington, Neb., 
opposite Sioux City, to Sait Lake City or Ogden, and called the 
"Pacific Short Line." It was to be built in three sections, by three 
railway companies, called the "Nebraska & Western Eailway," the 
"Wyoming & Eastern Eailway," and the "Sait Lake Valley & East- 
ern Eailway," and the stock of thèse companies was to be issued to 
the improvement company. The only portion of this through line 
which was actually constructed was a part of the Nebraska road, 
from Covington to O'Neill, of about 129 miles, which was completed 
in 1890. In the latter part of 1888, the improvement company is- 
sued a circular for subscriptions in the following form* 

''Pacific Short Line. 

"The Sait Lake Valley & Eastern, the "Wyoming & Easterii, and the Nebraska 
& Western Railway Companies, respectively, hâve contractée! with the Wyo- 
ming Pacific Improvement Company for the construction of their several Unes 
extending frora Covington, Nebraska (opposite Sioux City, lowa), to Sait Lake 
City, TJtah, a distance of about 900 miles. It Is proposed to consolidate thèse 
companies in one corporation, to be styled the 'Pacific Short Line.' The Wyo- 
ming Pacifie Improvement Company will recelve for the road, as constructed, 
stock and bonds as foUows: $20,000 of forty years' flve per cent, bonds, and 
$19,500 of stock for each mile of completed road. The companies above named 
will Issue for each mile of road: $25,000 of forty years' flve per cent, bonds. 
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and $20,000 of stock. The stocks and bonds Issned to and received by the Wyo- 
mlng Pacific Improvement Company will be exchanged at par for stock and 
bonds of the Pacific Short-Line Company, when same are issned. 

"The Wyoming Pacific Improvement Company invites subscriptions on the 
following terms: Each subscriber of $10,000 or any multiple thereof, and on 
payment of the amount to the Manhattan Trust Company, becomes entitled to 
receive: 

$5,000 bonds, at 90 $ 4,500 

Trust receipts for fifty-five shares Wyoming Pacifie Improvement 
Company, at par 5,500 



$10,000 
—"In accordance wlth terms of certiflcate, copy of whlch foUows: 

"No. . Certlficate of Subscrlption. $ . 

"Pacific Short Line. 

"Thls is to certif y that , having subscribed dollars, will be entitled, 

on payment thereof to the Manhattan Trust Company, to reçoive trust certlficate 

for Wyoming Pacific Improvement Company stock for shares (being 55 

per cent, of said subscrlption), and also rallway bonds for $ (being 50 per 

cent, of said subscrlption), which shall be delivered within tvro years from date, 
or as soon thereafter as the same are issued; subject to option to purchase said 
bonds at 95 and accrued Interest within two years. This certlficate is negotia- 
ble only by transfer on the books of the company, and with the assent of this 
Company first obtalned thereto. 

"Wyoming Pacific Improvement Company, 

"By , Secretary. 

"New York, , 18—. 

"Counterslgned and registered by Manhattan Trust Company, 

"By , Président" 

The installments were to be paid to the défendant. Annexed to 
each certiflcate were blank receipts, to be filled eut npon the pay- 
ment of installments. The résidents of Sioux City signed subscrip- 
tions of this form to the amount of about P37,500, of which amount 
A. S. Garretson and John Peirce each subscribed |50,000, John 
Hornick and James E. Booge each subscribed $25,000, Chase & 
Taylor subscribed |10,000, and Kearney & Howard subscribed |500. 
On April 18, 1889, before installments were paid on thèse subscrip- 
tions, the terms were modiiied so that the money from Sioux City 
should be deposited in a Sioux City bank, and one-half of the ex- 
penditures on the Nebraska road should be paid from that money, 
and one-half should be paid from the funds in the Manhattan Trust 
Company from Eastern subscriptions. Thereafter the subscribers 
hereinbefore mentioned paid their subscriptions in fuU, except 
Chase & Taylor, who settled with the improvement company by 
paying a part of their amount. After thèse payments, Garretson, 
Hornick, Booge, and Peirce had in their possession their subscrlp- 
tion certiflcates, ail dated April 27, 1889, and installment receipts 
in full, with the dates of payment of each installment, in the fol- 
lowing form, mutatis mutandis: 

"This Is to certify that A. S. Garretson, of Sioux City, lowa, having subscribed 
fifty thousand dollars, -will be entitled, on payment thereof to the First National 
Banlî of Sioux City, lowa, to receive trust certiflcates for Wyoming Pacific Im- 
provement Company stock for two hundred and seventy-five shares (being 55 
per cent, of said subscrlption), and also railway bonds for $25,000 (being 50 
per cent, of such subscrlption), to be delivered within two years from date, or as 
soon thereafter as the same are issued. Subject to option to purchase said bonds 
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at 9é and aCcrùed Intërest wlthln two yeàrs. TUs eertiflcate Is negotiable only 
by transfer on the bobks of the company, and with the assent of this company 
flrst obtained thereto. Wyoniing Pacifie Improvement Company, 

"By B. B. Gedney, Pt. 
"New York, April 27, 1889. 
"Countersigned and registered by 

"Flrst National Bank of Sloux City, lowa, 
"By Thos. J. Stone, Président." 
"The InstaUments on account of the subscrlpHon represented by this eertiflcate 
hâve been paid as follows: 



Fer 

Cent. 


Date. 


Amount 
Paid. 


25 


May 7, 1889 


$12,500 


15 


June 24, 1889 


7,500 


10 


Au g. 10, 1889 


5,000 


10 


Oct. 23, 1889 


5,000 


10 


Oot. 23, 1889 


5,000 


10 


Dec. 18, 1889 


5,000 


10 


Dec. 13, 1889 


5,000 


10 


Dec 13, 1889 


5,000 



Plrst National 

Btone, Cash. 
First National 

Stone, Cash. 
Fii'st National 

Stone, Cash. 
First National 

Stone, Cash. 
First National 

Stone, Cash. 

First National 

' Stone, Cash. 

First National 

Stone, Cash. 
First National 

Stone, Cash. 



Bank of 
Bank of 
Bank of 
Bank of 
Bank of 
Bank of 
Bank of 
Bank of 



Sioux City, 
Sioux City, 
Sioux City, 
Sioux City, 
Sloux City, 
Sioux City, 
Sioux City, 
Sioux City, 



byE. H. 
by E. H. 
by E. H. 
byE. H. 
byE. H. 
by E. H. 
by E. H. 
by E. H, 



"At the option of the subscriber, payment may be made In fulL In case of 
default, at option of the Wyoming Pacific Improvement Company, ail further 
rights of the subscriber shall cease to the estent of such default; and, for ail 
cash actually paid, there shall be requited to the subscriber, in lieu of any other 
Interest, the amount paid In bonds at par. Intërest adjusted at 6 per cent, f rom 
Ist Oetober, 1888." 

Hornick's last installment was paid in Pebruaxy, 1890; Booge's 
Jast installmept was paid in January, 1890; and Peirce's last in- 
stallment was paid in November, 1890. It will be observed that 
the certiflcates which bave been tbus described, and which were 
given, entitle the owners to receive "railway bonds," without speci- 
fying the class of bonds, and are in accordance with the original 
circular. 

The bill averred that: 

"When your orators or theJr asslgnors contributed to the construction fund 
as aforesald, It was understood and agreed by and between them and the Im- 
provement company and the Manhattan Trust Company, to the knowledge of 
Francis O. French and Amos T. Preiich, that the bonds of the Nebraska and 
Western Kallway Company, when Issued, on account of said section of rall- 
tvay from Covington to O'Nelll, and the stock of the Improvement company, 
when issued, should, to the amounts specified in the subseription receipts and 
trust certiflcates, hereinbefore mentioned, be set apart and reserved in trust for 
dellvery to your orators or their asslgnors at the times specified in said receipts 
and certiflcates respect! vely; and said Manhattan Trust Company received and 
held ail the stock of the said Improvement company and ail the bonds of the 
Nebraska Bailway Company vrttb f ull knowledge of the trust, interest, and flrst 
and prior lien thereon In favor of the holders of said certiflcates for said stock 
and bonds, including complainants; and with the understanding and agreement 
on the part of said Manhattan Trust Company, Improvement company, Nebraska 
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Raiiway Company, ànd contributors to sald construction fund, that said Man- 
hattan Trust Company wpUld receire and hold said bonds and stock in trust 
to be by it flnally deliyered to the holders of said certiftcates or recëipts, in- 
cluding tliose now beld by tliese complainaiits, under and in discharge and satiè- 
f action of said recëipts and certificates and the requirements thereof, and the 
oral and written agreements relative thereto herein alleged." 

To John Peirce was issued, by the improvement company, a cer- 
tiflcate that he was eutitled to receive on May 1, 1891, or as soon 
thereafter as the same may be issued, $18,500 flrst mortgage 5 per 
cent, gold bonds, of $1,000 each, of the Nebraska & Western Eail- 
way Company, due 1929, according to the terms of subscription to 
said improvement company, with provisions similar to those in the 
Garretson certificate in regard to purchase and negotiability. He 
received a similar certificate for $3,000 flrst mortgage bonds of the 
Nebraslia & Western Eailway. Tliese two certificates were coun- 
tersigned and registered by the défendant on June 28, 1890. Chase 
& Taylor received from the improvement company a similar certifi- 
cate for $2,500, of the same bonds, countersigned and registered on 
September 26, 1890. Peirce also received from the défendant its 
certificate, registered with the improvement company, June 9, 1890, 
that he is entitled to receive on October 1, 1893, 203^ shares of the 
improvement company stock, which are deposited with and stand 
in the name of the défendant trustée under an agreement of October 
12, 1888. He received from the défendant its similar certificate 
that he was entitled to receive 33 shares of the improvement com- 
pany stock. Kearney & Howard received a similar certificate regis- 
tered with the improvement company that they were entitled to 
2f shares of its stock, which certificate was assigued to Peirce, 
October 9, 1890, and assented to by the improvement company. 
Peirce also received from the improvement company a certificate 
that he was entitled to $40,000 in a total proportion of $675,000, 
or in that proportion of any less araount eamed by the syndicate of 
the full-paid stock of said company, to be deposited with the de- 
fendant, and deliverable after October 1, 1893. The subscriptions 
under which thèse Peirce certificates for stock only of the improve- 
ment company were issued are not set forth in the bill; but it is 
alleged that there was an agreement of October 12, 1888, by which 
ail the stock of the company was, when issued, delivered to the de- 
fendant in trust for the subscribers, with a voting power upon said 
stock, until October 1, 1893, reserved to certain of the promoters. 

The bill allèges that on August 19, 1890, Chase & Taylor assigned 
to R. S. Chase ail their rights and interests in said certificates; 
and that on February 15, 1890, "said Garretson, Hornick, and Booge 
assigned their said certificates to a partnership composed of A. S. 
Garretson, James E. Booge, John Hornick, D. T. Hedges, and Ed. 
Haakinson, who in turn at once pledged the same with the Union 
Loan & Trust Company, assigner of said E. H. Hubbard, as collat- 
éral security for an indebtedness greatly in excess of their actual 
or face value, which indebtedness is due and unpaid, and, as 
assignée for the benefit of creditors of said Union Loan & Trust 
Company, said Hubbard has become invested with ail the rights of 
the said trust company in the premises." The bill allèges that in 
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the year 1890 an agreement was effected between the improvement 
Company and the trust company, through the procurement or aid 
of F. 0. French and Amos T. French, by which certain of the bonds, 
viz. $2,100,010, issued or agreed to be issued to the improvement 
company by the Nebraska & Western Eailway Company, were 
hypothecated with the Manhattan Trust Company, to secure loans 
to the improvement company to the amount of |1,050,000; that 
subsequently, in the same year, ail the stock of the said railway 
company, and ail the bonds issued by said company, to wit, |2,583,- 
000, were, by procurement or with the connivance and aid of the 
Messrs. French, hypothecated with the trust company to secure a 
further loan to the improvement company of $600,000; and that, 
pursuant to the terms of the said agreement, a commission of 5 
per cent, was paid to underwriters thereof, who had agreed, if it 
were necessary, to purchase said bonds at least at 50 cents on the 
dollar, and a further commission of 2| per cent, to F. 0. French and 
others for securing the underwriting of the said loan. The bill 
then allèges that, when said hypothecations were made, P. 0. and A. 
T. French and the Manhattan Trust Company knew that complain- 
ànts had subscribed to said construction fund, and that subscrip- 
tions had been made thereto in Sioux City to the amount of $337,- 
500; and that subscription agreements in the form and in the man- 
îier hereinbefore set forth had been made with the orators and 
their assignors, who had paid the greater part of their said subscrip- 
tions, and that, upon payment in full, such subscribers were enti- 
tled to receive trust certiiicates for stock and subscription receipts 
for bonds, entitling them to stock of the improvement company, and 
to said flrst mortgage bonds of the Nebraska & Western Kailway 
Company, in proportion to the amounts of their subscriptions, as 
specified in their subscription agreements respectively; that the 
said bonds so hypothecated embraced the entire issue of Nebraska 
& Western bonds, and ail of the bonds whicb, by the terms of the 
said mortgage, the said railroad company was authorized to issue; 
that the said Manhattan Trust Company, with full knowledge of 
such alleged facts, and that said hypothecations rendered impos- 
sible the delivery of said bonds and stock in compliance with said 
certiflcates, nevertheless accepted and effectuated said hypotheca- 
tions; that ail said bonds and stock so hypothecated were, during 
the year 1890, sold pursuant to the terms of said hypothecations, 
and passed into the possession and ownership of many persons 
unknown to the complainants; that the facts of such hypotheca- 
tions were never disclosed to the complainants, but were fraudu- 
lently concealed from them by the trust company and F. 0. and 
A. T. French, and were not leamed by them until long after they 
had been hypothecated and sold, as af oresaid ; that the bonds and 
stock comprised ail the valuable assets, and that the improvement 
company became, in the latter part of 1890, hopelessly insolvent, 
and passed into the hands of receivers, and that neither the stocks 
nor bonds mentioned or designated in the trust certiflcates and 
subscription receipts had been delivered to the complainants or 
either of them; and the orators or their assignors did not know 
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nor learn of the frauda and wrongs hereinbefore alleged until after 
the sale of the stock and bonds so hypothecated as aloresaid. 

The complainants thereupon pray that it be decreed (1) that the 
flrst mortgage bonds of the Nebraska & Western Kailway Company 
issued on account of the construction of the section of railway from 
Covington to O'Neill were subject to a lien in behalf of the com- 
plainants and the other subscribers to the said construction fund 
who were contributors thereto, and thit such contributors became 
owners as équitable assignées of said bonds and stock, as the same 
were issued, to the extent and in the proportion specified in their 
subscription receipts respectively ; (2) that the said agreements 
be rescinded and canceled, and the défendant account to the com- 
plainants for the moneys paid in by them on account of their sub- 
scriptions; or if it shall appear that a rescission and cancellation 
of said agreements cannot be had, or oun-ht not to be decreed, then 
that the défendant account to the complainants and other contrib- 
utors for and concerning said bonds and stock so hypothecated and 
sold as af oresaid, to which the complainants and such other contrib- 
utors are entitled. 

The defendant's flrst point is that no cause of action is shown in 
favor of the complainant Hubbard, and that the bill is therefore 
demurrable generally. It is true that the addition of a party who 
has no interest in the suit, and who is not a necessary or proper 
party on the record, can be taken advantage of by a gênerai demur- 
rer, for want of equity. Hodge v. Kailroad, 1 Dill. 104, Fed Cas. 
No. 6,561. Such an addition of parties is, however, curable by 
amendment. House v. MuUen, 22 Wall. 42; Heath v. Eailway 
Co., 8 Blatchf. 347, Fed. Cas. No. 6,306. Hubbard was a proper 
party plaintiff, inasmuch as he had become the pledgee of the 
certificates, and had an équitable interest in them. He did not 
hâve the absolute title to thèse choses in action, and had only a 
spécial property in them, for the title of the pledgors had apparently 
not been devested, and there is no averment of their insolvency or 
inability to pay the debt for which the certificates were a security. 
They were therefore also proper and necessary parties to the bill; 
for where the assignment of a chose in action "is not absolute and 
unconditional, or the extent or validity of the assignment is dis- 
puted or denied, or there are remaining rights or liabilities of the 
assigner which may be affected by the decree, he is not only a 
proper, but a necessary, party." Story, Eq. PI. § 153; Montague 
V. Lobdell, 11 Cush. 111. This demurrable defect for want of 
parties was not apparently cared for by the pleader; for, if it had 
been, he would hâve demurred specially, and would hâve pointed 
out the proper parties, for the purposes of an amendment. 1 
Daniell, Ch. PI. & Prac. 287. The bill is, however, apparently de- 
fective in this regard, upon its face; and the defect ought to be 
cured by an amendment, which can be directed at the instance of 
the court, even on appeal. Lewis v. Darling, 16 How. 1. 

The title of Hubbard is said to be incurably defective, because the 
consent of the improvement company was not obtained to the assign- 
ment to the G-arretson partnership. The certificates declared that 
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t'hey \^érié àegotîablé only by lirausfer upon tlœMbDoks of the Com- 
pany, and With the as^sent of tlie eompany ârst obtained thereto. It 
hâé been held that whteiiJ the raies of a corporation provided that a 
transfer of the sharëB of its stock should not be valid in law or in 
equity unless approvfed fey the eompany, such a; provision was a 
conditidn précèdent to â'I^alîd title (Walburn v. Ingilby, 1 Mylne & 
K. 61); 'but the provision in the certiflcate did not prevent the vest- 
ing of à complète équitable title in the assignée byîan absolute and 
unconditional assignment, and such a title is sufficient for the re- 
quirements of the courte of equity in this countiîy (Story, Eq. PI., 
supra; Trecothick v. Austin; 4 Mason, 16, Fed. Cas. No. 14,164). 

The question whether the Mil makes ont a case for relief is one 
of importance. The circular and the certiûcates which were to be 
given to Garretson and others ^tated that the subscribers were to 
receive raîlwây bonds, but did not say of which road, whether of one 
of thé three sections, or of the Consolidated "Pacific Short Line." 
The complainants would hâve apparently had no adéquate cause of 
comrplaint, unless they could show that some new or modified agree- 
ment existed which entitled them to the bonds as they were actually 
issued upon a completed pièce of road; and which made the défendant, 
as a pàrtyto the new agreement, a baileé of thèse bonds for their 
beneflt. The allégations ôf the bill, in regard to this new agree- 
ment, are vague as to the time when it was made; silent as to a 
new considération, and Wefe evidently intended to state an agree- 
ment in very gênerai ternis; but 'they aver that there was an under- 
standing and agreement by the défendant that the bonds of the Ne- 
braska Railway, when issùed, on accoûnt of the Oovington-O'Neill 
section, should be set apart and resérved f or delivery to the certiflcate 
holders at the time spécifled in the certificates, and that the défend- 
ant received and held ail the bonds with knowledge that they were 
the bonds thus set apart, and with thé agreahent that it would re- 
ceive and would hold theiù' in trust for the certiflcate holders. It 
thus appears that, whereas the original agreement feimply provided for 
the delivery of bonds within two yèars from its date, meanwhile, the 
improvement companj'' havihg the right to use them as it pleased, the 
new agreement provided that the Nebraska bonds were, as soon as 
iSsued, to be set apart for the certiflcate holders, and that, when 
they were received by the défendant, they were received with the 
knowledge and upon the agreement that they were to be held upon 
this trust. Whether the bonds were hypothecated simultaneously 
with their delivery to the défendant, or after they had been received 
upon this agreement, does not appear; but it does appear that, 
whenever received, such réception was with full knowledge of the 
obligation to hold them for the certiflcate holders. The effect of 
this modification apparently was that, when the certificates of Gar- 
retson and his associâtes said that they were entitled to "Railway 
bonds," the modiflcatidn said that the bonds were to be those of the 
Nebraska Kailway. l^ofeover, it appears that Peirce and Chase 
actually received from the improveinent eompany certificates for 
Nebraska Railway bonds, which wére Countersigned and registered 
by the défendant in Jùné and September, 1890, so that the modified 
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^greement did not apparently rest in an unexecuted promise. Tliese 
averments say, not however, with a commendable definiteness, that 
tke défendant had, at the time when the bonds upon the completed 
section of the Nebraska road were hypothecated, agreed to hold them 
as a custodian for the certificate holders, and that it received the 
bonds with full knowledge of its own relation to them, but that it 
disregarded its duties as a trustée. It cannot be said upon de- 
murrer that the averments of the bill do not state a cause of action 
which entitled the complainants to relief. 

The next cause of demurrer is that the causes of action are stale, 
and that so long a time elapsed before the hapnening of the matters 
alleged that it would be contrary to equity to take cognizance thereof. 
It is averred that the improvement company became in the latter 
part of 1890 hopelessly insolvent, and went into the hands of re- 
ceivers, and the défendant sold ail the hj-pothecated bonds and stock 
during the year 1890. The complainants were entitled to receive 
the bonds in May, 1891. The bill was veriâed August 24, 1896. It 
is averred in the most gênerai terms that the hypothecation was 
fraudulently concealed from the complainants, and that they did not 
learn of the wrongs alleged until after the sale, and in another part 
of the bill, until long after the sale of the bonds and stock. The 
bill does not seek to set aside the foreclosure, but to hâve the dé- 
fendant account for their proportion of the avails of the bonds and 
stock. The défense of staleness is not the défense that a lapse of 
time bas taken place since the cause of action accrued, which bas 
created a bar analogous or akin to the bar created by the statute 
of limitations. "Lâches is not, like limitation, a mère matter of 
time, but principally a question of the inequity of permitting a claim 
to be enforced" (Galliher v, Cadwell, 145 U. S. 368, 12 Sup. Ct. 873); 
and, when this inequity exists, a court of equity will refuse relief, 
although the time which has elapsed since the alleged injury is 
less than that which is made a bar bv the statute of limita- 
tions (Alsop V. Eiker, 155 U. S. 448, 15 Sup. Ct 162). This inequity 
often arises from the changed value of the property during the time 
which has elapsed since the date of the transactions which are the 
subject of the suit, or from the changed relation of the parties to 
the property, as when a sale has taken place, and new rights hâve 
arisen. This class of cases frequently appears in the later volumes 
of reports of the suprême court, some of which are cited in Galliher 
V. Cadwell, supra. This case is not one of the class where the value 
of the property has risen greatly while the complainant slumbered, 
or where new rights hâve arisen. Examples of the latter state of 
facts are found in Harwood v. Eailroad Co., 17 Wall. 78, which was 
brought to upset a decree of foreclosure of a railroad, five years after 
it was entered, "under which new rights and interests must necessarily 
hâve arisen"; and in Foster v. Railroad Co., 146 U. S. 88, 13 Sup. Ct. 28, 
which was also to set aside a foreclosure of a railroad under a mort- 
gage, 10 years after the date of the decree. In a bill to ob tain relief 
from an alleged, but concealed and recently discovered, fraud, it was 
always hëld that there must be distinct averments as to the time of 
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the discovery of the fraud, how the knowledge was obtained, why 
it was not obtained earlier, and as to the diligence previously used 
in the investigation of the f raudulent transaction, so that a court could 
discover from the bill itself whether the complainant had not lest 
his rights by his négligence. Stearns v. Page, 7 How. 819. It there- 
fore naturally resulted that "a défense grounded upon the staleness 
of the claim asserted may be made by démarrer." Lansdale v. 
Smith, 106 U. S. 391, 1 Sup. Ct. 350. 

The défendant, in discussing the recognized extent of the power 
of a court of equity to dismiss a bill for insufflciently excused lâches, 
cites particularly Hardt v. Heidweyer, 152 U. S. 547, 14 Sup. Ct. 671, 
where, upon a demurrer to a bill in equity, brought for the purpose 
of compelling fraudulently preferred creditors of a partnership to 
account to the gênerai creditors for ail the property which came into 
their hands by virtue of the alleged inéquitable transactions with the 
partnership, the bill, which was brought flve years after the transfers 
were made, was dismissed absolutely, upon the ground that it "must 
be held déficient in not showing how knowledge of the wrongs com- 
plained of was obtained by the plaintififs," and why they did not 
previously ascertain the same facts. The case was that of an in- 
active creditor, who sought to make a preferred créditer account for 
the property which he received, and to account for it at its true 
market value, and not at the amount which was realized from it; 
and the excuse for inaction was simply a reliance upon the représenta- 
tions of the preferred creditor that the transactions were not fraud- 
ulent. If this was the only excuse that the complainants had, the 
court deemed it unnecessary to spend more time in the litigation. - 

It has frequently been pointed out that each case of lâches dépends 
upon its own circumstances, and that no inflexible rule can be es- 
tablished in regard to the length of time which shall be held to 
constitute undue delay, or in regard to the vigilance which shall be re- 
quired. In the case at bar the défendant is alleged to hâve entered 
into the relation of a trustée for the complainants, and to bave dis- 
posed of the property for its own benefit. The bill showed an un- 
seemly delay, and a sufScient excuse for the complainants' inaction 
was necessary. The pleader recognized this necessity, but averred 
in the most gênerai terms that they were ignorant, and that the dé- 
fendant concealed the hypothecation, — gênerai averments, which 
hâve always been held to be insufflcient. Stearns v. Page, 1 Story, 
204, Fed. Cas. No. 13,339; Wood v. Carpenter, 101 U. S. 135; Feli.. v. 
Patrick, 145 U. S. 317, 12 Sup. Ct. 862; Hardt v. Heidweyer, supra. 
The bill is plainly demurrable, but the question is, shall it be dis- 
missed, or shall the complainants be permitted to attempt to remedy 
it? If the bill was of the inéquitable class already mentioned, as, 
for example, if it was an attempt to upset established titles to prop- 
erty, it should be dismissed; but, as the bill présents itself upon 
its face, we prefer to follow the example of Judge Story, in Stearns v. 
Page, supra, who held that the court "had a right to require, before 
the bill is éntertained, that a clear case should be made out, upon 
the very face of the bill, calling for its interposition, and showing: 
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that the parties in interest hâve been guilty of no négligence or un- 
dne delay in not applying for relief at an earlier period," but granted 
leave for an amendment. 

We hâve said nothing in regard to the stock of Peirce, which waa 
not to be delivered until 1893, because the bonds were in 1890 the 
only thing of value which is the subject of the suit. Where a cir- 
cuit court dismissed a bill generally upon demurrer, and the suprême 
court, upon appeal, was of opinion that the bill was demurrable, but 
amendable, it reversed the decree, and remanded the case, with di- 
rections to allow the complainants to amend their bill. House v. 
Mullen, 22 Wall. 42. Let the decree be reversed, without costs of 
this court, and the case be remanded to the circuit court, with di- 
rections to allow the complainants to amend their bill in conformity 
with this opinion, or, if they fail to do this in a reasonable time, 
to dismiss it, with costs. 



SANDERS V. PEOK et al. 

(Circuit Court of Appeals, Seventh Circuit, May 2, 1898.) 

No. 3&4. 

L Pbincipal and Agekt— Unauthorizbd Sale by Agent— Ratification, 

Where ttie owner of property which has been sold wi'thout authorlty by one 
assuming to act as hls agent enters into negotlations with such assumed 
agent, without réservation, for a settlement, on the basis thart the latter Is 
accountable for the priée recelved for such property, he thereby ratifies the 
saie, and cannot afterwards wlthdraw such ratification, and claim the property 
f rom the purchasers. 

9. Jddgment— CoNCLusivBNESS— Persons Bound. 

One for whose beneflt certain petitioners in a suit in equity prosecuted 
their claims, being represented thereln by his authorized attorney, is bound 
by the decree therein, unless set aside by direct proceedings therefor. 

Appeal from the Circuit Court of the United States for the 
Northern Division of the Northern District of Illinois. 

W. A. Foster, for appellant. 

James L. High, Henry W. Booth, and D. T. Corbin, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The bill in this case was brought by 
Joshua C. Sanders, the appellant, against Ferdinand W. Peck, Wil- 
liam E. Page, Harvey W. Booth, and David T. Corbin, to set aside 
a sale of 22 bonds, of |1,000 each, executed by the Éiverside Im- 
provement Company. The sale was made on September 10, 1890, 
by Corbin, as agent of the owners, to Peck, who was represented 
in the transaction by Page and Booth, and the bill charges a con- 
spiracy of the défendants to cheat and defraud Sanders out of his 
interest in the bonds, and in certain decrees in which the bonds, 
excepting two, had been merged. The appellees answered, deny- 
ing ail fraud, averring a purchas« in good faith through Corbin, 
who, as agent and attorney of the owners of the bonds, it is al- 
leged, had fuU authority to make the sale, and setting up certain 
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orders and decrees of. tbe circuit court of Cooli county, 111., in thç 
case of Peck against Chicago & Great Western Kailroad Land Com- 
pany and others, as an adjudication of Péck's title as against thé 
title aseerted by Sanders. 

It is not found necessary to rehearse the numerous facts inci- 
dent to this litigation, A f ew propositions are controlling. That 
Corbin had i^o authority to sell tjie two bonds which had belonged 
to Hendrickson is clear, ^nd the prépondérance of the évidence 
seems to us to be that the sale made of the other bonds was un- 
authorized, and that, having been notified oi the appellant's ©wn- 
ership (ind pf his déniai of Corbin's authority before the purchase 
money was paid, Peck and his agents proceeded at their péril in 
an effort to consummate the sa,le by paying the prjce to Corbin and 
by taking assignments of the decrees, whichi, though obtained in 
the names of Ver Nooy and Temple, belonged to the appellant. 
But, though unauthorized, we are of opinion that Sanders ratiiied 
the sale by his subséquent conduct, when, with full knowledge of 
the circumstances, he entered into negotiati,ons with Corbin for a 
settlement of the account between them on the basis that the sale 
was valid, and that Corbin was accountable to him for the price 
received for the bonds or decrees. In that negotiation, which was 
entered upon without any réservation of a right to repudiate the 
sale if a settlement should not be effected, a sum was agreed up- 
on as proper compensation to Corbin fpr niaking the sale, and the 
différence between them which preyented an àdjustment was in 
respect to a matter in no way connected with the sale of the bonds. 
This unreserved assertion of ownership of the proceeds amounted 
to récognition of the validity of the sale. A ratification once fair- 
ly made, it was not révocable. If it be said that this ratification 
did not extend to the Hendrickson bonds, of which Sanders was not 
then the owner, he is nevertheless in no better position, in re- 
spect of those bonds, because of his failure for more than a year 
after acquiring Hendriçkson's title to question the sale. 

In respect to the Ver Nooy and Temple bonds, we are of opinion 
that the decrees and orders of court in the Peck foreclosure suit 
constitute an estoppel against Sanders to deny Peck's title. The 
pétitions brought in that case in the names of Ver Nooy and Tem- 
ple, respectively, were brought at the instance of Sanders, and 
were prosecuted by his attorney, Corbin, for his beneflt. Decrees 
were renderçd whereby, through the petitioners, his right to share 
in the prpceéds of the sale was established. After thé rendition 
of the decrees there was a référence to a master, who, acting with- 
in the scope of his authority, reported that thé decrees in favor 
of Ver Nooy and Terâple had been assjgned to Peck, and in pur- 
suance of that report a flna,l decree was entered giying to Peck 
what otherwise would baye been awarfjed to Ver îîpoy and Temple 
for the appellant. In contemplation of law, the appellant was a 
party to the proçeedings and decreé, represented by his attor- 
ney, Corbin, of whpse unrèvoked authority in the premises there is 
and can be no question, and, if the decree so rendered is not to bë 
regarded as having been consented to by the appellant, it is at 
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îeast binding upon him until set aside, as of course it miglit bé 
on proof of fraud. See Freem. Judgm. §§ 174, 175; Cheney v. 
Patton, 134 111. 422, 25 N. E. 792; Id., 144 111. 373, 34 N. E. 416; 
Prentiss V. Holbrook, 2 Mich. 372; Louis v. Brown Tp., 109 U. S. 
162, 3 Sup. et. 92. 

If anything is due the appellant from Corbin, ît should be re- 
covered in an action or suit against him alone, not upon this bill 
for conspiracy against the appellees jointly. The decree below is 
aflQrmed. 



NEW YORK LIFE INS. CO. v. McMASTBK. 

(Circuit Court of Appeals, Eightli Circuit Mareh 21, 1898.) 

No. 976. 

1. Specipio Performance— Feaud—Mistakh. 

A contract may be reformed in equity where a paroi agreement was made 
wliicli fâiled of embodlment in the subséquent written contract through the 
frand oî ohe, or the mistalïe of both, of the parties to It; but such agi'èe- 
ment, and the fraud or the mistalie, must be clearly proven before any such 
relief can be granted. 

8. Insuhancb— Pruliminary Negotiations— Considération. 

Where an Insurance Company, in preliminary negotiations, agreed with an 
applieant, when he signed the application, to insure him for a longer time 
than was subsequently flxed by the pollcy, the oral agreement is not bind- 
ing, sinee nothing was paid in considération thereof, and the applieant was 
at liberty to reject the policy before payment of the premium. Custotnary 
negotiations for Insurance do not constitute a contract, where there is no 
Intention to contract otherwise than, by polieies made and dellvered upon 
payment of the premiums. 

S. Samb-^Reformation of Contract— Estoppbl. 

Where it is sought, on the plea of fraud, to reform a policy so as to glve 
, It the légal effect claimefl under an oral agi-eement made In preliminary nego- 
tiations, the Insiu-ance Company is not estopped from denylng that the àctual 
contract was the oral agreement, unless there was on its part a willful in- 
tent to decelve, or such gross négligence as Is tantamount thereto, Involv- 
Ing some moral turpitude or breach of duty. 

4. Samb^-Accbpïance of PolIcies— Knowledge of Contents. 

An applieant for Insurance, who aecepts polieies, the provisions of whlch 
are plain, elear, and free from ail ambiguity, Is chargeable with knowledge 
of the terms and légal efCect of thèse contracts. It is bis duty to read and 
know the contents of the polieies before aecepting them, and, where he fails 
to do so, he Is estopped from denying knowledge thereof, unless he proves 
that he was dissuaded from reading the polieies by some trick or fraud of 
the other party. ' 

5. Reformation of Contracts— Mistake. 

The mistaice which will warrant the reformation of a contract must be 
made in common by the parties to it. A court of equity may not reform 
a written agreement, on the ground of mistake, so as to impose on one of 
the parties obligations whiCh he did not Intend to assume. 

6. Written Contracts— Parol Negotiations. 

No représentation, promise, or agreement made, or opinion expressed, in 
the previous paroi negotiations, as to the terms or légal effect ôf the re- 
sulting written agreement, ean be permitted to prevail, either at law or in 
equity, over the plain provisions and just interprétation of the contract, in 
the absence of some artifice which concealed its terms, and prevented the 
complainant from reading It. 
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T. LiFB Insurance— Refoumation of Polict. 

An application tôt life Insurance waa slgned December 12, 1893, when thé 
agent toW the applicànt that one premlum would carry hls policy 13 montlis. 
ïhe agent wrote on the application, "Please date poUcy sanie as applica- 
; tlon." The polley was dated December 18th, and requlred payment of pre- 
miums December 12th, annuàlly, with a provision for 1 month of grâce. The 
flrst premlum was pald and policy delivered December 26th. December 12, 
1894, a eollector called for the second premlum, and was told that Insured 
dld not intend to keep np the Insurance, but that, if he declded to do so, he 
would pay the premlum wlthln the month of grâce. He dld not pay, and 
never objected to, or cOmplalned of, the policy or Its terms. He died Jan- 
uary 18, 1895; and a blll was filed to so reform the policy as to advance 
the term of Insurance 6 days, mailing It run 13 months from December 18, 
1893, and so cover the death on January 18, 1895. Held, that the relief 
must be denled. In the absence of proof that through the fraud of one, or 
the mlstake of both, cf the parties, the :policy falled to embody the pre- 
liminary paroi agreement, or that the agreement was on a valuable con- 
sidération. 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa, 

Thls Is an appeal from a decree whlch so reformed flve pollciesof llfe Insur- 
ance as to adyance the term of Insurance described In them six days, and which 
In thls way niade them cover a death whlch occurred on the slxth day af ter 
the poUcies had explred by thelr terms. Each of the pollcles was dated on De- 
cember 18, 1893. By each, the New York Life Insurance Company, the appel- 
lant, insured the llfe of Frank E. McMaster in the sam of $1,000, for the beneflt 
of hls executors, admlnlstrators, and agslgns. In considération of his wrltten 
application, "and In further considération of the sum of twenty-one dollars and 

cents, to be pald in adykncé, and of the payment of a like sum on the 

twelfth day of December in evëry year thereafter durlng the contlnuance of 
thls policy." Bach policy contained thèse stipulations: "If any premlum is 
not thus pald on or before the day when due, then (exeept as herein otherwlse 
provided) thls pdliéy shall beeomè void, and àll payments prevlously made shall 
remain the property of the company. After thls policy shall hâve been in 
force three months, a grâce of one month vrill be allowed In payment of subsé- 
quent premiums, subject to an Interest chargé of flve per cent, per annum for 
the number of days durlng whlch the premlum remains due and unpaid. Dur- 
lng the said month of grâce the unpaid premlum, wlth the Interest as above, 
remains an Indebtedness due the company; and, in the event of death durlng 
sald month, thls Indebtedness wlll be dedueted from the amount of Insurance." 
Each policy was Issued upon a wrltten application, whlch was dated on De- 
cember 12, 1893. The polides were delivered to McMaster, and the flrst pre- 
'mlums were pald, on December 26, 1893. He never pald the premiums due on 
Deciember 12, 1894, and he died on January 18, 1895, on the slxth day after 
the pollcles had estpired. Fred A. McMaster, the adminlstrator of the esta te 
of the deeeaSed, and the appellee In thls case, exhiblted hls blU In the court be- 
low to so reform thèse pollcles that thelr terms of Insurance should commence 
on December 18, 1893, and shonld expire at midnight on January 18, 1895, after 
the death of the hisured. In his blll he set forth two grounds for the relief 
whlch he sought: (1) That, after the insured had slgned hls applications for 
thèse pollcles, the agent of the Insurance company wrote into them, wlthout his 
knowledge, the words, "Please date policy same as application," and the com- 
pany made the * annual premiums due on December 12th la each year, when 
they would hâve been due on December 18th if those words had not been in- 
serted in the applications; and (2) that the contract for the Insurance waa that 
the Insured should hâve pollcles of thie klnd whlch he recelved, which should 
remain in force 13 months from the tlrhè when the flrst ànnual premiums were 
pald, wlthout further payments, and that the polieies actually delivered remalned 
in force only 12 months and, 17 days after thelr dellvery. The answer denled 
the averments of the blll, and thèse ff^cts were establlshed by the évidence: In 
order to Induce the Insured to make hls applications for the pollcles, the solio 
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Itor of the company told him that Its poUeies gave hlm 13 months of Insurance 
for the first annaal premium, and in answer to this direct question, "Did you, 
or did you not, agrée foi" the company that they would fumish him a policy 
that would be good for thirteen months, and that, In order to secure the thirteen 
months of insurance, ail that he had to do was to pay one premium?" he an- 
swered, "Yes, sir; I stated to Mr. McMaster that the one premium he paid car- 
ried his policy for full thirteen months." McMaster signed the applications 
for the policies at the time of this conversation, en December 12, 1893, but he 
did not pay any premiums until December 26, 1893; and there is no évidence 
that, at any time before the policies were delivered, on December 26, 1893, he 
ever agreed to take the insurance, or to pay any of the premiums. After the 
applications were signed, the agent who procured them wrote into them the 
words, "Please date policy same as application," for the purpose of securing a 
bonus or extra commission which the company allowed its agents on December 
business. In November, 1894, written notices were sent to the insured by the 
company that his second premium on each policy would be due on December 
12, 1894. On December 11 or 12, 1894, a eoUector called on him for his second 
annual premiums, and askei hlm to pay them. He replied that he did not 
intend to keep the Insurance in force, and did not care to pay the premiums. 
The eoUector told hlm that he had 30 days of gi-ace in which to malie the pay- 
ments, and told him when the days of grâce would expire. He answered that, 
if he decided to keep any of the insurance, he would come to the office and pay 
the premiums before that date. He did not come, and he never objected to, 
or complalned of , the policies or their terms. Upon this record the decree which 
is challenged by this appeal was rendered. 

W. E. Odell, for appellant 
F. E. Gill, for appellee. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating tlie facts as aboTe, deliv- 
ered the opinion of the court. 

In form, this is a suit in equity to reform written contracts. In 
fact, it is a bald attempt to super sede written agreements with the 
paroi negotiations which preceded and induced them. It is con- 
tended that the insurance company agreed in the preliminary nego- 
tiations that it would issue policies which would insure the life of 
the deceased for 13 months, in considération of the payment of the 
first annual premiums, and that, either by mutual mistake or by 
the fraud of the company, policies were issued which insured his 
life for only 12 months and 17 days, in considération of those pre- 
miums. A contract may be ref ormed in equity where a preliminary 
paroi agreement is made, which fails of embodiment in the subsé- 
quent written contract throuffh the fraud of one, or the mistake of 
both, of the parties to it. But the oral agreement and the fraud or 
the mutual mistake must be clearly proved before any such relief 
can be granted. The chief difflculty with this case is that neither 
the oral agreement nor the fraud nor the mutual mistake are estab- 
lished by the évidence. It is an indispensable requisite of a binding 
agreement that it should hâve a good or a valuable considération. 
If the insurance company agreed with the deceased when he signed 
his applications that it would issue policies which would insure his 
life for 13 months, in considération of the payment of the first an- 
nual premiums, there was no considération for that agreement, be- 
cause McMaster neither paid nor agreed to pay anything for this 
87 F.— 5 
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prelîiiïi^àry promise. He merely signêd applications for policies, 
and,, until he reçeivéd tliçm and paid Lis premiùïïis upon them, he 
was at perfect iiberty to reject the insurance and to refuse the poli- 
eies. Before thèse policies were delivered, on December 26, 1893, no 
suit could hâve beeû maintained against him for the premiums, or 
for a spécifie performance of any agreement to talie any insurance 
or to accept any policies, because he had never made any such agree- 
ment, and had never promised to pay any premiums. Nor could 
he hâve maintained an action against the insurance company upon 
its agreement to isfeue policies that should give him insurance for 
13 months, because that agreement was without considération and 
void. There were, as is customary in life insurance cases, negotia- 
tions, but no eontract, and no intention to contract, otherwise than 
]t)y policies made and delivered upon the simultaneous payment of 
thC: premiunds; and the agreement upon which the appellee counts 
was nothing more than a représentation or promise, without con- 
sidetation, as to what would happen in the future. Society v. Mc- 
Elroy, 49 U. 8. App. 548, 28 C. C. A. 365, and 83 Fed. 631, 638; 
Kendall's Adm'r v. liisurance Cb.,,10 U. S. App. 256, 263, 2 0. C. A. 
459, 461, and 51 Fed. 689, 691; Heiman v. Insurance Co., 17 Minn. 
153, 157 (Gil. 127); Markey v. Insurance Co., 103 Mass. 78; Hoyt 
V. Insurance Co., 98 Mass. 539, 543; Markey v. Insurance Co., 118 
Mass. 178, 194; 1 May, Ins. (3d Ed.) § 56. 

Nor is there any proof of fratid in this record. The fraud upon 
which reliance is placed hère is pleaded as the basis of an estoppel. 
The claim is that the insurance company is estopped from denying 
that the,actual contracts were the oral agreement for insurance for 
13 months from December 26, 1893, and that the written contracta 
should be so reformed as to hâve this légal efifect, because the solici- 
ter promised that such would be the agreements. But a willful in- 
tent to deceive, or such gross négligence as is tantamount thereto, 
is an essential élément of such an estoppel. There must be either 
some moral turpitude or some breach of duty. Bank v. Farwell, 
19 U. S, App. 256, 262, 265, 7 0. C. A. 391, 394, 396, and 58 Fed. 633, 
636, 639; Henshaw v. Bissell, 18 Wall. 255, 271. The deceit of its 
vietim, and conséquent damage, are essential éléments of actionable 
fraud. If the acts of this insurance company did not deceive the 
insured, or if he was not induced thereby to change his position to 
his damage, no fraud which will warrant relief was perpetrated 
upon him. Before any cause of action for a reformation or avoid- 
ance of thèse policies can be maintained on the ground of fraud, 
convincing proof must be furnished that by some trick, artifice, or 
deceit of the company, the insured was induced to accept his poli- 
cies, and to pay his first premiums, in the belief that they insured 
his life for 13 months from December 26, 1893. But he received the 
policies on that day, and he retained them in his possession until he 
died, on January 18, 1895. Their provisions are plain, clear, and 
free from ail ambiguity and doubt. They stipulate that the com- 
pany insures his life for 12 months and 17 days from December 26, 
1893, only, and that at the end of that time they shall become void 
unless the second annual premiums are paid. He could not hâve 
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been deceived as to the terms or légal effect of thèse contracta, if 
he read them. It was his duty to read and know the contents of 
the policies when he accepted them. It is true that the évidence 
is that he did not read them, but the légal effect of his acceptance 
is the same as if he had read them. He had the opportunity to read 
and to leam their contents, and, if he did not, it waa his own gross 
négligence, and no act of the Insurance company or its agent that 
concealed them and misled him as to their effect. The statement 
of the agent 14 days before the deceased received the policies that 
they would insure him for 13 months from the payment of the flrst 
premiums was not a statement of an existing fact. It was not cal- 
culated to impose upon him, or to prevent him from reading his 
policies, and learning for himself whether this promise had been 
kept or broken. It was not a fraudaient représentation, because 
fraud can never be predicated of a promise or a prophecy. Rail- 
way Co. V. Barnes, 27 U. S. App. 421, 12 C. 0. A. 48, and 64 Fed. 
80; Sawyer V. Prickett, 19 Wall. 146, 163; Kerr, Fraud & M. (Bump's 
American Notes) 85, note 3. Neither the company nor its agent, 
therefore, made any représentation or promise, or used any artifice 
or deceit, to prevent the insured from learning the terms of his poli- 
cies. Their contents were not concealed. They were not misrep- 
resented. The deceased must accordingly be conclusively pre- 
sumed to hâve known their terms when he accepted them. If one 
can read his contract, his failure to do so is such gross négligence 
that it conclusively estops him from denying knowledge of its con- 
tents, unless he was dissuaded from reading it by some trick, arti- 
fice, or fraud of the other party to the agreement. Railway Co. v. 
Belliwith, 55 U. S. App. 113, 28 C. 0. A. 358, and 83 Fed. 437, 440. 
Contracts for insurance are no exceptions to this rule. Morrison 
V. Insurance Co., 69 Tex. 353, 359, 6 S. W. 605; Quinlan v. Insurance 
Co., 133 N. Y. 356, 365, 31 N. E. 31; Wilcox v. Insurance Co., 85 
Wis. 193, 55 N. W. 188; Fuller v. Insurance Co., 36 Wis. 599, 604; 
Herbst v. Lowe, 65 Wis. 316, 26 N. W. 751; Hankins v. Insurance 
Co., 70 Wis. 1, 2, 35 N. W. 34; Herndon v. Triple Alliance, 45 
Mo, App. 426, 432; Palmer v. Insurance Co., 31 Mo. App. 467, 
472; Insurance Co. v. Yates, 28 Grat. 585, 593; Ryan v. Insur- 
ance Co., 41 Conn. 168, 172; Barrett v. Insurance Co., 7 Cush. 175, 
181; Holmes v. Insurance Co., 10 Metc. (Mass.) 211, 216; Insurance 
f'O. V. Swank, 12 Ins. Law. J. 625, 627 ; Insurance Co. v. Hodgkins, 
^6 Me. 109, 112; Insurance Co. v. Neiberger, 74 Mo. 167, 173; Beach, 
Ins. (1895) § 414, and cases cited. The légal conclusion that the 
insured knew the terms of his policies, because he had an oppor- 
tunity to know them, and it was his duty to do so, is in accordance 
with the actual fact. The proof is clear and indisputable that be- 
fore December 13, 1894, he was notified that his second annual pre- 
miums fell due on December 12, 1894, and that his policies would 
expire on January 12, 1895, unless he paid them, and that he replied 
that he did not intend to keep the insurance in force, and did not 
care to pay them. This record therefore présents no évidence that 
the insurance company or its agent made any représentation of 
which fraud can be predicated, and it présents no évidence that the 
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insuréd was deceived into taking his policies by any misrepresenta- 
tion of the company or its agent. 

The case is equally barren of évidence of a mistake in drafting tlie 
policies. The mistake which will warrant the reformation of a con- 
tract must be a mutual mistake. A court of equity may not reform 
a written agreement, on the ground of mistake, so as to impose on one 
of its parties obligations which he did not intend to assume when he 
made it. Insurance Co. v. Henderson, 32 TJ. S. App. 536, 546, 16 C. C. 
A. 390, 394, and 69 Ped. 762, 767. It is conceded by counsel for appellee 
that the act of the solicitor of the Insurance company in directing the 
policies to be dated on the same day as the applications was the act 
of the company. The agent of the company, and the company itself, 
therefore, intended to make the term of insurance in thèse policies 
exactly what it was made by their terms, and there was no mistake 
on their part in drafting and delivering the contracts. The resuit of 
a careful examination of the record is that there was no binding, légal 
agreement before the policies were delivered, no fraud which induced 
the insured to accept them, and no mutual mistake in drafting or de- 
livering them; and the policies cannot be reformed on any of thèse 
grounds. 

It is strenuously insisted, however, that the statement of the so- 
licitor of the company that its policies would give insurance for 13 
months, in considération of the payment of the flrst annual premiums, 
was a construction of the terms of the policies which the company is 
estopped from denying, in the absence of fraud and mistake, and that 
the appellee is entitled to recover the indemnity promised, on this 
ground, whether he is entitled to a reformation of the policies or not. 
The case of Insurance Co. v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 
87, is cited and relied upon in support of this proposition. In that 
case the agent ôf the insurance company wrote the answers of the ap- 
plicant to the questions propounded in his application. One of those 
questions was, "Has the said party [the applicant] any other insurance 
on his life?" When the agent asked this question, the applicant told 
him that he had certain çertiflcates of membership in certain co- 
opérative societies, which he named, and that he did not know whether 
they would be considered insurance or not. The agent told him 
emphatically that he did not consider that insurance, and that the 
proper answer to the question was "No;" and he thereupon wrote the 
answer, "No other," into the application, and the applicant signed it. 
The conipany undertook to défend an action on the policy on the 
ground that this answer was false, because the applicant had in- 
surance in the co-operative societies; and the suprême court held that 
inasmuch as the agent of the company, after hearing ail the facts, dic- 
tated and wrote the answer, the company was estopped from claim- 
ing that it was false. Indeed, it is well settled that an insurance com- 
pany is estopped from defending against a loss on the ground that 
the poliçy is avoided by a false answer in the application, where the 
insured toïd the agent the truth, and the latter wrote the falsehood 
into the application himself. The false statement then becomes the 
statement of the company, and not of the insured, and it may not 
plead its own wrong, to forfeit its policy. Laclede Mfg. Co. v. Hart- 
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ford Ins. Co., 19 U. S. App. 510, 521, 9 C. C. A. 1, and 60 Fed. 351; 
Insurance Co. v. Robison, 19 U. S. App. 266, 7 C. C. A. 444, and 58 
Fed. 723; Insurance Co. v. Russell, 40 U. S. App. 530, 553, 23 C. C. 
A. 43, 54, and 77 Fed. 94, 106; Insurance Co. v. Wilkinson, 13 Wall. 
222, 225; Insurance Co. v. Mahone, 21 Wall. 152; Insurance Co. t. 
Snowden, 12 U. S. App. 704, 7 C. C. A. 204, and 58 Fed. 342; Kausal 
V. Association, 31 Minn. 17, 21, 16 N. W. 430; Dietz v. Insurance Co., 
31 W. Va. 851, 8 S. E. 616. This rule, however, is very far from the 
proposition tliat an opinion expressed, or a promise or agreement 
made, in tlie previous paroi negotiations, to the effect that tlie sub- 
séquent written contract which résulta ifrom them will hâve a cer- 
tain légal effect, must prevail over the plain terms and right con- 
struction of the actual, written agreement, which is subsequently 
made and accepted. The former statement is based on existing facts, 
completely disclosed, while the latter is a mère opinion or promise as 
to what the future will bring forth. The former is the statement 
of the effect of known and existing conditions, which, if false and 
injurions, is fraudulent, while the latter is a mère promise or prophecy, 
which cannot be fraudulent, feven if it is a mistake. The latter prop- 
osition is the converse of the established rule that written contracts 
shaU prevail over the previous oral negotiations from which they re- 
suit. Nevertheless, it has a familiar sound. It has been repeatedly 
presented to, and has repeatedly received the condemnation of, this 
and other courts. In laclede Mfg. Co. v. Hartford Ins. Co., 19 U. 
S. App. 510, 513, 520, 9 C. C. A. 1, 3, 8, and 60 Fed. 351, 353, 358, 
the agent of the insurance company told the insured, in the previous 
preliminary negotiations, that the policy upon seven boilers, which 
he was soliciting him to take, would certainly cover any additional 
boilers which the insured might subsequently acquire, provided only 
seven were in opération at a time. The insured took the policy in 
reliance upon this représentation. After he had obtained it, he ac- 
quired additional boilers, one of which exploded while only seven were 
in opération. He brought an action upon the policy for the explosion, 
but it failed. This court declared: 

"That the opinion that Eickhott [the agent] expressed, or, if it could be so 
called, the promise that he made, before the policy was Issued, that It would 
cover ail after-acqulred boilers, -when but seven were In use, was merged In the 
written contract evidenced by the policy, and was not available to the plalntiŒ 
In this action, elther as a représentation, an agreement, or an estoppel." 

In Insurance Co. v. Henderson, 32 U. S. App. 536, 540, 543, 547, 16 
C. C. A. 390, 391; 393, 395, and 69 Fed. 762, 764, 760, 768, the agent 
of the insurance company iuformed the insured, in the previous paroi 
negotiations which led to the contract, that the policy he would re- 
ceive would cover his death by assassination. The policy subse- 
quently delivered excepted from the risks against which it insured 
"intentional injuries inflicted by the insured or any other person." 
The insured was shot from ambush. A suit was brought to reform 
the policy so as to cover the risk which the solicitor had assured the 
deceased would be covered by the policy. But this court directed the 
dismissal of the bill, and held that: 
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"When the risks Intended to be Insured agalnst are clearly flescrlbed in the 
policy, and the insured has a full and falr opportunity to read the Instrument, 
the Company wUl net be bound by représentations made by ita agent, in good 
faith, that the policy covers risics that are not In fact within its proTlsions." 

In Thompson v. Insurance Co., 104 TJ. S. 252, 259, the policy pro- 
rided that it should be void on the nonpayment of the note taken 
for the premium ; and the suprême court held that a plea that a paroi 
agreement was made, at the time of the giving and accepting of the 
note and policy, that the policy should not become void for the non- 
payment of the note, but should only be voidable at the élection of 
the Company, was bad. Mr. Justice Bradley, in delivering the opin- 
ion of the court, said: 

"An Insurance company may walTe a forfelture, or may agrée not to enforce 
a forfelture; but a paroi agreement, made at the time of issuing a policy, con- 
tradictlng the terms of the policy itself, lllse any other paroi agreement Incon- 
sistent with a written instrument made contemporary therewith, is void, and 
cannot be set up to contradlct the writing." 

In Insurance Co. v. Mowry, 96 U. S. 544, 547, the policy ppovided 
that it should be Toid and whoUy forfeited if the premiums were not 
punctually paid. The agent who procured the policy agreed with the 
insured that the company should give notice when the premiums fell 
due, but this agreement was not contained in the policy. The com- 
pany failed to give the notice, and the insured failed to pay the 
premium. The agreement of the agent before the policy issued was 
claimed to be an estoppel of the company against insisting upon the 
forfelture of the policy. Mr. Justice Field, in delivering tiie opinion 
of the court, said: 

"AU previous verbal arrangements were merged in the written agreement. The 
understanding of the parties as to the amount of the Insurance, the conditions 
upon whlch it should be payable, and the premium to be paid, was there express- 
ed, for the very purpose of avoiding any . controversy or question respecting 
them. • • • An estoppel cannot arise from a promise as to future action 
with respect to a right to be acqulred upon an agreement not yet made. ♦ * • 
The doctrine has no place for application when the statement relates to rights 
depending upon contracts yet to be made, to which the person complalning is 
to be a party. He has it in hls power, in such cases, to guard in advance against 
any conséquences of a subséquent change of Intention and conduct by the person 
with whom he is dealing. For compliance with arrangements respecting future 
transactions, parties must provide by stipulations ta theh" agreements when re- 
duced to writing. The doctrine, carried to the extent for which the assured 
contends in this case, would subvert the saluta,ry rule that the written contract 
must prevail over previous verbal arrangements, and open the door to ail the evlls 
which that rule was intended to prevent. Whlte v. Ashton, 51 N. Y. 280; 
Bigelow, Estop. 43T, 441; White v. Walker, SI Ul. 422; Faxton v. Faxon, 28 
Mlch. 159." 

In Assurance C5o. v. Norwood, 57 Kan. 610, 611, 613, 615, 617, 618, 
47 Pac. 529, 532, the agent of the insurance company agreed with the 
insured, in the preliminary negotiations, that they should be per- 
mitted to carry $37,500 additional insurance, and promised to make 
out the policles to that effect. In reliance upon this agreement and 
promise, the insured neglected to read the policies when they were 
delivered. They were for |2,5O0 each, permitted only 132,500 con- 
current insurance, and provided that they should be void if the in- 
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sured procured more without the consent of the company. The in- 
STired obtained f37,5(H) concurrent Insurance, and the company de- 
fended an action on one of the policies on the ground that it waa 
avoided by this overinsurance. The insured pleaded the previoua 
oral agreement and promise, and alleged that the company was 
thereby estopped from making this défense. The suprême court of 
Kansas held that the plea could not be sustained, and that there 
oould be no recovery upon the policy. In Union Nat. Bank v. German 
Ins. Co., 18 C. C. A. 203, 71 Fed. 473, the circuit court of appeals 
for the Seventh circuit came to a like conclusion. In Association v. 
Kryder, 5 Ind. App. 430, 435, 31 N. E. 851, the solicitor of the com- 
pany promised the insured in the prier paroi negotiations, that the 
policy of insurance on his barn and its contents would insure his 
horses, whether they were in or ont of the barn. The horses were 
killed î»y lightning in the fleld near the barn; and, to the plea that 
the association was bound by the construction which the agent gave 
to the policy, the court answered: 

"The policy was read by the appellee, and the représentation was not of any 
material fact, but of a question of law, relative to the construction of the contract. 
The appellee had no right to rely upon such représentation, and fraud cannot be 
predicated upon It" Burt v. Bowles, 69 Ind. 1; Clodfelter v. Hulett, 72 Ind. 
137. 

In Oasualty Co. v. Teter, 136 Ind. 672, 673, 676, 679, 36 N, E. 283, 
the agent represented to the insured that a policy of insurance against 
accidents of travel as a passenger on a public conveyance, which he 
was soliciting him to take, would oover accidentai injuries which he 
might receive while he was caring for and selling a load of horses 
which he was about to transport to market by raiî. He fell from a 
hayloft in a livery barn while caring for his horses in a market town 
to which they had been transported, but the suprême court of Indiana 
held that he could not recover. 

It is useless to review other décisions. This proposition is founded 
in reason, and sustained by the authorities, and it should be deemed 
to be the settled law of the land: 'No représentation, promise, or 
agreement made, or opinion expressed, in the previous paroi negotia- 
tions as to the terms or légal effect of the resulting written agree- 
ment, can be permitted to prevail, either at law or in equity, over the 
plain provisions and just interprétation of the contract, in the ab- 
sence of some artifice or fraud which concealed its terms, and pre- 
vented the complainant from reading it. Laclede Mfg. Co. v. Hart- 
ford Ins. Co., 19 U. S. App. 510, 313, 520, 9 C. C. A. 1, 3, 8, and 60 
Fed. 351, 353, 358; Insurance Co. v. Henderson, 32 U. S. App. 530, 
540, 543, 547, 16 C. C. A. 390, 391, 393, 395, and 69 Fed. 762, 764, 766; 
Thompson v, Insurance Co., 104 U. S. 252, 259; Insurance Co. v. 
Mowry, 96 U. S. 544, 547; Assurance Co. v. Norwood, 57 Kan. 610, 
611, 613, 47 Pac. 529, 530, 531, 532; Association v. Kryder, 5 Ind. 
App. 430, 435, 31 N. E. 851; Union Nat. Bank v. German Ins. Co., 
18 C. C. A. 203, 71 Fed. 473; Casualty Co. v. Teter, 136 Ind. 672, 673, 
676, 679, 36 N. E. 283; Burt v. Bowles, 69 Ind. 1; Clodfelter v. Hulett, 
72 Ind. 137; Hudson Canal Co. v. Pennsylvania Coal Oo., 8 Wall. 276, 
290 ; Insurance Co. v. Lyman, 15 Wall. 664 ; Pearson t. Carson, 69 Mo. 
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550; Insurance Co. t. Neiberger, 74 Mo, 167; Lewis t. Insurance C3o., 
39 Conn. 100. 

Under the évidence presented in this record, the appellee cannot re- 
cover upon thèse policies, either at law or in equity; and the de- 
cree below must be reversed, and the case must be remanded to the 
court below, with directions to dismiss the bill. It is so ordered- 
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(Circuit Court of Appeala, Seventh Circuit. Pebruary 25, 1898.) 

Nos. 442, 452, 453, and 454. 

L Carriers of Goods— Destrcction bt Pire— Delivert. 

A railroad operated by défendant as recelver, being wlthout yard faclU- 
ties or switching engines at Its terminus, in East St. Louis, entered into 
a contract with a terminal corapany having yards and tracks and Con- 
necting with St. Louis, by which such Company, for a stipulated charge, 
agreed to furnlsh to the railroad the necessary yard room and track facili- 
ties, and the necessary swltch ehgines and yard men for making up and 
breaking up Its freight trains. It was the custom. In operating under thls 
contract, for the terminal Company to take cars of freight arriving, and 
place them on Its tracks, where they remalned untll a new waybill was 
furnlshed to It by the défendant, and were then transferred accordlng to 
Its directions. In case of freight conslgned to St. Louis, It was the custom 
of défendant to notify the consignée on its arrivai, and, on recelpt of di- 
rections from such consignée, to Issue the waybill to the terminal Com- 
pany, deslgnating the point of dellvery. It appeared that the terminal 
Company, to Increase Its transfer business across the river, had offered 
to dealers in barley In St. Louis to hold upon its tracks free of charge 
cars recelved by It, untll the barley should be sold, but it dld not appear 
that défendant knew Of such arrangement Certain cars loaded with bar- 
ley, the shipments belng indnced by this arrangement, and also a car, 
No. 1,004, conslgned to a point in Âlabama, came over defendant's road, 
and were taken by the terminal company, and placed on its tracks, where 
It usually placed defendant's cars. While standing upon such tracks, 
where some of them had remalned for several days, the cars were de- 
Btroyed by flre through the négligence of the terminal company. No way- 
blUs for any of such cars had been Issued by défendant. Beld, that as to 
the cars loaded with barley and their contents défendant was not llable. 
Woods, J., holding that, under the arrangement between the consignées and 
the terminal company, whIch, In the absence of their dissent, was bindlng 
on the shippers, there was a dellvery by défendant when the cars came Into 
the actual possession of the company. Showalter, J., concurring on the 
ground that the taklng possession of the cars by the terminal company 
with knowledge that the shlpment over defendant's Une had been com- 
pleted, and that they were to be moved over Its tracks to some point of 
dellvery or connection, constituted a dellvery to it as Connecting carrier. 
Jenkins, J., dissenting on the ground that there was no dellvery by défend- 
ant, whlch relieved him of Uabillty as a carrier, untll shipping directions 
had been glven to the terminal company, that company having no au- 
thority to move or deliver the freight until the recelpt of such directions, 
and only In accordance therewilh. As to car 1,004, held, that there was no 
dellvery, and défendant was llable for Its loss. Showalter, J., dissenting. 

t. SaMB — CONTINUCUB Carriagb. 

When a car load of goods is shlpped for continuous carriage over Connect- 
ing Unes, the Initial carrier is not relieved of responsibîlity by merely deliv- 
ering possession of the car to the Connecting carrier, but his liabiiity for a 
Inss continues until he bas also dellvered shipping directions to the latter. 
Showalter, J., dissenting. 

* Rehearlng denled Aprll 1, 1898. 
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Appeals from the Circuit Court of the United States for the Southern 
District of Illinois. 

Thèse appeals are from decrees agalnst the appellant, 0. H. Bosworth, as re- 
ceiver of the Chicago, Peoria & St. Louis Railway Company, in favor of Inter- 
veners in the case of the Mercantile Trust Company against the Chicago, Peoria 
& St. Louis Railway Company, wherein the receiver was appointed, for damages 
eaused by the buming of freight cars and their contents, of which the appellant 
is alleged to hâve had possession as a common carrier, on the evening of Octo- 
ber 28, 1894, at Bast St. Louis. By an amendment the pétitions were made to 
charge that, while the cars were still in the possession of the receiver at Bast 
St. Louis, he negligently caused and permitted them to be placed In proximity 
to a wooden warehouse fiUed with baled and loose hay, which was exposed to 
fire from passing locomotives, and in some manner caught flre, which, com- 
municating to the cars, caused the damage complalned of. The amounts decreed 
to be paid to the interveners, respectively, were: To the Chicago, Milwaukee 
& St. Paul Railway Company, $9,o;i3.73; to Jacob Rau, $1,144.07; to the Hunt- 
ting Elevator Company, $2,600.95; to the Carr, Ryder & Engler Company, 
$777.2G; and to others, not parties hère, whose decrees it bas been agreed shall 
abide the resuit of thèse appeals, varions sums, aggregating nearly $10,000. The 
facts, in the main, were agreed upon; and the controUing question Is whether 
the cars and goods at the time of destruction were in the possession of the 
receiver, or had passed into the possession of the Terminal Railroad Association 
of St. Louis, which owned the traclvs upon which the cars were standhig when 
they were consumed. It appears that, not having adéquate yard facilities of 
Its own at Bast St. Louis, the Chicago, Peoria & St. Louis Railway Company 
on August 1, 1892,entered Into an agreement with the terminal railroad asso- 
ciation for the use of its tracks, and, either by acquiescence or by formai stipu- 
lation, that agreement remained in force between the terminal association and 
the receiver. Only the first, fourth, and flfth clauses need be quoted: 

"It is agreed that the party of the first part [the terminal railroad association] 
shall f urnish the necessary yard room and track facilities In their yards In Bast 
St. Louis, Illinois, as now located, and the necessary switch engines and yard 
men to do the switching of the party of the second part In the making up and 
breaking up of ail freight trains that départ from and arrive at Bast St. Louis, 
and to furnish storage room for a reasonable number of cars necessary to prop- 
erly take care of and handle the business of the party of the second part, not 
exceeding one hundred and fifty (150) cars at any one tùne; and the charge 
for the facilities and the work above named shall l)e at the rate of fifty (50) 
cents per loaded car In and out, except cars on which the party of the first part 
re|eives a bridge toU, which will be handled free; empty cars In and out free." 
"Fourth. AU cars consigned to and from the Bast St. Louis freight house of 
the party of the second part to be switched to and from the Wiggina Transfer 
tracks wlthout extra charge. Regular switching charges and rules to apply 
on ail other cars to and from connections; the party of the first part to be 
governed in making its collections by instructions shown on billing to it as 
to who should pay. In the absence of any instructions the switching charges 
will follow the car. Fifth. The party of the first part to furnish track room 
upon which the engines of the party of the second part can be switched and 
cared for and tumed as may be required; the care of such engines to be under 
the supervision of the party of the first part; the price for the service ren- 
dered to be agreed upon by the master mechanic of the party of the first part 
and the superlntendent of motive power and machinery of the party of the sec- 
ond part." 

"Thèse tracks of deposit," says the master's report, "were not exclusively 
used by the C, P. & St. L., but the cars seem to hâve been always placed 
upon them." It Is apparent from the évidence, however, that the receiver 
had no voice in determining where a car should be placed, or with what care 
It should be guarded. 

For the purpose of saving the labor and expense of making proof, the parties 
stipulated that the property described in the several pétitions was destroyed as 
stated; that the Carr, Byder & Engler Company, a corporation, on October 20, 
1S94, delivered the property described In its pétition to the Chicago, Mllwaukeè 
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& St Paul Railway Company at Dubuque, lowa, loaded in car No. 1,004 cl the 
Rock Island & Peorla Bailway Company, and eonsigned for transportation as 
per bni of lading to the May & Thomas Hardware Company, Birmingham, 
Ala., by way of East St. Louis, 111.; that the Chicago, Milwaukee & St. Paul 
Railway Company was the owner of the 38 cars described in its pétition; that 
during the evening of October 28, 1894, those cars, while on the traclis of the 
Terminal Railroad Association of St. Louis, commonly used by the receiver 
under the agreement between that association and the Chicago, Peoria & St. 
Louis Railway Company, dated August 1, 1892, were damaged by flre to the 
total amount of $9,033.73; that the cars were eonsigned as per bllls of lading 
and wayblHs Introduced In évidence; that Jacob Rau, of WyliofC, Minn., at 
the tlmes and places alleged in his pétition delivered to the Chicago, Milwauiiee 
& St. Paul Railway Company two car loads of barley, eonsigned to the Orth- 
wein Grain Company, St. Louis, Mo., by way of East St. Louis, 111.; that 
receipts, in the form of exhibits attached to the stipulation, were given by the 
railway company at the tlme the barley was received for transportation; and 
that when destroyed the barley belonged to the petitioner, and was of the value 
of $1,144.07. The stipulation in respect to the shipment of the Huntting Ele- 
vator Company Is in the same words, except that the consignée named is the 
Teichman Commission Company, and the value of the goods destroyed is stated 
to hâve been $2,650.95. Lilse stipulations were made concerning the cases of 
other interveners, from whose decrees there bas been no formai appeal. The 
agreement was afterwards amended by strllsing out the clause in respect to the 
ownership of the barley shipped by the several petltioners, except Rau and one 
other, whose consignments were for sale on commission. 

It is contended by the appellant that the destination of the cars consumed, 
except flve, as shown by the waybills and receipts or copies thereof Introduced 
in évidence by the hiterveners, was East St Louis, although in the column 
under the head of "Marks and Consignées" the name of the consignée, and the 
words "St. Louis, Missouri," appear. The shipments of barley, except those 
for sale on commission, were made In pursuance of télégraphie correspondenee 
showing ofCers of net priées by the brokers or commission men at St. Louis, 
accepted by the shippers; and It is contended by the appellant that on delivery 
of the grain to the carrier the title passed to the consignées, and that the inter- 
veners hâve no right of action. On the other hand, proof was ofCered to show 
that delivery at St. Louis was intended by the' parties, and that on that under- 
standing other shipments were made after the fire in lien of those destroyed. 
At the tlme of the fire, the cars destroyed, together with others which were 
injured and afterwards repaired, had been on the traeks of the terminal associ- 
ation for varions periods of time,— one since the 28th day of September preced- 
ing,— and of those received in October there arrived on the lOth, 1; on the 
16th, 1; on the 24 th, 4; on the 25th, 18; on the 26th, 12; on the 27th, at 
7:55 a. m., 9; at 6:44 p. m., 2; and on the 28th, at 6:55 a. m., 4; at 1:45 p. m., 
1; and at 2:57 p. m., car 1,004. Of the aggregate number (54), ail but 8 were 
cars of the Chicago, Milwaukee & St. Paul Railway Company, 

In respect to the manner in which the cars brought in over the receiver's road 
were handled and disposed of by the employés of the receiver and of the terminal 
association under their agreement, It appears that after an incoming train had 
been broken up, and the cars placed on the traeks of the terminal company, 
they remained there, in the physical control of that company, until the consignée, 
to whom the receiver was accustomed to send prompt notice of the arrivai of 
a car eonsigned to him, should indicate the particular destination, which might 
be on the east or west side of the river, or a point on the Une of another rail- 
road, whereupon the receiver would malie out and deliver to the terminal com- 
pany a new waybill, on which that company would transfer the car as directed. 
It appears further that on the delivery of such a new waybill, and not sooner, 
It was the eustom of the receiver, if the car belonged to another company, to 
send notice to that company that the car had been delivered to the terminal 
association; It being the eustom of railroad companies in that way to keep each 
other advised of the disposition and whereabouts of their respective cars. It 
satisfactorily appears further that it was the eustom of brokers and buyers at 
St. Louis to leave in the cars, until sold, certain classes of goods, and particu- 
larly consignments of barley received upon the traeks of the terminal railroad 
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association, wliether billed to St. Louis or East St. Louis; the mode of selling 
goods so held being by samples taken on the arrivai of cars by agents of the 
consignées employed to visit daily the yards for that purpose. It further ap- 
pears that the recelver at the heai-ing before the master made a statement of 
facts which he proposed to prove by some of the consignées of the barley in 
question, and aslied time to produee the witnesses, and that in order to avoid 
delay it was agreed by the interveners that, if produced, the witnesses would 
testify, as stated by counsel for the receiver, to the effect foUowing: "That the 
terminal railroad association personahy solieited this particular barley business, 
origiuating on the Chicago, Milwaukee & St. Paul Kailroad, upon which this 
controversy is pending; that thèse solicitations by the terminal railroad associ- 
ation were made to ail barley dealers in St. Louis to whom the particular con- 
signments of barley were made which are now in litigation; that the terminal 
railroad association, as an inducement to barley dealers and shippers, agreed to 
hold the cai's on their tracks at East St. Louis, and offered other facilities in 
and about their yards at East St. Louis, by which the St. Louis Terminal Rail- 
road Association succeeded in securing the business of ail the shippers (by that 
term I mean the consignées and shippers), except the business of the John Wall 
Commission Company, whose business was being handled by the Wiggins Perry 
Company, a competing line with the St. Louis Terminal Railroad Association, 
and that at a later day they also secured the business of this last-named ârm; 
and that this solicitation was made in the interest of the terminal railroad asso- 
ciation, for the express purpose of having the business sent down the east side 
of the Mississippi river, so as to give them the beneflt of the transportation 
across the river at East St. Louis to St. Louis, in compétition with lines west 
of the Mississippi river." 

In a gênerai report of the master touching ail the cases, it is sald "that no 
notice was sent to the owner, shipper, or consigner of the arrivai of said cars 
at St. Louis, or of the delivery of them to the terminal railroad"; and, in the 
spécial report upa» the case of Jacob Rau, it is said, concerning his cars, that 
"no notice of their arrivai was given to owner." It is not reported that the 
consignée of any car was not notifled by the receiver, and did not otherwise 
hâve knowledge, before the lire, that the car had arrived, and was upon the 
terminal tracks, subject to his order. On the contrary, the proof is that the 
consignées received from the shippers immédiate notice by mail of each consign- 
ment, and in addition received a sample of the grain, which, aecording to the 
report, the shippers were accustomed to send by express. Informed in this way 
of the number and contents of a car in transit, the agent of the consignée in 
regular and daily attendance in the yards for that purpose was able to take, 
and, there being no évidence to the contrary, presumably did take, the required 
sample from each car promptly upon arrivai. ïhis conclusion is fortified by a 
letter of the Orthwein Grape Company to one of the interveners, in which it 
is said, "Two of your cars [giving the numbers] arrived this afternoon," and by 
the testimony of Eau to the efCect that his consignée had possession of samples 
of his grain taken from the cars on the day of their arrivai at East St. Louis. 
The proof, in addition to the facts stated, being that notice of the arrivai of 
cars was regularly and promptly sent to the consignées by the employés of the 
receiver, the fair inference. In the absence of contrary évidence, is that notices 
of the arrivai of the cars in question were sent, and were duly received by the 
consignées. 

Bluford Wilson, for appellants. 
Burton Hanson, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge (after making the foregoirig statement). If 
the facts were simply that under the agreement of 1892, and in ac- 
cordance with the custom which had grown up, cars from the receiver'a 
road were taken by the terminal association and placed upon its tracks, 
and permitted to remain there until the receiver, at the request of the 
consignée, should make eut and deliver to the terminal association 
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new wajbills showing a particular destination, it would perliaps be 
true, as contended in behalf of the interveners, that the responsibility 
of the receiver for the cars, with their contents, whicli were destroyed, 
had not ceased, because the waybills under which they could hâve been 
transferred had not been made out. But, besides the fact of the 
custom, the undisputed évidence is that shipments of baiiey originating 
on the Chicago, Milwaukee & St. Paul Railroad, including the con- 
signments in dispute, were made to or by way of East St. Louis in 
order that the cars should come into the possession of that association 
for transfer in pursuanoe of an understandin"; amounting to an agree- 
ment between the association and the consignées that the association 
should hold the cars on its tracks, and aft'ord other facilities about 
its yards at East St. Louis, until the consignée of a car should dé- 
termine and give notice to what point the transfer should be 
made. That agreement was équivalent to a spécifie direction by 
the consignée upon the receipt of each car by the terminal asso- 
ciation that the car should be held for further orders; and in that 
situation, whatever otherwise might hâve been his duty, the re- 
ceiver was under no obligation to notify the consignée of the ar- 
rivai of a car, and it is not material whether such notice was 
given or not. The delivery to the terminal association was com- 
plète, and no delay in making out new waybills, or in sending junc- 
tion notices to the owners of the cars, if owned by other companies, 
could be of force to show a continued légal or constructive possession 
by the receiver. The consignées, whether buyers of the grain or 
agents of the shippers, it is well settled, had authority, in the absence 
of notice to the contrary, to direct what disposition should be made 
of the cars on their arrivai at East St. Louis, and the légal resuit is the 
same as if the terminal company's possession and détention of the 
cars had been with the consent or by direction of the interveners them- 
selves. In view of the custom which prevailed, and of the agree- 
ment between the terminal association and the consignées of barley 
at St. Louis, the liability of the receiver as carrier ceased once the 
cars had been placed upon the terminal tracks. From that time the 
question was not whether the placing of the cars upon its tracks by 
the terminal association operated to transfer the liability of a carrier 
from the receiver to the terminal association, but was whether the 
liability of a bailee for hire, or as warehouseman, was on the receiver, 
or on the terminal association. It is doubtless true, in a gênerai sensé, 
that the shipper of goods, or the owner of goods shipped, is entitled 
to the common-law liability of the carrier until the goods shall bave 
reached their destination; but that right, it must be clear, does 
not exist when the course of transportation is not to be continuons, 
as when, to the knowledge and with the consent of the shipper, there 
must be on the way a place and period of storage; and, when the right 
exists, it is one which the shipper or his agent, the consignée, may 
waive, and in this case it was waived by the consignées when they 
agreed and directed that the cars and contents should be held or. 
the terminal tracks to await their spécifie orders for transfer. If the 
original destination was St. Louis, and was so intended by the ship- 
pers, no notice of any restriction upon the authority of the consignées 
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to change the destination was given; and when by their direction the 
course of transit was broken or suspended the liability of the carrier 
ceased, and undor the facts, as they appear, the liability of bailee com- 
menced, on the part either of the receiver or of the terminal associa- 
tion, and the question is, on which? It does not solve this question to 
say that the action of the terminal association, under its contract with 
the receiver to break up trains and to remove the cars to certain 
tracks, did not constitute a delivery. Under that contract, and under 
the custom which had prevailed, if the proof went no further, it is 
conceded that the terminal association would bave been under obliga- 
tion to obey the orders of the receiver with respect to the cars; but 
when, in addition to that contract and the custom, it is shown that 
the terminal association was under a separate agreement with the 
consignées (to which the receiver was not a party, and of which it 
does not appear that he had knowledge) to hold on its tracks ail cars 
consigned to them, until they should give notice of the desired trans- 
fer, a radically différent case is shown. Under that agreement it 
was not material, nor was it contemplated, that the terminal asso- 
ciation should know of the final destination of any car, or of its con- 
tents, until the time for transfer should come. The purpose of the 
-agreement was to leave the destination undetermined until the last. 
No liability as common carrier could attach to the terminal associa- 
tion until a forward movement or transfer of the car should be or- 
dered; and there being, as already explained, no question of liability 
as a carrier, the question of formai delivery, as affecting the existence 
of such liability, or its transfer from one company to the other, was 
in no sensé involved. Whether the receiver, either in ignorance of 
the agreement of the association with the consignées, or for other 
reason growing out of the custom of business between the two com- 
panies, supposed himself to be in some sensé responsible for the con- 
signments in question, is not material. Neither is it important, if 
true, that the terminal association undertook to furnish terminal 
or yard facilities which it was the duty of the receiver's company 
to provide. If otherwise there would hâve been such a duty on the 
receiver, he was relieved of the duty in respect to thèse cars by force 
of the agreement between the consignées and the terminal association. 
To a consignée who has provided a place for the receipt and storage 
of his goods a carrier is certainly under no obligation to afford like 
facilities; and if, by reason of an independent contract, the carrier 
has a right to make delivery or to store goods in the same place pro- 
vided by the consignée, the carrier does not on that account remain 
responsible to that consignée for the safety of his goods after deposit- 
ing them in that place. Thèse consignées having bargained with the 
terminal association to hold their cars upon its tracks, the tracks be- 
came theirs for that purpose, just as much as otherwise they would 
bave been the tracks of the receiver under his agreement with the 
terminal association; and, the cars having been placed upon those 
tracks, the receiver's possession and responsibility ceased, as they 
would hâve ceased if the cars had been placed on private tracks of 
the consignées; and whether waybills had been handed over, or re- 
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màinëaiiQ the possession of the receiver, could be of no possible sîg- 
nificance. 

The principles of law underlying thèse propositions, if they are 
not to De regarded as elementary, are well established and familiar, 
and are quite in harmony with the opinion in Mt. Vernon Co. v. Ala- 
bama G. S. E. Co., 92 Ala. 296, 8 South. 687, and other cases to which 
référence has been made. • See, also, Pratt v. Eailway Ce, 95 U. S. 
iS. While it is conceded that ordinarily there must be a continuons 
liability as common carrier upon somebody until the goods hâve ar- 
rived at their destination, manifestly the rule does not apply when, 
as hère, the shipper, through bis agent, the consignée, has consented 
to an interruption of the course of transit, and to the holding of the 
goods meanwhile by a bailee of his own sélection. The supposed 
difficulty with the proposition that the terminal association was still 
in possession, because it did not know that thèse cars were for St. 
Louis, nor to whom they were consigned, nor whether they might not 
be intended for the Wiggins Ferry Company, and in the usual course 
of business could not know until waybills had been delivered to it, 
is not substantial. There is no évidence that the association did not 
in fact know that the cars were for consignées in St. Louis for whom it 
had agreed to hold cars. The évidence shows that sometimes the 
agents of the association at the instance of consignées called for cars 
for which no waybills had been requested of the receiver by the 
consignées. I^ the information had been deemed important, it was 
easy to obtain it from the consignées and their agents, and doubtless 
from the agents ôf the receiver, wîthout waiting for the time of trans- 
fer, when, customarily, waybills were called for and delivered. The 
information, however, was not in fact important, because until the 
particular destination of a car hàd been determiaed by the consignée 
the. responsibility of the association as bailee was only for ordinary 
car e, and could not be greater or less whether the name of the con- 
signée or the destination of the car were known or unknown. In- 
deed, the association, under its contract with the receiver, was under 
the same liability to the receiver, if the receiver remained liable to 
the owner; and on ûo possible supposition or theory is it perceived 
that its liability could be afEected by its knowing or not knowing 
whether particular cars came within the scope of its agreement 
'^ifh the consignées at St. Louis. Besides, it was not a part of the 
èigreement that the terminal association would hold for the consignées 
cars received upon its tracks, which it knew to be, or when it knew 
them to be, so consigned. Such a limitation upon the scope of the 
agreement is not even suggested by the évidence, would be in itself 
unrèasonàble, and presumably was not in the mind of either party. 
Even under the agreement with*' the receiver, the actual possession 
and physical control of the cars pâssed immediately upon arrivai to 
the terminal association; and, if consigned to parties for whom the 
association had agreed to hold them, there is no reason suggested for 
côntinued liability of the receiver, in any character, except the lack 
of the mère formality of making ont and delivering to the terminal 
association a waybill, which, in the course of business, could not be 
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made ont until the consignée, in his own pleasure, should give tKe 
necessary direction; and, if that had been done, the terminal associa- 
tion would liave become liable, as a carrier, to make an immédiate 
transfer to the place, or in the direction, of ultimate destination. In 
other words, on the theory that the terminal association's liability to 
the consignées or shippers could arise only upon receipt, in the usual 
course, of waybills from the receiver, it could never hâve become 
liable as bailee under its agreement with the consignées to hold the 
cars for them, and could hâve incurred liability only as a carrier to 
make transfers as ordered. It is évident, moreover, that the receiver 
was not bound to make out new waybills, and might hâve avoided this 
formai objection to his discharge from liability, if he had known of 
the agreement of the terminal association with the consignées, by de- 
livering or tendering the original waybills on the arrivai of the 
cars, or at a later time to the terminal association; but that, again, 
would hâve been only a formality, without substantial effect upon the 
relations or rights of the parties, and therefore was not necessary. 
It is perhaps true that, if the responsibility of the receiver had not 
ceased, the owners, whether consignées or shippers, would hâve had 
their élection to sue the receiver for a breach of contract as bailee, or 
the terminal association for negligently causing the injury; but, 
having themselves entered into an understanding with the terminal 
association whereby it was to hold the goods for them, they neces- 
sarily waived any right to look further to the responsibility of the 
receiver; and, upon the destruction of their property through the 
fault of the terminal association in exposing it to what the master 
has characterized as a véritable fire trap, they had, upon the facts 
disclosed, and presumably hâve yet, a clear right of action against that 
association upon its contract with them; and in such an action, if 
brought, the association could hardly be heard to say that no liabil- 
ity had arisen under that contract because it had not received way- 
bills, or did not know to whom the cars had been consigned. 

If it appeared that the receiver had knowledge of the agreement 
between the terminal association and the consignées, the plain, if not 
necessary, inference, would be that it was merely for the convenience of 
the parties that the receiver did not give the original waybills, or 
copies, to the terminal association upon the arrivai of cars, but waited 
until the consignées had determined the final destination, and then 
made out new waybills; and, if it be assumed that the receiver was 
ignorant of that agreement, it is no less clear that the terminal asso- 
ciation and the consignées, solely for their own convenience, continued, 
according to the custom, not to call upon the receiver for waybills until 
by the détermination of the consignées the cars were to be forwarded ; 
and the légal conséquence should be and is the same as if the receiver 
had possessed full knowledge of the situation, or, if there be a différ- 
ence, it is in the receiver's favor. The principle involved is well 
illustrated, upon a converse state of facts, in the case of St. Louis, I. 
M. & S. Ry. Co. V. Commercial Ins. Co., 139 U. S. 223, 11 Sup. CL 554, 
There the owners of cotton destroyed by ôre, and the railroad comiany 
which was sued, were, as hère, in separate contract relations with 
the Union Compress Company, which, like the terminal association 
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hère, held the goods as bailee either for the owner or for the raiiroad 
Company. Pursuant to a custom which had grown up for the con- 
venience of ail parties, the railway company had been in the habit of 
giving to the owners of cotton, in exchange for the receipts of the com- 
press company, through bills of lading, before the cotton had been 
loaded upon the cars, and had been accustomed to give the compress 
company notice of the fact of loading, with direction in each instance 
to ship the cotton on the raiiroad by a route and to an address named ; 
but in this case no bill of lading had been given, and, before loading, 
the cotton was burned. The raiiroad company was charged with a 
négligent failure, though often requested by the compress company, 
to furnish transportation according to its contract with that company; 
and one of the questions in the case was how far the railway company's 
liability in the action was affected by the fact that it had issued bills 
of lading for other cotton, which formed a part of the accumulated mass 
which was burned in the street, — no waybUl having been given for 
the 340 baies for the destruction of which the suit was brought. "This 
cotton, certainly," says the opinion, "was in the exclusive possession 
and control of the compress company. The railway company had not 
assumed the liability of a common carrier, or even of a warehouseman, 
with regard to it; had given no bills of lading for it; had no custody 
or control of it, and no possession of it, actual or constructive ; and had 
no hand in placing or keeping it where it was." And, speaking directly 
in respect to the effect of the issuing of bills of lading upon the com- 
pany's liability for cotton covered thereby, the court said: 

"There is nothing else in the case which bas any tendency to show that the 
railway company had or exercised any control or custody of the cotton, or of 
the place where it was Icept by the compress company, before It was put upon 
the cars by that company. ♦ » • xhe évidence warranted, if it did not 
require, the inference that the bills of lading were issued merely for the con- 
venience of ail parties, and with no Intention of making any change In the 
actual or légal custody of the cotton until it was so loaded. California Ins. 
Co. y. Union Compress Co., 133 U. S. 38T-415, 10 Sup, Ct. 305. Upon the facts 
of this case, it may well be doubted whether the liability of the railway com- 
pany as a common can'ier begaa before the cotton had been received upon its 
cars, and had thereby corne into its actual and exclusive possession and control." 

In California Ins. Co. v. Union Compress Co., referred to above, in 
respect to a similar issue of bills of lading it is said: 

"At most, the raiiroad companies, by acquiring the receipts of the plalntifî 
and issuing bills of lading for the cotton, tooli only constructive possession of 
It; and the plaintifC, retaining actual and physical possession of it, did not lose 
any élément of possession necessary to give it the right to effect Insurance for 
its own benelît." 

So, hère, upon the facts stated, the nondelivery of waybills by the 
receiver to the terminal association, in any view, can constitute évi- 
dence only of constructive possession, and, since in that respect a way- 
biU is less signiâcant than a bill of lading, should not, in view of tlie 
agreement between the consignées and the terminal association, be 
deemed to be controlling, or even perauasiive, évidence of continued 
possession, even constructive, on the part of the receiver, and of consé- 
quent responsibUity for the safe-keeping of the cars. Two things are 
necessary to the beginning of liability as a carrier, namely, delivery 
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(that is to say, a transfer of the physical possession of the goods) and 
shipping directions, while to the initiation of liability merely as a 
bailee for hire notice of ulterior destination is unimportant, and only 
possession of the goods is essential. And it is on this distinction that 
upon a delivery thereof into the possession of the terminal association 
the liability of the receiver ceased, and that association, if any one, 
became responsible for such cars and contents as were covered by its 
agreement with the consignées, whether it had or had not received 
notice of the ultimate destination of particular cars. 

It is conceded that a railroad company is responsible for the cars 
of another company in use upon its road, under the same rule of lia- 
bility as for the goods carried therein; and it foUows that, not being 
responsible in thèse cases for the contents of the cars of the Chicago, 
Milwaukee & St. Paul Kailway Company, the receiver is not responsi 
ble for the loss of the cars themselves. 

The agreements and the custom under which cars were transferred at 
East St. Louis, of course, had no application to the case of the Carr, 
Kyder & Engler Company, and the decree in favor of that company 
was right. No cessation in the course of carriage was contemplated, 
and, by the rule that the liability of one carrier in a continuons transit 
does not cease until the liability of the Connecting carrier begins, the 
receiver must be held responsible for the loss of the goods of that com- 
pany. Though in physical possession, under its agreement with the 
receiver, of the car in which the goods were being transported, the 
terminal association had not become responsible as a carrier therefor, 
because it had not been put in possession of a waybill or other f orm of 
information on which it could proceed with the carriage. In respect 
to that car, no interruption in the course of transit having been con- 
templated or authorized either by the shippers or by the consignées, it 
may be said that the receiver, as one of the Connecting carriers, was 
under the double duty — it would perhaps be proper to say as agent for 
the shipper — to deliver possession and to communicate shipping direc- 
tions to the next carrier; and that duty, in one aspect, not having been 
performed, his liability as carrier had not ceased. 

JENKINS, Circuit Judge (concurring). I concur that the appellant 
should be held liable for the destruction of the property contained in 
car numbered 1,004, and this because he had not divested himself of 
his liability as insurer by delivery of the car and its contents to the 
next succeeding carrier. The owner or shipper of goods to be carried 
over Connecting Unes of railway is entitled to the protection afîorded 
by the common-law liability of a carrier until the goods hâve arrived 
at their destination, and a reasonable time has elapsed after their ar- 
rivai to accept delivery of them; and, with respect to Connecting 
Unes, each carrier assumes the responsibility of an insurer while the 
goods are in transit over its particular line, and until delivery to the 
next succeeding carrier. Eailroad Co. v. Manufacturing Co., 16 Wall. 
318; Eailroad Co. v. Jones, 155 U. S. 33,3, 389, 15 Sup. Ct. 136. What 
shall constitute a delivery which relieves the one carrier from, and 
imposes upon the succeeding carrier, the burden of an insurer of the 
property in transit, has been the subject of sonde contention in the 
87 F.— 6 
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courts. The result of the discussion has been, as I think, to estab: 
lish a rule that is at ail times protective to tbe shipper or owner, and 
imposes the burden of insurer upon the carrier, with whom it should 
properly be lodged. No better expression of the rule can be found 
than that declared by the suprême court of Alabama (Clopton, J., 
delivering the opinion) in Mt Vernon Co. y,. Alabama G. S. R. Co., 92 
Ala. 296, 298, 8 South. 687: 

"The duties and obligations of ttie common carrier do not commence until 
tliere bas been a complète delivery of the goods, — until they are placed in his 
custody, and under his exclusive control,— for immédiate transporta tien. Though 
the goods may be delivered, if transportation is to await shipping orders or 
directions, or some aet to be done by the consignor before they are forwarded, 
or if they cannot be at once put in transitu, because of the failure of the shipper 
to give shipping orders or directions, the carrier is llable only as bailee until 
such orders and directions are given, or until he is informed to what place the 
goods are to be forwarded, and to whom delivered. The strict responsibility 
of a common carrier arises concurrently with the duty of immédiate transporta- 
tion, and this duty does not arise so long as anything remains to be done by the 
consignor before the goods can be Intelligently started on the route to their 
destination. Barron v. Eldredge, 100 Mass. 455; O'Neill v. Railroad Co., 60 
N. Y. 138; Hutch. Carr. §§ 3282-S2S8. The same rule Is applicable in the case 
of Connecting carriers. The responsibility peculiar to the common carrier is not 
devolved on the next Connecting carrier until the receiving carrier bas delivered 
the goods to the former, with directions for their shipment,— the place of desti- 
nation, and to whom consigned. Until this is done the relation of common car- 
rier is not established between the shipper and the Connecting carrier." 

The facts in that case are similar to those in the cases under con- 
sidération. The East Alabama Bailway Company received certain 
cotton, and issued a bill of lading for through transportation from 
Gradsden, Ala., to Mt. Vernon Switch, Md., over its own and Con- 
necting roads. The receiving carrier transported the cotton from 
Gadsden to Attalla, at which place the lines of the two companies con- 
nected ; and the car containing the cotton was placed upon a side track 
of défendant, — the East Alabama Railway Company having no side 
track at that point. No notice was given to defendant's agents at 
Attalla that the cotton was placed on a side track for through ship- 
ment, nor was there any name or address of the consignée, nor any 
waybill or shipping directions, sent with the cotton, or to the agent of 
défendant, until after the cotton was burned, which occurred during 
the night of the third day after its arrivai at Attalla. It was held 
that there had been no delivery, and that the liability of insurer had 
not been assumed by the défendant company. See, also, Reynolds t. 
Railroad Co., 121 Mass. 291; McDonald v. Railroad Corp., 34 N. Y. 
497; Condon v. Railroad Co., 55 Mich. 218, 21 N. W, 321; Conkey v. 
Railway Co., 31 Wis. 619. The resuit of this rule is that before a de- 
livery can be deemed completed the succeeding carrier must be invested 
by the preceding carrier with the possession and exclusive control of 
the property, and that for immédiate transportation. The liability of 
the succeeding carrier commences only when that of the preceding 
carrier has terminated. A delivery is not consummated by merely 
placing the car upon the tracks of the succeeding carrier; for such 
carrier is not by that act informed of the destination of the car, and 
cannot, therefore, give it immédiate transportation. The delivery of 
a bill of lading or waybill without delivery of possession would confer, 
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at most, only a vight to ultimate possession (California Ins. Co. v. Union 
Compress Co., 133 U. S. 387-415, 10 Sup. Ct. 365), and would not 
impose upon the succeeding carrier the liability of an insurer until de- 
livery of actual and exclusive possession and control. Kailway Co. 
V. Knight, 122 U. S. 79, 93, 7 Sup. Ct. 1132; St. Louis, I. M. & S. Ky. Co. 
V. Commercial Union Ins. Go., 139 U. S. 223, 11 Sup. Ct. 554; Railway 
Co. V. McFadden, 154 U. S. 155, 160, 14 Sup. Ct. 990. So, also, the 
mère physical possession, without shipping directions, would not impose 
such liability, although. the company might be liable for the goods as 
bailee, because the goods must be delivered into the carrier's exclusive 
possession and control, for immédiate transportation, and the duty of 
immédiate transportation could not arise until the delivery of proper 
shipping directions. There must concur the possœsion and exclusive 
control, and the necessary directions essential to immédiate transporta- 
tion, before the character of insurer can attach to the Connecting car- 
rier. Until thèse conditions hâve been performed by the delivering 
carrier, he is not absolved from liability as insurer. In the cases 
before us it appears that the appellant was without yard facilities or 
switching engines at the end of his line at East St. Louis. Under 
contract with the terminal association, the latter undertook, for a con- 
sidération stated, to furnish him with yard facilities and with switch 
engines to break up his incoming trains, and to place his cars upon 
certain designated tracks belonging to the terminal association, there 
to await further directions with respect to their destination. The 
terminal association had no means of knowing the destination of the 
cars until such further directions were given. This was accomplished 
by means of the delivery of waybills stating the name of the con- 
signée and the place of destination. In doing this work of switching 
and placing the cars, the terminal association acted as the agent of 
and for and in behalf of the receiver. While the cars so stood upon 
the designated tracks they were in the possession and under the 
control of the receiver, and not of the terminal association. A com- 
pleted delivery could only be made, according to the usual course of 
business between the two lines, by the delivery of a waybill indicating 
the destination of the goods, the amount of advance charges, the 
name of the consignée, and taldng receipts for them. Then, and not 
until then, was the terminal association invested with the possession 
and exclusive control of thèse goods. Then, and not until then, was 
the duty of immédiate transportation imposed. This was the uniform 
course of business between the Connecting carriers, concerning which 
there is no disputation in the évidence, fortiâed by the fact that the 
receiver's company, accustomed to make daUy reports to other com- 
panies of delivery of their cars to Connecting carriers, did not report 
such cars as delivered until waybills had been given to the terminal 
association, and its receipts taken for the cars. The initial placing of 
the cars by the terminal association upon its tracks under its contract 
with the receiver's company was merely the act of an agent performing 
for the principal a duty devolving upon him, and which he was unable 
to perform except in tliat way. It was the act of the receiver by his 
agent, and was not a delivery of the car for transportation to a suc- 
ceeding carrier. 
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As I read the case of Pratt v. Railway Co,, 95 U. S. 43, the facts being 
congidered, it is in full accord with the position hère assumed. With- 
out doubt the custom of business established betweeu two Connecting 
carriers may largely control in the application of the rule, since such 
custom may détermine the agreement of the carriers with respect to 
acts which shall constitute a delivery. In that case, as not hère, the 
goods were placed within the exclusive control of the succeeding carrier. 
There the présence of the goods in the précise locality agreed upon 
for the deposit of goods for transportation over the lines of the succeed- 
ing carrier, with the address of the consignées upon them, sufiâciently 
indicated that they were for transportation over its line of railway. 
Not so hère, for the cars were placed upon tracks set apart for the ac- 
commodation of the receiver, and the terminal association was without 
lînowledge of consignée or destination of the cars, or whether they 
were to be transported over its line at ail. There the goods were 
deposited by the one party, and received by the other, for transporta- 
tion, Not 80 hère, because the car was placed by the terminal associa- 
tion under its contract for the accommodation of the receiver, and with- 
out further direction it was not possible for the terminal association 
to know whether the car was for transportation at ail over its lines, or 
whether it should be transferred to the Wiggins Ferry Company. 
There, by the custom of business, it was the duty of the succeeding 
carrier, with respect to goods deposited in the particular place for 
transportation, to call upon the preceding carrier for waybills. Not 
so hère, for the duty of delivering a waybill was cast upon the receiver. 
There the liability as insurer was denied because the goods had been 
delivered to the succeeding carrier for proper carriage. 

I am of opinion that the liké rule should be applied with respect to 
the car loads of barley consigned to parties in the city of St. Louis, un- 
less the liability of insurer had been interrupted by some act of the 
consignor or consignée. It will be observed that the transit of the 
barley was not ended upon the arrivai of the cars at the end of the 
receiver's line of road at East St. Louis. It was still to be transported 
over other and Connecting lines to its destination. The barley was 
still in transitu, The record discloses that it was the custom of 
the receiver, with respect to goods consigned to the city of St. Louis, 
upon their arrivai at East St. Louis to give immédiate notice to con- 
signées, and take their directions to what part of the city of St. Louis 
the goods should be forwarded, and by what line, — whether by the 
lines of the terminal association, or by the lines of the Wiggins Ferry 
Company, two rival companies, whose lines of railway connected with 
the road of the receiver. The master's report in the principal case 
States "that no notice was sent to the owner, shipper, or consignée, 
of the arrivai of said cars at St. Louis, or of the delivery of them to the 
terminal railroad." The appellant bas cast upon him the burden of 
showing that he bas fulfiUed his contract of carriage; that upon the 
arrivai of goods, according to the custom of business, he had notifled 
the consignées, and taken their directions with référence to the further 
carriage of the goods. It is not shown that this notice was given, 
and tJie master reports that it was not This phase of the case, how- 
ever, need not be dwelt upon; for, assuming that notice had been given, 
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and no instructions received within a reasonable time, the liability 
of the receiver as a common carrier was discharged, but liability as 
warehouseman was assumed. The goods were still in his custody and 
under his control. They had not been delivered to the terminal 
association for further carriage, or for any other purpose. The cars 
were placed upon the tracks designated as the yard tracks of the re- 
ceiver, and were there for his accommodation. The terminal associa- 
tion had no control over them. It was not advised of the destination 
of those cars, or of the consignées. Until such advice, it could not 
rightfully take possession of them, nor rightfully transport them, nor 
safely deliver them. They might be for transportation over the Wig- 
gins Ferry Company, its rival; and the terminal association was 
bound by its contract with the receiver to furnish switch engines for 
the transportation of those cars, and their delivery to the Wiggins 
Ferry Company, when so ordered. If, in the case supposed, the re- 
ceiver held them merely as warehouseman, he is still liable, for his 
answer aseerts that the cars were placed in close proximity to a 
"véritable flre trap"; so that, whether the receiver is to be regarded, 
with respect to his obligation, as insurer or as warehouseman of thèse 
goods and thèse cars, he is liable for their destruction. 

It is held by the presiding judge that by reason of a certain supposed 
agreement between consignées in St. Louis and the terminal associa- 
tion, to the effect that the latter, as an inducement to barley dealers 
to ship over its Unes, would hold cars containing shipments to such 
consignées on the tracks of the terminal association at East St. Louis, 
the receiver was absolved, and liability under such agreement imposed 
upon the terminal association, so soon as thèse cars had, under the 
contract with the receiver, been placed upon the tracks designated 
for the accommodation of the receiver's cars. I am unable to concur 
in this conclusion. I hâve sought to show that there had been no de- 
livery of thèse cars to the terminal association. It had not knowledge 
of their destination. It had not knowledge of the consignées of them. 
They were subject to the direction and control of the receiver. The 
terminal association, under its contract vrith the receiver^ had placed 
thèse cars upon thèse tracks for the receiver, and for a compensation 
agreed upon. It therein was the agent of the receiver. It could not 
know whether thèse cars were to be transported over its line, or the 
lines of the Wiggins Ferry Company. It could not know in what di- 
rection they were to be transported, or their ultimate destination. 
When it had placed the cars on thèse tracks pursuant to its contract 
with the receiver, it had nothing further to do with them until the 
receiver had dispossessed himself of possession and control, and had 
invested the terminal association therewith. I cannot comprehend 
that the gênerai agreement between the terminal association and con- 
signées can become operative, with respect to the contents of thèse 
cars, until delivery to the terminal association, and it had been invested 
with the exclusive possession and the exclusive control of them. The 
force of the reasoning is not perceived, whereby it is held that, because 
in fact thèse goods were ultimately to go to persons who had con- 
tracted with the terminal association, — of which contract the receiver 
had no knowledge, — therefore thèse goods were held under that con- 
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tract before delivery in fact to the terminal association, and before it 
was invested with exclusive control of them. I do not undertake to 
say that the terminal association may not be liable to the receiver for 
its négligent acts causing the flre whereby this property was destroyed. 
Neither the question nor the party is before us. The question hère 
is whether the receiver is absolved from liability; whether, failing a 
delivery of the cars to the terminal association, failing a surrender by 
the receiver of control over them, with ignorance upon the part of the 
terminal association of their destination or their consignées, the agree- 
ment between the terminal a^ociation and the consignée had become 
operative with respect to thèse goods. I think not. If the receiver 
had directed that the terminal association, under its con tract with him, 
should transfer thèse goods to the Wiggins Ferry Company, his order 
must hâve received récognition and bave been carried out by the 
terminal association ; and it cannot be doubted that up to the time of 
the are in question the goods were so subject to the receiver's direction 
and control. For thèse reasons I think that the decrees appealed from 
should be afflrmed. 

SHOWALTEE, Circuit Judge. The failure of appellant touching 
any obligation on his part to give proper shipping directions to the 
Connecting carrier is not set up as a ground of action in any one of 
the pétitions. The cause of action alleged in each is that he was a 
common carrier, and that the property therein specifled, which was 
negligently or accidentally destroyed by flre, was at the time of such 
destruction still in his possession as bailee for carriage. Counsel 
for appellees say: 

"The pleadlngs raise a single Issue: Were the cars and their contents, at the 
time they were destroyed, in the possession of appellant, as receiver of the Chi- 
cago, Pecirla & St. Louis Eailroad Company, or had they been dellvered by him 
to the next succeedlng carrier, the Terminal Eailroad Association of St. Louis? 
Appellees clalm that the cars and their contents had not been dellvered to the 
terminal rallroad association at the time of the flre, but were In the possession 
of appellant, while appellant contends that he had made a delivery of them, and 
therefore Is not responsible for the loss and damage which the flre caused. The 
sole question for décision, therefore, Is, had there been a deUvery of the cars 
and their contents by appellant to the terminal raiiroad association at the time 
of the flre?" 

Eeferring to ail the cars in question, other than the one mentioned 
next below in this opinion, they say further : 

"Thèse cars and their contents having been consigned to St. Louis, a point 
beyond the end of the receiver's route, the duty of the receiver was, when he 
received them into his possession at Peoria, to carry them safely to Hast St. 
Louis, the end of his road, and there dellver them to the terminal association, 
the next succeedlng carrier. The obligation to safely dellver thèse cars and 
their contents to the terminal association was just as împeratlve as the obliga- 
tion to carry them safely, and until he made such a delivery he held this prop- 
erty as a carrier." 

On October 20, 1894, the Carr, Ryder & Engler Company, a corpo- 
ration of Dubuque, lowa, delivered to the Chicago, Milwaukee & St. 
Paul Eailway Company a quantity of doors, sashes, and blinds, load- 
ed in a car numbered 1,004, which belonged to the ïlock Island & 
Peoria Railway Company. This freight was consigned, by way of 
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East St. Louis, to the May & Thomas Hardwai-e Company, Birming- 
ham, Ala. The Chicago, Milwaukee & St. Paul Eailway Company 
hauled this car to Eock Island, 111., and there delivered it to the 
Kock Island & Peoria Kailway Company. This latter company hauled 
the car to Peoria, and there delivered it to the Peoria & Pékin Union 
Eailway Company. By this latter company the car was taken to 
Pékin, 111., and there delivered to this appellant receiver, operating 
the road of the Chicago, Peoria & St. Louis Eailway Company, who 
hauled the same to a point immediately beyond the terminus of his 
own rails at East St. Louis, and on the rails of the Terminal Eailroad 
Association of St. Louis; reaching that point about 3 o'clock on the 
aftemoon of October 28, 1894 Servants of the Terminal Eailroad 
Association of St. Louis, in the usual course of their employment by 
that company, then hauled the car to a certain customary halting 
place on the premises of their employer; using for the purpose an 
engine which belonged to their employer. Hère they left said car 
stationary till the evening of that day, when it was destroyed by fire. 
In the usual course of business the terminal association, after ob- 
taining from the receiver a waybill or mémorandum indicating the 
ultimate destination of said car, would hâve hauled the same over 
its own rails in East St. Louis, or over rails subject to its control for 
that purpose, and delivered the same to a carrier on whose Une the 
transit south was to continue. When the initial carrier, the Chi- 
cago, Milwaukee & St. Paul Eailway Company, received this car, it 
gave a receipt to the shipper, containing certain terms and conditions 
expressly applicable to the transit over its own Une. Each inter- 
mediate and Connecting carrier took the car, not by virtue of any ex- 
press contract with the shipper or consignée, but of its légal obliga- 
tion as a carrier to accept and carry, and safely deliver at the end of 
its line to the next succeeding carrier. The appellant hère is not lia- 
ble for the loss of the car by any express contract with the shipper 
or consignée. From the standpoint of the shipper or consignée of 
car 1,004, the terminal association was a Connecting carrier to haul 
the car from the terminus of appellant's rails to the point in or near 
East St. Louis whence the next succeeding carrier would take it south. 
Appellant was bound for the safety of the car until it went into the 
care of the terminal association. Appellant was also required to in- 
dicate to the terminal association the destination, and possibly the 
route selected south from East St. Louis. This information would be 
given by means of a mémorandum called a "waybill." The strong 
contention by appeJlees is that, because no waybill was tendered by 
appellant to the terminal association before the destruction of the 
car, appellant must be deemed in possession at the time of the loss; 
in other words, that the terminal association could not be treated as 
in possession until it had received the waybill. The terminal asso- 
ciation, as said, in fact took, and at the time of the loss had, the 
custody and care of the property. So far as appears, the haul over 
its tracks from the point where appellant's servants parted from the 
car to the point where the loss occurred, was a portion of the transit 
to be made, in any case, no matter what the ultimate destination of 
the car might ba For the purpose of moving the car thus far, the 
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information as to the ultimate destination whîch a waybill would 
hâve given was not needed. It does not appear that the lack of such 
information contributed in any way to the loss. It does appear that, 
in the peculiar carrying business conducted by the terminal associa- 
tion, the car in question would remain for a time stationary, and there- 
after be hauled, probably with other cars grouped for the purpose, 
to the starting place of the carrier who was to take it south. Infor- 
mation as to the ultimate destination and route had not as yet been 
actually imparted by appellant to the terminal association. But the 
latter was content for the time being to treat such information then 
in the possession of appellant as sufQciently available to itself. The 
theory that appellant remained constructively bailee for carriage, it 
is fair to say, is urged in connection with a document showing cer- 
tain contract relations between appellant and the terminal associa- 
tion. The first, fourth, and fifth sections of that document hâve been 
quoted iu the opinion of the presiding circuit judge. The preamble 
is in words following: 

"Whereas, the party of the flrst part undertakes to give the party of the second 
part terminal facilities at East St. Louis, Illinois, for the handling of Its trains, 
care of Its engines and cars, and the handling and care of Its freight, under the 
following terms and conditions," etc. 

The second and third sections and the last paragraph, being the 
remainder of the contract in question, are quoted below : 

"Second. Cars made 'bad order" by and during the mailing up and breaklng 
up of trains of the party of the second part to be repaired by the party of the 
second part, and the party of the second part shall furnlsh Its own car inspectors. 
Ail cars made 'bad order' outside of the yards set aside for the use of the party 
of the second part shall be repaired by the party causing the damage. Third. 
For ail loads to and from the ^'ational Stock Yards, the party of the second 
part Is to pay the party of the first part one (1) dollar per car in and out. Inclu- 
sive of the charge for maidng up and breaklng up of trains, but not the track- 
age charge at National Stock Yarks. This contract to be in force from and after 
the Ist day of August, 1892, and to continue for six months from that date, 
and to be renewed from time to time, as desired, at the expiration thereof. If 
satisfactory to both parties." 

No yards, nor any spécial place or territory in any yards, were 
"set aside" by the terminal association "for the use of" the receiver, 
in the sensé that he exercised any dominion over, or had any pos- 
sessory right to, the same. The servants of the terminal association 
may hâve been accustomed to haul cars from the receiver's road to 
some spécial territory in the yards of the terminal association, and 
that territory may for the time being hâve been "the yards set aside 
for the use of" the receiver, within the sensé of the second section 
of the contract. But said servants did not do this by any direction 
from the receiver; nor was any right in him to direct or eontrol them, 
or to designate the place on the grounds or rails of the terminal as- 
sociation where any car received from his road should be at any 
given time, in any way recognized. This was the construction given 
to the contract and acted on by the parties. The document in ques- 
tion was not a conveyance. I do not flnd in it any transfer of any 
estate in its grounds or tracks, or any part thereof, or of any pos- 
sessory interest in its engines, or eontrol over its servants, from the 
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terminal association to the receiver. That the receiver had no such 
interest or estate is more obvions hère than that in Pratt v. Eailway 
Co., cited below, the Grand Trunk Kailway Company had no pro- 
prietorship of any kind over any part of the station house of the 
Michigan Central Eailway Company. The flfth paragraph of the 
contract apparently licenses the receirer to enter the premises of the 
terminal association to look after such of his engines as may be there 
for the time being. But the receiver had no possessory estate of any 
sort in any part of the property of the terminal association. 

A shipper who sends freight over a given line of road, whether 
operated by a single carrier, or by indépendant and Connecting car- 
riers, has the right to needful terminal facilities for unloading his 
goods. In paying the freight charge, he pays for such facilities, if in 
his case they are needed. But what carrier provides them is, from 
his standpoint, an immaterial matter. If the goods are carried to the 
neighborhood of the place of destination by one carrier, and the ter- 
minal facilities made use of there to haul the goods from the terminus 
of such carrier's rails to the place of destination, or to a new starting 
place for further transit, are provided by another, the freight charge 
to the shipper will be the same for the two as if both the road of the 
flrst carrier, and the property, rails, flxtures, and equipment of the 
second, belonged to a single carrier. Assuming that the rails of this 
receiver terminated at a point in East St. Louis, but that at this point 
they connected with the rails of the terminal association, and that 
the latter company owned or possessed terminal facilities, and a 
System of what may be ealled intramural roads, by which it hauled 
cars to points in St. Louis, and to the termini in and about St. Louis 
or East St. Louis of the roads of varions other carriers leadlng from 
thèse cities in différent directions, and that the terminal association 
was in the business of receiving and hauling freight over its Unes to 
other Unes, and to various points of ultimate destination in the neigh- 
borhood, then the terminal association would be a Connecting car- 
rier, and would be subject to ail rules of law governing that busi- 
ness. The case of Walker v. Keenan, 34 U. S. App. 691, 19 C. C. 
A. 668, and 73 Fed. 755, concerned the matter of terminal facilities. 
Counsel for the defeated party in that case made application to the 
suprême court of the United States for a writ of certiorari. The sole 
matter of controversy was the true meaning and significance of the 
Covington Stock Yards Case, hère ealled to our attention by appel- 
lees' counsel, and referred to below in this opinion. The certiorari 
was denied. 164 U. S. 706, 17 Sup, Ct. 1002. A contract between 
this appellant and the terminal association regulating the charges 
which the terminal association might reçoive for the business done 
by it on its own road is nothing more than a division of the freight 
charge between the two Connecting carriers. As said above, the ship- 
per pays no more than if the appellant had himself owned and oper- 
ated the Unes of the terminal association. Such a contract could not 
interfère with or modify the légal obligation of either carrier to a 
shipper whose goods are handled successively by both. Neither ap- 
pellant nor the terminal association could évade or alter any légal 
obligation to a third party by any contract between themselves. If 
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ihe terminal association had àlienated to appellant an actual owner- 
ship or possessory right over that portion of its tracks where the cars 
in controvprsy were destroyed, and such a control over its employés 
and engines that said employés when engaged in handllng the cars in 
question were the servants of appellant, and the engine used by them 
his engine for the time being, the case would be différent. On this 
hypothesis the tracks where the cars were destroyed would hâve been 
appellant's tracks, the employés who hauled the cars to that point 
his servants, the engines used by them his engines. He would hâve 
continued to be the bailee of the property, and the matter of waybills 
or junction reports would hâve signiâed nothing. But in my judg- 
ment, as said, the contract in question had no force as of aliénation 
by the terminal association to appellant of any possessory right, in- 
terest, or estate in or over auy property of the former Tcompany, or 
of any control over its servants. Neither the relation of lessor and 
lessee, nor that of licensor and licensee, existed between thèse par- 
ties, as resulting from said contract, so far as it concerned the cars 
and contents in question. 

In the Covington Stock Yards Case, 139 U. S. 128, 11 Sup. Ct. 461, 
it was Tuled, in eflect, that a carrier bringing cattle to a consignée who 
had provided himself witfa structures Connecting his yards with the 
railroad track, whereby cattle might be unloaded directly from the 
cars into his yards, could not refuse to unload the cattle of such con- 
signée into the yards, and by means of the appliances provided by 
him, for the mère purpose of compelling him to pay a terminal fee 
at the eattle yards provided by the company, or provided by an in- 
dépendent corporation. This case, as I conceive, has not hère the 
application and signiflcance suggested by counsel for appellees. Of 
the cars in question, one was to go to Birmingham, Ala.; the others, 
loaded with barley, to différent points in and about St. Louis, as 
directed iby the consignées. Appellant did not engage to furnish 
unloading facllities for thèse cars. He was under no obligation to 
thèse appellees to provide terminal facilities for unloading. He 
handled the cars and freight as an entirety. So far as concerns any 
one of the cars hère in question, when the terminal association took 
possession the appellant, as a carrier or bailee, no longer had any 
control. No one of thèse cars would again corne into his custody, 
unless the owner of such car, or of the property therein contained, 
should see fit to reship the same back over his road. Appellant had 
brought the cars in Controversy safely to the end of his Une, and the 
terminal association had hauled them over its tracks to the place of 
loss. Appellant had ceased to be bailee of thèse cars, or any of them, 
and the terminal association had become such bailee. The terminal 
association had voluntarily accepted ail thèse cars from appellant, 
knowing them to be at the time of such acceptance in transit. They 
were upon the tracks of that company, and would be moved thereaf ter 
by that company, by its servants usiug its engines, and over its tracks, 
or over tracks under its control for that purpose. It matters not that 
the information upon which the latter company would act in the fur- 
ther transit of car 1,004 was still to come from appellant, or that the 
information touching the différent points in St. Louis where the cars 
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of barley were wanted by the consignées might also come tluougli ap- 
pellant. Ultimate shipping directions, as between appellant and the 
terminal association, were regulated by an understood course of deal- 
ing between them. Such a car, for instance, as 1,004, wonld in any 
case, and by reason of the peculiar character of the carrying business 
conducted by the terminal association, remain for a time stationary on 
its premises. It mattered not whether the ultimate shipping direc- 
tions were contemporaneous with the delivery, or some hours later. 
Following the custom which had prevailed between the two carriers, 
appellant had not at the time of the loss sent the ultimate shipping 
directions. But for the destruction of this car, appellant would hâve 
given the shipping directions within ample time to suit the conven- 
ience of the terminal association in moving the car on to the start- 
ing place of the next succeeding carrier. Such shipping directions 
as appellant was able to give concerning any of thèse cars were at 
ail times available to the terminal association. Concerning some of 
the cars consigned to parties in St. Louis, the évidence seems to show 
that by arrangement between the consignées and the terminal as- 
sociation the place on the premises of the company where the loss 
occurred might be, or might become, the place of final destination. 

As between an intermediate and a Connecting carrier, that one, I 
take it, which was in fact bailee of the goods when the loss oc- 
curred, is answerable to the owner. The owner is not required to work 
out théories of constructive possession, or of constructive nondeliv- 
ery, resting on some understanding or mode of dealing between the 
two which he might hâve difflculty in ânding out or proving. But 
the method or course of dealing whereby an intermediate carrier con- 
veys shipping directions to a Connecting carrier is a différent matter. 
It is due to the owner that such directions be given, so that his goods 
may go on, and without needless delay. If this requirement be an- 
swered, I do not see how the owner is concemed with the method or 
custom of dealing on that matter which the two carriers ând conven- 
ient. As between the owner or shipper and the initial carrier, goods 
are not in transit until the destination has been made known, so that 
the transit may commence. But, when goods are once in transit, 
then, barring exceptional circumstances not necessary to the discus- 
sion, they remain in transit until the final destination is reached, and 
some one carrier in the Une of Connecting carriers is always subject 
to the obligations of a bailee for carriage. A Connecting carrier may 
receive and load into his own cars goods wliich he knows are to be 
«arried by him, and thereafter take from the preceding carrier the 
shipping directions. He may even carry such goods to a specifled 
point on his own road, to which he knows they must be carried in 
any event, and there receive the shipping directions. If he be con- 
tent with such a course of dealing between himself and the préviens 
carrier on the matter of shipping directions, I do not see why he did 
not become bailee for carriage when he received the goods, why the 
delivery by the preceding carrier was not then complète, or how the 
owner could sustain any hurt from such method of dealing between 
the two carriers. In Pratt v. Eailway Co., 95 U. S. 4.3, the goods had 
been shipped from Liverpool to St. Louis. The packages were marked, 
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"P. & F., St. Louis." The goods were carried by tlie défendant, the 
Grand Trunk Railway Company, from Montréal to Détroit, and there 
they were destroyed by fire. On a state of facts as quoted in full 
below, delivery to tbe Connecting carrier, the Michigan Central Eail- 
road Company, was predicated, and the défendant held clear of lia- 
bility: 

"At the tlme the flre occurred the défendant had no freight room or dépôt 
at Détroit, except a single apartment In the freight dépôt of the Michigan Central 
Eailroad Company. Said dépôt was a building several hundred feet in length, 
and some three or four hundred feet In width, and was ail under one roof. It 
was divided Into sections or apartments, without any partition waU between 
them. There was a railway tracli In the center of the building, upon which cars 
were run Into the building, to be loaded with freight. The only use which 
défendant had of sald section was for the deposlt of ail goods and property which 
came over Its road, or was delivered for shipment over it. Thls section, in eom- 
mon with the rest of the building, was under the control and supervision of the 
Michigan Central Eailroad Company, as hereinafter mentioned. The défendant 
employed In this section two men, who checked freight which came into it. AU 
freight which came Into the section was handled, exclusively by the employés 
of the Michigan Central Eailroad Company, for which, as well as for the use of 
said section, said défendant pald said Company a flxed compensation per hun- 
dredwelght. Goods which came into the section from defendant's road, des- 
tined over the road of the Michigan Central Eailroad Company, were at the 
tlme of imloadlng from defendant's cars deposited by said employés of the 
Michigan Central Eailroad Company In a certain place In said section, from 
whleh they were loaded into the cars of sald latter company by said employés 
when they were ready to recelve them, and after they were so placed the de- 
fendant's employés did not further handle said goods. Whenever the agent of 
the Michigan Central Eailroad Company would see any goods deposited in the 
section of said freight building set apart for the use of the défendant, destined 
over the Une of sald Central Eailroad, he would call upon the agent of the 
défendant la sald freight building, and from a waybill exhibited to him by said 
agent he would talîe a list of said goods, and would then, also, for the first 
tlme, leam thelr ultlmate place o£ destination, together with the amount ôf 
freight charges due thereon. That from the information thus obtained from 
sald waybiU in the bands of the defendant's agent a waybiU would be made 
out by the Michigan Central Eailroad Company for the transportation of said 
goods over Its Une of railway, and not before. Thèse goods were on the 17th 
of Oetober, 1865, taken from the cars and deposited in the apartment of said 
building used as aforesald by the défendant, in the place assigned as aforesald 
for goods so destined. At the time the goods In question were forwarded from 
Montréal, In aceordance with the usage ta such cases, a waybill was then made 
out In dupllcate, on which was entered a list of said goods, the names of the 
consignées, the place to which the goods were consigned, and the amount of 
charges agalnst them from LIverpool to Détroit. One of thèse waybills was 
given to the conductor who had charge of the train containing the goods, and 
the other was forwarded to the agent of the défendant in Détroit. On arrivai 
of the goods at Détroit the conductor delivered hls copy of said waybill to the 
checldng clerk of défendant in said section, from which sald clerk checked said 
goods from the cars into sald section. It was the practlce of the Michigan Cen- 
tral Eailroad Company before forwarding such goods to take from said waybill 
in the custody of said checking clerk, in the manner aforesald, the place of 
destination and a list of sald goods, and the amount of accumulated charges, 
and to coUeet the same, together with its own charges, of the Connecting cai-rier." 

It will be seen from the foregoing statement that on the course of 
dealing between the two carriers shipping directions had not been 
received by the Connecting carrier. The court mentions the mark on 
the goods, but not as a controUing factor in the décision. The Mich- 
igan Central Eailroad Company did not look at the marks on the 
goods for the shipping directions upon which it aeted. Under the 
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mode of dealing between the two carriers, the case was the same as 
though there had been bo marks on the packages. The goods were 
qn the platform of the Connecting carrier at the time of the loss. The 
défendant did not own or hâve any possessory right over that portion 
of the Connecting carrier's station house. Defendant's servants were 
not privileged either to unload the goods there, or to handle the goods 
afterwards. The servants of the Connecting carrier placed ail goods 
■which were to be forwarded, as identified by defendant's checking 
clerk, at a particular locality on the platform in question. The défend- 
ant ceased to be, and the Connecting carrier became, the bailee of the 
goods ; and this bef ore the shipping directions had been given by the 
one carrier to the other according to tbe understood mode of dealing 
between them. This was a case in which the défendant did not own 
or possess the unloading platform. If the défendant had owned or 
possessed that section of the station where the goods were unloaded, 
the mère placing the goods in controversy at a particular locality on 
the platform, from which the servants of the Connecting carrier would 
afterwards, without spécial license from the défendant, take them, 
would not hâve changea the custody of such goods. Tlae law upon 
this point is clear. Nor would the Connecting carrier hâve become 
bailee, even if its agent had received the shipping directions before 
the destruction of the goods. The fact that the goods were still in 
the custody of the défendant would, from the standpoint of the ship- 
per, hâve determined the matter. I may add that the Grand Trunk 
Eailway Company had no terminal (that is to say, unloading) facili- 
ties at Détroit, so far as concerned the owner of the goods in ques- 
tion. The section of the station in which the freight of the Grand 
Trunk Eailway Company was unloaded was owned and possessed by 
the Connecting carrieir. In the case at bar the Connecting carrier not 
only took exclusive possession of the cars in controversy at the ter- 
minus of appellant's rails, but hauled them to a point on its own 
rails to which appellant had, neither in law nor by contract, even 
a right of access. In Conkey v. Eailway Co., 31 Wis. 619, the défend- 
ant carried goods marked with the name of the consignée, and with 
the place of destination, "Preston, Minn., via La Crosse & Lanesboro," 
from Milwaukee tff La Crosse, and there unloaded the same into its 
own station or freight house. From the latter point the goods were 
to be taten by the Connecting carrier, the Southern Minnesota Eail- 
road Company. Thèse goods were deposited upon a certain portion 
of defendant's premises, from which, according to the course of busi- 
ness between the two carriers, the Connecting carrier would take them 
without further notice or request. So far as appeared, the Connect- 
ing carrier, knowing that the goods so placed were for transit over its 
road, looked only to the marks on such goods for further shipping 
directions. The Connecting carrier failed to remove the goods in 
question, and they were destroyed by are. The court ruled that de- 
fendant was still the bailee for carriage, and so answerable to the 
owner for the loss. In this case there was no lack of shipping direc- 
tions, and on the course of dealing between the two carriers the de- 
fendant would not again bave handled the goods. But they were still 
on defendant's premises. The custody or possession in fact had not 
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passed to the Connecting carrier. In Mt. Vemon Co. y. Alabama 
G. S. E. Co., 92 Ala. 296, 8 South. 687, the place of junction between 
the Connecting carriers was Attalla. The car in question was laden 
with cotton brought to Attalla over defendant's road, and there 
placed by defendant's servants on a side track belonging to the Con- 
necting carrier, whence the latter was expected to move it on to- 
wards the place of ultimate destination. No notice of this was given 
to the Connecting carrier, and the car while so placed was destroyed 
by flre. Défendant undertook unsuccessfully to prove that, by a 
course of dealing between itself and the Connecting carrier, the latter 
was accustomed to receive on said side track, and haul over its rails 
to the Chattanooga Compress, cars laden with cotton, and there await 
the waybill, or ultimate shipping directions. The court was evident- 
ly of opinion that, if the car in question had been so taken and hauled 
to the Chattanooga Compress, it would hâve been delivered, but sug- 
gested that such a course of dealing would hâve been tantamount 
to a shipping direction to the Connecting carrier to haul the car as 
far, at least, as the Chattanooga Compress. So in the case at bar the 
terminal association knew that each of the cars in controversy was 
to be hauled over its own rails, in any case, as far as to the place of 
loss. For that much of the transit over the rails of the terminal as- 
sociation no spécial shipping directions were needed; and whether 
that Company received, before or after the haul to the place of loss, 
the waybill indicating the ultimate destination of the car, was, on 
its peculiar method of business, and course of dealing with appellant, 
an immaterial matter. From the ruling of this court that appellant 
must be held for the loss of the car numbered 1,004, consigned to 
Birmingham, I dissent. I concur in the conclusion that the decree 
against appellant as to the barley and the destroyed cars be reversed. 

It is ordered by the court that the decree in case 454 be afifirmed, 
and that the decrees in the other cases numbered 442, 452, and 453, 
in favor, respectively, of the Chicago, Milwaukee & St. Paul Rail- 
way Company, Jacob Rau, and the Huntting Elevator Company, be 
reversed, and the causes remanded, with direction in each case to 
dismiss the pétition. 



SMITH et al. v. TAGGABT. 

(Circuit Court of Appeals, Bighth Circuit. MarCh 21, 1898.) 

No. 992. 

1. MuTDAL Bbnbpit Association— iNsoLVKNCT—SBVERAii Recbivbhs~Conflict 

OF JURISDICÏION. 

A mutual beneflt association, whlch waa engagea In coUeetlng money 
In snaall monthly Installmenta from Its members, who resided in many 
différent states, and in Investing the same f or tlielr joint beneflt for future 
distribution, became Insolvent before the period of distribution arrlved; 
and in a proceedlng to llquldate Its afCalrs, whlch was cotâmenced in New 
Hampshire, where the association was l'ncorporated, a statutory assignée 
of its property and assets was duly appolnted. In a proceedlng subse- 
quently begun In Colorado agaiust the association, a recelver of its e(- 
fects there located was appolnted; and In such proceedlng the New 
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Hampshlre assignée Interrened, and prayed that the Colorado assets might 
be trànsmltted to hlm for equal distribution among ail the members of 
the association. Held that, from the nature of the association, a contract 
shonld be implied among its members, that, in the event of the insolvency 
of the association, ail its assets, after debts due to nonmembers were paid, 
should be divided ratably among the members according to the several 
contributions to the common fund, without référence to their place of 
résidence. 

8, SamE — DiSTBIBUTION OF AsSBTS. 

That the relation existing between the members of such association was 
différent from that existing between the creditors of a décèdent, and that 
the rule In force in some States, requiring the creditors of a décèdent 
there residing to be paid in full out of the assets found in such states be- 
fore transmitting them to the domiciliary administrator, was net ap- 
plicable to the case in hand. 
8, Same. 

That, without référence to their place of résidence, ail members of the 
association were entitled to participa te ratably in the distribution of its 
assets according to their several contributions to the capital of the asso- 
ciation. 
4. Same— Transmission of Assets. 

That, for the purpose of malsing such distribution, ail the assets should 
be placed within tlie control of a single court, and that comlty required 
such distribution to be made by the New Hampshire court, where the flrst 
proceedlng to liquidate the aflairs of the association was instituted. 
6. Same. 

That a court of equity sitting in Colorado, and having charge of assets 
there located, could lawfuUy direct Its recelver to transmit the same to 
the New Hampshire assignée. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The Granité State Provident Association (hereafter termed the "Association") 
Is a corporation organized under the laws of New Hampshire, having Its prin- 
cipal office at Manchester, In that state, for the purpose of doing an investment 
and loan business. It was quite a large concern, and, while it was doing busi- 
ness, It establlshed agencies in about 20 states in the Union; among others, in 
the State of Colorado. The business of the Association was transacted by col- 
lecting money from Its members in many smaU installments, for a considérable 
tlme, under a promise to retum a greater amount at a time designated in the 
future. Its charter provided that it should carry on business "solely on the 
mutual plan." The manner in which its business was actually transacted was 
as follow^s: A person subscribed for stock in the Association, each share hav- 
ing a par value of $200. He pald to the Association $1 per month per share 
until the stoclï became wortb par, or maturèd. Thèse payments of $1 per 
month per share, with the aecretions thereto and profits, it was estimated, 
would make the shares worth $200 at the expiration of 8 years, or 96 months. 
Such was the Inducement held out in the prospectus of the company to induce 
persons to become members of the Association or shareholders. There were 
two classes of members In the Association: First, those who made use of 
their membership as a means of borrowing money; and, secohd, those who slm- 
ply Invested in the stock as a means of making a profit upon small savings. 
By far the greater number of the members belonged to the latter class. Ali 
dues to the Association were made payable at the home office In the city of 
Manchester, N. H., and It was agreed that the construction of ail contracts of 
membership with the Association should be governed by the laws of New Hamp- 
shire. In March, 1896, the bank commissioners of New Hampshire ffied a péti- 
tion in the suprême court of that state, in aceordance with a law of the state, 
aUeglng that they had made an examrnatlon of the affairs of the Association, 
and that the public safety, in their judgment, required that it should suspend 
business, and that its affairs should be liquidated and wound up. The suprême 
court of New Hampshire, on such pétition, appointed David A. Taggart, the 
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appellee, statutory assignée of the Association; Us powers and duties belng such 
as are usually devolved upon a receiver appointed by a court to liquidate the 
affairs of an Insolvent corporation. Subsequently, two stoeldiolders of tlie As- 
sociation, wlio resided in the state of Colorado, filed a blU In thé district court 
of Pueblo county, Colo., prayihg for the appointment of a receiver In the latter 
fitate. In compiiance with such application, the district court of Pueblo county 
appointed Albert L. Murray as receiver qS^ the Association for the state of Colo- 
rado, and the appointée is still acting in that capaeity. Subsequently, by 
direction of the suprême court of New Hampshire, it was ordered that Taggart, 
the statutory assignée, transmit and turn over to the Colorado receiver, and to 
the local receivers vi^ho might be appointed in other states, the choses in action 
In his possession that were secured by property located in the varions foreign 
jurisdietions. Thls order was evidently made by the New Hampshire court as 
a matter of comity, and to enable the various local receivers in foreign states 
to more éasily and speedlly coUect the assets of the Association there located. 
In October, 1896, J. W. Smith and 64 other persons, who are the appeliants, 
flled an intervening pétition in the district court of Pueblo county, alleging. 
In substance, that they were stocliholders of the Association résident in Colo- 
rado; that they had subscribed to its stock, and paid various amounts of money 
thereon; and praying thàt Murray, the local receiver, should hold tue funds 
realized from collections made in Colorado for distribution among the Colorado 
stocliholders. This pétition proceeded upon the theory that, as the association 
had ceased to do business, the various stocliholders re^idlng in the state of 
Colorado were entitled to judgment against the corporation for the several 
amounts of money which they had respectively paid on their stock. There- 
after David A. Taggart, by leave of court, flled an intervening pétition in the 
district court In said cause, which he prayed might be taken as an answer to 
the intervening pétition flled by the Colorado stoekholders, and also as a cross 
pétition. He prayed, in substance, in such cross pétition, that the fuud real- 
ized by the local receiver in winding up the afCairs of the Association in the 
state of Colorado, be turned over to him, to the end that ail of the funds of 
the Association, when collected, might be ratably distrlbuted among aU the 
members of the Association. The case was subsequently removed to the cir- 
cuit court of the United States for the district of Colorado, at the Instance of 
the foreign assignée. In the fédéral court the case appears to hâve been 
heard upon the two Intervening pétitions heretof ore méntioned, and certain ex- 
hlbits which were ofCered in support thereof. At the conclusion of such hear- 
Ing, the circuit court ordered and decreed that the funds collected by Albert L. 
Murray, the Colorado assignée of the Association, be applied and distrlbuted in 
like manner as ail other funds realized In winding np the Association, and, to 
that end, that the Colorado receiver be dlrected, after paying the expenses of 
hls trust, to pay over the funds in his hands to David A. Taggart, the statutory 
assignée, to be by him accpunted for In the suprême court of New Hampshire, 
for distribution among ail the stoekholders of the Association ratably. The 
case cornes to this court on an appeal from such decree, which was taken by 
J. W. Smith and other Colorado stoekholders. 

Henry B. Babb, for appeliants. 
Charles E, Gast, for appellee. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge., 

THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

To obtain a reversai of the decree of the circuit court directing 
the transmission of the Colora Jo assets to the domiciliary assignée 
in New Hampshire, the appeliants invoke the rule which is ordi- 
narily applied where the esta te of a décèdent is being administered 
at the place of his domicile, and also in a foreign jurisdiction. 
They assert that a foreign administrator, unless a statute of the state 
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otherwise directs, is required to pay ail debts proven against the estate 
in the foreign jurisdiction, out of the assets in his hands, before trans- 
mitting them, or any part thereof, to the domiciliary administrator, 
and that the same rule should be applied to the case at bar. We consider 
this rule inapplicable to the case in hand, because of the différent rela- 
tions which exist between the creditors of a deceased person and 
the members of an organization like the Granité State Provident 
Association, when it becomes insolvent. The members of the As- 
sociation, under and by virtue of its charter and by-laws, were 
engaged in a joint or mutual enterprise. They shared alike in tbe 
profits of the Association, in proportion to the number of shares 
which they respectively owned, and they alike incurred the risk 
of loss incident to bad management or other causes. With respect 
to the Association, they occupied the same relation which stock- 
holders bear to a corporation organized for business purposes. 
The money which they paid in under the name of "monthly dues" 
went to create the capital of the Association, which, by judicious 
management, was expected to make each share worth $200 at the 
expiration of 96 months. It cannot be said, we think, that the 
moneys paid to the Association in the shape of monthly dues con- 
stituted a loan to the Association in the ordinary sensé; but they 
were moneys intrnsted to it as to an agent or trustée, to be by it 
invested and accumulated for the common beneflt of ail the mem- 
bers of the Association, and to be eventually divided between them 
according to their several contributions to the common fund. Sucb 
being the nature of the Association and the purpose of its organ- 
ization, we can perceive no just or reasonable ground upon which 
it can be held that, when the Association became insolvent, the rés- 
idence or citizenship of a member determined the amount that he 
should receive in the distribution of the corporate assets. The 
share that each member is entitled to in such distribution is gov- 
erned and determined by the contract existing between the mem- 
bers, rather than by their places of résidence; and the contract 
which must be implied from the very nature of the organization 
is that, if anything happened to the Association, — if the venture 
proved unsuccessful, — the assets of the Association, after debts 
due to nonmembers had been paid, should be divided among the 
members according to their several contributions to the common 
fund. When the effects of a deceased person are administered in 
différent states, no contractual relations exist between the différ- 
ent creditors of the estate. Each state, therefore, is at liberty to 
pursue its own policy with respect to assets found within the state. 
A state may provide that home creditors shall be paid in full out 
of local assets, before any are transmitted to the foreign admin- 
istrator, or it may adopt a more libéral view, and make régulations 
which will secure a pro rata distribution of the assets of the estate 
among ail creditors of the same class, both foreign and domestic. 
We think that the rule which governs in such cases bas no ap- 
plication to the case at bar. Inasmuch, then, as a contract must 
be implied from the nature of the Association requiring its funds 
to be distributed ratably among ail the members according to 
87 F.— 7 
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their sevetal contributions, it îs. mapifest that fsùch a distribution 
can be more conveniently and speedily made by a single court than 
by numerous courts sitting in différent jùrisdictions; and the rule 
of comity which prevails among courts, in our judgment, requires 
that the duty o£ making the distribution should be devolved upon 
the New Hampshire court, that being the court in which a suit to 
liquidate the affairs of the insolvent company was flrst flled. Ap- 
plying the rules of comity, there can be no doubt, we think, of the 
right and duty of a court of equity which has acquired possession 
of a part of the assets to direct them to be transmitted to the court 
of primary jurisdiction, to the end that they may be there dis- 
tributed ratably among ail the members of the Association, in 
proportion to their contributions to the capital of the corporation. 
The question which is presentéd by this record is not new, but 
has been considered at length and decided by the court of last re- 
sort of several states. It was held by the suprême judicial court 
of Massachusetts, in an elaborate opinion, in the case of Buswell 
V. Suprême Sitting, 36 N. E. 1065, that where a mutual beneflt as- 
sociation, with a reserve fund held by the subordinate lodges in 
différent states, but owned and controlled by the suprême lodge, 
became insolvent, and a recëiver was appointed with power to col- 
lect the assets wherever found, and to wind up the association, 
ancillary receivers of the several branches should be ordered to 
transmit such reserve fund to the gênerai recëiver. The samé view 
has been taken in the states of New Jersey, Louisiana, and Mich- 
igani(Ware v. Suprême Sitting [N. J. Ch.] 28 Atl. 1041; Durward 
V. Jewett [La,] 15 South. 386; Baldwin v. Hosmer [Mich.] 59 N. 
W. 432); and by several other courts as well (Pailey v. Talbee, 55 
Fed. 892; Parsons v. Insurance Co., 31 Fed. 805; Fry v. Insur- 
ance Co., Id. 197). See, also, Eelfe v, Eundeli; 103 U. S. 222. As 
thèse authorities are also in point on ail the other questions Which 
hâve been raised and discussed by counsel for the appellants, we 
deem it unnecessary to pursue the subject at greater length. It 
is to be presumed, of course, that the New Hampshire court will 
distribute the assets of the Association in the manner hereinbefore 
indicated ; that is to say, among ail the members in proportion to 
their contributions to the common fund. This application was 
made by the foreign statutory assignée, for the reason that they 
ought to be so distributed, and that a distribution such as ought to 
be made could not be made unless the assets were concentrated in 
the hands of the domiciliary assignée. We think, therefore, that 
the circuit court very properly declined to require any pledge to be 
given as to the method of distribution, as a condition précèdent 
to the transmission of the Colorado assets to the New Hampshire 
assignée. The decree of the circuit court is therefore aflfirmed. 
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JACOBUS V. UNITED STATES. 
(Circuit Court, S. D. Ne* York. May 9, 1898.) 

1. Unitbd States Marshal — Febs — Transpobting Pbisoners. 

Under Kev. St. § 829, a United States marslial for tlie Southern district 
of New Yorli, for transporting prlsoners to prisons within tlie state of New 
Tork, is entitled to fées at tlie rate of 10 cents per mile for himself or his 
deputies, and for eacli prisoner or necessary guard. See McMahon v. U. S., 
17 Sup. et. 28, 164 U. S. 81. 

3. Samb — Dbpobtation of Chinesb. 

For transporting to tlie frontier or seaboard Chinese persons unlawfully 
within the United States, marshals are not entitled to fées, under Kev. St. 
§ 829, at the rate of either 10 cents or 6 cents per mile; the service is a 
spécial one, and, under the acts making appropriations for Chinese exclu- 
sion, only actual expansés are allowed. 

8. Same— Skrving Pkocess. 

Where several distinct lots of articles, alleged to hâve been illegally im- 
ported, are grouped in a single libel in rem, marshals, for servjng the warrant 
of seizure under such lîbel, are entitled to fées for one service only, and may 
not charge a separate fee for service against each separate lot. The same 
is true, also, in respect to the service of a monition and warrant of destruc- 
tion, issued under the libel. 

Tkis was an action by John W. Jacobus against the United States, 
which was brought under the provisions of section 2 of the act of 
March 3, 1887 (24 Stat. .505), known as the "Tucker Act." 

Henry L. Stimson and John C. Breckenridge, for petitioner. 
D. Frank Lloyd, Asst. U. S. Atty. 

SHIPMAN, Circuit Judge. The following findings of fact hâve 
been agreed to by the respective parties, and are found to be true by 
the 0ourt: 

(1) That the petitioner herein is now, and at ail the times hereinafter men- 
tioned was, a citizen of the United States, and a résident of the city, coxmty, 
and State of New York. 

(2) That from January 13, 1890, to July 25, 1894, he was the duly appointed, 
qualified, and acting United States marshal for the Southern district of New 
York, and that during said time he, as such marshal, perf ormed services and 
tneurred expansés in behalf of the United States, and thereby earned and 
became entitled to receive the fées and allowances provided by law. 

(3) That during the said perlod above named the petitioner duly rendered hIs 
officiai accounts, with the vouchers and items thereof, to the district court of the 
United States for the said district, and duly proved to the satisfaction of the 
said court, in the présence of the district attorney, in the manner required by Act 
Feb. 22, 1875, c. 95, § 1, that the services therein charged by your petitioner had 
been actually and necessarily performed, and that the disbursements therein 
charged had been fnlly paid in lawful money, and the said accounts were there- 
upon duly approved by the said court in accordance with the provisions of the 
said act, and orders duly entered of record to that efCect. 

(4) The services described In Schedules A, B, and O of the pétition were actu- 
ally performed by the marshal, as therein set ïorth. 

(5) Thereafter the accounts containing the said charges, including the fées 
charged in Schedules A and B of the pétition, were duly presented to the de- 
partment of the treasury of the United States for allowance and settlement 
thereof, and the fées now clalmed in said Schedules A and B were each and ail 
of them disallowed by the accounting offlcers of said department, on the solo 
groand that for said services the marshal was entitled only to be reimbursed for 
his actual expenses, and Was not entitled to receive fées or mileage for said 
services. In accepting the allowance of said expenses, the petitioner expressly 
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notifled the accounting offlcers in each case that he dld not walve hls right to 
the fées so chargea in hls aecount. 

(6) The différence between the amount of fées eharged in Sehedule A (at the 
rate of 10 cents a mUe, in going only, for éacïi prisoner, each deputy, and each 
necessary guard) and the amount allowed as expenses in lieu of sald fées by the 
accouhting offlcers, Is $5,378.41. No part of thls sum bas been allowed or paid 
by the United States to the petitioner. 

(7) The following are the services chargea for in Sehedule B of the petitioner: 
The Chinese persons therein mentioned were, on or about the dates therein set 
forth, brought before a commissioner of the TJnited States circuit court, or a 
judge of said court, for the Southern district of New Yorlî, at the city of New 
Yorli, upon complaint that they were not entltled to remain in the United States; 
and the said commissioner or judge, in accordance with the laws then in force, 
found and adjudged that the said Chinese persons were not lawfuUy entitled to 
remain in the United States. Thereupon the said commissioner or judge or- 
dered that the said Chinese persons be removed from the United States. The 
dates of said Judgments and orders for removal are as follows: As to two of 
the Chinese, June 14, 1892, and February 23, 1893; as to two others, and as to 
the remaining two, May 2, 1894. Thereupon, on or about the dates mentioned 
In sald Sehedule B, and in accordance with said judgments and orders, the peti- 
tioner transported the said six Chinese persons. from the city of New Yorls to 
the city of San Francisco, Cal., and there duly delivered them to the eoUeetor 
of customs at said port of San Francisco, for déportation to China. For this 
service petitioner now claims the sum of )f2,095.40, this amount being the 
différence between fées amounting to ?4,601.60, at the rate of 10 cents a mile 
for travel, in going only, from New York tp San Francisco, for each Chinese 
person, each deputy, and each necessary guard, and the $2,506.20 allowed him 
by the accounting offlcers fts relmbursement of hls actuâl expenses in performing 
the said services. The distance from, New York to San Francisco is 3,266 
miles, and the mileage eharged by the marshal, as above mentioned, for each 
of the above Chinamen (exclusive of the mileage for deputles and guards), was 
$326.60, amounting to $1,959.60 for ail six. The actual cost of the transportation 
and subsistance of said six Chinamen (exclusive of the transportation and sub- 
sistence of the deputles and guards) Was $689.96. The marshal also included in 
the amount set forth In Sehedule B of thè pétition a charge of six cents a mil© 
for travel, in going only, to serve a warrant of déportation for each of the 
above six Chinese persons, amounting in each case to $195.96, and In ail to 
$1,175.76. The following is the form of the warrant thus served by the marshal 
upon the collecter of customs of San Francisco, by delivering to him a eopy 
thereof, together with the recéipt of the said collector for the said Chinese persons 
attached to or indorsed upon the original Warrant when returhed by the marshal 
to the commissioner or judge Who issiied It: 

"The Président of the United States of America, to the Marshal of the United 
States for the Southern District of New York, and to hls Deputles, or Bither 
of Them: Whereas, complaint upon oath: was duly made before me, a com- 
missioner of the circuit court of the United States for the Southern district of 
New York, eharging one Ung Seck, a Chinese person, or person of Chinese 
descent, with belng then and tliere unlawf ully within the United States, and the 
said Ung Seck having been arrested and broUght before me by the marshal of 
the United States for said district upon a warrant issued by me upon the said 
complaint, and it appearing upon an examination before me, by the évidence 
presented, that said Ung Seck Is a Chinese person, or a person of Chinese de- 
scent, and the said Ung Seck having f ailed to establish to my satisfaction hls 
lawful rlght to remain in the United States; and whereas, the said Ung Seck 
having failed to make it appear to me that he is a subject or citizen of some 
other country: Now, theref orei you and each of you are hereby commanded, in 
the name of the président of the United States, to remove the sald Ung Seck 
from the United States to China as provided for by law. 

"Witness my hand and aeal this 23d day of February^ 1893. 

"[Signed] > Samuel H. Lyman, 

"Commissioner of the Circuit Court of the United States 

•'[Seal.] for the Southern District of New York." 
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lûdorsea*. 

"Warrant of Déportation. 

"I hereby députe C. H. Jacobus, A. C. Kennedy & S. Hildreth, or elther of 
them, to exécute the within warrant. 

"J. W. Jacobus, U. S. Marshal, S. D. N. Y." 

"Office of the Collector of Customs, Port of San Francisco, 

"March 20, 1893. 
"Received of Ctias. H. Jacobus, U. S. deputy marslial, Southern district of New 
Yorl£, the foUowing named Chinese person found unlawfully in the United 
States, and ordered deported from said district to China, the country whence they 
came: Ung Seck; Luk Lung. 

"[Signed] T. G. Phelps, Collector of Customs." 

(8) First. In the sald accounts as thus approved were Included charges by the 
marshal for taklng possession, on February 11, 18&1, of 65 certain lots of articles 
under a warrant of seizure issued to him for that purpose. Said charges thus 
made were at the rate of $2 for the service of said writ upon each of said 65 
lots of articles, amounting to $130. Second. The said 65 lots of articles had 
been Imported from varions foreign countries into the United States on différent 
dates and vessels, consigned and addressed to différent persons, and had been 
detained by the collector of the port and collection district of New York In the 
course of importation. A list of the said 65 lots of articles, of the dates of im- 
portation and détention by the collector, and of the names of the persons to 
"whom they were consigned, Is attaehed to the eomplaint and affidavit of the 
collector In the proceedings hereinafter mentioned. Third. Service of said war- 
rant of seizure was actually made !n pursuance of certain proceedings taken 
against said 65 lots of articles under sections 2491 and 2492 of the Revised 
Statutes of the United States. Annexed hereto, as Exhiblt D, are true copies 
of the wrjts and other papers used in the said proceedings, to wit, the eomplaint 
and affidavit of the collector, the warrant of seizure, the return of the marshal 
to said warrant, the Information, the monition and the return of the marshal 
thereto, the decree of destruction, and the warrant of destruction and the return 
of the marshal thereto. Fourth. In the said accounts as thus approved were 
aiso included charges by the marshal for executing on December 14, 1891, against 
the said 65 lots of articles, the writ of monition above mentioned, and for at- 
taching the said articles In obédience to said motion, and giving notice to ail 
persons claiming the same to show cause why said articles should not be con- 
demned, forfeited, and destroyed. Said services were actually rendpred as set 
forth by the return of the marshal to sald writ of monition, and said charges 
were at the rate of §2 for the exécution of said writ against each of sald 65 
lots of articles, amounting to $130. Fifth. In the said accounts as thus approved 
were also included charges by the marshal for executing on December 31, 1891, 
a writ of destruction against said 65 lots of articles, and destroylng the same. 
Said services were actually rendered as set forth in the marshal's return to said 
Writ, and said charges were at the rate of $2 for the exécution of said writ 
against each ôf said 65 lots of articles, amounting to $130. Sixth. Thereafter 
the sald accounts containing the said charges were duly presented to the 
department of the treasury of the United States for allowance and settlement 
thereof, and the said charges were each and ail of them disallowed by the 
accounting officers of said department on the sole ground that for ail of the said 
services the marshal was entitled to but $2 for the service and exécution of the 
warrant to take possession, $2 for the service and exécution of the said moni- 
tion, and $2 for the service and exécution of said writ of destruction, amounting 
to $6 in ail. Seventh. Of the sald charges of $390, made by the marshal as 
aforesaid, the sum of $384 bas never been settled or pald by the United States, 
and constitutes one of the claims for which the présent action was brought. 

(9) First. That in the said accounts as thus approved were also included 
charges made by the marshal for serving and executing on March 16, 1893, a 
warrant of seizure, and on Juae l3, 1893, a monition to attach and publish notice, 
and on Juné 27, 1893, a writ of destruction against each of 20 other lots of 
articles. Said 20 lots of articles had been imported from various foreign coun- 
tries into the United States on difCerent dates and vessels, consigned and ad- 
dressed tp différent persons, and had been detained by the collector of the port 
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and collection district of New York at various différent dates. Second. The 
service of said writs was actually performed as recited in said accounts, in pur- 
siiance of certain proceedings talien under and in accordanee with the terma of 
sections 2491 and 2492 of the Revised Statutes of the United States. Tlie said 
writs so executed, and the return of the marshal thereto, were slmilar in ail 
respects to those executed hy him on the 65 lots of articles last above mentioned, 
and the proceedings and papers in which said writs wei-e issued were similar in 
aU respects to the proceedings and papera against said 65 lots, as set forth iu 
Bxhlbit D, except that such proceedings and papers related to 20 instead of 65 
lots of articles. Third. The charges thus made by the marshal and approved 
by the said district court were for $2 for the service of each of the said three 
writs upon each of the said 20 lots of articles, amounting to a total of $120. 
Fourth. Thereafter the said accounts Containing the said charges were duly pre- 
sented to the department of the treasury of the United States for allowance 
and settlement thereof, and the said charges were each and aU of them disal- 
lowed by thç accounting ofRcers of said department on the sole ground that for 
ail the said services the marshal was entltled to but $2 for the service and exé- 
cution of the ;warrant of seizure, $2 for the service and exécution of the said 
monition, and $2 for the service and exécution of said writ of destruction, 
amounting to,,$é Jn ail. Fifth. Of the said charges of $120, made by the mar- 
shal as ;afores?ïa, the sum of $114: has never been allowed, settled, or paid by 
the United Stai^es, and constitutes one of the claims under which the présent 
action was brought 

(10) First, That In the accounts as thus approved were also încluded charges 
made by the marshal for serving and executing on February 16, 1892, a warrant 
of seizure, and on March 10, 1893, a monition to attach and publish notice, and 
on May 22, 1898, a writ of destruction against each of 49 other lots of articles. 
Said 49 lots of articles had been îmported from varions foreign countries into 
the tJnltçd. States on différent dates and vessels, consigned and addressed to 
différent persons, and had been detàined by the collecter of the port and col- 
lection district of New York at varions différent dates. Second. The service 
of said writs, was actually pérforrped as recited In said accounts, in pursuance 
of certain proceedings taken under and in accordaiice with the terms of sections 
2491 and: 2492 of the Revised Statutes of the United . States. The said writs 
so executed, and the return of the marshal thereto, were similar in ail re- 
spects to those executed by hlm ag^nst the 65 lots of articles above mentioned, 
and the proceedings and papers In which said writs were Issued were similar 
In ail respects td the proceedings and papers against said other lots, copies of 
which are 'liefeto annexed, marked "pxhibit D," except that such proceedings 
and papers rélated to 49 instead of 65 lots of articles. Thlrd. The charges thus 
made by the niarshal and approved by the said district court were for $2 for 
the service çf each of the sa-ld three writs upon each of the said 49 lots of 
articles, ardduhting to a total of $294. Fourth. Thereafter the said accounts 
containing the. said charges were duly presented to the department of the 
treasury df the United States for allowance and settlement tbereof, and the said 
charges were each and ail of them dlsallowed by the accounting offleers of said 
department on the sole ground that for ail of the said services the marshal was 
entitled to but $2 for the service and exécution of the warrant of seizure, $2 for 
the service and exécution of the said monition, and $2 for the service and exé- 
cution of said writ of destruction, amounting to $6 in ail, Fifth. Of the said 
charges of $294, made by the marshal as aforesaid, the Suin of $288 has never 
been allo'vs'ed, settled, or paid by the United States, and constitutes one of the 
claims under which the présent action was brought 

"Bxhlblt D. 
"Complalnt and Affldavit 

"District Court of the United States fût the Southern District of New York. 

"To the Honorable Àddison Brown, Judge of the District dourt of the. United 
States for thé Southern District' of New York: • Tbe CQmplaint of James Carter, 
of the port and collection district of, New York, in said Southern district, re- 
spectfully shows that on dates during one thousand eight hundred and ninety 
certain articles, belng then and there articles for the prévention of conception, 
obscène articles, lUamely, sixty-flve lots bf articles for the prévention of concep- 
tion, obscène boots, cards,' photogràphs, manf. of Ivory, etc., were iniported Into 
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the United States witliin said district by varions parties as per schedule an- 
nexed, having been brought from varlous a foreign port or place, by the ship or 
vessel as described In sebedule, contrary to the statute of the United States in 
such case made aad pirovlded; that said articles were then and there seized by 
the collecter of the port and collection district of New York In the course àî 
Importation, and are now detalned by hlm within the district aforesaid, accord- 
Ing to law. James Carter." 

"Southern District of New York, City and County of New York— ss.: James 
Carter, being duly swom, says that the foregoing déclaration or eomplaint is 
true of his owri khowledge, except as to the matters therein stated on his 
information and belief, and that as to thèse matters he believes it to be true. 

"James Carter. 
"Swom to before me this 9th day of February, 1891. 

"Thos. Alexander, U. S. Commissloner." 
Indorsed: 

"37-22. 

"U. S. District Court, Southern District of New York. 

"In the Matter of the Complaint of James Carter That Articles hâve been Im- 
ported Contrary to Sec. 2491, Eevised Statutes U. S. Complaint and Affidavit 
to Ground Warrant. 

■"Hon. Edward Mitchell, U. S. Attomey. 
"Flled Feby. U, 1891." 

Attaches to the face of thls complaint and affidavit is the foUovring schedule: 

No. Date. Importer. Goods. 

17,848. Sept. 24/89. John Keep. 1 article for prévention of conception. 

Then foUows a Ust of 65 other articles, with the numbers, dates of importation, 
names of importers, and description of goods. 

"Warrant to Take Possession. 

"The Président of the United States of America to the Marshal of the United 
States for tlie Southern District of New York: It belng made to appear to my 
satisfaction by the complaint and affidavit of James Carter, swom to the 9th 
day of February, 1891, that certain obscène articles and articles for the pré- 
vention of conception, namely, slxty-flve lots of articles for the prévention of 
conception, obscène books, cards, photographs, manufactures of ivory, etc., 
Imported en dates during the year one thousand eight hundred and ninety, by 
varions parties, as fier schedule annexed to said eomplaint and affidavit and a 
copy thereof annexed heréto, hâve been Imported Into the United States within 
the district aforesaid, contrary to the statute of the United States in such 
case made and provided, and that the said articles bave been seized in the 
course of Importation by the collecter of the port and collection district of New 
York, and are now detalned by him, within the district aforesaid, according to 
law: Now, therefore, under and by virtue of the power vested In me by the 
fifth section of the act of congress approved March 3, 1873, entitled 'An act 
for the suppression of trade in, and circulation of, obscène literature and articles 
of immoral use,' and the acts supplemental thereto and amendatory thereof, I, 
Addison Brown, judge of the district court of the United States for the Southern 
district of New York, do hereby requlre you, by yourself or deputy, to seize and 
take possession of the said articles, and to safely keep the same in your posses- 
sion untll the further order of this court; and, as soon as you shall hâve taken 
possession of the same, to forthwith thereupon make due and immédiate 
return thereof, and return this warrant, with report of proeeedings thereon, to 
the district court of the United States for the Southern district of New York, 
as required by law. 

"Witness my hand and the seal of said court, at the city of New York, this llth 
day of February, one thousand elght hundred and ninety-one. 

"Addison Brown, 
"Judge of the District Court of the United States for the Southera District of 

New York. 
"Attest: Saml. H. Lyman, Clerk. 

"Edw. Mitchell, United States Attomey." 
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Indorsed; 

"37-22. 
"U. S. District Court, Southern District of New York. 

"la the Matter of Certain Articles Imported Contrary to Sec. 3, Act Maroh 3, 
1873, and Acts Supplemental Thereto and Amendatory Thereof. Original 
Warrant 

"Edward Mltchell, U. S. Attorney. 
"I haye served the within warrant by taking possession of the articles withln 
named, whleh I now hold, subject to tie further order of this court. 
"Dated Feb. 17, 1891. 

"John W. Jacobus, U. S. Marshal. 
"Flled Feby. 17-1891." 

Attached to the face of the warrant of seizure is a schedule In terms the same 
as the one attached to tbe face of the complaint and affldavlt. 

"Information. 

"District Court of the United States of America for the Southern District of 

New York— Of February Term in the Year One Thousand 

Elght Hundred and Ninety-One. 

"Before the Honorable Addlson Brown, the District Judge. 

"On the 16th day of February, In the year one thousand eight hundred and 
ninety-one, cornes Edward Mltchell, as the attorney of the United States for the 
sald Southern district of New York, In a cause of seizure and forfeiture of 
property under revenue laws of the United States, and informs the court: ïhat, 
on the several days set forth In the schedule annexed In the column headed 
/Date," Joël B. Erhardt, the then coUector of customs for the port and collection 
district of the clty of New York, seized on land the property described and set 
forth in the sald schedule In the column headed 'Goods,' whlch he now has 
within the sald Southern district of New York, as forfelted to the United States 
for the causes propounded lU; the foUowlng articles; that sald goods, wares, 
and merchandise were then and there obscène books, papers, prints, photographs, 
pictures, match saf es, canes, elay figures, glass articles, dgar holders, playing 
cards, toys, manufactures of ivory and métal, calendars, check pessarles, rubber 
pessary, articles for the prévention of conception, as speclfled In sald column 
headed 'Goods,' and were Imported Into the United States In the port and col- 
lection district of New York, from foreign ports and places, contrary to the 
«tatute of the United States In such case made and proyided, to wit, section 2491 
of the Revised Sta tûtes of. the IJnlted States. And the sald attorney of the 
United States, on behalf of the United States, saith that ail and singular the 
premlses are true; and that by reasop thereof, and by force of the statutes In 
such case made and provlded, the aforementioned goods, wares, and merchan- 
dise became and are forfelted to the use of the sald statutes provlded. Where- 
fore he prays that due process issue In that behalf, as well of attachment, to 
brlng the sald property within the çustody of the court, as of monition, to ail 
parties In interest, to appear on the ;retum of such process, and duly Intervene 
herein, by claim and plea to the premlses; and, due proceedings being had there- 
on, that, for the causes aforesaid, the sald goods, wares, and merchandise be 
condemned by decree of destruction, or such other disposition thereof as the 
court shall direct accordlng to law. 

"[Signed] Edwd. Mltchell, U. S. Atty." 

Indorsed: 

"87-22. 

"U. S. District Court, Southern District of New York. 

'United States versus One Obscène Book and 64 Other Lots of Obscène Articles. 
Information of forfeiture. In Rem. S. 2,491, R. S. U. S. 

"Edward Mltchell, United States Attorney, Attorney for Plalntlff. 
"Due service of a eopy of the within Is hereby admitted. 

"New York, , 189-. 

" , Attorney for Défendant 

"Filed Feby 16, 1891." 
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"Sir: You wîll please take notice that a , of whlch the within Ig a copy, 

was this day duly entered In the withln-entitled action, In the office of the clerk 
of the . 



"Dated, N. Y., , 189-. 

"Yours, etc., 



"To , Attomey for ■ 



-, U. S. Attomey, Attomey for Plalntlfit. 



"Munition. 

"Soutliern District of New York— ss.: 

"The Président of the United States of America to the Marshal of the Southern 
District of New York, Greeting: Whereas, an information hath been filed in 
the district court of the United States for the Southern district of New York on 
the ICth day of Pebmary, in the year of our Lord one thousand eight hundred 
and ninety-one, hy Edward Mitehell, Esquire, U. S. district attorney, on behalf 
of the United States of America, against the property mentioned and described 
in the following schedule: [Hère is annexed a schedule in terms the same as 
the one annexed to the complaint and affidavit, supra],— for the reasons and 
causes in the sald Information mentioned, and praying the usual process and 
monition of the said court in that behalf to be made, and that ail persons inter- 
ested in the said property may be cited, in gênerai and spécial, to aaswer the 
premises, and ail proeeedings being had that the said property may, for the 
causes in the said information mentioned, be condemned and destroyed as for- 
feited to the United States: You are therefore hereby eommanded, as you hâve 
been heretofore eommanded, to attach the said property, and to detain the same 
in your custody, until the further order of tlie court respeeting the same, and 
to give due notice to ail persons claiming the same, or knowing or having any- 
thing to say why the same should not be condemned and destroyed pursuant 
to the prayer of the said information, that they be and appear before the said 
court, to be held in and for the Southern district court of New York, on the 2&th 
day of December, 1891, at eleven o'clock in the forenoon of the same day, If 
the same shall be a day of jurisdiction, otherwise on the next day of jurisdie- 
tion thereafter, then and there to interpose a claim for the same, and to make 
their allégations in that behalf; and what you shall hâve done on the premises, 
do you then and there make return thereof, together with thls writ. 

"Witness: The Honorable Addison Brown, Judge of the said court, at the 
city of New York, In the Southern district of New York, this 14th day of De- 
cember, In the year of our Lord one thousand eight hundred and ninety-one, and 
of our tadependence the one himdred and sixteenth. 

"Saml. H. Lyman, Clerk. 

"Edward Mitehell, V. S. District Attorney." 

Indorsed: 

"Vol. 37, Page 22. 

"Southern District of New York, United States District Court 

"The TJnlted States vs. One Obscène Book and 64 Other Lots of Obscène 
Articles. Alias Monition Eet'ble Dec. 29, 1891. 

"Edward Mitehell, U. S. Attomey. 
"Piled the 29th day of Dec, 1891." 

Attached to this monition are proof of publication of notice as requlred by law 
and order of judge directing alias monition: 

"In obédience to the within monition, I attached the articles therein described, 
on the 14th day of December, 1801, and in obédience to the annexed order hâve 
given, as appears by the annexed proof of publication, due notice to ail persons 
dalming the same that this court will on the 29th day of December Inst. (if that 
day shall be a day of jurisdiction; if not, on the next day of jurisdiction there- 
after) proceed to the trial and condemnation thereof, should no claim be Inter- 
posed for the same. John W. Jacobus, U. S. Marshal. 

"Dated Dec. 29, 1891." 

"Decree of Destruction. 

"At a Stated Term of the District Court of the United States of America for 
the Southern District of New York, held at the United States Court Booms, 
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.,,,;ln'tï|^ 'City of New 'Yqrk, jh the Said District, où the — — ■ Day of December, 
"m tBe'ïfear'of Oùr Lord^ One Thbnfeànd Éîght Hundred «tod Kiiiety-One. 

"Présent: The Honorable Addison Brown, District Jiudge 

"The Unltèd States of America vs. One Obscène Boofc and Sixty-Pour Other Lots 
of Obscène Articles. Final Depree. 

"The monition issued in this cause having been lieretcfore returned, and the 
iisuai proclamation having been made, and the default of ail persons being duly 
entered, itls thereupon, on motion of Edward Mitchell, Esq., attorney for the 
United States, ordered, sentenced, and decreed, by the court, now hère, and his 
honor, the district judge, by vlrtue of the power and authority in hlm vested, 
doth hereby order, sentence, and decree, that the goods, wares, and merchandise 
above mentioned be, and tbe same accordingly are, çondèmned as forfeited to 
the United States. And upon Uke motion it is further ordered, sentenced, and 
decreed that the clerk of this court issue a writ of destruction to the marshal of 
the district, returnable on the flret Tuesday of January next. 

"Addison Brown." 

Indorsed: 

•'Vol. 37, Page 22. 

■'District Court of the United States for the Southerii District of New York. 

"The Tjnited States of America vs. One Obscène Booli and SIxty-Fom: Other Lots 
of Obscène Articles. ' 

"Edward Mitchell, U. S. District Attorney. 
"Final .Decree of Condemnatlon and Destruction. Filed Dec. 80, 1891." 

"Warrant of Destruction. 

"Southern District of New York-i-ss.: 

"The Président of the United States of America to the Marshal of the Southern 
District of New York, Greetlng: Whereas, an information was flled in the 
district court of the United States for the Southern district of New York on the 
11 day of February, in the year of onr Lord one tàousand eight hundred and 
ninety-one, by Edward Mitchell, United States district attorney, on behalf of 
thfe United Stiates of America, âgainst One obscène book and 64 other lots of 
obaeene' articles, and praylng that the same may be eondemned as forfeited to 
the said United States; and whereas, the said goods, wares, and merchandise 
hav« beeû' 'attadhed by the process issued out of the said district court in pursu- 
ance of the said information, and Mre now Ih Custody by virtUe thereof,,and such 
proceedings hâve been thereupon had that by the definite sentence and decree 
of the said court In this cause, made and pronouneed on the 30th day of De- 
cember, one t)iousan(^ eight hundred and ninety-one, the said goods, wares, and 
merchandise Verè eondemned as aforesàld, and ordered to bedestroyed by you, 
the said marshal; acoording tolaw, and that you hâve this, writ, at a [district 
court of the United States to l)e held; for the Southern diS'triet of New York, on 
the. Ist TUesday of January, one tJiOttsand eight hundred and ninety-two: There- 
fore, you and the said marshal are hereby commanded to cause the sgiid goods, 
wares, and pierch&ndise so, çondèmned and ordered to be destroyed to be de- 
stroyed'in the manner and form upon tJié notice, and at the tîme and place by 
law required; and that you hâve, piirfeuant to the aforesaid order or decree, 
then and there this wrlt. -j 

"Witness:' The Honorable Addison Brown, judge of thé said courtj at the 
City of New York,' in the Southern district of New York, this 31st day of De- 
cember, in thê year of our Lord ohe thousahd eight hundred and ninety-one,- and 
of our indépeijidence the ohe hundred and sixteenth. ■ ' 

* : 1' "Sam'l H. Lyman; Clerk. 

"Edward Bïiteheii, U: S. Dlstrlct=Attorney." 

"In obédience to the above precept, I hâve destroyed the goods, wares, and mer- 
chandise above described. 
"Dated this Feb. 10, 1892, day of'r— t**-. 

"John W. Jacobus, U. S. Marshal." 
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Indorsed: 

"Vol. 37, No. 2. 

"United States District Court for the Southern District of New York. 

"The United States vs. One Obscène Bock and Sixty-Four Other Lots of Obscène 
Articles. Writ of Destruction. Returnable for the first Tuesday of Janu- 
ary, 1892. 

"Edward Mitehell, U. S. District Attorney. 
"Filed the 10 day of Feby., 1892." 

The conclusions of law upon the foregoing facts are as follows: 

1. The petitioner is entitled to the amount of fées chargea in 
Schedule A for the transportation of prisoners under a final sen- 
tence, from New York City to various prisons and penitentiaries in 
the State of î^'ew York, at the rate of 10 cents per mile for himself 
or his deputy, and for each prisoner and necessary guard, as provided 
in section 829 of the Kevised Statutes. The right to this fee hav- 
ing been determined by the suprême court in McMahon v. U. S., 164 
U. S. 81, 17 Sup. et. 28, the government withdrew any objection to 
this part of the petitioner's account, amounting to the sum of 
15,278.41. 

2. The petitioner is not entitled to fées for the services named in 
Schedule B (being for the conveyance of six Chinese persons con- 
veyed from New York to San Francisco in pursuance of orders of 
déportation from a commissioner of the circuit court of the United 
States for the Southern district of New York) in excess of the actual 
expenses of such conveyance, and which actual expenses he bas re- 
ceived. The petitioner places his right of recovery upon one of the 
following provisions of section 829 : 

"For transporting crlminals, ten cents a mile for himself and for each 
prisoner and necessary guard; except In the case provided for in the next 
paragraph. 

"For transporting criminals convicted of a crime in any district or terri- 
tory where there is no penitentiary available for the confinement of convicts 
of the United States, to a prison in another district or territory designated 
by the attorney gênerai, the reasonable actual expense of transportation of 
the criminals, the marshal, and the guards and the necessary subsistenee 
and hire. 

"For travel. In going only, to serve any process, warrant, attacbment, or 
other writ, including writs of subpœna in civil or criminal cases, six cents 
a mile, to be computed from the place where the process is returned to the 
place of service." 

It is not claimed by the petitioner that the proceeding against a 
Chinaman who is found to be unlawfully in this country is a criminal 
proceeding, or that "the order of déportation is a punishment for 
crime." The contrarv bas been expressly stated in Fong Yue Ting v. 
U. S., 149 U. S. 698, 730, 13 Sup. Ct. lOie. Neither is the order re- 
garded as a process or warrant in a civil case to bring a person or 
thing within the jurisdiction of the court, for the service of which 
travel at the rate of six cents a mile is allowed. The proceeding is 
one sui generis and peculiar, and the marshal's services in the dé- 
portation are not described in the fee bill, but it is contendéd that 
they are analogous to services for which fées in section 829 are al- 
lowed, and that for such analogous services similar fées shouJd be 
allowed, because otherwise the marshal is compelled to discharge 
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onerous duties for which he receives no adéquate compensation. If, 
after the Chinese exclusion acts were passed, the sta tûtes had been 
eilent in regard to the payment of expenses for the déportation of 
Chinamen who are found to be unlawfully in the United States, the 
argument would hâve force; for, when the aid and the authority of 
the courts of the United States are called into réquisition for the due 
enforcement of this class of statutes, the orders of the courts must 
almost necessarily be executed by the marshals. Inasmuch as thèse 
acts placed upon the treasury department the gênerai oversight in 
regard to their exécution and the duty of payment for the services 
which were performed, the annual appropriation acts made provision 
for the payment by that department of such expenses, and specified 
the character of the expenses. Thus, an appropriation was made for 
the fiscal year ending June 30, 1892 (26 Stat. 948), for the expenses 
of retuming to China ail Chinese persons found to be unlawfully 
within the United States, and in the appropriation acts for the two 
succeeding fiscal years (27 Stat. 349, 572) appropriations were made 
for the expenses of retuming to China ail Chinese persons found to 
be unlawfully in the United States, including the cost of imprison- 
ment and actual expense of conveyance of Chinese persons to the 
frontier or seaboard for déportation. Thèse appropriations include 
the years for which services are charged by the petitioner. It was 
the apparent intention of congress to limit payments for thèse serv- 
ices to expenses, and it pointed ont in the later acts that it meant to 
include the actual expenses of conveyance to the seaboard for trans- 
portation. Compensation was not to be made for thèse services 
upon the System of the fee bill, which, as a rule, gave a rémunéra- 
tion above expenses, but was to be limited to the actual expenses 
which were incurred. The service was a spécial one, and the 
amount of compensation was specially provided. Whether this dé- 
niai of compensation for the time spent and for the responsibility 
incurred in the services is or is not a hardship upon the officer is not 
a question for présent considération. It is the System which con- 
gress adopted, and it had a précèdent in section 829, which gave to 
the marshal only the reasonable actual expenses of the conveyance 
of criminals to a prison in another district or territory, under the 
circumstances specified in the statute. 

3. For the service of a libel in rem, brought under the provisions 
of sections 2491 and 2492 for the seizure and condemnation of several 
articles imported by différent persons and at différent times, the pe- 
titioner is entitled to a single fee of two dollars for the service of the 
warrant of seizure, and not to a fee of two dollars for services upon 
each article named in the libel. The same rule applies to his fee of 
two dollars for the service of a monition and to Ms fee for the serv- 
ice of a writ of destruction. 

The district attorney, under the supposed or actual authority of 
section 978, grouped 65, 20, and 49 several articles which were 
illegally imported, and which were in the possession of the collecter 
of customs, in three libels, respectively. The accounting officers 
allowed fées upon three libels; whereas, the petitioner claims that 
lie ia entitled to feea upoâ 184 libels, because Oiey were against sepa- 
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rate articles imported by différent persons. It is not necessary for 
me to détermine "whetliey the procédure of the district attorney was 
authorized by tlie statute. The validity of the proceedings was not 
apparently called in question by any claimant or by the court. 
There were in fact but three libels, and the same number ot warranta 
of seizure or monitions, and of warrants of destruction, and the serv- 
ices upon the articles named in any one libel were made simultane- 
ously. The petitioner is not authorized to call each article the sub- 
ject of a separate libel. 

4. The petitioner is entitled to a judgraent in his favor for the sum 
of 15,378.41, and the statutory costs allowed by the fif teeuth section 
of the statute of March 3, 1887. 
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No. 14. 

Nbgligencb— Salk of Defective Articles— Liabilitt to Third Persoîî. 

In the absence of fraud or deeeit in efCecting the sale, the niaker and seller 

of an article not inherently dangerous in character is not liable to one, not 

a party to the contract of sale, who is Injured because of détecta in the 

material or construction of the article, arislng from négligence of the maker. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

C. C, Dickey and W. K. Shiras, for plaintiff in error. 

A. P. Burgwin and Thornton M. Hinkle, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FORD, District Judge. 

DALLAS, Circuit Judge. The défendant sold and delivered to 
Albert R. Bragdon, the husband of the plaintiff, a sidesaddle; and in 
the statement of claim it is alleged: 

"The said défendant then and there promlsed and agreed with the sald Albert 
R. Bragdon, acting in behalf of the said plaintiff, that the said sidesaddle should 
be made by défendant especially for the use of the said plaintiflf, and, that, by 
reason of said Intended use by the said plaintiff, he would take care to make and 
deliver a saddle of especial strength and saf ety, and constructed of the best ma- - 
terial, and by means of the best workmanship." 

Hère there is alleged, simply and solely, an agreement to "take 
care"; but as the action is not ex contractu, but ex delicto, this allé- 
gation can be regarded only as matter of inducement. The substan- 
tial averment, the gravamen of the déclaration, is: 

"It became and was the duty of the défendant to make and deliver to the said 
Albert R. Bragdon, for the use of the said plaintiff as aforesaid, a safe, sound, 
strong, and skillfully made saddle,— made of the best material, and wlth the best 
■workmanship. But the said défendant, disregarding its duty In the premises, 
negligently and unskillfully made and delivered to the said plaintiff, by the said 
husband, an unsafe, unsound, and weak saddle," by reason wheroof the plaintill 
sustained injury, and was damaged. 
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ït thus appëàrs, not only that the action sounds in tort, but 
also that the spécifie wrong deçlared upon is not deceit, but négli- 
gence; and, ;we may add, the record discloses nothing upon which 
the plaintifl could hâve récOvered, if she had attempted to do so, 
either for breacli of warrantj or for deceit. We bave, then, a 
case in which the essential élément consists of a breach of duty; and 
the burden is on the plaintiff to prove facts suiiacient to show what 
the duty is, and that the défendant owed it to her. 1 Shear. & R. 
Neg. § 8; Beach, Contrib. jSTeg. 6; Thomp. Neg. (préface). Dr. 
Wharton (Whart. Neg. § 24) deflnes a légal duty thus: 

"That whieh the law requires to be done or forbome to a determinate person, 
or to the public at large, and is a corrélative to the rlght vested in said de- 
terminate person, or in the public." 

This définition may be properly applied to this case, and, so apply- 
ing it, it appears that the supposed right of the plaintiff must be rest- 
ed upon the afflrmance of the proposition that to her, as a determinate 
person, the défendant owed a duty to carefully construct the saddle 
in question. But this proposition cannot be sustained In the 
leading case of Langridge v. Levy, 2 Mees. & W. 519, the father of 
the plaintiff had bought from the, défendant a gun. which was repre- 
sented by the défendant, who liriew it was intended for use by the 
plaintiff, to hâve been made by a certain manufacturer, and to be a 
safe gun. It had not been made by the manufacturer named, and, 
while the plaintiff was using it, it burst, and wounded him. The 
court said: 

"It is clear that this action cannot be snpported upon the warranty as a con- 
tract, for there is no prlyity in that respect between the plaintiff and the de- 
fendant"; and "wè are not prepared to rest the case upon one of the grounds 
' on which the leamed eounsel for the plalntifE sought to support hls right of ac- 
tion, namely, that wherever a duty is imposed on a person, by contract or other- 
'Wise, and that duty is violated, any one *ho is injui-ed by the violation of it may 
hâve a remedy against the wrongdoer." 

The plaintiff's right of recovery was accordingly not sustained for 
breach of warranty or for négligence, but solely upon the ground 
that there had been fraudulent misrepresentation, and that the 
Injurions conséquence to the plaintiff was "the result of that fraud." 
This judgment was aflflrmed. 4 Mees. & W. 337. And the appellate 
court distinctly based itS décision upon the same foundation as that 
which had been relied on by the court below. Thus, it plainly ap- 
pears that both courts dealt with Langridge v. tevy as a case of 
deceit, and carefully avolded aiEording any excuse for Implication 
that they would hâve sustained it as for négligence. The reason for 
thus distinguishipg between thèse wrongs is not stated in either of 
the opinions, but it is, we think, quite obvious. Ordinarily, where 
a veudee accepts the purchased article, the vendor becomes, by rea- 
, son of such acceptance, relieved from liability to third parties With 
respect to it. The vendee assume®, and the vendor stands dis- 
charged of, responsibility to them.: But, where the vendor is charge- 
able with deceit, — ^where he bas induced the vendee's acceptance by 
false and fraudulent misrepresentations, — the lâtter cannot be said 
to hâve consciously talien upon himself any duty of care; and that 
duty, therefore, if existent, is not shifted from the vendor, and he 
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consequently remains liable. In Heaven v. Peiider (1883) 11 Q. B, 
Div. 503, Brett, M. E., songht to lay down the rule: 

"That Whenever one supplies goods or machinery, or the like, for the purpose 
of either being used by another person under such elreumstances that every one 
of ordinary sensé would, if he thought, recognize at once that unless he used 
ordinary care and sklll with regard to the condition of the thing supplied, or 
the mode of supplying It, there will be danger of Injury to the person or property 
of hlm for whose use the thing is supplied, and who Is to use it, a duty arisea 
to use ordinary care and sliill as to the condition or manner of supplying such 
thing. And If there be a neglect of such ordinary care or skill, whereby injury 
happens, a légal liability arises, to be enforced by an action for neghgence." 

It must be conceded that this proposition, if sound, would lend 
support to the contention of the plaintifl in error. But it is not 
Sound. It affirma a view of the law which, in Langridge v. Levy, the 
court declined to adopt, and which was repudiated by a majority of 
the judges (Cotton, L. J., and Bowen, L. J.) in the case in which it was 
propounded. One of the judges last mentioned delivered, on behalf 
of both of them, an opinion, in which it is said: 

"I am unwilllng to concur with the master of the rolls In laylng down nn- 
necessarily the larger principle which he entertains, inasmuch as there are many 
cases in which the principle was impliedly negatived. Take, for instance, the 
case of Langridge v. Levy, to which the principle, if it exlsted, would hâve ap- 
plied, but the judges who decided that case based thelr judgment on the fraudu- 
lent représentation made to the father of the plaintifE by the défendant. In 
every case where the décision bas been referred to, the judges bave treated fraud 
as the ground of the décision, as was done by Coleridge, J., In Blakemore v. 
Rallway Co., 8 El. & Bl. 1035; and ta CoUis v. Selden, L. R. 3 C. P. 495, 
Willes, J., says that the judgment In Langridge y. Levy was based on the fraud 
of the défendant; and this impliedly négatives the existence of the larger prin- 
ciple which Is relled on; and the décision In ColUs v. Selden and In Longmeld 
V. Hollday, 6 Exch. 761, In eaeh of which the plaintifl! failed, was, in niy opinion, 
at varlance wlth the principle contended for. The case of George v. Skivington, 
L. R. 5 Exch. 1, and especially what is said by Kleasby, B., In glving judgment 
in that case, seems to support the existence of the gênerai principle. But It la 
iiot in terms laid down that any such principle exists, and the case was decided 
by Kleasby, B., on the ground that the négligence of the défendant, which was 
bis own Personal négligence, was équivalent, for the purposes of that action, 
to fraud, on which, as he said, the décision in Langridge v. Levy was based." 

It is not necessary, for the présent purpose, to further comment 
upon the English authorities. The référence made to some of them 
in the immediately preceding extract shows, we thinlf, that in 
Heaven v. Pender the majority of the court were clearly right in de- 
clining to concur with the master of the rolls in laying down the 
larger principle which he entertained, and which, so far as it pur- 
ported to be a déduction from the gênerai rule as to négligence, has 
been disapproved by Sir Frederick Pollcck in his standard treatise 
upon the Law of Torts. Pol. Torts (2d Ed.) p. 375, note E. Upon 
careful examination of the décisions of the courts of England, and 
in View of the conclusion derived from them by so eminent an Eng- 
lish lawyer as the author to whom we hâve just referred, it seems 
perfectly safe to assume that this action would not hâve been sus- 
tained there; and it appears to be equally clear that there ia no 
material différence in this regard between the law of that country 
and our own. The judgment of the suprême court of Pennsylvania 
In the case of Curtin t. Somerset, 140 Pa. St. 70, 21 Atl. 244, which 



112 87 FEDERAL REPOETER. 

was decided in 1891, is entirely satisfactory to us, and is, in prînciple, 
directly applicable. In that case the défendant had contracted to 
erect a certain hôtel, according to plans and spécifications. The 
building was completed and accepted. Thereafter, a girder, which 
in part supported its porch, gave way and the porch fell, injuring 
the plaintiff, who was a guest of the hôtel. He sued the contracter, 
but it was held that he had no cause of action against him. His 
contention was that the accident was caused by the defective con- 
struction of the porch; that it was not according to plans and spéci- 
fications; that the defects were not observable after the building 
was completed, and, in point of fact, were unknown to the hôtel Com- 
pany when it accepted the building from the contracter. The court 
assumed the verity of thèse allégations (very lilie to those of the 
plaintiff in this cause), but held that the contracter was not liable 
to the plaintiff upon contract, because there was no contractual re- 
lation between them; nor in tort, because such liabilities must be 
confined "to the parties immediately concerned." The authorities in 
the several states are not ail perfectly clear upon the subject, but it 
is unnecessary to refer to them further than bas been done by the 
learned judge in the court below. As was said by the learned judge 
who delivered the opinion in the case last cited by us: "We regard 
the weight of authority as with the views above indicated. More- 
over, they are sustained by the better reason." The suprême court 
of the United States had before it, in the case of Bank v, Ward, 100 
U. S. 195, a case involving very similar considérations. A lawyer, 
who, for his client, had erroneously certifled the recorded title of 
certain real properly, was sued by another person, who had suffered 
loss in conséquence of his reliance upon the correctness of the certifl- 
cate. The judgment of the court, so far as pertinent hère, is well 
condensed in the headnote, where it is said: 

"That there being neither fraud, collusion, or falsehood by A., nor prWty of 
contract between him and C, he is not liable to the latter for any loss sustained 
by reason of the certiflcate." 

The court, in its opinion, applied this language: 

"He only who, by hiinself, or another as his agent, employs the attomey to do 
the particular act in which the alleged neglect has taken place, can sue for that 
neglect. • • •" 

Three members of the court dissented from the judgment, but ap- 
parently upon the ground that the attorney who gave the certiflcate 
was chargeable with knowledge that it was to be used, in some trans- 
action of his client with another person, as évidence of the facts certi- 
fied to, and that, therefore, the attorney should be held liable to 
such other person, not for negligently performing his contract with 
his client, but for, in effect, certifying to the person with whom his 
client was dealing (the plaintiff in the case) a fact as true, which, if 
he had exercised ordinary care, he would hâve known to be untrue. 
In other words, that the attorney was chargeable with culpable igno- 
rance, where it was his duty to be informed, and therefore had com- 
mitted a légal deceit, not onlv against his own client, but against the 
plaintiff as well. The case of Railroad Co. v. Elliott, 149 U. S. 266, 
13 Sup. et. 837, though not directly in point, is worthy of examina- 
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tion in this connection. What is said in the opinion of the court 
at pages 271 and 272, 149 U. S., and page 837, 13 Sup. Ct, indicates, 
we think, that it was assumed tiiat, except under spécial circumstan- 
ces, the acceptance by the vendee of the subject of purchase and 
sale relieves the vendor from liability to a stranger for any injury 
resulting to him from négligent construction of the thing sold. See, 
also, Goodlander Mill Co. v. Standard Oil Co., 11 C. C. A. 253, 63 Fed. 
400. ïhere are cases which may seem to qualify the principle which 
we hâve discussed, but which are quite consistent with it, and which, 
as is pointed out in Curtln v. Somerset, supra, hâve no application to 
such an one as that with which we are now concemed. They décide that 
one who deals with a thing which is inherently very dangerous, in- 
volving "death or great bodily harm to some person, as the natural 
and almost inévitable conséquence" of lack of care, owes to the public 
at large the duty of extrême caution. Such a case is Thomas v. Win- 
chester, 6 N. Y. 397, which in England has been thought to go too 
far. Brett, M. R., in Heaven v. Pender, supra. But it is hard to 
see in what respect it goes further than Dixon v. Bell, 5 Maule & S. 
198, which was cited as a strong case, and apparently with hesitat- 
ing acceptance, in Longmeid v. Holiday, 6 Exch. 761, where it was 
rightly held that, as lamps are not in their nature explosive, lia- 
bility for sale, without fi'aud, of an ill-made lamp, which exploded 
in use, is contractual only, and therefore does not extend to any per- 
son who could not sue on the contract, or on a warranty tlierein ex- 
pressed or implied. See Pol. Torts, p. 440. In our opinion, Thomas 
V. Winchester was rightly decided; but that case, and the others 
which follow its lead, do not at ail conflict with our présent judg- 
ment. The article hère in question is not, like a poisonous drug, 
which was the harmful agent in Thomas v. Winchester, inherently 
dangerous, but is, like the lamp in Longmeid v. Holiday, not in its 
nature hazardous. The circuit court did not err in refusing to strike 
off the compulsory nonsuit which it had entered, and therefore the 
judgment is afSrmed. 
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DEPOSIT CO. 

(Circuit Court, B. D. Pennsylvania. May 7. 1898.) 

No. 58. 

1. Inbividual Liability of Stockholder — Kaksas Statuts — Remf.dt of 
Ckî:ditor. 

Coust. Kan. art. 12, § 2, provides tliat dues from corporations shall be 
eecur&d by indlvidual liability of the stockholders to an additional amount 
equal to tbe stock owned by each stockholder. Comp. Laws Kan. p. 221, 
§ 32, provides that, if no property of a corporation can be found upon 
which an exécution can be levied, the court in which the action or proceed- 
Ing shall hâve been brought may, upon motion, after reasonable notice, 
order exécution against any stockholder for an amount equal to his stock 
and the amount unpaid thereon, or the exécution plaintifC may proceeiî 
by action to charge the stockholders with the amount of his Judgment. 
Edd, that an action at law by a single judgment créditer lies against a 
single stockholder to enforce such liability. 

87F.-8 
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2. Same~For THE Indebtednb^s PB to THE Creditob— KiGHT TO Enfokce. 
Where the llability of a gtoetholàer is directlj to the creditor, and not 
sitoply for thé Indebtedness 6i the corporation, the right to enforce It is 
in the creditor, aûd not in'th« corporation or its receiver. 

8. SamE— DeaTH OF StOCKHOLDEK— ^lilABILlTY OF ESTATEi 

The contingent liability-pf ,9- stwîkholder to ereditors of a Kansas corpo- 
ration 'does not at)ate upon his déath, and, upon the happening of the event 
whlch renders the lîabllity; âhsolUte, his estate becomes chargeable there- 
with. .■•.,',., 

4. Same— Action to Enfokce— Indbbtbdnbss of Corporation to Stook- 
HOLDBR— Sbt-Ofp. . , 

In an: action against a. stocliholder of an insolvent Kansas corporation 
to enforce hia stock liability, he caimot set ofl against such llability an 
unmatured indebtedness of the corporation to himself. 

This was an action at law by the Mechanics' Savings Bank, a 
Ehode Island corporation, against the Fidelity Insurance, Trust & 
Safe-Deposit Company, a Pennsylvania corporation, as administra- 
tor d. b. n. c. t. a. of the estate of John G. Reading, deceased. Eead- 
ing was a stockholder in the Davidson Investment Company, a cor- 
poration organized under the laws of Kansas, and the suit was 
brought to enforce the stock liability of his estate under the Kan- 
sas laws. Verdict was given for défendant, and the case is now 
heard on plaintifE's motion for a new trial. 

Russell Duane, for plaintiff. 
Richard 0. Dale, for défendant. 

DALLAS, Circuit Judge, Section 2 of article 12 of the constitu- 
tion ôf the state of Kansas is as follows: 

"Dues from corporations shall be secured by individual llability of the stock- 
holders to an additlonal amount equal to the stock owned by each stockholder* 
and such other means as shall be provided by law; but such Individual liabilities 
shall not apply to railroad corporations, nor corporations, for religious or char- 
itable purposes." 

Chapter 23, p. 231, of the Compiled Laws of Kansas comprises the 
following: 

"Sec. 32. If any exécution shall hâve been- issueû against the projjerty or ef- 
fects of a corporation except a railway or a religious or charitable corporation, 
and, there cannot be found any property whereon to levy such exécution, then 
exécution may be Issued against any of the stockholders, to an exteht equal 
in amount to the amount of stock' by hlm or her owned, together with any 
amount unpaid thereon; but no exécution shall issue against any stockholder, 
r'cept upon an order of tlie court in whieh the action, suit or other proceedlng 
shall hâve been brought or instituted, made upon motion in open court, after 
reasonable notice in writing to the person or persons sought to be chargea; and, 
upon such motion, snch court may order exécution to issue accordingly; or the 
plaintiff in the exécution may procèed by action to charge the stockholders with 
the amount of his judgment." 

The plaintiff, having obtained a judgment in a court of the state 
of Kansas against the Davidson Investment Company, a corpora- 
tion of that state, upon whfch exécution was issued, and return 
made that no property could be found whereon to levy, brought 
this action to enforce the stockholders' liability averred to bave 
devolved upon the défendant under the above constitutional and 
statutory, provisions. The principa,! question in the case is: Does 
an action at law by a single judgment creditor lie against a single 
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stockholder by virtue of thèse provisions? This question is, in my 
opinion, simply and solely one of construction. If the liability 
created is not to tlie creditors, but for tlie indebtedness, such an ac- 
tion cannot be upbeld; but, if tlie liability created be directly to 
the créditer, it must be. "V^^ile in Patterson v. Lynde, 106 U. S. 519, 
1 Sup. et. 432, the suprême court, referring to this distinction, has 
held that an action of this kind is not maintainable under a provi- 
sion of the constitution of Oregon that "the stockholders of ail cor- 
porations and joint-stock companies shall be liable for the indebt- 
edness of said corporation to the amount of their stock subscribed 
and unpaid, and no more" (article 12, § 3), that court has also de- 
cided, in Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263, that an in- 
dividual creditor can sustain a suit at law against a single stock- 
holder where the statute by which the stockholder's liability was 
created is in thèse terms: "Ail the stockholders of every company 
shall be severally and individually liable to the creditors of the 
company to an amount equal to the amount of stock held by them 
respectively." In each of thèse cases, it will be observed, the lan- 
guage for considération was free from ambiguity, and vv'as, in the 
one case and in the other, so plainly différent as necessarily to lead 
to the différence in décision which resulted. Unfortunately, the 
meaning of the provisions with which this court is now required 
to deal is not so clearly obvious. The Kansas constitution does 
not deflne the liability which it imposes, nor direct how that lia- 
bility shall be enforced. It seems to hâve been contemplated that 
this omission would be met by législation, and, accordingly, there 
was enacted the statutory provision which is copied at the head of 
this opinion. Neither does that enactment expressly describe the 
nature of the stockholders' liability, but in prescribing the manner 
of its enforcement it does, I think, clearly disclose that the liability 
created was to constitute an obligation directly to creditors, and 
not one to be enforced by or through the corporation itself. The 
remedy provided is twofold and alternative. A plaintiff who has 
obtained a Judgment against an insolvent corporation may either 
issue exécution against any of the stockholders, or he may proceed 
by action to charge them with the amount of his judgment. In 
either case the plaintiff, not the corporation, is to be the actor, 
and in each the proceeding authorized is one in which stockholders 
only are to be défendants. As was said in Howell v. Manglesdorf, 
33 Kan. 194, 5 Pac. 759, "The proceeding against the stockholder, 
whatever remedy may be employed, is an independent one;" and, 
as was also indicated in that case, the purpose of the final clause 
of this section was to give to a creditor of an insolvent corpora- 
tion a remedy against stockholders residing in a state other thaii 
Kansas, which should be substantially the same as that which 
was provided by the first part of the section, but which could be 
made effective only against stockholders subject to the jui'isdic- 
tion of the courts of that state. As respects both classes of stock- 
holders the liability was intended to be the same, and a double 
remedy was supplied only for the purpose of assuring means for 
the enforcement of that liability in ail cases. The proceeding by 
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action, it has béer, held, may be.trought by a single créditer 
against a single stockholderj and îs transitory. This appears to 
hâve been settled by the décisions of the suprême court of Kan- 
sas. It is objeeted that upon 'tUese points thèse décisions were 
obiter dicta, and not authoritative; but they appear to hâve re- 
ceived full considération by the Kansas court, and its opinion is 
at least entitled to great weight. Bank v. Whitman, 76 Fed. 697. 
If, however, I entertained a doubt as to the propriety of follow- 
ing that court, I would feel constrained to do so, because its views 
hâve been acquiesced, in and adopted by several of the fédéral 
courts. Howell v. Manglesdorf, supra; Bank v. Eindge, 57 Fed. 
279; Ehodes v. Bank, 13 C. C. A. 612, 66 Fed. 512; McVickar v. 
Jones, 70 Fed. 754; Bank v, Whitman, 76 Fed. 697, and, in error, 
sub nom. Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288. The case 
of Bail v. Reese (Kan. Sup.) 50 Pac. 875, has been referred to as 
showing that the proceeding should be in equity, and against stock- 
holders generally. The report is very meager; it contains noth- 
ing but the opinion of the court. It does, however, appear that 
there were several stockholders included in that proceeding; but I 
am informed by plaintifE's counsel that he has examined a certifled 
copy of the record, which shows that the motions as to the stock- 
holders were "by consent of ail parties * • * consolidated 
and considered as one action, consolidated and tried as one case." 
It need hardly be said that in dealing with the cases before it in 
pursuance of the agreement thus indicated the court decided noth- 
îng whatever as to whether, in the absence of such an arrange- 
ment, the joinder of several stockholders as défendants would hâve 
been necessary or even proper. It follows, I think, from what has 
been already said, that the fact that a receiver of the Davidson 
Investment Company was appointed on March 30, 1893, is imma- 
terial. Sterne v. Atherton (Kan. App.) 51 Pac. 791. If, as has been 
seen, the liability in question is directly from the stockholder to 
the creditor, the creditor only, and not the corporation, or its re- 
ceiver, is the person entitled to enforce it. The claim is not an 
asset of the corporation, and therefore the receiver could not sue 
for its recovery. 

John G. Eeading was the owner of the shares in question at the 
time of his death. He died before the plaintiff's judgment against 
the corporation was obtained. After Eeading's death, the certifl- 
cates for thèse shares were taken into the possession of the dé- 
fendant, as administrator of his estate, but they still stand in the 
name of John G. Eeading. The défendant contends that, under 
thèse circumstances, even if an action such as this might hâve been 
maintained against John G. Eeading if he were still living, it can- 
not be maintained against his légal représentatives. I hâve ex- 
amined the authorities cited to maintain this proposition, but am 
unable to perceive that they support it. In my opinion, the con- 
tingent liability incurred by Eeading when he became a stockhold- 
er did not abate upon his death, but survived; and that, upon the 
happening of the event whiçh rendered that liability absolute, his 
estate became chargeable therewith. White's Ex'rs t, Com., 39 
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Pa. St. 167; Stumpfs Appeal, 116 Pa. St. 33, 8 Atl. 866; Bailey v. 
HollîSter, 26 N. Y. 116; Chase v. Lord, 77 N. Y. 1; Richmond v. 
Irons, 121 U. S. 27, 7 Sup. Ct. 788. 

Défendant, as administrator of the estate of John G. Reading, 
holds bonds of the Davidson Investment Company to the aggregate 
principal amount of |15,000. The indebtedness evidencea by thèse 
bonds it seelcs to set off in this action. I am of opinion that this 
cannot be done. The bonds will not be due until 1899. Therefore 
the proposai is to set off against a matured liability an indebtedness 
which is not now demandable, unless, as is contended, the défendant, 
by accepting a part payment of |19 on each bond, elected to treat the 
principal of the bonds as presently due. But I cannot acquiesce in 
this contention. When the payment relied upon was made and ac- 
cepted, there was interest due to an amount greater than tbe sum of 
such payment. Therefore, to interest, and not to principal, that pay- 
ment must be applied. Moreover, the debt sought to be set oiï is 
not that of the plaintiff, but of the Davidson Investment Company, 
and consequently cannot be asserted against the former. The de- 
fendant, who, of course, could not maintain an action against the 
plaintiff for its recovery, is not entitled, by setting it up as a coun- 
terelaim, to compel it to eflect its liquidation. I hâve carefully 
examined the case of Musc rave v. Association, 49 Pac. 338, but the 
action of the court of appeals of Kansas in that case does not shake 
my confidence in the views I hâve expressed. The third paragraph 
of the syllabus, which is stated to hâve been prepared by the court, 
is in thèse words: 

"Where the stoekholder against -whom proceedlngs are had to enforce the 
payment of his stock liability is himself a creditor of the Insolvent corporation, 
he will be allowed, in equlty, to plead the indebtedness of the corporation to him- 
self as a set-off against his liability to other creditors." 

I understand that in Kansas équitable défenses may be inter- 
posed in ail cases; and the opinion of the majority of the court 
indicates, in accordance with the statement in the syllabus, that 
the view entertained in this case was that a stoekholder had an 
équitable right to appropriate his individual liability to the sat- 
isfaction of an indebtedness of the corporation to himself; in oth- 
er words, the défense was sustained as an équitable one; but upon 
the common-law side of a court of the United States this may not 
be done. Aside from this, however, the judgment in Musgrave v. 
Association is one which I am not called upon to follow. It does 
not accord with my understanding of the law. It was not founded 
upon a construction of the constitution or of a statute of Kansas, 
or upon any principle of law which is peculiar to that state. The 
décision was not a unainimous one, and the court by which it was 
rendered is not a court of last resort. The plaintiff's motion for a 
new trial is granted. 
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GAUFORNIA SAV. BANK OF SAN DIEGO v. AMERICAN SURBTY 00. OF 

NEW YORK. 

(Circuit Court, S. D. California, April 18, 1898.) 

No. 706. 

1. FiDELITT INSORANCB— ClAIM OF LoSS— LIMITATION. 

A condition In a fldelity Insurance bond that any claim tliereunder 
shall be made as soon as practicable after dlscovery of the loss, and with- 
in six montbs after the expiration of tlie bond, is a materlal stipulation, 
and a condition précèdent to recovery thereon. 

2. Same. 

Tlie fact that an insurer in a bond of fldelity Insurance bas actual knowl- 
edge of a loss does not exèuse the insured f rom giving notice thereof 
wlthln the time prescrlbed by, the conditions of the bond.i 

This was an action by the California ÈaTings Bank of San Dieg» 
against the American Surety Company of New York upon a bond 
of indemnité Insurance. The casé waa heard on a demurrer to 
the amended complaint.. 

McDonald & McDonald and D. 0. Collier, Jr., for plaintiff. 

Allen & Flint, for défendant. 

WELLBORN, District Judge. A demurrer to the complaint in 
this action was sustained Octobeç 18, 1897. Thereafter, by leave 
of the court, the plaintifE flled certain amendments, and the présent 
hearing is on a demurrer to the complaint as thus amended. The 
gênerai nature of the action is shown in the foUowing extract from 
my opinion on the former demurrer: 

"This action Is upon two bonds, eaeh of which obllgates the défendant, 
subject to certain provisions, to reimburse any loss sustained by plaintiff 
through the fraud or dlshonesty of the employés thereln named; the em- 
ployé named in one bond being John W. CoUins, plaintifC's vice président, and 
in the other Frederick T. Hill, plaintifCs cashier. Tlie amounts sued for are 
$18,000 on one of the bonds (that of Collins), and $15,000 on the other, makingr 
a total of $33,000. Thercaré three counts In' the complaint. The flrst and 
second counts are based, respectively, on said bonds, while the thjrd count 
is virtually a union of the causes of action set forth In the two preceding 
counts. A demurrer on numerous grounds bas been interposed to each coimt. 
As the three counts are identlcal, except as to amounts and names of employés, it 
will only be necessary to particularly notice the first one." 82 Fed. 866. 

The bond sued on in sg,id flrst count contains, among other pro- 
visions, the f ollowing : 

"Now, theref ore, in considération of the sum of ninety dollars, lawf ul money 
0^ thé United States of America, in hand pald to the compàny as premlum 
for the term of twelve months endlng on the flrst ddy of July, one thousand 
eight hundrëd and ninety -two, at 12 o'clocli noon, It is hereby declared and 
agreed: That, subject to the provisions herein contained, the compauy 
shall, within three months next aftér notice, aecompanied by satlsfactory 
proof of a loss as liereiuaf ter mentioned, bas been glvèn to the company, 
malie good and reimburse to the employer ail and any pecuniary loss sus- 
tained by the employer of moneys, securities, or other Personal property in 
the possession of the employé, or for the possession of which he Is responslble, 

1 As to fldelity Insurance generally, and requirements as to notice of loss, see 
note to Indemnity Oo. v. Wood, 19 0. C. A. 273. 
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by any aet of fraud or flishonesty, on the part ot the employé, In connection 
wlth the duties of the ofBce or pqsltipn hereinbefore referred to, or the duties 
to which in the employer's service he may be subsequently appointed, and 
occurring during the cônttnuànCe of tliis bond, àad dlscovered during said 
continuance, or within six Bionths thereafter, and wlthin six months from 
the death or dismissal or tetlrement of the employé from the service of the 
employer. • * • That the company shall be notified in wrlting, at ita, 
office in the city of New ïork, of any aot on the part of the employé whlch 
may involve a loss for which the company is responsihle hereiinder, as soon as 
practicable after the occurrence of such aet shall hâve corne to the Ijnowledge 
of the employer. That any claim made In respect of this bond shall be in 
wrJting, addresscd to the company as aforesaid, as soon as practicable after 
the discovery of any loss for which the company is responsible hereunder, 
and within six months after the expiration or cancellation of this bond, as 
aforesaid; and npon the making of such claim this bond shall wholly eease 
and détermine as regards any liability for any aet or omission of the employé 
committed subséquent to the making of such claim, and shall be surrendered 
to the company on payment of such claim. ♦ • • That the employer 
shall, if required by the company, and as soon thereafter as it can reason- 
ably be done, give ail such aid and information as may be possible (at the 
cost and expense of the company), for the purpose of prosecuting and bringing 
the employé to justice, or for aiding the company in suing for and making 
effort to obtain reimbursement, by the employé or his estate, of any moneys 
which the company shall hâve paid or become liable to pay by vîrtue of this 
bond. That no suit or proceeding at law or in equity shall be brought to re- 
cover any sum hereby Insured, unlèss the same Is commenced within one 
year from the time of the making of any claim on the company. That no one 
of the above conditions, or of the provisions contained in this bond, shall be 
deemed to hâve been waived by or on hehalf of the said company, unless 
the waiver be clearly expressed in writing over the signature of its président 
and its secretary, and its seal thereto afflxed." 

After setting out said bond in f ull, and alleging the breaches 
thereof, said count, as amended, proceeda thus: 

"That said Collins committed suicide on or about the 7th day of Mareh, 1892, 
and that ail of his above-stated fraudulent and dishonest acts, and the loss 
thereby occasioned to the plaintifC, were discovered by it within the period of 
six months next ensuing after the death of said Collins. That the plaintifC .duly 
kept and performed ail the conditions of said bond on its part to be kept and 
performed, and on the 16th day of December, 1895, notifled the défendant in 
writing at its office in the said city of New York of each and ail of the above 
stated breaches of said bond by said Collins, including the date and manner there- 
of, and the résultant loss to the plaintifC by and from said breaches, and at 
the same time and place served upon the défendant proof of the loss referred 
to in said notice, by delivering to it a written itemized statement of such loss, 
basedupon the aceounts of the plaintiff, certified by the président of the plaintifC 
aud linder its corpbrate beal, to be correct and true in every particular, and 
that the same was based upon the aceounts of the plaintiff, and demanded from 
the défendant payment of the fuU penalty of the said bond; but to pay the 
same or any part thereof the défendant then and there failed, neglected, refused, 
and has ever since failed, neglected, and refused. But the plaintiff avers that, 
although it did not notify the défendant of said acts of said Collins and the loss 
thereby occasioned to the plaintiff, nor make proof of said loss or demand pay- 
ment thereof, until the 16th day of December, 1895, as aforesaid, that the de- 
fendant became and was fuUy advised and informed in the month of May, 1892, 
of and concerning ail the aforesaid breaches of said bond by said Collins, and the 
loss thereby occasioned to the plaintifC, and acted upon such knowledge, and in 
pursuance thereof did every aet and thlng that it might, would, or could hâve 
done to protect its interests in the premises if formai notice of such loss had 
been given it by the plaintifC in said month of May, 1892." 

Défendant rests its demurrer upon numerous grounds, among 
them the following: First, that no claim in respect to the bond 
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BTied on was made on the company within six months after the 
expiration of the bond; second, that the company was not notifled 
of thè âlleged fraudaient and dishonest acts of the employé, nor 
was proof of loss furnislied, as required by the bond. 

1. PlaintilE contends that, inasmuch as said bond was executed at 
San Di^o, Cal., it is a California contract, and governed by the 
laws of saî^ state; citing Wall t. Society, 32 Fed. 275, 276; Berry 
V. Indemnity Go., 46 Fed, 441, 442; Indemnity Co. v. Berry, 1 C. 
0. A. 561, 50 Fed. 511; Insurance Co. v. Eobison, 54 Fed. 582, 588; 
and Society v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822. This con- 
tention, doubtiess, is well taken. Following ont the line of argu- 
ment indicàtedj plaintifE quotes, as applicable hère, the following: 
"A policy may déclare that a violation of spécifie provisions thereof 
shall avoid it; otherwise the breach of an immaterial provision 
does not avoid the policy." Civ. Code Cal. § 2611. The implica- 
tion, of course, from this section, is that the breacb of a material 
provision does avoid the policy. Conceding the applicability of 
said section, which, although a local enactment, is simply declara- 
tory of gênerai principles, the question involved in the first of the 
above-mentioned grounds of demurrer may be stated thus: Is the 
requirement of the bond, as to the time within which any claim in 
respect thereto must be presented, a material provision? 

No case in point has been called to my attention, although the 
parties hâve cited many décisions, ^ereinafter referred to, con- 
struing the requirements of the bonds or policies respectively in- 
volved as to notice and proof of loss. Under the peculiar terms 
of the bond in the case at bar, however, I think no oihev than an 
affirmative answer to the question above stated is possible. Said 
bond provides "that no suit or proceeding at law or in équity shall 
be brought to recover any sum hereby insured unless the same 
is commenced within one year from the time of the making of any 
claim on the company." This provision, without doubt a material 
one, is valid. Riddlesbarger v. Insurance Co., 7 Wall. 386; David- 
son V. Insurance Co., 7 Fed. Cas, 37; 2 May, Ins. (3d Ed.) § 478. In 
order to be efEective, however, according to the obvious intent of 
the parties, it must be aided by the other requirement, now under 
considération, that any claim in respect to the bond shall be made 
as soon as practicable after the discovery of the loss, and within 
six months after the expiration of the bond. Thus the parties, 
by their contract, hâve made the requirement, as to the time within 
which the claim for a loss shall be presented, a material provision. 
To hold that said requirement is immaterial would, in effect, annul 
the former unquestionably material clause, limiting the time for 
the commencement of suit. The bond expired June 30, 1892. No 
claim was made upon the company until December 16, 1895, so 
that the only claim made upon the company was made more than 
three years after the time when, by the contract, it should hâve 
been presented. The failure of the plaintiff to make claim within 
the time prescribed by the bond I think fatal to its case. 

2. Thu bond in the case at bar does not prescribe any time within 
which the proof of loss shall be furnished, but simply that the 
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right of action shall not accrue until 90 days after such proof is 
furnished. The bond, however, does expressly provide "that the 
Company shall be notifled in writing, at its ofSce in the city of New 
York, of any act on the part of the employé which may involve a 
loss for which the company is responsible hereunder, as soon as 
practicable after the occurrence of such act shall hâve corne to 
the knowledge of the employer." The fraudulent acts of the em- 
ployé, as alleged in the amendments to the complaint, were dlscov- 
ered by plaintifE within six months next after March 7, 1892, — that 
is, not later than September 7, 1892, or, construing the allégations 
most strongly against the pleader, March 8, 1892, — and yet the 
written notice of such acts was not given to the défendant until 
December 16, 1895, more than three years after the time within 
which, according to the terms of the bond, it should hâve been 
given. Was this such a failure of performance on the part of the 
plaintifE as will defeat a recovery? 

PlaintifE contends that the requirement of the bond, as to notice, 
was "formai," — that is, "immaterial," — in the sensé of the section 
of the California Code hereinbefore quoted, citing the following 
authorities: 7 Am. & Eng. Enc. Law, pp. 1048, 1049, subd. 8; 
Ostrand. Ins. (2d Ed.) p. 523; Insurance Co. v. Downs (Ky.) 13 S. W. 
882; Insurance Co. v. Brown (Ky.) 29 S. W. 313; Tubbs v. Insurance 
Co. (Mich.) 48 N. W. 296, 298; Hall v. Insurance Co. (Mich.) 51 N. 
W. 524, 526; Vangindertaelen v. Insurance Co. (Wis.) 51 N. W. 1123; 
Steele v. Insurance Co. (Mich.) 53 N. W. 514, 515; Eynalski v. Insur- 
ance Co. (Mich.) 55 N. W. 981, 982; Peninsular Land Transp. & 
Mfg. Co. V. Franklin Ins. Co. (W. Va.) 14 S. E. 240; Association v. 
Evans, 102 Pa. St. 281; Kahnweiler v. Insurance Co., 57 Fed. 562, 
563. AU of thèse cases, except Peninsular Land Transp. & Mfg. Co. 
V. Franklin Ins. Co. and Association v. Evans, relate to proof, not 
tiotice, of loss, and are inapplicable. Notice of the fraudulent 
acts of an employé, involving a loss, is quite a difEerent thing 
f rom proof of the loss ; and, as shown by the terms of the contract 
in the case at bar, the parties themselves deemed such notice "ma- 
terial," although they may hâve intended otherwise as to proof of 
loss. With référence to the latter, — ^that is, proof of loss, — ^the 
hond merely provides that the company's Ijability shall accrue 90 
days after the proof has been furnished; and this provision, ac- 
cording to many authorities, does not require proof to be furnished 
within any particular period, but merely postpones the right of 
action until such proof is furnished. Notice, however, of the fraud- 
ulent acts of the employé, is placed upon an entirely différent foot- 
ing. The contract or bond expressly provides that such notice 
shall be given as soon as practicable after the occurrence of the 
fraudulent acts comes to the knowledge of the employer, and the 
importance — the materiality— of prompt notice, as a matter of pro- 
tection to the Company, is clearly suggested in a subséquent provi- 
sion of the bond, as follows: 

"That the employer shall, If required hy the company, and as soon there- 
af ter as it can reasonably be done, glve ail such aid and informatton as may 
he possible (at the cost and expense of the company), for the purpose of prose- 
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eutlng: aniïjîjrlngîng the empjcjjrç tç^ .^^stiçe, or for jaidîng the company la 
guing f»r aud m^king eiCoi-t to. obtaii;; réimburseinent, by' the eiiiployé or hl» 
estate/ ûf fuiy'iibnèys whîeh: ttie feôiiipany Shall hâve palS or beeome llable 
to'pay by'Tirtue of this bond." •: : 

Insurance Co. v. Down», supra, which is the leading case upon 
the point tbat îailure to make proof of loss within the time pre- 
scribed will not avoid the policy, ^unless expressly so provided, i& 
inapplicable to the point now under considération, not only because 
it relates exclusively to propf of ,loss, but also for other reasons. 
In that case the suprême coiirt of Kéntucky says: 

"The pojicy before us, llke many others. contains stipulation after stipula- 
tion renderiug the pollcy void ahd forfeitiug ail claim on the part of the In- 
sured to a recovery. • ♦ • The cdntr'act then proceeds to speclfy the 
manner in which the Ineured shall proceed In case of loss: 'Proceedings In 
case of loss: Hs: shall. forthwlth give wrltten notice of sueh loss or damage 
to this Company, an^ shall within 30 days render a particular account of sucb 
loss or damage, signed and sworn to. by them,' etc. * * * It is further 
provided that the loss sha,ll not be paifable until 60 days after the proof of 
loss has beea furnished. The contrkét then closes with a stipulation 'that 
no suit o-r action for the recovery. of any claim by authorlty of this policy 
shall be «ommenced until after the amquntof such claim has been ascertained 
by arbitration, as provided, nor uptfl ail the conditions, provisions, and re- 
quiremeh;ts of this policy hâve been eomplled with by the assured.' "' 

The court there held that the action was maintainable — First, 
because the facts that the policy speciflcally mentioned numerous 
causes of forfeiture, and that failure to make proof of loss was not 
among them, indicated that the parties did not intend such failure 
to be a, cause of forfeiture; and, second, because the usé of the 
Word "until," in the clause that no suit or action on the policy 
should be brpught until after fuil compliance by the insured with 
ail the requirements of the policy, showed an intention to make 
proof of losp a prerequisite to the commencement of suit, rather 
than an intention to make thf furnishing of such proof ycithin the 
speciiied period the essence of; the requirement. Neither of said 
reasons which were controlling in Insurance Co. y. Downs exist in 
the case at ba^. iHere there is no clause which, in terms, provides 
for a forfeiture, nor is there any. phraseology which implies that 
the notice to be given the company of the fraudulent acts of the 
employé was merely a condition précèdent to the commencement 
of suit. On the contrary, the giving of such notice is an unquali- 
ifled obligation, which the contract imposes upon the plaintiff j and, 
as I hâve alresidy, shown, of vital importance to the company's pro- 
tection, Referring to Insurance Co. v. Downs, Mr. Ostrander says: 

•*'In Justice to the court of appeals in Kentucky, who heard that case, It Is 
. pF(çer that we rshould mention that, so far as the report discloses, the policy 
in tliat suit, did ppt make its conditions and requirements a part of the con- 
sidération, nor did it appeàr that there was any gênerai clause making the 
liability of the coihpahy to pay a laSs contingent upon the performance by 
-the insured of ail or any of the requirements concerning proofs." Ostr. Ins. 
(2(|.B:d.) « 338. 

For the reasons above indicated, the case Jat bar is clearly distin- 
guishable fijpm Insurance Co. v. Downs, and also from most, if not ail, 
of the other cases cited by plaintiff in this connection. 

Against the proposition that notice is material, plaintiff quotes as 
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follows: "In case of loss upqp an insurance against fire, an insurer 
is exonerated, if notice thereof be not given to him by some person 
insured or entitled to the beneflt of the insurance, without unnecessary 
delay." Civ. Code Cal. § 2633. Plaintiff's argument is that, because 
the provisions of tliis section are limited to fire insurance, therefore, 
under the maxim, "Expressio unius," etc., the failure to give notice 
without unnecessary delay in the case of any other kind of insurance 
does not exonerate the Insurer, and, consequently, that in ail other 
Ivinds of insurance polieies the requirements as to notice of loss, etc., 
are immaterial provisions. This last part of the argument, as shown 
in defendant's reply brief, is a non sequitur. Said section does not 
purport to construe or deal with contracta which expressly require 
notice to be given, but it makes notice obligatory upon the insurer, 
in lire insurance, where the contract fails to provide therefor. 
Whether or not in other kinds of insurance notice is essential dépends 
upon the contracts which the parties make. Said section, however, 
does emphasize, in the strongest possible manner, the materiality of 
notice in the case of fire insurance; and it is believed that in fldelity 
insurance, which is of récent origin, notice of the fraudulent acts of 
the employé is of equal, if not greater, importance, for the reason that 
prompt notification may often enable the insurer to avoid, or secure 
indemnity for, losses which otherwise would be inévitable or irré- 
médiable. The authorities cited by défendant, to the effect that the 
requirement as to notice of loss is a material provision, and must be 
strictly complied with in order to enable the employer to recover, are 
numerous. Ermentrout v. Insurance Co. (Minn.) 6,'5 N. W. 635 ; Quin- 
lan V. Insurance Co., 133 IST. Y. 356, 31 N. E. 31, afflrming Id. (Sup.) 15 
N. Y. Supp. 317 ; Insurance Co. v. McGookey, 33 Ohio St. 555 ; Ostr. 
Ins. (2d Ed.) §§ 221-223; 2 Wood, Ins. §| 436, 437; 2 May, Ins. 
§ 461; Tayloe v. Insurance Co., 9 How. 403; Riddlesbarger v. Insur- 
ance Co., 7 Wall. 390; 4 Enc. PI. & Prac. 640. 

Appended to Ermentrout v. Insurance Co., supra, there is a note as 
follows: 

"The above case is said by counsel to be the only one that covers the 
précise point in regard to notice, although there are many cases in respect to 
proofs of loss." 

In Riddlesbarger v. Insurance Co., supra, the suprême court of the 
United States says: 

"The conditions in iwllcies requiring notice of losses to be given, and proofs 
of the amount, to be furnlshed the insnrers wlthin certain prescribed pe- 
riods, must be strictly complied with to enable the assured to recover. And 
it is not perceiveû that the condition under considération stands upon any 
différent footing. The contract of insurance is a voluntary one, and the In- 
surers hâve the rlght to designate the terms upon which they will be respon- 
sible for losses." 

In Quinlan v. Insurance Co. (Sup.) 15 N. Y. Supp. 317, the policy 
provided, among other things, that if a fire occurred the assured should 
give imnaediat« notice in writing to the company of any loss thereby. 
It also contained the f ollowing provision : 

"This policy is made and accepted subject to the foregoing stipulations and 
conditions; * » * and no ofHcer, agent, or other représentative of this 
Company shall hâve power to walve any provision or condition of this policy 
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Èxcept sucti as by the terms of this policy may be the subject of agreement 
Indorsed hereon or added hereto; and, as to such provisions and condi- 
tions, no offloer, agent, or représentative shall hâve such power, or be deemed 
or held to hâve walved such provisions or conditions, unless 'such walver, if 
any, shall be wrltten upon or attached hereto, nor shall any privilège or per- 
mission affecting the Insurance under this policy exlst or be clalmed by the 
insured unless so written or attached." 

It wUl be observèd that the flrst clause of the above quotation, 
"This policy is made and accepted subject to the foregoing stipulations 
and conditions," and also the clause as to the waiver of such stipula- 
tions and Conditions, are substantially identical with the provisions 
in the case at bar on thé same subjects, and, in the former case, the 
court held that the requirement as to notice was a condition précèdent, 
and îts nonperformance a bar to plaintiff's recovery. From the opin- 
ion of the court I extract the following: 

"The condition in the policy requlring immédiate notice of loss veas a 
précèdent one, and its nonperformance was a bar to the plaintiff's recovery. 
Sherwood v. Insurance Co., 10 Hun, 598, 595; Insurance Co. v. McGookey, 33 
Ohio St. 553. If It were admitted, whlch it is not, that the letter of Kelsey 
to the défendant constituted a notice of loss, still, as It was not written untll 
33 days af ter the flre occurred, It was not a compliance with the reaulre- 
ments of the. policy to give Immédiate notice. Inman v. Insurance Co., 12 
Wend. 460; Brown v, Assur. Corp., 40 Hun, 101; Trask v. Insurance Co., 29 
Pa. St 198; Edwards v. Insurance Co., 75 Pa. St. 378; Roper v. Lendon. 1 
El. & El. 825; Cornell v. Insurance Co., 18 Wis. 387; Whitehurst v. In- 
surance Co., 52 N. C. 433; Assurance Co. v. Burwell, 44 Ind. 460. In most 
of the cases cited the provision in the policy was that the insured should 
'forthwlth' givé notice of loss, while in the policy in suit the Insured was re- 
quired to givé 'immédiate' notice; y et It was held in tliose cases that an 
omission tO| give such notice for a time varying from 6 to 40 days was not a 
compliance with the rèquiremeuts of the policy, and barred a recovery. We 
think the plalntlff falled to give the défendant the notice ôf Its loss required 
by the policy, siuâ that such a f allure was a bar to this action." 

This décision, made by the suprême court of the state of New York, 
was afiSpned by the court of appeals of said state. 
In Ostrand. Ins. § 221, above cited, it is said : 

"It Is.almost without exception a requirement of the Insurance policy that, 
on the occurrence of a loss, the Insured shall give immédiate notice in writ- 
ing. In some policies, a definite tIme Is specifled within which the notice 
must be given, as 'flve days' or 'ten days.' If the insured neglects to comply 
with the terms of this condition, it wlll be at his péril. The requirement Is 
as reasonable as It is imperative, and has been enforced with great strictness 
by the courts." 

The allégations of the complaint, that the défendant was, in the 
month of May, 1892, fully advised and informed of the breaches of 
the bond, and the loss resulting therefrom, do not, in my opinion, ex- 
cuse plaintiff's failure to give thé prescribed written notice of the fraud- 
ulent acts of the employé, and said failure is such nonperformance of 
the contract on the part of the plaintifl as to defeat its recovery. 

The conclusions above announced make it unnecessary for me to 
pass upôn the other objections to the complaint. Demurrer will be 
sustained, and leave granted to the plaintifif to amend within 10 days, 
if it shall be so advised. 
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DAY et al. v. UNITED STATES. 
(Circuit Court of Appeals, Elghtli Circuit. May 9, 1896.) 

No. 981. 

L CONTRACTB — BhEACH— RiGHT OF PkOMISEB TO COMPLETE. 

Where a contract to furnlsh horses for the United States cavalry Is not 
completed, and the contract glves the government the right to complète 
It at the contractor's expense, if sufHcient sultable horses cannot be ob- 
tained at the stipulated place of performance the government may purchase 
wherever It can secure the best terms. 

8. Evidence— CoMPEiENCT oF Witness — Pukpose of Obtaining Information, 
Upon an issue as to how many horses arriving at a certain place durlng 
a specified tlme satlsfied the requirements of a contract, it vt^as error to re- 
ject the testlmony of a witness who examined such horses with sufficlent 
care to linow whether they complied with the requirements, on the ground 
that his examinatlon was not made with a view of ascertaining whether 
such requirements were satlsfied. 

8. Saue. 

The test of the competency of a witness Is the extent of hls knowledgt., 
not the purpose wlth which he acquired it. 

In Error to the District Court of the United States for the Eastern 
District of Missouri, 

J. D. Johnson, for plaintiffs in error. 
Walter D. Coles, for the United States. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge, 

SANBORN, Circuit Jodge. John J. Day, Thomas T, Rubey, and 
Charles G. Knox, the plaintiffs in error, sued out this writ of error, to 
reverse a judgment against them on a bond which they gave to the 
United States, on September 12, 1895, conditioned for the faithful 
performance by Day of a contract he had made with the government 
to furnish it 78 cavalry horses, possessing the qualifications named 
in certain spécifications, at the city of St. Louis, in the state of 
Missouri, on or before November 9, 1895. He failed to furnish a 
sufficient number of the specified horses, and the contract provided 
that, in case of his failùre to perform it, the United States might 
supply the deficiency by purchase in open market or otherwise, and 
that the contracter should be charged with any loss which the gov- 
ernment sustained by his failure. Pursuant to this provision of the 
contract, the gpvemment purchased in the state of Kentucliy and in 
the city of Chicago 76 horses to supply the deficiency caused by the 
failure of the contractor, and charged him with the excess of their 
Cost above the contract price, which was $3,063.50. The United 
States then sued the plaintiffs in error on their bond to recover this 
amount, and set forth in their pétition the facts we hâve stated. The 
plaintiffs in error answered that the contractor, Day, had tendered 
to the government horses of the character described in the contract, 
but that the United States had refused to accept them, and denied 
that they had been compelled to expend $3,063.50 above the contract 
priée in (Jrder to obtain the horses which he had agreed to furnish. 
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It is insisted that it was error for the court below to permit the 
government to prove at tke; trial the priées, which it paid for the 
horses it purchased in Kentucky and in Chicago, because the con- 
tract was to be performed in St. Louis; and it is contended that the 
measure of damages was the diiîereijce between the contract price 
and the market value of the horses in that city. There was no 
error in this ruling, however, because the United States produced 
évidence tending to prove thiat the requisité number of cavalry 
horses of the character called for by the contract could not be pro- 
cured within a reasonable time in the city of St. Louis or in its vi- 
cinity, and the contract expressly provided that, upon the default of 
the contractor, the government might purchase them in open mar- 
ket or otherwise, and cha,rge the loss to the coûtractor. Under this 
agreement, the ofiSçers of the tJnited States had the right to go to the 
place or places where they eould obtain the number and character of 
horses required at the lowest priées. They had the right to buy the 
horses there, and to charge the expense of their purchase and of their 
transportation to St. Louis to the contractor, by the express terms of 
the contract. ... 

In order to rebut the testimony to the effect that thèse horses could 
not be found within a reasonable time in the city of St. Louis, and 
for the purpose of proving that they might hâve been obtained in 
that city at lower prices than those paid for them in Kentucky and 
in Chicago, and for the purpose pf diminishing the damages, the 
pjaintiffs in error .produced a witness who testified that he had been 
deputy sheriff of the National Stock Yards in St. Louis for about 
2 years; that for 35 years prior to that time he had been engaged 
in buying and selling horses; that he was présent at the inspection 
bf horses tendered to the government by Day; that he knew abôut 
the number of horses that arrived daily at the stock yards at St. 
Louis ; that he was in a position where he saw most of them come 
in; that he closely inspected daily ail the horses that came into thèse 
stock yards, except perhaps one or two loads that came in early be- 
fore he arrived; and that about 2,000 horses arrived there each week. 
Thereupon the following questions were propounded to him by coun- 
sel for plaintiffs in error: 

"Did you observe them closely enough to be able to state what number 
of those received possessed the quaHflcatlons set forth In thèse speclflcations 
(the spécifications describing the horses required tùder the contract] in the 
iaU of 1895?" "Are you abl« to state from the observation you made of them 
about how many of them were up to the requlrementa of the spécifications?" 
"I wili get you to state how mâny. horses you observeij that dld possess the 
^qualifications mentioned In thèse si)eclflcàtlons that arrived in the stock yards 
weelily durlng the fan of 1895." -' 

No objection» were interpose^ tpany of thèse questions; but, after 
thè'witnes^ Ji^^ said that h,e did not examine ail the horses for the 
purpose of det^miining whether they came up to the spécifications, 
jtlle trial court pefusedtp permit him to answçp any of thèse ques- 
tipns, unless he based his ans-^vier, upon an exa]pjiination made with a 
vïew of asceî',i,aîni^g Vi^h^ther ox not the horses flUed the require- 
ments ofthé'ppeçiflcatipps; and, a!s he had never m^-de aiiy examina- 
tion pf tijleiV ïor that express purppsg, he was not ^U,owed,tO;answer 
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the questions, The effect of this ruling was to restrict the number 
of possible witnesses relative to the number and value of cavalry 
horses in St. Louis in the fall of 1895 to those who had examined 
the horses arriving thëre for the express purpose of determining 
whether or not they cpmplied vpith the government spécifications for 
cavalry horses, and it is not probable that any one who was not in- 
terested in âlling Day's contract ever made any examination for that 
express purpose. In other words, the ruling of the court made the 
purpose of the examination, and not the knowledge obtained by that 
examination, the test of the competency of the witness. But the 
measure of the competency of a witness is not the view or purpose 
with which he obtained his information, but the extent and character 
of the knowledge which he obtained. The question is not why he 
obtained his knowledge, but what amount of knowledge he acquired. 
And the question hère was not why this witness examined the horses 
and knew whether or not they complied with the spécifications, but it 
was whether or not he had so examined them that he did know. 
The court ref used to let him tell whether or not he had made such an 
examination that he had acquired this knowledge. It refused to 
permit him to answer this question even with a simple "Tes" or 
"No." Yet if he had made the requisite examination, and had ac- 
quired the knowledge, he was equally compétent to testify, whether 
he had obtained this knowledge with a view of purchasing the horses, 
or for the purpose of raising or selling them in the open market, or 
for the express purpose of determining whether they fllled the spéci- 
fications of this government contract. The court not only refused to 
let him answer the question we hâve been considering, but it de- 
clined to let this witness testify how many horses he observed that 
did possess the qualifications mentioned in the spécifications. If he 
observed any so closely that he knew that they possessed thèse quali- 
fications, the plaintiffs in error were undoubtedly entitl.ed to prove 
that fact; and, if he did not so observe them, they were entitled to 
an answer to their question to that effect. No tenable objection 
to thèse questions and their proper answers seems to us to exist, and 
the judgment below must be reversed, and the cause must be re- 
manded to the circuit court, with directions to grant a new trial. It 
is so ordored. 



LINEHAN RAILWAY TKANSFER CO. v. MORRIS et al. 

(Circuit Court of Appeals, Seventh Circuit June 3, 1898.) 

No. 474. 

1. Appeai, ahd Error— Failure to Satb Exceptions. 

No advantage can be taken In an appellate court of alleged errors In the 
charge of the court below, where no exception haa been taken. 

2. Samb — Seuiks op Instructions — General Exceptions. 

Where only a gênerai exception Is taken to the refusai of a séries of in- 
structions, it will not be considered, if any one of the propositions is un- 
sound. . 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 
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Thèse were personal Injury cases brought severally by the défendants In 
error, and Consolidated on thé triai. They were ship carpentérs, and, at the 
tlme of recelvlng the injuries complained df , in the employment of the Itlarine- 
Ways Company, at Paducah, Ky., repairlng a steamboat, and were working 
under the guards of the boat, on a scaffold built by the Marine-Ways Com- 
pany. The plaintiff In error was at the same time engaged in hoisting heavy, 
squared timbers upon the decli of the boat, over the scafCold, by means of pile- 
drîving machlnery run by steam power and a derrick. The substance of the 
allégation in the déclaration as toi négligence is that while the plaintlfCs were 
so engaged in hoisting a pièce of tijnber, and when one end of the sticli was 
suspended in the air, over the scaflold, the said sticli of timber, by reason of 
thé négligence of the défendant in attaching the same to thé derricli, became 
detached from the derricli, and fell with great force upon the scafCold, where 
the plaintiffs were standing, and crushed it to the ground, thereby injuring 
the plalntifCs. There was a verdict for the plaintiff Morris for $2,500, and for 
Morgan for $100. The wrlts of error are brought to reverse the judgments 
severally rendered upon thèse verdicts. 

James A. Connolly and Thomas C. Mather, for plaintijBf in error. 
James C. Courtney, for défendants in error. 

Before WOODS and SHOWALTEK, Circuit Judges, and BUXN, 
District Judge. 

BUNN, District Judge (after stating the facts as above). There 
are several assigmnents of error, only two of which are discussed 
and relied upon by the plaintiff in error in the brief of counsel, oral 
arguments having been waived. Gne of thèse relates to the gênerai 
instructions given by the court to the jury, and the other to a séries 
of spécial instructions asiked for by the défendant on the trial, and 
which were refused by the court. But the difficulty with the case 
for the plaintiff in error is that thèse assignments of error are not 
supported by proper exceptions taken on the trial. The gênerai 
charge of the court, printed in the record, seems intended to pré- 
sent the issue fully and fairly to the jury, in so much that no ex- 
ception whatever was taken to it by either party on the trial. No 
exception being taken on the trial, no advantage can be taken hère 
of any supposed errors in the charge. Hana v. Maas, 122 U. S. 
24, 7 Sup. et. 1055; Stewart t. Gattle-Ranche Co., 128 U. S. 383, 9 
Sup. et. 101. 

The plaintiff in error is in no better condition as regards the spé- 
cial instructions requested. There were quite a. number of spécial 
instructions asked for in mass, which were refused, perhaps, because 
the gênerai charge was so full. A gênerai exception only was taken 
to such refnsaL" ' It is the well-settled rule of this court that, where 
only a gênerai exception is taken to the refusai of a séries of instruc- 
tions, it will not be considered if any one of the propositions is un- 
sound. Railroad Co. v. Callaghan, 161 U. S. 91, 16 Sup. Ct. 493; 
Newport News & M. V. Co. V. Face, 158 U. S. 36, 15 Sup. Ct.743. 
Suppôsing, but not conceding, that this rule casts the burden upon 
the court to run through ail thèse spécial requests, to find one 
that was prpperly refused, the court bas not far to look in this 
case to flnd such an instruction., We think ail of those relating to 
the use of the rope instead of a chain to hoist the legs are of this 
charaçter, a^.the gist of négligence çbarged, as we hâve seen, did not 
lie in that d'irectibn. ' Thé iïrst instruction asked was as follows; 
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"Tou have nothlng to do with the question whether thèse tlmbers or squared 
logs mlght have been raised to the deck of the steamer H. S. McComb by some 
other means than a steam derrick. The plaintifCs complaln that the défend- 
ant was guilty of négligence in using a rope instead of a chain while hoisting 
the timbers by means of a steam derrick." 

TMs instruction was not sound, because not true, as no such issue 
was made by the pleadings. Under the déclaration, the négligence 
may just as well have consisted in a négligent and improper use or 
handling of the rope, as in the use of a rope instead or a chain. 
There are other instructions, also, which will not bear close scrutiny, 
but it is not necessary to specify. If counsel are content with tak- 
ing only a gênerai exception to the refusai to give a séries of spécial 
instructions, they cannot complain if the court does not exert itself 
extraordinarily in pointing out seriatim ail the defects contained in 
such a séries. Judgments aflarmed. 



NORTHERN PAO. R. CO. v. HAYES. 

(Circuit Court of Appeals, Seventh Circuit, June 3, 189a) 

No. 437. 

1. Evidence— Opinion— Speed of Train. 

It is réversible error to allow the plalntiff to give his opinion as to the 
speed of the train that struck him,— that being a material issue,— where 
he dld Dot see the train at ail, and formed his opinion only from the force 
of the blow, and the distance to which he was thrown. 

3. WiTNBssES— Crbdibility — Instkuctions. 

An unqualified Instruction to a jury, that If they are satisfied from the 
clrcumstances, or from the appearance of a witness, that he bas not testi- 
fied to the truth, or to the whole truth, they are at llberty to reject his 
testimony, leaves too much to the arbitrary discrétion of the jury, and is 
réversible error. 

In Error to the CSrcuit Court of the United States for the Northern 
District of Illinois. 

This is an action on the case, to recover damages for Personal injuries al 
leged to have been sustained through négligence in the opération of a train 
of cars belonging to the plaintiffi in error. The facts, as stated by thls eoun 
when the case was hère on a former writ of error (20 C. 0. A. 52, 74 Fed. 279), 
are as follows: "The accident occurred in the Central Avenue yards, in the 
clty of Chicago, and south of the main tracks of railway owned by the Chicago 
& Northern Pacific Railroad Company, which railway had, long prior to the 
injury, been leased for a term of years by the Chicago & Northern Pacific 
Railroad Company to the Wisconsin Central Company, a corporation owning 
or operating a Une of railway through the scate of Wisconsin to the state 
Une dividing the States of Illinois and Wisconsin, and which Une of railway 
first mentioned had prior to the accident been leased by the Wisconsin Central 
Company, together with its own Unes of railway, for a term of years, to the 
Northern Pacific Railroad Company. The latter company operated, by means 
of its own Une and the leased Unes, a continuons Une of railway from the 
city of Chicago, through the state of Wisconsin, to the Pacific Coast. At 
the Central Avenue yards there were two main tracks running east and west; 
the north track being the out-bound main track; the south track being tht 
in-bound main track. Thèse two tracks were used by the Northern Pacific 
Railroad Company and by the Chicago, St. Paul & Kansas City Railroad Com- 
87 F.— 9 
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pany for ail of ; thçlr trains enteping or leavlng, the dty of Cilcago. Central 
ETenue crosses the main tracks substantlally at rlght angles. West of Cen- 
tral avenue is located a swltcb la the out-bound track, and also a switch In 
the In-bound track, with a cross-over Connecting the two tracks at thèse 
swltches. Near the east Une of Central avenue is a switch in the In-bound 
track, from which a track leads to the southeast. A short distance east froro 
thls switch In the track projectlng from the in-bound main track is another 
switch, from which diverge two tracks runnlng east and west, parallel with 
each other. Of thèse, the north track is called the 'Wlsconsin Central,' or 
'W. 0. Lead,' and extends for some distance east Into that part of the yard 
appropriated for the use of the Northern Pacific Railroad Company, or, as was 
commonly known, the 'Wisconsln Central Llne.' The south one of thèse 
tracks was known as the 'Kansas City,' or 'K. C. Lead,' from which branched, 
at short Intervais, switch tracks towards the southeast, f ormlng the K. C. 
yard. The distance between the centers of tracks at thls locality is thirteen 
feèt; the distance between the nearest rails of adjolnlng tracks belng eight 
feet. The appellant was the général nlght yard master of the Chicago, St. 
Paul & Kansas City Kaiiroad Company. At half past eight of the night in 
question, in company with one Koth, a servant under hlm, he left the station, 
which was about 150 feet west of Central avenue, for the purpose of going 
down into the yard of that company to give certain orders. They walked 
east between the in-bound main track and the K. C. lead to the track Con- 
necting thèse two tracks. At a point near No. 2 switch it occurred to him 
to send a message to the clty, and thê two men stopped there for a few mo- 
ments while the appellant gave Koth directions with référence to the message. 
Whlle so standing, appellant Was looklng to the west, In the direction from 
whleh the train causing the injury came, but saw no train approaching. 
Upon separating, Roth crossed the W. C. lead towards the north, and started 
west towards the station. The switch stands placed between the tracks 
are within three feet of the south rail of the W. C. lead. At tbls tlme a K. 0. 
train was switchlng' on the K. 0. lead. Wheh that lead is occupied by a 
train, one can only pass on the north slde of the switch stand; and, to do so, 
It is necessary for him to walk on tjje ties of the W. C. lead. The appellant, 
upon separating from Roth, walked easterly upon the ends of the ties, car- 
rying a lighted lantern. He had covere'd a distance of from forty-flve to sixty 
feet from the spot where he left Roth, and was about to leave the end of the 
ties for the nàrrow space between the two leads, when he was struck by a 
train of the Ndrthern Pacifie Company backing eastwardiy on the W. C. lead, 
and was thirovyn under the Kansas City train, and received the Injury com- 
plalned of. The train that struck the appellant was a west-bound frelght 
train of the Northern Pacific Company, conslstlng of an engine and six cars, 
which was backing upon the track in question. Thé train had côme from the 
clty, and gone west of the station, on the main track, and for some purpose 
was backing into the yard upon the W. C. lead. It had probably passed the 
station while the appellant was there, before he had gone east into the yard; 
but, for some reason (probably owing to the passage of the K. C. train upon 
the other track), he was net aware of the fact. The rules of the company 
require that, Ih backing the train through the railroad yard in the nighttime, 
a man should bé statloned on the rear car, displaylng a brlght light. The 
évidence for the appellant tended tp show that there Wàs no man or light upon 
the rear car of this train, and that no signal or warnlng of any kind was given 
of its approach, that it was movlng at a speed of from flf teen to twenty miles 
an hour, and that the night was dark and f oggy. From the time he left 
Roth untll he was struck, the appellant did not agaln look back to the west. 
The cars varied In wldth from eight feet two inches to nlne feet two Inches. 
The boit heads, hand holds, and car.door projected some four Inches In ad- 
dition, so that a car of the greatest wldth would extend over the rail some 
two feet and three inches, or, Includlng the space occupied by the boit heads, 
etc., two feet and seven inches. When both tracks were occupied by cars, 
there would be not to exceed three-feet clearance between the two tracks. 
The accident occurred about 8:30 o'elock in the evenlng. There was évidence 
tending to show (but it was not undisputed) that thls second section, or extra 
train, was only occaslonally run, and when there was too much freight for 
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the regular train to carry. It Is lef t somewhat obscure by the évidence how 
far he had passed beyond the switch No. 2 upon the end of the tles before he 
sought to turn; that is, whether the distance was flfteen to twenty paces 
from the point where he left Koth, or fifteen to twenty paces from the switch. 
At one point in the évidence the appellant states that he had gone some fifteen 
or twenty feet from the switch at the time he was struck by the train." 

Chas. B. Keeler, K. K. Knapp, and Burton Hanson, for plaintifE in 
error. 

James C. McShane and Bussell M. Wing, for défendant in error. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

There are three assignments of error made by the plaintiff in error 
and inslsted upon in the argument: (1) That the court below erred 
in overruling the defendant's request to instruct the jury to flnd a 
verdict in its favor upon the ground that the undisputed évidence 
showed that the plaintiff was guilty of négligence which contributed 
to produce the injury. (2) That the court erred in permitting the 
plaintiff, against the defendant's objection, to state his opinion as to 
the speed of the train which struck him at the time of the accident. 
(3) That the court erred in charging the jury as followa: "You hâve 
à right to reject the évidence or testimony given by one witness, if 
you are satisfied from his appearance, or from the circumstances, 
that he has not testified truly, or to the whole truth." Exceptions 
supporting thèse several assignments of error are duly preserved, 
and appear in the record. 

The speed of the train which backed into the yard that night, and 
which struck the plaintiff, was a material question at issue, and 
much disputed on the trial. The plaintiff did not see the train at 
ail. He was walking in the same direction, ahead of it, and was 
struck in the back, and thrown, he thinks, 20 or 30 feet; and he 
says he was never struck by a train before in that way, and had 
nothing to judge of as to the speed, except that one blow. Never- 
theless he was allowed, against the defendant's objection, to give his 
opinion of the speed of the train, which he says was very fast, and, 
he would judge, between 15 and 20 miles an hour. We think this 
was error. He was simply guessing at the distance he was thrown, 
and from this, and from the force of the blow on his shoulder, he 
guessed at the speed of the train. It can hardly be assumed that 
the jury would not be influenced in any degree by such testimony. 
Indeed, the very fact that it was held compétent, and permitted to 
be given to the jury, would naturally be taken by them as a warrant 
that some crédit might or should be given to an opinion so poorly 
founded. It is elementary that the admission of illégal évidence 
over objection nécessitâtes a reversai. Waldron v. Waldron, 156 
U. S. 380, 15 Sup. et. 383, and cases cited. In order that the court 
may not disturb a judgment for error, it should appear beyond a 
doubt that the error complained of did not and could not hâve preju- 
diced the rights of the party objecting. Kailroad Co. v. O'Reillyi 158 
U.S. 337, 15 Sup. et. 830. ; 
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THe thîrd âssignment of error, made upon the charge of tlie court 
as to rejecting the évidence of witnesses, is also well made. The 
instruction is too broad and unqualified, and would give the impres- 
sion to the jury that they were quite at liberty to reject the testi- 
mony of any witness, at their own unrestricted will and pleasure. 
Nor is the instruction helped ont by any other given on the same 
subject. It is true, the rule is better stated in another place; but 
the instruction to which exception was taken is in addition to that, 
and would be taken independently by the jury. The jury were told 
that they had the right to reject the évidence or testimony given by 
a witness if they were satisfled from his appearance, or from the cir- 
cumstances, that he had not testifled truly, or to the whole truth. 
What appearance or what circumstances would the jury understand 
that the court referred to? Could tjbie jury reject a witness' évi- 
dence on account of his dress or color? Shonld the circumstances 
be those disclosed on the trial, or would it also include those within 
the knowledge of the jury, derived from other sources? Would the 
whole truth, which the witness must testify in order to be believed, 
include those in regard to which he is not interrogated on the stand, 
or which by inattention or inadvertence hâve been omitted? The 
instruction seems quite too unguarded and unqualified, leaving too 
much to the arbitrary discrétion of the jury. The jury might well 
understand from such an instruction that it was left unrestrictedly 
to them whether to believe or disbelieve any witness. Insurance 
Co. V. Gray, 80 111. 31; Evans v. George, Id. 53. In the latter case 
the court say: 

"The proposition that the jury hâve the right to disbelieve such witnesses 
as, in their judgment, under ail the circumstances, are worthy of belief, 
is not the rule. The jury, although they are judges of the credibility of the 
witnesses, hâve no right to disbelieve arbitrarily the testimony, unless where 
such witnesses hâve wlllfully sworn falsely to materlal facts in the case." 

In Little v. Railway Co., 88 Wis. 402, 60 N. W. 705, the charge 
under considération was this: 

"If you find a -witness— conclude a witness— has testifled falsely as to any 
matériel faet In the case, you are permitted to disregard ail of that witness' 
testimony, unless it Is supported by other évidence." 

The court, in commenting upon this instruction, says: 

"This Instruction authorized the jury to disregard ail the uncorroborated 
testimony of any witness, if they reached the conclusion that he had, even 
through inadvertence or mistaiie, sworn falsely as to any material fact. This 
was error. As a gênerai rule, the question of the credibility of witnesses 
is for the Jury. If they flnd that a witness has testifled falsely as to a ma- 
terial fact, they are, of course, at liberty to disregard such false testimony. 
But before they should apply the ma^im, 'False in one thing, false in ail 
things,' they should flnd that the witness knowingly or Intentionally or cor- 
ruptly swore falsely as to a materialfact,"— clting Mercer v. Wright, 3 Wis. 
645; Morely v. Dunbar, 24 Wis. 183; Loucheinè v. Strouse, 49 Wis. 624, 6 
N. W. 360; Black v. State, 59 Wis. 471, 18 N. W. 457; People v. Evans, 40 N. 
y. 5; Pease v. Smith, 61 N, ï. 483; People v. Chapleau, 121 N. Y. 276, 24 N. 
B. 469. , ■ - : 

The conclusions reached by the court in regard to thèse two assign- 
ments of error render the considération of the flrst âssignment, 
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relating to the refusai of the court to take the case from the jury, 
unnecessary. The judgment of the court below is reversed, witb in- 
structions to grant a new trial. 



CONTINENTAL TRUST CO. OF NEW ÏORK et al. V. TOLEDO, ST. L. & K. 

C. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. May 25, 1898.) 

No. 4G4. 

L Mastbb and Servant— Négligence of Mastek. 

It is négligence for a railway eompany or Its reeelver to store heavlly 
loaded cars upon a side tracli having a sliarp grade, without taking any 
précaution to prevent thelr escape onto tlie main traclc other tlaan setting 
tlie bralfes on tbe car nearest ttiereto. 

2. SAMK— COSTKIBDTORT NEGLIGENCE OF SERVANT. 

It is net contributory négligence for a railway employé, without actual 
or imputed linowledge of the condition of a side tracls, to act on the as- 
sumption that It is reasonably safe and suitable for use, and tbat the cars 
thereon are saf ely secured. 

Appeal from the Cir.cuit Court of the United States for the South- 
ern District of Illinois. 

Clarence Brown, for appellant. 
K. E. Hamill, for appellee. 

Before WOODS and SHOWALTER, Circuit Judges, and BAKER, 
District Judge. 

BAKER, District Judge. This is an appeal by the receiver from 
a decree on an intervening pétition flled by Walter Bartlett, adminis- 
trator of the estate of Micbael Delaney, deceased, to recover for dam- 
ages sustained by the next of kin on account of the death of the décè- 
dent. The alleged négligence consisted in the construction and 
maintenance of a side track used for storing loaded coal cars having 
a dangerous grade, extending from a coal shaft for about 600 feet to 
its point of junction with the main track, and in failing to provide 
suitable means to secure such loaded cars on the said track, in consé- 
quence of which one of them ran down upon or so near the main track 
that the décèdent, a brakeman, who was standing on the step on the 
side of the engine, was struck thereby, and instantly killed. The 
accident occurred on the night of December 15, 1893, Delaney, at 
the time he was killed, was an extra freight brakeman, employed 
on the west end of the road. He had been employed in that ca- 
pacity less than two months, and had made but a few trips over the 
road. Prior to that time he had been employed in the yards at 
Charleston. He was a strong, capable, and bright young man, about 
20 years of âge, but with little expérience as a brakeman. At 
the time of his death, he was braking on a local freight train which 
handled the output of a coal mine on the Une of the railroad at 
Sorrento, 111. The mine was near the main track, and it had a 
daily output of about 400 tons, The scale level at the mine was 2 
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feet and 7 inches higher than the main track at thé point where 
the coal track joined it. The cars were placed on the scale level at 
the mine, and, when loaded, they were moved down the coal track to 
the east towards the point of junction with the main track. This 
coal track, having a length of about 600 feet and a descending grade 
of 2 feet 7 inches, was used for storing heavily loaded coal cars. It 
had 00 derail switch, and no blocks were provided to prevent the 
loaded cars from running onto the main track. The grade was in 
the upper two-thirds of the coal track, and loaded cars were habitu- 
ally left standing upon this grade without being blocked, and with- 
out their brakes being set. The car nearest the main track had its 
brake set, and it was relied upon to hold the other cars which were 
run down against it. On the night of the accident, there were 15 
or 16 loaded coal cars thus placed on the coal track, covering almost 
its entire length. The train on which the décèdent was employed 
had been directed to take ,up some cars at this place, and for that 
purpose the engine had gone onto the coal track, and coupled onto 
the nearest coal car. It is claimed that the décèdent loosened the 
brakes on this car, and that when it was found that none of the cars 
wanted were on the coal track, and the engine was detached, the 
décèdent neglected to set up the brake on the coal car, and that this 
failure caused the car to moTe down onto ot near the main track, 
and thus brought about the accident. 

Many errors are assigned, but ail that are available présent only 
two questions: First. Was the appellant chargeable with négli- 
gence in the construction and maintenance of the coal track, and in 
failing to provide suitable means to secure the loaded cars placed 
thereon? Second. Was the appellee's intestate guilty of contrib- 
utory négligence? The master's duty is to exercise ordinary and 
reasonable care to furnish a reasonably safe working place for his 
employé, having regard to the danger of the service and the péril 
to which the employé will be exposed from the failure to exercise 
such care. From the brief review of the f acts which we hâve given, 
we feel no doubt that the master failed in the performance of his 
duty. The grade of the coal track rendered it a dangerous loca- 
tion on which to place 15 or 16 heavily loaded cars without any 
means of preventing their escape onto the main track, except by the 
setting up of the brake on the car nearest thereto. The appellant, 
even if a derail switch or blocks were not necessary, might and 
ought to hâve secured the cars by having the brakes set up on each 
one of them. Instead of that, the rule of the appellant only re- 
quired the brakes to be set up on the one car nearest to the main 
track, He knew the character of the grade on the coal ti-ack, and 
the danger of cars escaping therefrom onto the main track, and, with 
this knowledge, he failed to exercise proper care to guard against 
it. The décèdent had never been on this coal track but once be- 
fore the night on which he was killed, and that in the nighttime, and 
he had no notice or knowledge of its dangerous condition. This 
danger was not one of the ordinary hasards of the service, and it was 
not one assumed by the décèdent. The burden is on the appellant 
to show contributory négligence on the part of the appellee. This 
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he has failed to do. Even if the appellee neglected to set up the 
brake when the engine pulled out onto the main tracli, still the évi- 
dence fails to show that he linew the condition of the coal track, or 
that the brakes had been set up only upon one of the cars. Being 
in ignorance of the appellant's négligence, he had a right to act on 
the assumption that the coal track was reasonablj safe and suitable 
for the use to which it was put, and that the cars stored thereon were 
so secured that they would not run out upon the main tracK. Espe- 
cially is this so in view of the fact that that part of the coal track 
where the décèdent was employed on the night of the accident was 
on a level grade, and he had no knowledge but that the entire coal 
track was on the same grade. 

On the argument at bar it was suggested that the damages were 
excessive. No such question was presented in the motion for a new 
trial in the court below, nor has it been assigned as an error in this 
court. Under thèse circumstances, we do not feel called upon to 
examine this question. We find no available error in the record. 
The decree of the court below is aflOIrmed, at the cost of the appellant. 



FITCHBUEG E. CO. v. DONNELLY. 

(Circuit Court of Appeals, Seventh Circuit June 3, 1898.) 

No. 477 

Damages— Pi/EADiNG Spécial Damages. 

In an action for Personal injuries, plaintiff cannot show his occupation 
and rate of wages, In the absence of an allégation of spécial damage. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This action was brought to recover damages for a personal Injury sustained 
by the défendant In error while rldlng In a caboose of the plalntlff in error, 
attached to the rear end of a stock-car train operated by It. Several of the 
cars composing the train contained llve stock which was belng shlpped by 
Swift & Co. from Chicago to Boston. The défendant In error, who was the 
plalntlff below, was in charge of the stock for Swift & Co. The contract of 
shipment was not made with the plalntlff In error; the cattle belng shlpped 
at Chicago on another road, and received by the plaintifC In error at Rotter- 
dam Junctlon, N. Y., from whlch point It operated a railroad to Boston. The 
défendant in error allèges that, whlle rldlng on this road with the stock, the 
train suddenly slackened its speed from about 15 to 4 miles per hour, pro- 
duclng a jolt by whlch he was thrown from a seat In the rear end of the ca- 
boose, causlng him to fall upon the floor of the car, fracturlng hIs hlp, and 
causjng a permanent Impalrment of the llmb. The Jury rendered a verdict In 
hls favor for $12,500, for whlch sum judgment In hls favor was rendered. The 
writ of error is brought to reverse this Judgment. 

John H. Coulter, for plaintiff in error. 
A. W. Bulkley, for défendant in error. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge (after stating the facts). There are 33 as- 
signments of error, only one of which it will be necessary to consider. 
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On the trial, without any allégation of spécial damages in tlie décla- 
ration, the défendant in error was allowed to prove that he had been 
engaged for several years in the occupation of accompanying stock 
from Cliicago to Philadelphia, and other Eastern markets, that for 
three years he had earned |75 a week, that at and before the time of 
the accident he was allowed the flxed sum of |50 for each trip, and 
that he made a trip nearly eyery week. Objection was made and 
proper exception taken to this proof, and a motion made to strike it 
ont as being incompétent under the issues; but the objection and 
motion were overruled, and exceptions properly preserved. This 
was error for which the judgment must be reversed. It was show- 
ing spécial damages without any allégation of spécial damages in the 
déclaration, which is contrary to the well-settled rule. General 
damages, or saich damages as the law holds to be the necessary re- 
suit of the cause of action set forth, need not be specially pleaded, 
but may be recorered under the gênerai allégation of damage. Spé- 
cial damages, which are the natural, but not necessary, resuit of tte 
injury complained of, must be specially alleged. Such injuries do 
not necessarily resuit from the defendant's wrongful act ; hence they 
must be specially alleged, in order that the défendant may hâve 
notice thereof, and be prepared to meet the same upon the trial. 5 
Enc. PI. & Prac. pp. 717, 719, and cases cited. The rule as laid down 
by Chitty in his Pleading (page 385), and adopted by the suprême 
court of New York in Squier v. Gould, 14 Wend. 159, is still the gên- 
erai rule both in this country and in England : 

That "when the damages actually sustaîned do not necessarily arise from 
the act complained of, and consequently are not implied by law, in order to 
prevent surprise to the défendant the plaintiiî must state in his déclaration 
the particular damage that he has sustaîned, or he will not be permitted to 
give évidence of it upon the trial." 

In Taylor v. Town of Monroe, 43 Conn. 36, in a personal injury 
suit, where the allégation in the déclaration was similar to this, — 
that the plaintiff had been prevented from attending to her ordinary 
business, — it was held error to allow the plaintiff to prove that by 
reason of the accident she had been unable to attend to her regular 
business as a button maker in a button shop, where she had been 
many years employed, and was eaming from $300 to P50 a year. 
In Tomlinson v. Town of Derby, Id. 562, under a similar allégation, 
it was held that the plaintiff could not show that he was earning 
f 100 a month in carting and sawing timber. In Baldwin v. Raiiroad 
Corp., 4 Gray, 333, in an action against a raiiroad for damages re- 
ceived at a raiiroad crossing, it was held that the plaintiff, without 
alleging spécial damages, could only recover such damages as any 
other person as well as the plaintiff might, under the same circum- 
stances, hâve sustained, and that it was error to allow the plaintiff, 
in order to enhance the damages, to show that she was a school 
teacher. In Eailway Co. v, Friedman, 146 111. 583, 30 N. E. 353, and 
34 N. E. 1111, it was held error for the court to admit évidence 
tending to prove that the plaintiff at the time of the injury was re- 
ceiving for his services as a traveling salesman $3,000 per year. 

In the case at bar the better course would hâve been, when objec- 



LYON COUNTY V. ASHDELOT NAT. BANK. 137 

tion was made to the testimony, to obtain leave to amend the décla- 
ration; but, the plaintiff choosing to abide by his allégations, the 
défendant had no other course open but to rely upon its exceptions 
to the testimony. The judgment below is reversed, with instruc- 
tions to grant a new trial. 



LYON COUNTY v. ASHUELOT NAT. BANK OF KEENE, N. H. 

(Circuit Court of Appeals, Eiglith Circuit. May 9, 1898.) 

No. 1,024. 

1. CouNTiBs— Limitation upon Indebtednbss — Excess. 

Bonds issued by a county in violation of a provision in tlie state consti- 
tution, iimitlng the indebtedness of counties to a certain proportion of the 
value of thelr taxable property, constitute no enforceabie obligation of the 
county; and bonds subsequently issued, at a time when such issue did 
not bring the total indebtedness of the county, excludlng the Invalid bonds, 
up to the constitutional lirait, are valid, although the county may after- 
wards voluntarlly pay the invalid bonds. 81 Fed. 127, afflrmed. 

2. Samb— Invalid Bonds— Voltjntary Payment— Subbosation. 

Where invalid county bonds are voluntarily paid by the connty, the 
funds being secured by sale of other similar bonds, whlch are subsequently 
repudiated for the same illegality, equities, if any existed, of the holders 
of the flrst issue, are extinguished by the payment, and the holders of the 
second issue cannot be subrogated thereto. 81 Fed. 127, affirmed. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

E. C. Eoach and E. Y. Greenleaf (Simon Fisher on brief), for plain- 
tiff in error. 
J. M. Parsons, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCHREN, 
District Judge. 

LOCHREN, District Judge. This action was brought to recover 
the amount of eight bonds of the défendant county, issued and dated 
November 12, 1880, and payable on or before November 12, 1890, four 
being for the sum of fSOO each, and four for the sum of $100 each, 
together with the last eight coupons for the semiannual interest at 
7 per cent, on each of the said bonds. Thèse bonds purport to hâve 
been issued by the board of supervisors of said county of Lyon, under 
législative authority referred to in the récitals, and in conformity 
with a resolution of said board of April 5, 1880. The coupons were 
paid by the county as they mutured, to and including those which 
came due November 12, 1886. The exécution of the bonds, and the 
sale and delivery of them to the plaintiff. for full considération re- 
ceived by the county, is not questioned; and the only défense urged 
is that the bonds were, in their inception, illégal and void, and issued 
in contravention of section 3 of article 11 of the constitution of the 
state of lowa, which ordains: 

"No county or other political or municipal corporation, shall be aJlowed to 
become Indebted in any manner or for any purpose, to an amount in the ag- 
gregate exceeding five per centum of the value of the taxable property within 
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such couaty 'or corporation— to be aScertalned by the last state and county tax 
llsts, preTlous to the incurrlng of such Indebtedness." 

The flndings of fact by the court upon the trial of this cause, set 
out in the record, and reported in 81 Fed. 127, sho^v that on July 1, 
1879, Lyon county issued a séries of refunding bonds, commonly 
known as the "Shade Bonds," in the sum of |100,000, which were 
sold, and the proceeds used to pay in full |55,000 of judgment bonds, 
and |47,300 of refunding bonds previously issued by the county, and 
till then unpaid. As the taxable value of the property in Lyon 
county, as shown by the state and county tax Usts for the year 1879, 
was 1915,133.28, and a less amount for the year 1878, it was con- 
ceded by counsel for the défendant on the argument that the flnding 
of the court below that thèse Shade bonds were void and unen- 
forceable against the county, because their issue was in plain contra- 
vention of the constitutional limitation, was correct. From this 
concession the conclusion inevitably follows that thèse bonds consti- 
tuted no indebtedness of the county. Indeed, this conclusion is 
simply another form of stating the proposition conceded. 

The flndings further show that the value of the taxable property of 
Lyon county, as shown by the proper tax lists for the year 1880, was 
11,066,707. Therefore, on November 12, 1880, when the bonds in 
suit were issued, said county could, within said constitutional limita- 
tion, lawfully hâve and contract indebtedness to the amount of 
$53,335. On that day, and prior to the issue of bonds to the amount 
of 12,400, being the bonds in suit, the indebtedness of said county 
(disregarding said Shade bonds) consisted of outstanding bonds to 
the amount of $27,000, judgments to the amount of |15,772.88, and 
warrants to the amount of $2,400, — an aggregate of valid indebted- 
ness amounting to $45,172.88; so that, when the bonds in suit were 
issued on that day, they did net increase the indebtedness of said 
county up to the constitutional limit. The bonds in suit were there- 
fore valid when issued and sold to the plaintiff; and no subséquent 
action of the county in respect to its obligations, légal or moral, could 
affect their validity. The fact that the Shade bonds, which were not 
obligatory on the county, and, which its counsel upon the argument 
hère admits, were not enforcedble at law, were afterwards volun- 
tarily paid by the county, was commendable, as the county had re- 
ceived. full considération for them; but such voluntary payment 
cannot relate back, and give any validity to the Shade bonds, as of 
any date prior to such payment, nor so as to render illégal the bonds 
in suit, which at ail times before such payment were perfectly valid. 
The fact that the Shade bonds were not paid from the taxes or funds 
of the county, but from moneys obtained by it from flnancial institu- 
tions, whom its officiais duped into purchasing a later like illégal 
issue of bonds of the county, to the amount of $120,000, which the 
county now répudiâtes, may lessen the commendation it would other- 
wise be entitled to for ackmowledging its moral obligation in respect 
to the Shade bonds, but cannot otherwise affect this case. If the 
holders of the Shade bonds had any enforceable équitable rights 
agaiu st the county, such rights were extinguished by the payment of 
those bonds; and we agrée wlth the learned judge, whose décision 
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we are revîewîng, that the purcliasers of the last issue of bonds can- 
not be subrogated to the rights and equities, if any, of the holders 
of the Shade bonds. Mtnsi Life Ins. Co. t. Town of Middleport, 124 
U. S. 534, 8 Sup. et. 625. 

Even if the county, since the issue and sale of plaintiff's bonds, by 
its voluntary payment of the Shade bonds with the money received 
fi'om the last issue of bonds, ha s given rise to any enforceable equity 
in favor of the purchasers of that last issue, then, as there was no 
transfer by subrogation of the previous equities of the holders of the 
Shade bonds, the equities of the holders of such last issue must rest 
upon facts and transactions subséquent to the issue of plaintiff's 
bonds, which are therefore not afïected by such equities. The judg- 
ment of the circuit court is aiîSrmed. 



HAINES V. FRANKLIN et al, 
(Circuit Court, E. D. Pennsylvania. May 11, 1898.) 

1, Falsb Repbesentation op Corporation— Statement of Capital PAtD In 
— Cause of Action. 

The cause of action of one who suffers loss In conséquence of the false 
représentation, in the sworn statement of the incorporators of a Pennsyl- 
vania corporation, in their application for letters patent, that 10 per centum 
of the capital stocli is paid in, arises out of the fraud, and an action ex con- 
tractu for such loss will not lie. 

8. Same — Assignée of Jddgment — Inducembnt to Pubchasb — Eights Ac- 

QDIEED. 

The assignée of a judgment against a Pennsylvania corporation does not 
acquire the judgment creditors' right of action against the incorporators for 
false représentations in the sworn application for letters patent; and he has 
no such cause of action unless his acquisition of the judgment was Induced 
by his belief , and in reliance on such représentations. 

Henry Budd, for plaintiff. 

H. M. North, Brown & Hensie, and B. C. Kready, for défendants. 

DALLAS, Circuit Judge. In Patterson v. Franklin, 35 Atl. 205, 
the opinion of the suprême court of Pennsylvania begins with this 
statement : 

"The défendants were the incorporators and holders of the stock of the Key- 
stone Standard Watch Company. In their application for letters patent, they 
set forth, among other things, that the capital stoels; of the corporation was flve 
hundred thousand dollars, divided into flve thousand shares of the par value 
of one hundred dollars each; and 'that flfty thousand dollars, being ten per cent. 
of the capital stock, has been paid in cash to the treasurer of sald corporation, 
whose name and résidence are William Z. Sener, Lancaster, Pa.' The state- 
ment is the method prescribed by law for assuring the executive department of 
the State government that the requirements of the law bave been complied with 
by the corporators, and that they are entitled to be made a corporation. After 
letters patent hâve been issued, the statement, with ail its Indorsements, must 
be recorded in the proper county, for the information of the public, in order that 
the fact of incorporation may be known, and the crédit to which the corporation 
is entitled may be lutelligently judged of by ail persons who may hâve occasion 
to do business with it. This statement, made and sworn to in the usual manner, 
is now alleged to bave been false in so far as it asserted the payment of flfty 
thousand dollars to the treasurer of the corporation, and it is asserted that not 



140 87 FEDERAL REPORTER. 

one dollar ta cash was so paid. It Is certain that, after a short business career, 
the corporation, belng unable to pay Us debts, made an assignaient for the beneflt 
of creditors. The plaintiff In this action is the assignée. The défendants are 
the eorporators by whom the alleged false certiflcate was signed. The right to 
recover is rested on the alleged fraud committed by means of the false repré- 
sentation contained In the certiflcate." 

In that case it was held that "the corporation had no right of action 
against the défendants growing ont of the false statement in the cer- 
tiflcate, and the plaintiff, its assignée, has none." The décision has 
this extent, no more; but it having been suggested that, if the assignée 
could not recover in the right of his assignor, he might do so in the 
right of creditors, the court further said: 

"But the creditors hâve no joint action against the défendants. If a right of 
action exista, it Is several to those Injured, and extends no further than the 
Indlvldual loss of the creditor who sues. The question of the défendants' lia- 
billty to those who were led tô trust the corporation because of the false cer- 
tiflcate is not before us. What we say Is that, if they had a right of action, it 
is not an asset, the proceeds of whlch are for gênerai distribution. The action 
is misconceived, and there can be no reeovery in this case, l lougb the fraud was 
admltted on the record in the terms In whlch it is charged. The right to com- 
plaln Is in the individuals who sufCer, and the right of action extends only to the 
Indlvldual loss of the partlcular person Injured, If the right of action exists." 

The présent action is a several one. It is founded upon the same 
certiflcate, and is brought for reçovery of the alleged individual loss 
of the plaintiff, who claims as a particular creditor of the corporation. 
Can it be maintained? As we hâve seen, Patterson v. Franklin did 
not décide that it could be, and the court carefully abstained from inti- 
mating any opinion upon the subject. The question is therefore an 
open one. 

The statement of claim to which the défendants hâve demurred is 
framed ex contractu. It allèges that the représentation made by the 
défendants, that 10 per centum of the capital stock had been paid in in 
cash, was "altogether false and untrue, and was a fraud upon the com- 
monwealth of Pennsylvania, and upon ail persons who might thereafter 
deal with the said Keystone Watch Company upon the faith of the 
charter or letters patent granted by the commonwealth, and further 
constituted a joint and several covenant with such persons that said 
money had been paid, or would be, into the treasury of said company, 
to answer the claims of the said persons who might so deal with the 
said corporation." Now, if the contractual liability thus averred ex- 
ists, it must arise ont of the Pennsylvania statute under which the 
certiflcate was filed. No independent and direct contract between the 
plaintiff and the défendants is asserted. Ordinarily, ail contracts, 
whether express or implied, rest upon intent ; and therefore, to estab- 
lish a contract of the latter class, it is necessary that facts should be 
alleged and proved from which an intention to contract may be im- 
plied. No such facts are présent in this case. A contract, or quasi 
contract, may, it is true, be founded upon statutory provisions, as 
where, by statute, the stockholders of a company are made individually 
liable to its creditors to an amount equal to the amount of stock held 
by them respectively. Flash v, Conn, 109 U. S. 371, 3 Sup. Ct. 263. 
The liability thus created is directly to the several creditors, and is 
held to be contractual because the stockholders, by their acceptance 
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of the stock taken by them respectively, are assumed to hâve Intended 
to enter into the obligation which the statute attached to such accept- 
ance. Bat a right of private action under a statutory provision must 
always be dépendent upon the scope and language of the particular 
enactment, and the statute hère in question créâtes no contractual 
liability whatever. I do not mean to say that one who has sufEered 
légal injury in conséquence of the false représentation alleged to be 
contained in this certiflcate may not sue for redress of that injury. 
On the contrary, I think the right to do so results from a correct per- 
ception of the purpose of the Pennsylvania législature in providing 
for its recording; that purpose, as was said by the suprême court 
of that state, in Patterson v. Franklin, supra, being, to supply means 
"for the information of the public, in order that • ♦ ♦ the crédit 
to which the corporation is entitled may be intelligently judged of by 
ail persons who may hâve occasion to do business with it." The right 
thus resulting, however, is one which, under the old system of plead- 
ing, could hâve been enforced only through the appropriate action of 
tort, and the innovations which hâve been made upon that system 
hâve not gone to the extent of obliterating the broad distinction be- 
tween actions ex delicto and actions ex contractu. In Patterson v. 
Franklin it was said, "The right to recover is rested on the alleged 
fraud ;" and some of the language which f ollows this statement quite 
plainly indicates that the court had in mind a wrong committed, and 
not a contract broken, as the ground upon which an individual credit- 
or might possibly recover. It referred to those "injured" by the 
"false certiflcate" as being the persons entitled to sue, and to "the 
fraud" as being the basis of their complaint, "if the right of action ex- 
ists." 

It is contended, however, that a plaintiff may waive a fraud and sue 
in contract ; and this, of course, may be done in some cases. Where, 
from the same facts, the violation both of a duty and of a contract ap- 
pears, the party aggrieved may elect upon which ground he will pro- 
ceed; but I do not understand that a fraud, pure and simple, can, at 
the choice of either party, be converted into a contract, or that it is 
possible for a plaintiff, by any device of form, to charge a défendant 
with breaking a promise which neither in fact nor by implication of 
law he had ever made. The true inquiry is not as to the remedy, 
but as to the nature of the right. Hère, the défendants did not say, 
"We warrant," which would be a contract, but they said, "The fact is ;" 
and this, if untrue, was a false représentation, and therefore the case, 
aside from any question of pleading, is essentially one of deceit. 
Mahurin v. Harding, 28 N. H. 128; Derry v. Peek (1889) 14 App. Cas. 
337; Bragdon v. Perkins-Campbell Ce, 87 Fed. 109. «Deceit con- 
sists in leading a man into damage by willfully or recklessly causing 
him to believe and act on a falsehood." When you hâve alleged that 
the statement was false, you must further allège that the plaintiff 
believed and acted upon it, and has sustained damage by so do- 
ing. McHose v. Earnshaw, 3 U. S. App. 545, 5 C. C. A. 210, and 
55 Fed. 584. And the existence of thèse essential facts may not be 
left to Inference or conjecture from vague and indeflnite language, 
but must be alleged with convenient certainty; that is to say, so dis- 
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tinctly and explicitly as to preclude anyreasonably possible misunder- 
standing of wliat is meant. 

With thèse principles in mind, I turn to the stateflient of daim, 
and flnd tàat it nowhere allèges that the plaintiff believed and acted 
upon the représentation in question, unless such an allégation may be 
supposed to be deducible from the statement that the plaintiff, in the 
year 1891 (more than four years after the représentation was made), 
purchased a judgment against the Keystone Standard Watch Com- 
pany, "in the full belief that everything necessary for the proper or- 
ganization of the Company had been complied with, and on the bona 
fldes bf ail actions of the persons concerned in the organization of the 
same." It is impossible to regard this as amounting to a distinct and 
explicit allégation that the plaintiff believed and àCted upon the par- 
tlcular statement that 10 per centum of the company's capital had 
been paid in, in cash, and that hé sustained damage in conséquence. 
Nothing could hâve been more easy than to say this plainly; and it is 
nôt unf air to présume that it was net said simply because it was 
known that it could not be proved. 

In the plaintiiï's brief it is said that he stands in the shoes of the 
original judgment creditor. As respects the défendant in the judg- 
ment, the corporation itself, this may be conceded ; but I cannot agrée 
that the plaintiff, as assignée of the judgment, became clothed with any 
rights which his assignor may hâve had against thèse défendants. 
Their obligation, if any, was, though collatéral, an independent one. 
The plaintiff's altération of his condition consisted solely in his acqui- 
sition of the judgment, and, if this was not induced by his belief in 
and reliance on the défendants' représentation, his supposed cause of 
action against them is palpably defective and incomplète. This was 
exemplifled by Lord Oaims, in Peek v. Gurney (1873) L. E. 6 H. L. 
377. He put the case of a person having built a house, and desiring 
to sell it, and said: 

"He cornes to: me, and -wishes me to purchase It. He descrlbes It as a highly 
advantageous purchase, and makes statements of fact to me with regard to the 
house whleh are untrue and are mlsrepresentations; but I décline to purchase, 
and our overtures come to an end. He subsequently sells it to some other per- 
son, upon what terms I linow not. That other person complètes the purchase, 
and that other ,, person, desiring to raise money on mortgage, applies to me to 
lend hlm money. I lend him money upon a mortgage of the house. The faets 
stated to me originally turn out to be untrue, and are so material as that the 
bouse, not being as represented, becoihes comparatlvely worthless. I then apply 
to the original vendor, remind him of what he told me, and complaln to him that 
ray money lent upon mortgage had been lost; and I commence an action 
against him for damages to recover my loss. I ask, could such an action be 
maintained? I know of no authorlty for it, and I am of opinion that an action 
of that kind would not lie." 

In the instance thus suggested, the transaction of mortgage was 
much more nearly connected with the false représentations than is the 
purchase of thé judgment with tjbe alleged false certiûcate in this case. 
In Peek v. Gurney the bill alleged niisrepresentations of facts and 
concealment of facts on the part,'of the directors, in a prospectus they 
had issued, by which the compla^ànt had been induced to purchase 
shares; and it was held, the casé beii^g treated as one of deceit, that, 
assuming the falsity of the représentations, there was no liability to 
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one who had purcliased shares of the corporation in the market, not- 
withstanding that the purchase had been induced by the représenta- 
tions complained of. That case seems to me to closely resemble the 
présent one. It was fully considered by very able judges, both in the 
first instance and on appeal; and the reasoning upon which the com- 
plainant there was denied recovery is, I think, conclusive against the 
plaintifiE hère, v Furthermore, there was in that case no déniai that 
the plaintiff had bought in reliance on the prospectus, whereas in this 
one there is no suflBcient allégation that the plaintiff either believed or 
relieâ upon the certiflcate which he says was false. Upon the whole 
case, I am persuaded that the averment of the demurrants that the 
plaintiff has not, by his said déclaration, alleged a state of facts en- 
titling him to recover from them, is well founded in lawj and there- 
fore judgment for the défendants will be entered. 



LOUISVILLE TRUST CO. v. KENTUCKY NAT. BANK et al. 
(Circuit Court, D. Kentucliy. March 21, 1898.) 

1. UsuRY Paid to National Banks— Recovery— Assignée for Creditors. 

An assignée for tlie beneilt of creditors under the Kentucliy statutes, who, 
In order to get possession of collaterals, pays to a national banli a note 
of his assigner, which includes usurious interest, may maintain an action 
to recover it bacli, under Rev. St. § 5198. The assignée is the assignor's 
"légal représentative" in the meaning of that section. 

2. Limitation of Actions— Usdby—Renewal Notes. 

Usurious interest on a note is not paid, so as to set running the statute 
of limitations against an action to recover it baelc, by giving a renewal note 
which includes the interest. The statute only begins to run from the time 
the renewal note is paid. 

3. UsuRY — Amount of Recovery. 

Under Kev. St. § 5198, which provides that one paying usurious interest 
to a national banli may recover bacli twice the amount of the interest thus 
paid, it seems that the recovery allowed is twice the amount of the entire 
Interest, and not merely of the excess over the légal rate. 

Helm & Bruce, for plaintiff. 
Humphrey & Davie, for défendants. 

BAEE, District Judge, This is a suit brought by the Louisvllle 
Trust Company, as gênerai assignée of Thomas & Son, to recover 
from the Kentucky National Bank usury which is alleged to hâve 
been paid that bank. It appears from the allégations of the pétition 
that Thomas & Son, who were large whisky dealers in the city of 
Louisville, on April 18, 1894, made a gênerai assignment to the plain- 
tifiE, the trust company, for the beneât of their creditors, assigning 
and transferring to it ail of their property of every description, 
choses in action, etc., except such property as is exempt from exécution 
by the laws of the state of Kentucky. The pétition sets ont varions 
loans made by the Kentucky National Bank to Thomas & Son, for 
which they executed their notes, and, as they matured, renewed them; 
sometimes increaaing the amount by additional borrowings, and at 
other times renewing for the same amount less the discount, and at 
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other times payîng sometliing and renewing the balance. The re- 
ne\\ed obligations were unpaid at the time of the assignaient, in 
April, 1894, and, as the bank held a large amount of collatéral, al- 
leged to be twice as much in value as the debt for which it was 
pledged, the trust company paid to the bank several debts, and re- 
ceived the collatéral. Thèse payments were made a few days after 
the deed of assignment, to prevent a sacrifice of the collatéral, as 
the bank threatened to sell the same on the board of trade; and the 
plaintiff, as assignée, seeks to recover double the amount of interest 
on the several notes which were given by Thomas & Son, and paid 
by the plaintiff as assignée. The suit was flled December 13, 1893, 
and within two years of the time the trust company paid the several 
debts. The demurrer, which is to each paragraph of the pétition, 
is, because — First, tbere is no cause of action in favor of the plain- 
tiff, the Louisville Trust Company; and, second, because the pétition 
seeks to recover double penalty for the alleged payment of usury, 
made more than two years before the bringing of the suit. 

Counsel for the défendant has filed a most elaborate brief,in which 
he présents quite a number of questions, some of which are not raised 
by the demurrer. The national banking act (section 5197) pro- 
vides that: 

"Any association may talie, receive, reserve acd charge on any loan or discount 
made, or upon any note, bill of exchange, or other évidences of debt, interest 
at the rate allowed by the state * * ♦ where the banli is located and no 
more, except that where by the laws of any state a différent rate is limited 
for banlcs of issue organîzed under the laws of the state the rate so limited shall 
be allowed for associations organized or existiug in any such state under this 
title. When no rate is flxed by the laws of the state, * • * the banli may 
take, receive, reserve, or charge à rate not exceeding seven per centum, and 
such interest may be talien in advance, reckoning the days from which the note, 
bill or other évidence of debt, has to run:" 

And by section 5198 it is provided that: 

"The taking, recelvlng, reserving or charging a rate of Interest greater than Is 
allowed by the preceding section, when knowingly done, shall be deemed a 
forfeiture of the entire interest which the note, bill, or other évidence of debt 
carries with it, or which has been agreed to be paid thereon. In case the 
greater rate of interest has been paid the person by whom it has been paid, or 
his légal représentative, may recover, back, in any action in the nature of an 
action of debt, twice the amount of the interest thus paid, from the association 
taking or receiving the same, provided such action is commeneed within two 
years from the time the usurious transaction occurred." 

The pétition, as originally brought, included in paragraphs 2 and 3 
a claim for usury for debts which had been paid in full before the 
deed of assignment was made to the plaintiff; but that has been 
stricken out on motion of the plaintiff, and ail of the remaining 
paragraphs set up claims for usury on debts which were flnally paid 
by the plaintiff as the gênerai assignée of Thomas & Son. It is 
claimed that the plaintiff has no right of action, because it was not the 
original borrower, and is not the légal représentative of Thomas & 
Son, within the meaning of the statute. Authorities are cited to 
iustain the gênerai proposition that assignées under the sitate law 
cannot sue and recover usury which has been paid by their assignors, 
as in such cases they are not the légal représentatives of the bor- 
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rowers who hâve paid the usury, The contention is that the légal 
représentative must mean an executor or administrator of a deceased 
party who would be entitled to recover the usury. This contention 
makes it necessary for us to examine somewhat into the légal right 
and duty of a gênerai assignée under the laws of the state of 
Kentucky. The Kentucky law requires that voluntary assignments 
of a debtor in trust for his creditors shall be for the benefit of ail 
his creditors in proportion to their debts and claims, and prohibits 
any préférence given by a person insolvent or in contemplation of 
insolvency, under penalty that such preferential transfer aud assign- 
ment shall transfer and assign ail of the debtor's property for the 
benefit of his creditors, to be equally distributed, except that certain 
named flduciary claims are given préférence. A gênerai assignée is 
given the right, and it is made his duty, to institute proceedings to 
set aside a preferential or fraudaient transfer, conveyance, or gift, of 
the assignor's property, or that of a fraudulent purchase of property 
in the name of another person. Therefore an assignée under a gên- 
erai assignment is in the nature of a gênerai liquidator of the estate of 
the debtor, and as such, we think, the plaintiff had a right, and it 
was its duty, if the estate of Thomas & Son required it, to pay thèse 
debts to the défendant the Kentucky National Bank, and thus get 
control of the collatéral held by the bahk, and save it from being 
sacriflced. The relations, by the Kentucky law, of a gênerai as- 
signée to an insolvent debtor, are very like those of an administrator 
to his décèdent, in that it is the duty of both to collect, care for, and 
distribute, the estate of the insolvent in the one case and the personal 
estate of the décèdent in the other. In the one case, if there is any of 
the estate left after the payment of the debts and the expenses of 
of the administration, it goes to the insolvent, and in the other case 
to the heirs and distributees of the décèdent. By the provisions of 
the Kentucky statuts, "personal représentative" means exécuter or 
administrator or other person appointed to take charge of the estate 
of a deceased person, and "real représentative" means the heir or 
devisee of real property of a deceased person. Thèse définitions are 
in the Kentucky Code. The fédéral statute does not use the words 
"personal représentative," but "légal représentative." It seems to 
us, considering the rights and duties incumbent upon plaintiiï as 
gênerai assignée of Thomas & Son, it was, in making thèse several 
payments, the légal représentatives of the assignors, who were the 
original borrowers. 

It seems to be conceded by learned counsel that the plaintiff is 
entitled to recover because of the greater rate of interest paid by 
it upon the paper taken up by it; but, if we are correct in conclud- 
ing that the plaintiff, in paying thèse debts, was the légal repré- 
sentative of Thomas & Son, then if thèse final payments are to be 
considered in law as the payment of the usury which had been 
taken in the previous renewals, the plaintiff is entitled to recover, 
because he is the person who paid the greater rate of interest than 
that permitted by the fédéral statute. This view, of course, does 
not assume that the deed of assignment transferred to the plaintiff 
the right to recover this double interest, which right had already 
87 F.— 10 
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accrued to Thomas & Son; but lùerely tliat the deed ofiassigninent, 
gave to the plaintiff the right, and made it its duty, to pay thèse 
bank debts, under the circumstances; and in thus paying the debts 
the right to recovér the double interest accrued and became perfect. 
The plaintiff is, therefore, not to be considered as merely a créditer 
or the représentative of creditors of Thomas & Son, who is seeking 
to recover interest which had accrued to them, but the person who 
bas paid the greater interest. But if we assume that the pay- 
ments of the plaintifE, as assignée of Thomas & Son, of thèse debts, 
were the payments of Thomas & Son, and that thereby the right to 
recover accrued, still we think that the gênerai assignée in Ken- 
tucky is a "légal représentative" within the meaning of the fédéral 
statute, and entitled to recover. A brief review of several of the 
cases, we think, will sustain this view. It is impossible, in a brief 
opinion, to review ail the cases referred to by learned counsel on 
this subject, but I will consider several that he refers to as décisive 
of this question. Thus the two cases decided by Judges Emmons 
and Swing, of Barnett v. Bank (decided in 1876), and reported in 
Ped. Cas. Nos. 1,026 and 1,034. The facts in thèse cases are not 
fully given, but the case No. 1,026 was taken to the suprême court, 
and was reported in 98 U. S. 555. It appears from that report that 
the usury which was sought to be recovered below was usury which 
had been paid by the insolvent debtors, Barnett & Whitesides, 
long before the assignment; and it is notable that, while the su- 
prême court afflrmed the case, théy put it upon an entirely différent 
ground from that of the trial judges, viz. that the usury could not 
be pleaded as a set-ofl to a suit, but that the recovery must be by a 
separate and distinct action, that being the only remedy given by 
the statute; and did not touch upon the question at ail of whether 
or not the assignée could sue and recover. It appears from the 
statement of the case in the suprême court that the défendant as- 
signée of Barnett & Whitesides set up that a bill which was sued 
upon contaîned illégal interest,— not only the bill itself, but the 
renewals thereof, — and claimed to hâve that usury applied to the 
payment of the bill sued on; and that plea was not demurred to, 
and was allowed by the trial court, and no érror complaihed of 
therefor in the suprême court, Showing that the assignée of the 
gênerai assignment was allowed to so far represent the assignor. 
Thèse cases, we think, are not in point in the présent case, except 
that they show that the assignées could défend, under the statute 
against usury, when sued for the debt of the assignor. In the case 
of Osborn v. Bank, 175 Pa. St. 494, 34 Atl. 858, it was held that an 
assignée in the state of PennsylVania was not entitled to sue for 
usury, and this was because of the locallaw, which deflnes "légal 
représentative" as meaning execùtor or administrator, and ît was 
held that under that laW such an assignée was not a légal repré- 
sentative within the meaning of thé fédéral statute. The court 
said (175 Pa. St. 498, 34 Atl. 859): 

"It Is true, if the subject-matter or the eontext shows that the words are 
nsed in a différent sensé, whether in statute or a contract, the courts will glve 
thëm the meaning intended. ïhus they may mean next of kin (Ralston v. 
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Waln, 44 Pa. St. 279), or, If land be the subject, they may be construed to refer 
to heirs, devisees, or aliénées (Duncan v. Walker, 2 Dali. 205; Ware v. Flsher, 
2 Yeates, 578; Cochran v. Cochran, 127 Pa. St. 486, 17 AU. 981)." 

The court said in another part of the opinion : 

"This décision la not necessarily in confliet with Bank v. Overholt, 96 Pa. St, 
327, as It -was there held that the right of action passed to an assignée in bank- 
ruptcy. This offieer, like the receiver, as already said, dérives his power from 
the statute and the decrees appointing him, and stands on a différent footing 
from a voluntary assignée for the benefit of creditors." 

We hâve against this view the case of TifEany v. Bank, 18 Wall. 
409, in which TifEany, trustée, was àllowed to sue, or at least in 
which no objection was made, and the court disposed of the case 
thus brought upon its merits, thus assuming that he could legally 
bring it. In the case of Wright v. Bank, reported in Fed. Cas. 
No. 18,078, Judge Gresham sustained the right of an assignée in 
bankruptcy to sue for usury paid by the assigner. In the case of 
In re Prescott, 5 Biss. 523, Fed. Cas. No. 11,389, an assignée in bank- 
ruptcy was allowed to défend, and bave the usury under this stat- 
ute in a claim presented against the bankrupt stricken out. In 
the case of Bank t. Alves, 91 Ky. 146, 15 S. W. 132, the Kentucky 
court of appeals decided that an assignée under a deed of trust for 
the beneflt of creditors was a "légal représentative" within the 
meaning of the fédéral statute. In Re Hoole, 3 Fed. 496, Judge 
Ohoate allowed an assignée in bankruptcy to get the beneflt of 
money paid by the bankrupt, and thus discharge a claim set up 
against the estate. Danforth v. Bank, I C. C. A. 62, 48 Fed. 271, 
décides that usury charged by a national bank destroys the inter- 
est bearing power of the note or bill. The reasoning of the court 
in Timberlake v. Bank, 43 Fed. 235, would rather tend to the con- 
clusion that Thomas & Son could not sue for the usury paid by 
plaintiff, instead of proving plaintiflE could not as claimed by coun- 
sel. But, whatever may be the rights of an assignée, either in 
bankruptcy, or a gênerai assignée to recover usury under this stat- 
ute, which had been paid (before the assignment or before the bank- 
ruptcy), and had been a concluded transaction, we think that there 
can be no serions doubt that plaintiff was the légal représentative 
of Thomas & Son, and as such made the various payments of the 
debts under the circumstances detailed; and that fact, whether 
you consider the plaintiff as paying the usury, or whether you con- 
sider it merely as the légal représentative of Thomas & Son, it 
seems to me gives it the right of action. 

The next inquiry is whether or not several of the sums which are 
sought to be recovered are within two years from the time when 
the usurious transactions occurred. The case of Brown v. Bank 
(decided by the suprême court, Feb. 21, 1898) 18 Sup. Ct. 390, though 
not distinctly on this question, we think throws much light upon 
it. That case, as we understand, was a case which arose under 
the provisions of the law, where it was sought to hâve the entire 
interest on a note forfeited, because a greater rate of interest than 
allowed by law had been agreed to be paid thereon. The court 
of appeals of Kentucky held that only the interest on the last note 
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should be forfeited, and not the interest which had accrued npon 
notes for which the existing note had been a renewal. This was 
based upoh the court's construction of the language of the act, 
■which is, "Taliing, receiving, reserving or charging a rate of in- 
terest greater than is allowed by the preceding section, when know- 
ingly done, shall be deemed a forfeiture of the entire interest which 
the note, bill, or other évidence of debt cardes with it, or which has 
been agreed to be paid thereon." The case was returned to the 
trial court, and, although this construction of the statute had been 
subsequently reversed by the same court, still the trial court con- 
cluded that they were bound in that case by the court of appeals' 
décision, and the case went a second time to the court of appeals, 
and was there aflQrmed, and from there went to the suprême court 
of the United States. The opinion, delivered by Justice Harlan, 
is a brief one. The court says: . 

"If a bank which violâtes that section [5198] sues upon the note, blll, or other 
évidence of debt held by It, the debtor may inslst that the entire Interest, légal 
and iisurious, Included In hls wrltten obligation, and agreed to be paid, but 
■which has not been actnally paid, shall be either credlted on the note or elimi- 
nated from It, and judgment given ouly for the original principal debt, ■with inter- 
est at the légal rate from the commencement of the suit. We say 'entire in- 
terest' because such are the -words of the statute, based on the act of June 30, 
1864, ♦ » • whereas the prior statute of February 25, 1883, • * • de- 
dared that the knoifvingly taking, reserving, or charging a greater rate of Inter- 
est than was allowed should be held and adjudged a forfeiture of the debtor's 
demand on which usurious Interest was taken, reserved, or charged. The for- 
feiture declared by the statute is not waived or avoided by giving a separate 
note for the interest, or by giving a renewal note in which is included the usu- 
rious Interest. No matter how many renewals may bave been made, If the 
bank has charged a greater rate of interest than the law allows, it must, if 
the forfeiture clause of the statute be relied upon, and the matters thus brought 
to the attention of the court, lose the entire interest which the note carries, or 
which has been agreed to be paid. By no other construction of the statute can 
effect be given to the clause forfeiting the entire Interest which the note or 
other évidence of debt carries, or which are agreed to be paid, but which has 
not been actually paid. It is said that within the meaning of the statute Inter- 
est Is 'paid' when included In a renewal note, and when suit is brought upon 
the last note ealllng for interest from, Its date only the interest accruing on 
the apparent principal of that note Is subject to forfeiture. We think that the 
statute cannot be so construed. If, within the meaning of the statute, interest 
is paid simply by Including it in a renewal note, It would follow that, as soon 
as usurious Interest is included in a renewal note, the borrower or obliger could 
sue the lender or obligée, and 'recover back • * * twice the amount of the 
Interest thus paid,' when he had not ta fact paid the debt, nor any part of the 
interest, as such. This Cannot be a Sound interprétation of the statute. The 
words 'in case the greater rate of interest has been paid,' In section 5198, refer 
to interest actually paid, as dlstinguished from interest Included in the note, 
and only 'agreed to be paid.' If, for Instance, one exécutes his note to a na- 
tional bank for a named sum as évidence of a loan to him of that amount, to 
be paid In one year at ten per cent. Interest, such a rate of Interest being Illégal, 
and if renewal notes were esecuted each year for five successive years wlthout 
any money being in fact paid by the borrower, each renewal note Including past 
Interest, légal or usurious, the sum included In the last note in excess of the sum 
originally loaned would be Interest which that note carrled which was agreed to 
■be paid, and not, as to any part of it, Interest paid." And again: "If the note, 
when sued on, includes usurious Interest agreed to be paid, the holder may In 
due time eleet to remit such interest and it cannot then be sald that usurious 
Interest was paid to him. McBroom v. Investment Co., 153 U. S. 318, 328, 14 
Sup. Ci. 852; Stevens v. Lincoln, 7 Metc. (Mass.) 525-, Saunders v, Lambert, 
7 Gray, 484, 486; Stedman v. Bland, 26 N. C. 296, 299," 
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The court also refers to the case of Sydner v. Bank, 94 Ky. 231, 
21 S. W. 1050, and quotes from it approvingly the quotation used 
by the Keatucky court from the case of Bank v. Hoagland, 7 Fed. 
159, in which it was held that a forfeiture was not waived by 
giving subséquent notes, though in respect to thena the agreed 
rate of interest was a légal rate. The case of McBroom v. Invest- 
ment Co., 153 U. S. 318, 14 Sup. Ct. 852, is, we think, quite in point, 
and, taken with the reasoning of the court in the case of Brown v. 
Bank, is décisive of this question. 

The remaining question which is argued by counsel is whether 
or not the recovery shall be double the amount of the interest 
paid or only double the amount of the usury paid. This question is 
not raised by the demurrer, and could not be raised, unless it would 
leave the amount less than the jurisdictional sum. Still, it has 
been argued by counsel very elaborately, and we should, perhaps, 
indicate our view upon it. We think the case of Brown t. Bank, 
read with the case of McBroom, is also décisive of this question, 
because it would be a most extraordinary construction of this stat- 
ute to allow a forfeiture of ail of the interest, not only of the re- 
maining note, but ail of the interest which accrued on previous 
renewals, when usury had not been paid, but only allow double 
the usury (double the amount of the excess of interest) to be re- 
covered when the usury and the debt had actually been paid. It is 
quite évident from the entire section that the penalty is to be 
greater when the créditer has actually required the usury, and 
received it, than when it was merely agreed to be paid in the 
obligation, though not paid. The language of the section, fairly 
construed, we think makes it clear that the recovery should be 
double the amount of the interest, and not only the excess of the 
interest paid. We do not think it necessary to review the author- 
ities upon this subject, but will refer to the following: Hill v. 
Bank, 15 Fed. 432; Bank v. Davis, 8 Biss. 100, Fed. Cas. No. 10,038; 
Bank v. Moore, 2 Bond, 175, Fed. Cas. No. 10,041; Crocker v. Bank, 
4 Dill. 358, Fed. Cas. No. 3,397. The demurrer, therefore, should 
be overruled, and it is so ordered. 



SOUTHERN EY. CO. v. MYERS. SAMB v. WHYTE. SAMB v. REED. 

(Circuit Court of Appeals, Fiftli Circuit. April 12, 1898.) 

No. 631. 

1. Railwat— Passengers — Injdry— BoRDEN or PnOOF. 

Where passengers on n railway train are Injured witliout fault of their 
own, the presumption is, under tbe statutes of Georgia, ttiat tlie railway 
Company Is liable, and the burden is upon it to rebut such presumption. 

2. Same— Damages — Anticipatk» Profits. 

Where the members of a theatrical troupe talîe passage by a railway train 
to a place at which they expect to piay, the mère fact that the agent of the 
railway company Ijnows of such intention will not raise the presumption 
that he has in contemplation, as an élément of the damage to resuit from 
a possible failiire to arrive in timç, the amount of proUts which they expect 
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to realize. Damages for the loss of such profits are therefore too remote 
to be allowed, and It Is error to admit évidence regardlng them. 
8. Samb— Eléments of Damase. 

Where the leader of a theatrical troupe is injured by the wrecli of a train 
upon which the troupe is traveling, the éléments of his damages are injury 
to his person, médical expenses, maintenance of hlmself and troupe while 
disabled by the accident, wages paid to members of the troupe during the 
same time, and the reasonable value of his own time lost. 

In Error to the Circuit Court of the United States for the Southern 
District of Georgia. 

J. F. De Lacy, J. Biehop, Jr., and W. A. Henderson, for plaintiff in 
error. 

John T. Glenn, John M. Slaton, and Benj. Z. Phillips, for défendants 
in error. 

Before PARDEE and McCORMIOK, Circuit Judges, and SWAYNE, 
District Judge. 

MeCORMICK, Circuit Judge. On Mareh 8, 1895, Mrs. Mary 
Myers, Mrs. John G. Whyte, and Roland Reed were passengers on the 
railroad of the Southern Railway Cotnpany, going from Maçon, Ga., to 
Jacksonville, Fia. They left Maçon at 2 o'clock in the morning, and 
at Scotland, a station on the Une, the train was derailed, and the 
sleeper in which the parties above named rode was overturned, and 
each of the parties was more or less injured. In September following, 
each of the persons named as having been thus injured began an action 
against the Southern Railway Company in the superior court of 
Telfair county, Ga. In each of thèse actions the défendant railway 
Company presented its pétition for removal of the case to the United 
States circuit court for the Southern district of Georgia. The or- 
der of removal was granted in each case, and the transcript in each 
dùly flled in the circuit court. On May 17, 1897, the court entered 
an order which, after reciting the style of each of the three cases, 
proceeded thus: 

"It appearing to the court that the aix>ve-stated cases are suits for damages 
against the same défendant, arising out of the same wrecls, and involving to 
a large extent the same évidence, it is ordered that said cases be Consolidated 
and tried together, the verdicts in each case to be rendered separately." 

The cases thus consolidated proceeded to trial, and were tried 
together as a single case; and on May 25, 1897, the jury .rendered its 
verdict in each case, flnding in f avor of Mrs. Mary Myers for $4,000, 
and in favor of Mrs. John G. Whyte for $1,000, and in favor of 
Roland Reed for $2,000, on which verdicts, respectively, judgments 
were entered, to review which the défendant sued out a writ of 
error. 

The assignment of errors covers 16 pages of the printed record. 
There is but one bill of exceptions. It covers 337 pages of the 
printed record. In justice to the distinguished eounsel who ten- 
dered the bill, it is meet to remark that 317 of thèse printed pages are 
occupied by what is denominated "Èxhibit A to Bill of Exceptions" 
and "Exhibit B to Bill of Exceptions," which exhibits appear to 
hâve been added to the bill of exceptions as originally tendered at 
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the instance, if not on the requirement, of the able and learned 
judge of the circuit court before wliom tlie case was tried. At 
one place the judge certifies that: 

"The foregoing brief of évidence, consistlng of sténographie transcript of 
the oral testimony on the trial, and of the dépositions talien in said case, is 
certified and approved as a part of the blU of exceptions. And It is further 
certifled that the whole of said testimony is materlal to a clear understanding 
of the exceptions taken upon the trial of said cause." 

And in another place he says : 

"The foregoing bill of exceptions is certified and allowed, and It is ordered 
that, for the better understanding of the case, the entire charge of the court 
be hereto attached as Exhiblt B, and made a part of the blU of exceptions." 

Exhibit A purports to be, and doubtless is, ail of the oral and 
documentary évidence offered on the trial. It embraces the orig- 
inal interrogatories and cross interrogatories propounded to wit- 
nesses whose testimony was taken as on commission. It also 
embraces the stenographer's report of questions propounded to wit- 
nesses on the stand, and their answers thereto, both in their direct, 
cross, and redirect examination. A part of this book of évidence 
of 290 closely-printed pages as mère literature is good reading. 
Much of it, however, is monotonous. Whether it is the one or the 
other, it is not our ofiflce, nor hâve we time, to luxuriate or labor on 
it. The facts in the case are few, and by no means novel. The 
substance of the testimony offered or what it tends to prove could 
hâve been stated on a very few pages, and would hâve shown to us 
as fully, and much more clearly, its bearing on the différent rulings 
on the admission of évidence and the giving and refusing of char- 
ges to the jury. The manner in which the bill reserves exceptions 
to the refused requests and to the corresponding portions of the 
gênerai charge does call for a différent statement of the testimony 
from any that is made in the bill of exceptions as originally ten- 
dered, and it was proper for the judge of the circuit court to require 
the bill to be reconstructed, and give an adéquate statement of 
what the prcof tended to show applicable to thèse requests and 
thèse exceptions to the gênerai charge. Moreover, thèse exceptions 
to refusai of requests, and to the portions of the charges given, are 
so numerous and comprehensive that, to secure a proper under- 
standing of them by the court of appeals, it was necessary that 
that court should hâve before it the whole of the gênerai charge. 

After as careful and as extended an examination of the record as 
the state thereof calls on us to make, we find no error on account 
of which the judgment in favor of Mrs. Mary Myers and the judg- 
ment in favor of Mrs. John G. Whyte should be reversed. It is not 
questioned that they were passengers for whose carriage stipulated 
fares had been paid. They were injured without their fault by the 
opération of the road. The presumption of law, especially in 
Georgia, where they hâve a spécial statute to that effect, is that the 
railroad company was liable, and the burden of proof was put upon 
the carrier to show that it was not liable. Much testimony bear- 
ing on this issue was given to the jury. In référence to it the 
jury were well instructed. And on the évidence, under sound in- 
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structions, they found their verdict for thèse plaintiffs, on -which 
the judgments in their favor were rendered by the circuit court. 
Thèse judgments must be affirmed. 

The judgment in favor of Roland Reed should be rêver sed. The 
18th, 19th, 20th, 21st, and 22d speciflcations in the assignment of 
errors point eut that the court erred in admitting the testimony 
of E. B. Jack, Charles W. Keogh, G. V. Burbridge, Roland Reed, and 
Sanford Cohen in référence to the anticipated profits of the Roland 
Reed troupe from its engagements at Jacksonville, Savannah, 
Charleston, and Augusta on the days immediately following the day 
of the injury, the admission of which testimony was objected to by 
the défendant on the ground that the profits testifled about were 
spéculative, and depended upon numerous uncertain and changing 
contingencies; that such profits were remote, and their loss not the 
direct and immédiate resuit of the nonfulflllment of the contract; 
that there was no guaranty or express contract on the part of the 
défendant to transport the plaintiffs to Jacksonville, or that they 
would reach the other cities upon the date of their engagement; 
and that such profits were not in the contemplation of the parties; 
and that the engagement to pay the loss of such profits was not a 
part of the contract itself, nor to be implied from its nature and 
terms. 

The 23d, 24th, and 26th spécifications are as foUows: 

"(23) Because the court erred In refusing to charge the jury as requested by 
the défendant, as foUows: 'In this case the only évidence before you as to the 
knowledge of the défendant In respect to the performance to be given by the 
Roland Reed Company Is that the advance agent informed the defendant's 
agents of the fact that the company was to play at Jacksonville, and succes- 
sively at Savannah, Charleston, and Augusta. It Is not claimed or contended 
that the défendant was put on notice of the profits which the plaintiffl's com- 
pany expeeted to reallze at thèse several points, and, in the absence of such 
proof, the court charges you that the plalntiff is not entitled to recover the 
same.' 

"(24) Because the court erred In refusing to charge the jury as requested by 
the défendant as foUows: 'In conslderlng the clalm for the recovery of such 
profits, the court Instructs you that profits are not recoverable where— First, they 
are dépendent upon numerous, uncertain, and changing contingencies, and thus 
fail to coDStitute a deflnlte, trustworthy measure of actual damages; second, 
where such loss of profits Is remote and not the direct and immédiate resuit 
of the nonfulflllment of the contract; and, third, where the engagement to pay 
such loss of profits in case of default in the performance is not a part of the 
contract itself, nor to be implied from Its nature and terms.' " 

"(26) Because the court erred In charging the jury as foUows: 'With regard 
to Mr. Reed, if you believe from the évidence that his agent made a contract 
with the défendant company by which be was to be transported to Jacksonville 
for the purpose of performing there, and that the company was also apprised 
that it was his purpose to play the successive nights and days at Savannah, 
Charleston, and Augusta, and If the company failed to transport him to Jack- 
sonviUe in such manner as would enable him to perform there, he would be 
entitled to recover a sum equal to the loss which he sustained because of such 
failure, if the proof is suflicient to satlsfy you what that loss was. And on this 
subject I charge you that the plalntiff is not held to absolute exactitude of proof 
in order to justlfy a recovery in such case because the very failure of the 
company, if at fault, would make exact proof Impossible; but, if the évidence 
is suffleiently and reasonably certain to enable you to fairly approxlmate what 
Mr. Reed's profits would bave been at JacksonviUe, he will be, In case you find 
for him, entitled to recover that sum.' " 
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A very careful examination of ail the proof touching the matters 
«mbraced in thèse assignments satisfies us that there was no évi- 
dence tending to prove that Mr. Reed's advance agent made any 
contract with the agent of the défendant which expressed or im- 
pied such a guaranty of the arrivai of the train at Jacksonville at 
such time and in such condition as would enable the troupe to per- 
forai at Jacksonville at its appointed time. The proof appears to 
us to tend only to show that the advance agent of the plaintifl Reed 
contracted with the agent of the défendant for a reduced troupe 
rate, or perhaps a customary troupe rate, at prices below the rate 
for individual passengers. In this negotiation it naturally tran 
spired that not only information as to the number of the troupe wa« 
given the agent of the défendant, but also iiotice and information 
as to their object in going to Jacksonville, and the time at which 
they were to play there. The running schedules of the différent 
trains were considered, and the train most convenient for the troupe 
to take, which on its schedule time would make timely arrivai in 
Jacksonville, was selected. The proof does not only not tend to 
show such a contract for carriage as naturally brought into the 
contemplation of the parties liability on the part of the carrier for 
damages for loss of profits the passenger might reasonably expect 
to make at Jacksonville, but it seems to us to affirmatively négative, 
not only the existence of such an express contract, but the making 
of any contract from which such an implied liability might spring. 
The advance agent, E. B. Jack, as a witness, testifled as folio ws : 

"Q. Was there any demand on your part or agreement on thelrs for a guar- 
anty as to what the schedule wonld be, — that they would arrive there at a 
certain time? A. No railroad company ever agrées to that. Q. Nothing of 
that sort asked or demanded? A. They agreed to get us into Jacksonville in 
time to play next day. Q. Did they bind themselves to do that, or did they 
merely show you the schedule? A. They aceepted the proposition; that Is, I 
stated we would leave at a certain hour, and was to play In Jaclisonville. Q. 
And play In Jacksonville? A. Tes, sir; and they aceepted the proposition. Q. 
They showed you a schedule? A. No; they told me that we would leave hère 
at a certain hour, and arrive In Jacksonville at a certain hour. Q. Did they 
guaranty that would be done? A. They aceepted the business." 

In the absence of a definite contract for carriage to a given point 
by a given time, with such reasons for its making as would nat- 
urally lead the agent of the carrier to contemplate the profits the 
passenger expected to realize, it is clear that the damage claimed 
for the failure to realize such profits is too uncertain and remote, 
and that, until compétent proof tending to show such contract waà 
oiïered and admitted, it was error to admit any testimony in référ- 
ence to the spéculative profits which the passenger might hâve 
made if he had been safely carried through on schedule time. 
Howard v. Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500, and 
cases therein cited. On the case as it was made at the trial, on 
the compétent proof admitted, Reed's recovery should hâve been 
limited to compensation for the injuries inflicted on his person, 
including therein the usual éléments, and such actual reasonable 
expenses as the proof showed he was liable to pay for maintenance, 
médical treatment, and proper care of himself and the différent 
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members of his troupe during the time he and thej were disabled 
by the accident, including such wages, if any, which he was bound 
to pay to the other members of his troupe, and including also the rea- 
sonable Talue of his own time during the period that he was liept from 
work in his profession. It is ordered that the judgment in favor 
of Mrs. Mary Myers and the judgment in favor of Mrs. John G. 
Whyte be, and each is hereby, afArmed; that the judgment in favor 
of Koiand Eeed be reversed; and the cause as to him is remanded to 
the circuit court, with instructions to award the défendant therein 
a new trial. 



McFADDEN et al. v. MOUNTAIN VIEW MINING & MILLING CO. 
(Circuit Court, D. Washington. Aprll 21, 1898.) 

1. Minéral Lands m Indian Rbsbrtation— Restoratiok to Public Domain 
— Whbn Open to Location. 

Minerai lands within the limita of the tract described In act July 1, 1892, 
§ 1, providing for opeûing a part of the Colville Indian réservation in the 
State of Washington were, by sald act, restored to the putilic domain, and 
were thereafter, without any proclamation of the président so declaring,. 
open to exploration and location under the gênerai laws of the United States. 

8. Same— PowBB Vbstbd in Président— Opbning for Settlbmbnt. 

The provision of Act July 1, 1892, vesting in the président power to flx 
a date when that part of the Colville Indian réservation restored to the 
publie domain should be open to settlement, was intended to give the Indlans 
flrst choice of lands to be allotted to them, and had no application to min- 
erai lands, which were not subjeCt to such allotment. 

This was fin action by W. D. McFadden and others against the 
Mountain View Mining & Milling Company to détermine an adverse 
îlaim to niining lands. 

Stoll & McDonald, for plaintiffs. 
W. B, Heybum, for défendant. 

HAI^FORD, District Judge. This action was commenced pursuant 
to section 2326, Kev. St., for the purpose of securing an adjudication 
of adverse claims to mining ground. A written stipulation, setting 
forth ail the material facts, has been signed by ail the parties and 
flled. By said stipulation, ail questions which hâve been in dispute 
between the parties are settled or eliminated from the case, except the 
question as to the lawfulness of the original location of the vein or 
Iode claim called the "Mountain View Lode," made on the 16th day of 
October, 1895, by Charles N. Collins, grantor of the défendant corpora- 
tion; and the plaintififs concède that the requirements of the law as 
to the manner of making a minerai location were in ail respects ob- 
served by Collins, and he was in every respect qualified to locate and 
claim minerai lands under the laws of the United States; therefore 
said location was lawful, if said land was at the date of said location 
open to exploration by mining prospectors, and subject to location, 
under the gênerai laws of the United States. The land is situated 
within the limits of the tract described in the flrst section of the act 
of congress, passed without approval by the président, July 1, 1892,. 
entitled "An act to provide for the opening of a part of the Colville- 
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réservation, in tlie state of Washington, and for other purposes." 27 
8tat. 62. It is the defendant's contention that, although said tract 
was not by said statute placed on tlie market for sale, nor opened to 
settlement, it was restored to the public domain, and from the date of 
the act ceased to be a réservation, and was brought under the provi- 
sions of section 2319, Eev. St., relating to the minerai lands of the 
United States, which section expressly déclares: "AU valuable min- 
erai deposits in lands belonging to the United States, both surveyed 
and unsurveyed, to be free and open to exploration and purchase, and 
the lands in which they are found to occupation and purchase, by citi- 
zens of the United States, and those who hâve declared their intention 
to become such." The plaintiiïs controvert this proposition, and they 
insist that a proclamation by the président, as provided in said act, 
is necessary to segregate the tract to be restored to the public domain 
from the réservation, and that no individual could lawfully initiate a 
right within the limits of said tract, under any of the gênerai laws 
relating to the public lands of the United States, at any time prior to 
the act of congress approved February 20, 1896, entitled "An act to 
extend the minerai land laws of the United States to lands embraced 
in the north half of the Colville Indian réservation" (29 Stat. 9). In 
the décision of this court in the case of Collins v. Bubb, 73 Ped. 735, 
the provisions and the history of the act of 1892 are set forth, and an 
interprétation of the act is given which fully sustains the contention 
of the défendant in this caee, The plaintifîs ask the court to consider 
the question again, and they argue that the interprétation of the act 
given in the case cited is contrary to the intention of congress, as 
shown by the words of the act and by subséquent législation, and by 
the contemporaneous interprétation given by executive officers of 
the government. 

I hâve considered the argument with due care and patience, but 
without discovering any basis for the contention that the words of the 
act show intention in the législative mind to enact a law which should 
lie dormant until a time in the future when the président should put 
vitality and force into it by an executive proclamation. As I en- 
deavored to show in the décision in the case of Collins v. Bubb, the 
tirst section provides for two things, viz.: Restoration to the body of 
the public domain of part of the land which by an executive order had 
been set apart for an Indian réservation; and, second, the opening 
to settlement of the part restored. The act itself, by positive words 
în the présent tense free from ambiguity, accomplishes fully the flrst 
object of the law. It is true that the tract described is not restored 
unconditionally, but the restrictions and conditions are clearly deflned, 
and by the rule, "Expressio unius, est exclusio alterius," there can be 
no additional implied restrictions or conditions. Congress intended 
to secure to the Indians the right of first choice of such parts of the 
tract as they are entitled by the provisions of the act to hâve allotted 
to them in severalty, and, to avoid ail danger of conflicting claims and 
disputes between them and white settlers, power to fix a date in the 
future when the tract should be opened to settlement and entrv was 
vested in the président. It was so provided in order to afford time 
for the Indian allotments to be made before the first white settlers 
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should be permitted to corne apon the tract. There can be no sucb 
conflicting claims as to lands containing valuable deposits of minerai^ 
for the reason that such. lands are not subject to sélection for allot- 
ment to Indians. The attorneys for the plaintiffs hâve cited an in- 
structive opinion by Judge Sanborn in the case of Hartman v. War- 
ren, 22 C. C. A. 30, 76 Fed. 157, in which words and phrases frequently 
used in the laws of the United States relatin g to the public lands are 
explained. According to my understanding of the opinion, the court 
held that the phrase "pre-emption entry" has a particular meaning in 
land-oflBce practice, and when used in a statute relating to public land 
it is to be understood in a restricted sensé, rather than comprehen- 
sively, as being applicable to ail cases in which a particular person 
may hâve a right to be preferred to others in the purchase or acquisi- 
tion of public lands. This agrées with my own views as to the true 
interprétation of the statutes, as expressed in the case of Collins v. 
Bubb. 

In 1896, congress, by two spécial acts, extended the mineral-land 
laws so as to apply to the tract which was by the act of 1892 declared 
to be restored to the public domain, and granted' a right of way 
across said tract to a railway company. The argument is that 
thèse enactments were unnecessary if the act of 1892 did of itself, eo 
instanti, take the tract out of the réservation, and restore it to the 
public domain; that congress would not do a vain thing; and there- 
fore it must be presumed that the act of 1892, as construed and under- 
stood by congress, remains ineffective. Tliis is not a necessary in- 
ference. The executive branch of the government having denied the 
rights of prospectors and miners and railroad builders, congress may 
well bave considered that a sufficient reason for additional législation. 
Certainly the acts do not show a disposition on the part of congress 
to acquiesce in the rulings of the interior department, but rather a 
continuity of purpose, to remove the barriers in the way of mining 
opérations and the construction of highways, which purpose was flrst 
intimated by the act of August 19, 1890 (26 Stat. 355), providing for 
a commission to negotiate with the Colville Indians for relinquishment 
of part of their réservation, then plainly expressed in the report to the 
house of représentatives by its committee on Indian affairs, which 
preceded the enactment of the law of 1892, and flnally persisted in and 
made emphatic by thèse two enactments in 1896. It must be con- 
ceded that the construction of the act of 1892 by executive oflflcers of 
the government is contrary to the opinion of this court. But, with 
ail due déférence, I must décide according to my own understanding 
of the law. The opinions of ofQcers of the interior department "are 
entitled to careful considération, and may well be permitted to lead 
the way to the proper construction of an ambiguous statute, but where 
the words of an act of congress are plain, and their meaning is clear, 
they must prevail. Webster v. Luther, 16 Sup. Ct. 963-967; U. S. v. 
Tanner, 147 U. S. 661^663, 13 Sup. Ct. 436; Merritt v. Cameron, 137 
U. S. 542, 11 Sup. Ct. 174; U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 
582; Swift Co. v. U. S., 105 U. S. 691." Hartman v. Warren, 23 C. 
C. A. 30, 76 Fed. 162. I am conflrmed in the opinion given in Collina 
T. Bubb, and will foUow it in this case. 
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Findings and a judgment may be prepared awarding to the défend- 
ant ail of the ground included within the Unes of the Mountain View 
Iode claim, and to the plaintiffs only the land within the lines of their 
several claims, and not included within the defendant's lines. The 
défendant will also recover costs. 



MOHKENSTECHBK et al. v. WESTERVELT. 

(Circuit Court of Appeals, Eighth Circuit March 21, 1898.) 

No. 924. 

1. Appeal and Eebor— Décisions on Prior Appeal. 

When a case goes twice to au appellate court, questions declded upon the 
first occasion will not be considered upon the second. 
8. Instructions— CuKiNO Ekror. 

Error in denying a motion to compel the plaintiff to elect between causes 
of action Is ciu-ed by instructions ellmlnatlng ail but one cause. 
8. Same— Bank Cabhibr — Misapplication op Fdnds. 

It is error to glve instructions authorizing the jury, In determining whether 
a transaction by which the cashler of a national bank obtalned possession 
of some of its funds was a misapplication thereof, to consider the fact that 
his Indebtedness to the bank exceeded 10 per cent, of Its capital. 
4 Same— Trial. 

Instructions that no devices for concealment, however elaborate, whlch a 
bank cashler may adopt to conceal a transaction amountlng to a misappro- 
priation of its funds, can protect hlm, are erroneous, when there is no évi- 
dence of any concealment whatever lu respect to the transaction in question. 

5. NATiONAt, Banks— Excessive Loan— Cashier'b Bond. 

The maklng of a loan exeeedlng 10 per cent, of a national bank's capital, 
In the absence of fraud, is not a breach of the cashier's bond. 

6. Same — Misapplication op Funds— Renewal dp Notes. 

ïo constitute a misapplication of the funds of a bank, it is necessary that 
some portion thereof shall be withdrawn from its possession or control, or 
that some conversion be made, so as to deprive tbe bank of the beneiit thereof. 
Mère renewal of notes already in the bank's possession does not, of itself, 
constitute a misapplication of funds. 

7. Same— EsTOPPEL. 

ïhe cashler of a bank having made large purchases of real estate, one of 
the sureties on his bond made inquiries of several offlcers of the bank, 
actively engagea in its afCairs, as to whether the cashler had borrowed 
money of the bank in order to make such purchases, and was informed that 
the purchases were for the benefit of the bank, that no liability accrued 
therefrom to the cashler to the bank, and that the cashier's total indebted- 
ness to the bank was but a few hundred dollars. Held, that the bank was 
estopped subsequently to deny thèse statements, when the sureties had 
relied thereon, and the cashler had in the meantime become Insolvent. 
flL Appeal — Habmlkss Error. 

In a suit upon a bank cashier's bond, one of the sureties thereon was not 
allowed to testlfy to statements of bank officers In référence to the cashier's 
dealings with the bank, but the cashler himself was afterwards permltted 
to testlfy to practlcally the same effect as the testlmony offered. Eeld, that 
the rejection was not harmless error, as the évidence could not be considered 
merely cumulative, in vlew of attacks made upon the cashier's credibility, 
and of his Interest In misrepresenting his transactions, If illégal. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 
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S. L. Geisthardt, C. 0, Flansburg, and W. H. Thompson, for 
plaintiff s in error. 
O. A. Abbott and John W. Blee^ for défendant in error. 

Before SANBORN and THAYEK, Circuit Judges, and BINER, 
District Judge. 

BINER, District Judge. This is a writ of error to review a judg- 
ment of the circuit court of the United States for the district of 
Nebraska, wliicli was entered upon a verdict in f avor of the défend- 
ant in error, for the sum of |10,000, with interest from September 
25, 1894. The action was brought by Edgar M. Westervelt, re- 
ceiver of the Citizens' National Bank of Grand Island, Neb., against 
George A. Mohrenstecher, Otto A. Mohrenstecher, Mary Mohren- 
stecher, William StuU, and A. W. Ocobock, upon a bond given by 
George A. Mohrenstecher, the cashier of the bank, as principal, and 
the other défendants as sureties. The pétition contained three 
causes of action. In the flrst cause of action it was alleged, in sub- 
stance, that the plaintifE was the duly-appointed receiver of the Citi- 
zens' National Bank of Grand Island, Neb., and that the défendant 
George A. Mohrenstecher was the cashier of the bank from the 13th 
day of August, 1889, until the bank suspended payment, on the éth 
day of December, 1893 ; that as such cashier he exeeuted the bond 
upon which this suit was brought; that the bond provided that 
Mohrenstecher, as cashier of the bank, should exécute the duties 
thereof with integrity and fidelity, and should faithfuUy perform 
and fulflU the trusts thereby in him reposed, and well and truly, at 
ail times when thereto required, account for and render over to the 
bank ail moneys, goods; chattels, and other things, the property of 
the bank, that came into his hands, possession, or eontrol, so that 
no default, fraud, or failure should happen or be ôccasioned by any 
neglect or failure on his part to perform his duties as such cashier. 
It was then alleged that Mohrenstecher failed to perform his duties 
as cashier, and on or about the 29th day of December, 1891, appro- 
priated to his own use |10,365.82 of the moneys of the bank, in his 
custody and possession as cashier, and used and applied the same 
in payment of certain real estate before that time purchased in the 
joint names of himself and one Alexander H. Baker; that this money 
was appropriated by the cashier under the trick, device, and pre- 
tense of loaning varions sums of money upon the joint and several 
notes of said cashier and one Alexander H. Baker and M. J, Baker. 
The second cause of action alleged that Mohrenstecher, disregard- 
ing his duties as cashier, -loaned one Alexander H. Baker, on his 
own note, and jointly with others, a sum largely in excess of the 
sUm of |6,000, of the moneys of said bank in his custody as cashier, 
viz. the sum of , $18,522.95 ; that this indebtedness was evidenced 
by a note of Alexander H. Baker and M. J. Baker for the sum of 
$8,157.13, and two joint notes of Alexander H. Baker and George 
A. Mohrenstecher (being the notes mentioned and described in the 
first causé of action), amounting to thé sum of |10,365.82. The 
third cause of action alleged that Mohrenstecher loaned to himself 
individually, and jointly with others, a sum greater than 10 per 



MOHRENSTECHEE V. WESTEHVELT. 159 

cent, of the bank's capital stock, viz. the sum of |17,321.82; that 
tliis amount was evidenced by two notes aggregating |10,365.82, 
described in the first cause of action, and a note of George A. Mohr- 
enstecher and Mary Mohrenstecher amounting to $5,990, and sev- 
eral smaller notes executed by George A. Mohrensteclier aggregat- 
ing |966. The défendants flled separate answers. Each answer 
admitted the incorporation of the bank, its suspension of payment, 
the appointment of a receiver, the exécution and delivery of the 
bond, and the signing and placing by Mohrenstecher, as cashier, 
among the bills receivable of the bank, of the two notes described 
in the first cause of action, aggregating $10,365.82, and denied each 
and every allégation in the pétition contained, except those there- 
inbefore speciflcally admitted. The answers of three of the sure- 
ties, after making the above admissions and déniai, alleged, in sub- 
stance, that the term for whicb George A. Mohrenstecher was ap- 
pointed cashiér, by the action of the board of directors of the bank, 
terminated on the 4th day of January, 1890; that when Mohren- 
stecher was appointed cashier, and when his bond was given, he 
was indebted to the bank in an amount exceeding 10 per cent, of its 
capital stock ; that this fact was known to the ofiflcers and directors 
of the bank, but was concealed from the sureties on the bond, with 
intent to mislead and defraud them; that when George A. Mohren- 
stecher was reappointed cashier, on the 14th day of January, 1890, 
he was indebted to the bank in an amount exceeding 10 per cent, of 
its capital stock, which the ofScers and directors knew, but of which 
the sureties on the bond were ignorant; that such reappointment, 
under the circumstances, was a fraud on the sureties; that the two 
notes complained of, aggregating $10,365.82, were in fact not a 
debt of the cashier, but represented a legitimate bank transaction, 
growing out of a purchase of certain real estate, known as the 
"Hurford Property," on January 25, 1890; that Mohrenstecher, as 
cashier, purchased the property on the date above mentioned for the 
benefit of the bank, for the purpose of realizing upon a claim which 
the bank held against Hurford; that the title was taken in his 
name and the name of Alexander H. Baker in trust for the bank; 
that the money used to pay for it was replaced by four promissory 
notes (one for $6,000 executed by the vice président, William Hagge ; 
one for $6,000 executed by the teller, William Geddes; one for $6,- 
000 executed by Richard Koenig, son of the président of the bank; 
and one for $4,250 executed by George A. Mohrenstecher and Alex- 
ander H. Baker) ; that a loan was afterward effected on the property, 
in the sum of $12,000, and the proceeds thereof were turned in to the 
bank, and used to cancel the notes of Geddes and Koenig; that 
thereafter a further sum of $5,000 was procured by Mohrenstecher 
and Baker for the benefit of the bank, and applied in partial satis- 
faction of the note of Ha^ee; that the notes for the remainder of the 
purchase price, evidenced by the notes still outstanding, were from 
time to time renewed, until, with the accumulation of interest and 
taxes, they amounted to the sum of $10,365.82, which sum was evi- 
denced by the two notes mentioned in the first cause of action ; that 
the notes mentioned in the first cause of action were, for a valuable 
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coûsideration, extended by the offlcers of the bank without the 
knowledge or consent of the sureties; that, soon after the Hurford 
property was purchased by Mohrenstecher, William Stull, on behalf 
of himself and the other sureties on the bond, proceeded to Grand 
Island, and there made inquiry of the cashier himself, also of the 
président and vice président of the bank, in regard to the transac- 
tion and the cashier's relation to the bank, and was informed by 
each of them that the Hurford purchase was a bank transaction, 
and not a private spéculation on the part of the cashier; that it 
involved the cashier in no liability to the bank; that he owed the 
bank nothing, beyond a small, nominal sum; that nothing what- 
ever had been done which involved them in any liability upon the 
bond; that Stull and the other sureties relied upon that informa- 
tion, and took no action to indemnify themselves; that Mohren- 
stecher at that time had ample property to secure the sureties for 
any loss which they might hâve incurred by reason of their surety- 
ship, but at the time when this suit was brought, and ever since, he 
was and bas been wholly insolvent, and that the receiver is now 
estopped, by reason of thèse f acts, f rom claiming any liability upon 
the bond against the sureties; that, when the bond was executed 
by Mary Mohrenstecher, she was a married woman, and the bond 
was not signed by her with référence to, or upon the faith of, her 
separate estate; that under the laws of Nebraska she was thereby 
exempt from liability on the bond. This same défense is also set 
ont in her answer. The answer of George A. Mohrenstecher was 
substantially the same as the answer of the sureties, in relation to 
the purchase of the Hurford property, and the exécution of the 
notes described in the flrst cause of action. Replies putting in is- 
sue the new matter set up in the answers were duly filed. There 
was a trial, and verdict and judgment in f avor of the plaintiff for 
the sum of $10,000 and interest. The case has been once bef ore 
this court, on a writ of error sued ont by the plaintiff in the circuit 
court to review a judgment rendered against him by that court 
upon the pleadings. 76 Fed. 118. 

Numerous errors are assigned, but we shall not flnd it necessary 
to discuss them separately. Several of them raise the same ques- 
tions presented to and decided by this court when the case was flrst 
before it. That thèse questions are not now open for re-examina- 
tion is well settled. Balch v. Haas, 36 U. S. App. 693, 20 G. 0. A. 
151, and 73 Fed. 974; Thatcher v. Gottlieb, 19 U. S. App. 4=69, 8 C. 
C, A. 334, and 59 Fed. 872; Supervisors v. Kennicott, 94 U. S. 498; 
Clark V. Keith, 106 U. S. 464, 1 Sup. Ct. 568. 

The court instructed the jury that the making of an excess loan, 
in the absence of fraud, would not of itself constitute a breach of 
the cashier's bond, that such fact was not material to the issues in 
the case, and that the jury should not give such fact any weight in 
arriving at a verdict; thereby eliminating from the controversy 
everything except the issues presented by the flrst cause of action. 
It becomes unnecessary, therefore, to consider the assignments of 
error by which it is sought to question the correctness of the ruling 
of the circuit court in denying the motion flled by the défendants to 
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require the receiver to elect upon which cause of action he would 
proceed. In view of the instructions given i)j the court to the jury 
at the trial, the défendants could in no way be prejudiced by the 
ruling upon the motion. 
The folio wing instruction given to the jury is assigned for error: 

"But you are instructed tliat, under the law of the United States, national 
banks are prohibited from loaning to any person, company, corporation, or flrm, 
or the several members thereof, a suni exceeding one-tenth part of the capital 
stoclî of such banlc; and In this case, if you find from the évidence that the 
défendant George A. Mohrenstecher and one A. H. Balier got possession of 
the sum of ?10,365.82 of the funds of the banli at a time when each of said 
persous was indebted to such banlî in the sum of $6,000 or more, you may con- 
slder this fact, If proven, In connection with other faets and clrcumstances 
In évidence, in determining whether the transaction by which said Balcer and 
Mohrenstecher got possession of $10,365.82 of the funds of the banlc, if you 
flnd from the évidence they did so get possession of such funds, was a misap- 
proprlatlon of such funds by said George A. Mohrenstecher, the cashier of sald 
banlî." 

We think this instruction was erroneous, in that it authorized the 
jury tg consider the fact of an excess loan in determining whether 
the transaction by which Baker and Mohrenstecher got possession 
of $10,365.82 of the funds of the bank was a misappropriation of 
such funds by Mohrenstecher, the cashier, when such fact, if estab- 
lished, would not tend to show either deceit, fraud, or misappropria- 
tion. 

It is also insisted that the court erred in refusing the request of 
the défendants to instruct the jury to return a verdict in their favor, 
and in giving the following instructions to the jury: 

"And, when an officer couverts money of a banlc to bis own use, he violâtes 
his duty; and no trick or device, however shrewd, wUl protect him in so doing, 
no matter how elaborate a System of notes and bookkeeping he may adopt. 
The law looks at the realitles of the transaction, and will not allow a System 
adopted to hide the offense to protect the offender." "Therefore, no matter 
what acts were done by the cashier, Mohrenstecher, with référence to the notes 
in question, and disclosed by the évidence, if you flnd from the evidelice, under 
thèse instructions, that such acts taken to conceal from the bank officiais or 
the bank examiner the conversion by said George A. Mohrenstecher to his own 
use the money of the bank. If, under the évidence and thèse instructions, you 
find there was such conversion, you should disregard such acts, if any you flnd 
there were, deslgned to conceal, and flnd the fact of conversion to be fully 
proved." 

The ground of objection to the two instructions just quoted is 
that they are misleading, and assume the existence of facts not 
proved. If the défendants are liable upon this bond, it is because 
Mohrenstecher, the cashier, misappropriated or misapplied $10,- 
365.82 of the bank's funds, as alleged in the flrst cause of action. 
To constitute a misappropriation, there would hâve to be a conver- 
sion of the funds of the bank, in some f orm, to the use of the cashier, 
or some person other than the bank, with the intent to injure and 
defraud the bank. If the notes described in the pétition were 
merely renewals of other notes held by the b'ank, the fact that they 
were taken by the cashier in lieu of the old notes would not consti- 
tute a misappropriation or misapplication of the funds of the bank 
by him, for the reason that the funds of the bank were in no way 
withdrawn or diminished by his act. In Dow v. U. S., 49 U. S. App. 
87 F.— 11 
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605; 27 G. G. A. 140, 82 Féd. 904, Judge Shiras, in delivering the 
opiaioû of thé court, said': 

"To«bmplete a mlsapplicatitin ôf the futdâ bf the bank, It v/a$ necessary that 
some portion thereof should be withdrawn from the possession or control of the 
banlt, «rthat a conversion, Inlsome form, should be made therèof, so that the 
bank -wonld be;- deprived of the beneflt; thereof." "It is not necessary ta ail 
cases that the money should be àctually withdrawn from the bank. Thus, if, 
by eonnirance betweèn a bank officiai and a customeir of the bank, the latter 
Js allowèd tô draw checks on the bank when the drawgr has not the funds to 
meet the checks, and the same are glven by the drawer t» third parties in pay- 
ment of claims due them.and the third parties, Instead of getting the cash on 
the checks, hâve them credlted iip^ to their accoimts in the bank, this com- 
plètes the mlsapplicatlon of the funds of the bank, becauge the bank has be- 
come bound for, the pay ment of the, sums thus credited to the third parties; and 
the regult Is just the same as though the hoiders of the checks had obtained the 
money thereon, .ànd had subsequently deposited it to their crédit. In such cases 
the funds of the bank would be lessened, ànd thereby the criminal misapplica- 
tion might be completed. If, however, the customer présents the checks him- 
self, and has the same credited on his account, the crime of misapplication is 
not completed thereby, because the; bank is not under légal obligation to pay 
ont any pf the amounts wrongfully credited to the customer, and may refuse to 
pay checks drawn agalnst the inflated account, and may at any time" charge 
t)ack against the customer the aiûbunts of the checks upon which nothing was 
In fact realized by the bank; To èomplëte the crimlnai misapplication of the 
bank fuids in the supposed case^some sùm must be pald by the bank to the 
customer^ or tO; third parties on hls «rder, or must be credited to third parties, 
onder such circumstances that the bank becomes bound for the payment thereof." 

'The case cited was a crimîhal case, but the principle announced 
appliës in this case. Thé Mi^déïi'was tpoii thé plaintifE to show 
that Mohrenstechèr by mèans of thesé notes wroûgfully obtained 
money from the bank. If,' by executing the notes and deliveriïig 
them to theibaiik, hë was either paid or took money, from the bank, 
that f^ctwràs, capable bfpfoof;byshowing the reduced amount of 
the cash on the day it was taken, The évidence in the case tended 
to show that the notes executed on the 29th day of December, 1891, 
were renewal notes; that ther ihdebtedness representèd thereby 
had its origin in the purchasë pf théreal estate knôwn as the "Hur- 
ford Ppoperty" on January 25, 1890; that this real estate was pur- 
chased by the cashier on the 25th day of January, 1890, for the sum 
of $22,250; that the money nàed to pay for thé property was repre- 
sentèd by four notes (one for $6,000 signed by the vice président 
of thé bank, William Hagge; onëfor $6,000 signed by the teller, 
William Geddes; one for $6,000 signed by the president's son, Rich- 
ard Ebetiig';' and one for $4,250 signed by Mohrenstechèr and 
Baker); that subseqiiently à loan "Was made upon the property for 
the sum of $12,000, and the procééds thereof turned in to the bank, 
and used tô cancel the notés oftîeddes and Koenig; that thereafter 
a f urther sum of $5,000 was obtained by Mohrenstechèr and Baker, 
and applied as a part payment of the Hagge note; that the two 
notes, which : aggregate the sum of $10,365.82, representèd the bal- 
ance of the purchasë "price of this property, thé accumulations of 
interest, aiid the taxes. - While the record shows that on the 31st 
of December, 1891, the cashier's check for the amount of the two 
notes ($10,865.82) passed through the bank, yet a careful examina- 
tion of thé record fails to show that the bank parted with any mon- 
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ey on that day. TJpon the questions whether the two notes for 
110,365.82 were renewals, and whether this check represented a 
cash transaction, the following questions and answers in the testi- 
mony of Henry A. Koenig, président of the bank, throw some light: 

"Q. You may state what those are. A. Bill discount and discount slip. Q. 
Of what bank and date? A. Citizens' National Bank, and macle on the 31st 
of Decemher, 1891. Q. Now, with those slips in your hand, and from an ex- 
amination of thém, can yen tell what went to make up the considération of 
the note for $6,000 (No. 26,085)^ and the note for $4,365.82 (No. 26,686), or either 
of them? A. Thèse are renewals. Q. Of other notes? A. Of other notes of 
the same party. Q. As a matter of fact, did thèse not renew other notes aggre- 
gating $9,452.70, and interest upon them of $913.12? A. Yes, sir. Q. Do you 
know, of your own knowledge, whether this check was ever paid? A. I don't 
know. Q. Do you know, of your own knowledge, anything about the trans- 
action testifled to? A. I do not. Q. Do you know whether there was $10,- 
365.82 in cash pald out of the bank upon the check on that day? A. Xhe books 
will show It. Q. Do you know? A. I don't know. Q. Thèse discount slips 
that you hâve just testifled to show that thèse were renewals,— Bxhibits G and 
D were renewals of certain ' other notes? A. It looks like it, and the check 
shows that he has taken up old notes by it, because Mr. Mohrenstecher put it 
plain on tlie check himself. Q. As a matter of fact, this check says, 'l'ay to 
the order of certain other notes? A. Yes, sir. Q. And thèse are certain notes 
described In the discount slip and slip of bills discount? A. Yes, sir. Q. And 
thèse two notes were given in the place of those notes that were taken up? 
A. That I doii't know. Q. That is what you infer from this transaction? A. 
Yes, sir. Q. I understand you to say that looking at thèse two notes, Exhibits 
C and D, and thèse discount tickets, you infer from the examination that thèse 
two notes took up the other notes mentioned hère? A. Yes, sir." 

The account of G. A. Mohrenstecher, agent, also shows that on 
December 31, 1891, a charge of $10,365.82 was exactly counterbal- 
anced by crédit for the same amount. Mohrenstecher, in his dépo- 
sition, also testifled that thèse notes were given for the balance of 
principal and the interest and accumulation of interest and taxes 
accrued upon the purchase of the Hurford property. This record, 
we think, fails to show a misappropriation of the funds of the bank 
at the time alleged in the pétition; and if the plaintiff desired to 
rest his case upon the transaction of December 29, 1891, the défend- 
ants were entitled to the instruction requested. There was no évi- 
dence tending to show that there was any trick or device employed 
by the cashier with the intent and for the purpose of covering up 
and concealing the transaction complained of. On the contrary, 
the évidence shows that the notes mentioned in the flrst cause of 
action at ail times appeared upon the books of the bank, were kept 
in a note case in the usual place in the bank, and were frequently 
examinedby the directors and oflScers of the bank authorized to 
examine them, including the discount committee. The two instruc- 
tions above quoted are therefore open to the criticism made by coun- 
sel. 

At the trial the défendants offered to prove by the défendant 
William Stull: That in a conversation had with Mr. Koenig, the 
président of the bank, soon after the purchase of the Hurford prop- 
erty, he demanded information as to whether Mohrenstecher, the 
cashier, had borrowed money from the bank for the purpose of pur- 
çhasing the property, and whether the bank claimed any liability 
at that tin^e upon the bond by reason of any act of Mohrenstecher's 
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in borrowing money, That h© was then assured by Koenig that he 
need giye ïiimBelf no uneasinëss about tbe bond; that there was no 
breach of it, and that George was not interested in the property 
more than any other stockholder in the bank; that it was simply a 
bank deal, and it was bought by George under instructions of the 
président and vice président, Koenig and Hagge, for bank pur- 
poses. The défendants further offered to proye by the same witness 
that, after having the conversation with the président of the bank, 
he went to Hagge, the vice président, and asked him for informa- 
tion concerning the transaction, — as to whether it was a private 
transaction on behalf of Mohrenstecher, or a, bank deal, — and the 
vice président informed him that it was a deal on behalf of the bank, 
and a bank transaction ; that the title was simply taken for con- 
venience in the name of George A. Mohrenstecher, the cashier. He 
also stated to the witness that there was no violation of the bond, 
or any breach thereof, — no liability claimed, — and that the bank 
intended to erect a building upon this property. The défendants 
further offered to prove by this witness that a short time after his 
visit to Grand Island he had a conversation with Mr. Abbott, one 
of the direotors of the bank, and chairman of the finance or discount 
committee; that he inquired concerning Mohrenstecher's indebted- 
ness to the Citizens' National Bank; that Abbott, in reply to his 
question, stated that Mohrenstecher did not owe the bank more 
than four or five hundred dollars; that he (Abbott) was chairman 
of the finance or discount committee of the bank, and knew the 
facts. Thesfe offers were objected to, and the objections were sus- 
tained, to which the défendants excepted. We think this testimony 
should hâve been admitted. The conversations were had with the 
président, vice président, and a director of the bank, who was chair- 
man of the finance or discount committee. There can be little 
doubt, from the record, that the two offlcers first named, together 
with the cashier, were engaged in the active management of the 
aflairs of the bank. True, at one place in his testimony Mr. Koenig 
says that he did not dévote pôrsonal attention to the business of the 
bank. He subsequently stated, however, that he did from time to 
time examine the bills discounted, and compared them with the 
books; and his testimony generally shows that he was very famil- 
iar with the business of the bank, and that he was consulted in re- 
lation to the purchase of this Hùrford property, although his testi- 
mony and that of Mohrenstecher are not in harmony as to what was 
êaià upon that occasion. That Mr. Hagge, the vice président, was 
actively engaged in the manageihent of the business of the bank 
from the time of îts organization until its close is shown by the 
folio wing question and answer in his testimony: 

"Q. How mUch of that «me were yoli actively engaged In the management 
Of the bank's bttslness? A. Well, I was there most of the time in the bank. 
Once In a while, of course, I had business outside." 

In line with Mr. Hagge's testimony, the record of a meeting of the 
bôard of directors of the bânk held on the 13th of October, 1891, 
after showing that ail toembers of the board of directors were prés- 
ent, sets ont at lèngth a report made by the examining committee, 
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which was read and approved, in which the following statement 
appears : 

"Your committee désire at thls time to call the attention of the board to the 
fact that the assistant cashier and actlng teller of the bank, the vice président 
and the président, who are engagea in the active management of the banic, hâve 
net given bonds in accordance with the by-laws and resolutions of the board." 

If the statements contained in the ofifers by the défendants were 
made by the président, vice président, and the director, who was 
chairman of the finance or discount committee as therein stated, 
as against the sureties upon the cashier's bond, who, relying ugon 
the information thus received from the ofiQcers of the bank, toolî no 
action to protect themselves against loss, the banli wonld be estop- 
ped to deny that the purchase of the Hurford property was a bank 
transaction, and that the title to the property was simply taken for 
convenience in the name of the cashier. In the case of Illinois 
Trust & Sav. Bank v. City of Arkansas City, 40 U. S. App. 257, 22 
G. C. A. 171, and 76 Fed. 271, Judge Sanborn, delivering the opinion 
of the court, said: 

"No prlnciple is more tmJversal in the jurisprudence of civilized nations, no 
principle is more équitable in itself, or more salutary in Its effeets, than that no 
one may, to the damage of another, deny the truth of statements and repré- 
sentations by which he has purposely or carelessly induced that other to change 
bis situation." Paxson v. Brown, 27 U. S. App. 49, 10 C. C. A. 135, and 61 
Fed. 874; Dickerson v. Colgrove, 100 U. S. 578; Klrk v. Hamilton, 102 TJ. S. 
6â. 

That this principle applies to the transactions of corporations as 
well as to those of individuals is well settled. Zabriskie v. Rail- 
road Co., 23 How. 381; Omaha Bridge Cases, 10 U. S. App. 98, 
188, 190, 2 C. C. A. 174, 239, 244, and 51 Fed. 309; Butler v. Cockrill, 
36 U. S. App. 702, 20 C. C. A. 122, and 73 Fed. 945. There was 
testimony tending to show that Mohrenstecher was solvent at that 
time, and had property sufBeient to satisfy any liability which might 
accrue upon the bond, Stull, the surety, was entitled to a truthful 
answer to his inquiry in référence to Mohrenstecher's indebtedness 
to the bank. It was a matter in which be was vitally interested. 
If Mohrenstecher was improperly using the bank's funds for the 
purpose of purchasing real estate, the sureties upon his bond had a 
right to know that fact. Thèse oflScers knew that Stull was a 
surety upon Mohrenstecher's bond, and the purpose of the inquiry 
could not be misunderstood. True, the cashier was allowed to 
testify upon this point, and his testimony was, in substance, the 
same as the proof offered and rejected. We do not think, how- 
ever, that it can be said that the testimony offered was merely cumu- 
lative, and therefore the error was error without préjudice. The 
credibility of this cashier had been seriously attacked before the 
jury, and his interest in withholding correct information in regard 
to his own transactions, if they were illégal, would render his déc- 
larations of little value. The sureties upon this bond had taken 
every précaution to save themselves and the bank from loss. They 
had made timely inquiry of the ofHcers of the bank engaged in the 
active management of its affairs, with référence to a transaction 
which might affect their liability as sureties upon the cashier's 
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bond. The assurances of thèse offlcers that the transaction was a 
bank matter, in which the cashier was merely the représentative 
of the bank, and that he had done nothing whateTer to subject him- 
self and his sureties to any liability on his bond, were statements 
upon which thèse sureties clearly had a right to rely; and they 
offered this testimony for the purpose of showing that they did rely 
upon them, and by reason therëof were luUed into inactivity at a 
time when prompt action might hâve averted loss. The judgment 
of the circuit court must be reversed, and the case remanded, with 
directions to grant a new trial. 



SCHIFFER et al. v. TRUSTEES OF COLtTMBIA COLLEGE IN CITY OF 

NEW YORK. 

(Circuit Court, S. D. New York. May 7, 1898.) 

1. Liability of Stockholder— Enforcement— Pleading. 

In an action at law to enforce the Indivldual liability of a stociîliolder 

in a Kansas corporation, an allégation In the answer that défendant "is 

not, and never was, a stockholder" in the corporation, Is surplusage, as It 

is necessary to a recovery that plalntifC allège and prove defendant's own- 

. ership of the stock. 

2, Same-^Statute op Limitations — What Law Govkrns. 

The Kansas statute of limitations does not apply to an action brought 
in New York to enforce the indivldual liability of a stockholder in a 
Kansas corporation. 

This was an action at law by Abe Schiffer and L W. Schiffer, part- 
ners under the name of the Bank of Alamosa, against the trustées of 
Columbia Collège in the city of New York, to enforce the indivldual 
liability of the défendants as stockholders in a Kansas corporation. 
The case was heard on demurrer to two paragraphs of the answer. 

Keatinge, Halradt & Miller, for complainants. 
John McL. Nash, for défendant. 

LACOMBE, Circuit Judge. This is an action at law to enforce the 
indivldual liability of a stockholder in a corporation created under the 
statutes of the state of Kansas. The provisions of the constitution 
and thé laws of that state creating such liability are set forth in full in 
Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288, where the court of ap- 
peals in this circuit held that the liability thus created was con- 
tractual, and could be enforced in this court against a résident of this 
district. 

Plaintiffs demur to the eighth paragraph of the answer, which 
avers in défense that défendant "is not, and never was, a stockholder 
in the Kansas corporation." It is unnecessary to discuss the effect 
of such nonownership. The averment is not, in any logical sensé, 
a défense to the claim set forth in the complaint. If it be essential 
to the plaintifs' recovery to show that défendant is or was such 
stockholder, then, failing to aver and prove that fact, they will fail 
to make out any claim at ail. The averment in the eighth paragraph 
is surplusage, and might hâve been istricken out on motion. To dis- 
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cuss the merits of the controversy upon a superflpous averment 
would seem to be Itself superfluous. 

Plaintiffs demur to the ninth. paragraph of the answer, which sets 
up a statute of limitations of the state of Kansas touching demanda 
against décadents' estâtes. The liability of the stockholder being 
contractual and transitory, the limitation of time within which such 
liability shall be enf orced against a person sued thereon is a matter to 
be determined by the laws of the state in which the action is brought. 

The demurrer to the ninth paragraph is sustained, and plaintiffs 
given leave to withdraw the demurrer to the eighth paragraph within 
flve days. If not thus withdrawn, it will be overrnled. 



SHEAHAN 7. NATIONAL S. S. CO. 

(Circuit Court of Appeals, Second Circuit March 10, 1898.) 

No. 87, 

Principal and Agent— Dischakgb op Agent— Notice. 

A coutract of employment as agent, to sell on commission, may be ter- 
minated by the principal at any time witliout notice, in the absence of an 
express provision requiring it. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action at law by Patrick Sheahan against the Na- 
tional Steamship Company to recover damages for breach of con- 
tract. The judgment below was for défendant, and plaintiff sued 
ont this writ of error. 

W. F. Bandel, for plaintiff in error. 

J. Parker Kirlin, for défendant in error. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. This is an action to recover damages for breach 
of contract. The plaintiff was the sole witness, and the only con- 
tract with défendant which his testimony tended to establish was 
one made in 1867, whereby défendant employed him as its agent 
to sell tickets on commission, with no limitation as to time or 
provision requiring notice of terminât! on. After he had continued 
in such employment about nine years, défendant abruptly termi- 
nated the contract. In the absence of any provision requiring no- 
tice as a condition précèdent to termination, or of any clause flxing 
a term of employment, défendant was entitled to dismiss its agent 
at pleasure, without thereby giving plaintiff a cause of action for 
damages sustained by reason of such discharge. The judgment of 
the circuit court is aflQrmed. 
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BURNHAM et al. v. NOBTH CHICAGO ST. RT. 00. 

(Circuit Court of Appeals, Seventh Circuit. May 18, 1898.) 

No. 470. 

1. WrIT OF EbROR— COPT IN TrAKSCRIPT— J0KISDTCTION. 

Where a writ of errer was duly issued and liled by the clerk of the circuit 
court, but no notation of its flllng ruade, and by mistalie a copy was at- 
tached to tlie transcript instead of the original, on production of the origi- 
nal, with the citation, and àclinowledgment of service thereon, both certi- 
' fied by the clerk, they may be made or recognized as part of the record, or 
the want of a seal upon the copy may be supplied by an impression of 
the seal of the appellate court. 

2. Same— When Jurisdiction Attaches. 

The jurisdiction of the court of appeals attaches upon the flling of the 
writ of error In the office of the clerk of the circuit court, and is not de- 
feated by irregularity in the transcript or in its certification. 

3. Appeal and Error— Transcript— Supplying Omission. 

Where a necessary part of the record has been omltted from the tran- 
script, and Is subsequently presented, duly certifled, to the court of appeals, 
it may be made a part of the record by direct order, without writ of cer- 
tlorarl. , 

4. Same— Irrelevanï Papers— Pr^cipb. 

Irrelevant papers or proceedings need not be included In the transcript, and 
It Is proper for the clerk to require of counsel for appellant or plaintifE in 
error a prsecipe stating what the transcript shall contain, to attach a 
copy of sUch prsecipe to the transcript, and certify tbat the transcript is fuU 
and correct according to the prsecipe. 

In Error tp the Circuit Court of tlie United States for the North- 
ern Division of the Northern District of Illinois. 

John A. Kose, for plaintiffs in error, 
A, D. Wheeler, for défendant in error. 

Before WOODS and SHOWÀLTER, Circuit Judges, and BUNN, 
District Judge. 

WOODS, Circuit Judge. The motion to dismiss is on the ground 
tliat this court is without jurisdiction — first, because the sup- 
posed writ of error issued herein has never been flied in the cir- 
cuit court; second, because no return has been made by the clerk 
of the circuit court to the supposed writ of error; third, because 
the supposed writ of error did not issue under the seal of any 
court; fourth, because the clerk of the circuit court, to the judges 
of which the supposed writ was directed, has never made return 
to the writ by returning with the same to this court an authen- 
ticated transcript of the record of the cause; fifth, because there 
is no authenticated transcript of the record of the cause flled in this 
court, and nothing which purports to be such record or a tran- 
script thereof . In support of the motion is ofifered a certifled copy 
of docket entries, showing the taxation of costs in the case, includ- 
ing the filing of the pétition for and the issuing, but not includ- 
ing the flling, of the writ of error. In answer to the motion it is 
satisfactorily shown that a writ of error in proper form was duly 
issued by the clerk of the circuit court under the seal of that court, 
and that the writ, with a copy thereof for the défendant in error, 
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was returned to thé clerk for filing, and was by him placed on file 
in the case, but without any notation of the filing, and remained 
on file until by mistake it was delivered to the attorney for the 
défendant in error, the copy intended for that use being attached to 
the transcript and transmitted to this court. The original writ, 
which aJterwards was returned to the clerk, and the citation, with 
an acknowledgment of service indorsed thereon, both certified by the 
clerk, the plaintiffs in error hâve produced hère, and hâve moved that 
they be made or recognized as a part of the record; and hâve also 
moved, under section 1005 of the Revised Statutes of the United 
States, that the writ of error sent up with the transcript be sealed 
with the seal of this court. 

The objections urged to the jurisdiction of this court are not es- 
sentially new, and in none of them is there tenable ground for the 
déniai of jurisdiction. Mussina v. Cavazos, 6 Wall. 355; Kedfleld 
V. Parks, 130 U. S. 623, 9 Sup. Ct. 642; Crédit Co. v. Arkansas 
Cent. Ky. Co., 128 U. S. 258, 9 Sup. Ct. 107; Texas & P. Ey. Co. v. 
Kirk, 111 U. S. 486, 4 Sup. Ct. 500; Cotter's Adm'r v. Eailroad 
Co., 22 U. S. App. 372, 10 C. C. A. 35, and 61 Fed. 747. In Mussina 
V. Cavazos the writ of error had been destroyed before it reached 
the suprême court, but, "taking a copy of the writ found in the 
record to be a true copy," the court considered it "established that 
a writ of error was issued and served," and denied the motion to 
dismiss for want of jurisdiction, The original writ in this case 
bas been produced, and is unobjectionable in form and substance; 
but, if that writ were wanting, and there were no proof of its exist- 
ence or of its contents and form, the copy returned with the 
transcript might be regarded as the original, détective only in the 
lack of an impression of the seal of the court, and that defect, by 
force of section 1005 of the Kevised Statutes, enacted since Mussi- 
na V. Cavazos was decided, may be cured by an impression of the 
seal of this court, from which theoretically the writ issued. 

The objection that the transcript is not authenticated as a full 
and complète transcript, but only as "a true and correct transcript 
from the filing of the mandate" issued from this court on a former 
appeal, does not defeat the jurisdiction, which, as the cases cited 
show, attached upon the filing of the writ of error in the oflBce of 
the clerk of the circuit court. In Redfield v. Parks there was a 
like objection to the authentication of the transcript, but, more 
than three years having elapsed before the motion to dismiss was 
entered, and the cause having been submitted on printed briefs 
on both sides on the merits, the court gave leave to the plaintifl 
in error to sue out a certiorari to bring up the papers omitted from 
the transcript. Jurisdiction cannot be conferred by agreement, 
and, if a proper authentication had been essential to jurisdiction 
in that case, it could not hâve been waived by filing briefs or oth- 
erwise. In this case the plaintiffs in error promptly after the fil- 
ing of the transcript with the clerk of this court obtained a cer- 
tiorari, in obédience to which the pleadings in the case were 
properly certified and transmitted, and, if there is now wanting any- 
thing relevant to the errors assigned, it is a single order, made be- 
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fore the flrst trial of thé cause, showing the flling of a written 
waifèr oî the jury and a submission of the case for trial to the 
coiirt. ' Of that ôrder, in connection with other matters which are 
cleàf ly irrèlètant to the questions now presented, the plaintifEs in 
error hâve pi-esented a prûperly cèrtifled copy, and ask that by di- 
rect order di* by writ of certiorari it be made a part of the record. 
The formai writ under thé circumstances is not necessary, and the 
clerk will cause the order as cèrtifled to be printed as a part of 
the record, and will also attach to the transcript the original writ 
of error, 

While this disposes of the motion to dismiss and of the counter 
motions of the plaintiffs in error, we deem it proper hère, besides 
calling attention to the remarks of the Chief Justice in Eailway 
Co. V. Stèwart, 95 U. S. 279, in respect to what should be contained 
in a transcript, to say that the words "ail proceedings in the case," 
as used in the flrst clause of rule 14 of this court (21 C. C. A. cxv., 
and 78 Fed; cxt.), are to be interpreted with référence to the words 
"ail the papers, exhibits, dépositions, and other proceedings which 
are necessary to the hearing in this court," found in the third clause 
of the rule. It is not intended that irrelevant papers, proceedings, 
or orders shall be cèrtifled; and, that the clerk may not be left in 
doubt, he may well require of the counsel or attorney of the ap- 
pellant or plaintiff in error in a cause a prsecipe stating specifically 
what the transcript shall contain, and, attaching a copy of the 
prœcipe to the transcript, certify that it is a true and correct tran- 
script according to the prsecipe. The motion to dismiss is over- 
ruled. 



MISSOITKI. K. & T. RY. CO. T. HAI^L. 

(Circuit Court of Appeals, Eightli Circuit. ApriilS, 1898.) 

No. 1,001. 

1. TRIAIi — DiBBCTION OF VbRDTOT. 

Where the testimony would not eompel every reasonable man, wltli fair 
. and Impartial Judgment, who liears it, to corne to tlie same conclusion In 
respect to a material f act in issue, it is not error to refuse to take tlie case 
from the jury. 

3. CABRiBiis— ACTION FOB Injubt to Live Stock— Damages— Évidence. 

Testimony of one accustomed to liandling cattle, that certain cattle, after 
being In a raliroad collision, failçd to gain proiwriy, by reason of which they 
were damaged In value a certain sum per head, is admissible in an action 
to recover damages resulting irona the collision. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

T. N. Sedgwick, for plaintiff in error. 

John C. Gage, Sanford B. Ladd, Charles E. Small, Mr. Lane, and 
Mr. Hicks, for défendant in error. 

Before SANBOBN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 
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SANBORN, Circuit Judge. While the Missouri, Kansas & Texas 
Railway Company, tb.e plaintiff in error, was transporting a train load 
of cattle for John J. Hall, the défendant in errer, it ran an engine 
into the rear of the train, and, as the défendant in error daims, 
knocked down and killed some of the cattle, and injured others. He 
sued the company for the loss which he alleged that he had sustained 
from this collision. The case was tried by a jury, which returned a 
verdict against the company. 

It is assigned as error that the court refused to dismiss the case at 
the close of the évidence for the défendant in error, and that it refused 
to direct a verdict for the company at the close of ail the évidence. 
But the collision was undisputed, and the only question was whether 
any damage to the cattle was caused thereby, and, if so, how much. 
Upon that question the testimony was conflicting. Some of the wit- 
nesses testified that the collision tore ofE one end of the caboose, and 
knocked down ail, or nearly ail, of the cattle; that from 30 to 41 of 
them were taken out dead 21 miles beyond the place of the accident; 
that many of them had ribs broken in, or horns torn off, or hips broken 
down; that within three days after the collision 97 of them died, and 
that those that lived were so injured that they would not thrive or 
take on flesh. On the other hand, witnesses testified, in effect, that 
ail this loss was the resuit of the poor and weak condition of the 
cattle when they were shipped, and that the collision was so gentle 
and trivial that it dld not injure them. The testimony to the injury 
to the cattle was, however, so positive and substantial that we are 
not satisfied that every reasonable man who heard it with fair and im- 
partial judgment would be compelled to come to the conclusion that 
the cattle were not injured by the collision, and in this state of the 
case the court properly refused to withdraw the case from the jury. 
Eailway Co. v. Jarvi, 10 U. S. App. 439, 451, 3 C. C. A. 433, 438, and 
53 Fed. 65, 70; Drake v. Stewart, 40 U. S. App. 173, 178, 22 C. C. A. 
104, 107, and 76 Ped. 140, 143. For the same reason there was no 
error in the refusai of the court to dismiss the case at the close of the 
évidence for the défendant in error, since the testimony to the injury 
to the cattle had then been introduced. 

The défendant in error testified that he had been engaged in raising 
and in handling cattle for more than 20 years, that he saw thèse 
cattle on the day of the collision and frequently thereafter for four 
months, and that those that were not killed failed to thrive and take 
on flesh, so that they were lessened in value five dollars a head by the 
collision; and the court submitted this évidence to the jury under an 
instruction that, before they could allow any damages on this ground, 
they must be satisfied that the failure of the cattle to thrive was 
caused by the injuries they received in the collision, and not by fheir 
joumey, and that they should exercise a great deal of care and con- 
sidération in coming to their conclusion upon this part of the case. 
An objection to this testimony was interposed that it was incompé- 
tent, irrelevant, and immaterial; that it called for a conclusion of 
the witness, and that he was not a compétent witness ; and it is in- 
sisted that the court erred in overruling this objection, and submit- 
ting this testimony to the jury. The contention cannot be sus- 
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tained. The questions it présents were caref ully considered by thîs 
court in Eailway Co. y. Edwards, 49 U. S. App. 52, 24 G. C. A. 800, 
and 78 Fed. 745, and for the reasons stated in the opinion in that 
case there was no error in the ruling of the court here. 

A motion was made to strike Out certain of the assignments of 
error in this case, but it is unnecessarv to consider it, because we 
hâve arrived at the same resuit upon the merits that we should hâve 
reached if we had granted it. For this reason the motion is denied 
without a considération of its merits. The judgment ^eiow is af- 
firmed. 



GARDES V. UNITED STATES.» 

GIRAULT V. SAMB. 

(Circuit Court of Appeals, Flfth Circuit Aprll 19, 1898.) 

No. 646. 

1 Criminal Procbduhe— Indictment— Sevkral Counts. 

Where an Indictment consista of numerous counts, the trial court may, In 
the exercise of sound judicial discrétion, requlre the govemment to elect 
certain counts upon whlch it wlll ask conviction; but where the counts are 
ail for transactions connected together, or of the same class, thelr joinder is 
proper, under Rev. St. § 1024, and the exercise of the court's discrétion wUl 
not be disturbed, except in a clear case of improvidence or abuse. 
t. Same— MiSTRiAL— Former Jeopardt. 

Where, during the trial, a juror beeomes dlsquallfled, and the court ad- 
Judges a mistrial, a plea of former jeopardy Is not good on a second trial, 
even though ail parties were wllllng to proceed with 11 jurors. 
8. Same — Readiko of Indictment. 

Where défendants hâve been arraigned, and hâve waived readlng of the 
Indictment, they may not subsequently complain if the whole indictment is 
not read at the trial, but such parts of it are read, and such explanatlons 
made of the other parts, as may glve the jury the clearest compréhension 
of It 
4. Bamk— Verdict— PoRM. 

Where the jury flnd accused gullty upon ail counts of an Indictment, "Guilty 
as charged," without speclfying the counts, is a proper form of verdict. 
6. Same — Cotint to Sustain. 

Where the verdict is sustained by one good count In the Indictment It 
must stand, even if ail the other counts are bad. 

6. Same — Ikdictmekt— Amendmbkt. 

Where, after mistrial, and before a new trial, amendments are made to 
purely formai parts of certain counts of an Indictment, and the défendants 
are not rearraigned, even if the in-egularlty is material it can atfect only the 
counts so amended, and the error la cured by arrest of judgment ou such 
counts. 

7. Same— Sentence- Hard Laboiu 

Where the statute under which a prisoner is sentenced provides for Im- 
prisonment but not at hard labor, the words "at hard labor" should not be 
inserted in the sentence, even if hard labor is a part of the discipline of the 
prison at whlch the sentence Is to be served. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

J. R. Beckwith, for plaintiff in error Gardes. 

Girault Parrar and A. D. Henriques, for plaintiff in error Girault. 

J. Ward Gurley, for the United States. 

a Behearins denied May 24, lS8Sk 
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Before PARDEE and MeCOKMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCORMICK, Circuit Judge. Henry Gardes was président, and 
Walter W. Girault was cashier, of the American National Bank of 
New Orléans, La. They and Thomas H. TJnderwood composed the 
flrm of T. H. Underwood & Co., which firm was a customer of the 
bank. Gardes, Girault, and Underwood were indicted together, under 
section 5209 of the Revised Statutes. The first two were charged 
with embezzling, abstracting, and willfully misapplying the moneys, 
funds, and crédits of the bank; and Thomas H. Underwood was 
charged with aiding and abetting them ; and Walter W. Girault was 
charged with making false entries in the books of the bank; and Henry 
Gardes and Thomas H. Underwood, with aiding and abetting him in 
making the false entries. The indictment contained 136 counts. It 
charged 40 différent offenses, — 32 distinct acts of embezzlement, ab- 
straction, and willful misapplication, and 8 separate false entries. 
Each one of the 32 distinct acts of embezzlement, abstraction, and will- 
ful misapplication is charged three times; that is, embezzlement, and 
aiding and abetting in the embezzlement, of a particular amount, upon 
a particular date, are charged in one count; the abstraction, and aid- 
ing and abetting in the abstraction, of the same amount, are charged in 
another count; and the willful misapplication of, and aiding and abet- 
ting therein, are charged in another count ; so that the 32 distinct and 
separate acts, each being made the basis of 3 counts, are the subject of 
96 counts in the indictment. Each of the 8 separate false entries is 
charged 5 times; that is, flve counts for each entry, — a count for each 
of the intenta and purposes stated in section 5209. Before the case 
was submitted to the jurj' the district attornev dismissed counts 79, 
80, 81, 88, 89, 90, 91, 92, 93; and, after the verdict, judgment was ar- 
rested on counts 4, 7, 10, 13. 16, 19, 22, 25, 28, 31, 34, 37, 40, 43, 46, 
49, 52, 55, 58, 61, 64, 67, 70, 73, 76, 79, 82, 85, 88, 91, 94. Gardes and 
Girault filed demurrers to the indictment on the ground that there are 
several distinct offenses charged against each défendant in the several 
counts, not for the same act and transaction, but for différent acts and 
transactions, and crimes not of the same class of crimes or offenses. 
Gardes, in his demurrer, presented a further ground, — that he was 
charged in separate counts in différent canacities; that is, in some he is 
charged as principal, and in other counts as aider and abettor: Thèse 
demurrers were overruled, and the case went to trial March 29, 1897. 
The trial continued until April 14, 1897, when one of the jurors, I. W. 
Homan, became too ill to sit on the trial, and the case was continued 
until the next day. On the next day two physicians certified that the 
juror was permanently incapacitated, and thereupon a mistrial was 
entered. The case was again assigned for trial on the 17th day of 
May, 1897. On that day each of the défendants flled a plea of former 
jeopardy. Demurrers were filed to thèse pleas, and the demurrers 
were sustaîned, and the pleas dismissed, and a trial was again com- 
menced May 18, 1897. It continued until June 12, 1897. Thomas H. 
Underwood was acquitted. Henry Gardes and Walter W. Girault 
were found guilty as charged. They bring this writ of error. 



174 - 87 FEDERAL REPORTER. 

Thé eïrors assigned are numerous, but, in substance, they suggest 
that the circuit court erred (1) in refusing the motion made by the de- 
fendants, to require the govemment to elect the counts in the indict- 
nleht on which the district attorney will aslc for conviction; (2) in sus- 
taiûing the derourrers to the défendants' pleas of former jeopardy; 
(3) in dispensing with the reading in full of the indictment, and per- 
mittihg; instead thereof, thé reading only of certain counts, and a 
statemènt by the district attorney as to each of the other counts; (4) 
in admitting certain testimony offered by the government to prove the 
intent and purpose of the parties, and in explan^tion of certain entries 
made in thé boolis of the bank by oné of the witnèssès ; (5) in receiving 
from the jury a gênerai verdict to the effect that they found Gardes 
and Giratilit "guilty as charged"; (6) in refusing to give certain 
charges reqtiésted by the défendant Girault. 

The section of the statute under.which thèse indietments are pre- 
sented, so far as it bears upon thém, and it is necéssary to hère quote, 
is in thèse words: 

"Sec. 5209. Byery président, director, cashier, téller, clerk, or agent of any as- 
sociation, who embezzles, abstracts, or wUlfully misapplies any of the monîes, 
funds, or crédits of tlie association; • * * or wlio màkes any false entry in 
any booli, report, or statemènt of the association, with intent, In either case, to 
injure or deiraud the association or any other company, body politic or cor- 
porate, or any indlTidual person, or to decelve any officer of the association, or 
any agent appolated to examine the afCaIrs of such association; and every per- 
son who with like intent aids or abets any offlcer, clerk, or agent in any viola- 
tion of this section, shaJl be deemed guilty of a misdemeanor." 

Section 1024 of the Eevised Statutes provides: 

"Wlien there are several charges agfilnst kny person for the same act or 
transaction, or for two or more acts or transactions connected togetlier, or for 
two or more acts or transactions of the same class of crimes or ofîenses whicb 
may be properly joined, instead of having several indietments the whole may be 
Joined in one indictment In separate counts. And if two or more indietments 
are foimd in' such cases the court may Order them to be Consolidated." 

. It cannot reasonably be questioned that the transactions made 
the basis of the indietments in this case are connected together, 
and are of the same class of crinie& and offenses. And, if the con- 
gress of the tJnited States had the power to provide by statute as 
-section 1024 was eyidently iiat'ended to provide, it would seem that 
the language of the statute is a suffîcient answer to any criticism 
of thèse indietments on the ground of misjoinder of the counts, or 
the excessive number thereof. Of the 32 ofleiises charged to hâve 
been committed, each is made the subject of three counts, man- 
ifestly because the language of the section applicable to the trans- 
action denounced uses the three terms "embezzle, abstract or will- 
f uUy misapplies." If it is suggested that 32 différent transactions, 
each alike obnoxious under thjs pénal statute, ehould not be ac- 
cumulated upon the he,ad of .the offender at one time, it can be 
answered that the lawmaking. power has taken a différent vjew on 
iliai subject. It can, ho wever, also be, answered, both on reason 
and on authority, that it would manifestly be far more oppressive 
to the offender to torture him with 32^ consécutive trials on 32 sep- 
arate indietments than to combine them as the statute permits, and 
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subject him to only one trial. U. S. v. Simmons, 96 U. S. 360; U. 
S. V. Britton, 107 U. S. 655, 2 Sup. Ct. 512; U. S. v. Northway, 120 
U. S. 330, 7 Sup. Ct. 580; Claassen v. U. S., 142 U. S. 140, 12 Sup. 
Ct. 169; Coffin v. U. S., 156 U. S. 432, 15 Sup. Ct. 394; Id., 162 
U. S. 664, 16 Sup. Ct. 943; U. S. v. Harper, 33 Fed. 471. In the 
case of Coffin v. U. S., supra, the indictment contained 50 counts. 
Mr. Jusitice White, in opening his admirable summary and analysis 
of thèse counts, remarks that : 

"The indictment is prolix and redundant, and it is difflcult to analyze It so as 
to malie a concise statement of its contents. It contains fifty counts, and allèges 
that the varions offenses enumerated in them -were committed on the dllïerent 
dates hetween January 1, 1891, and July 26, 1893. ïhe counts embrace a num- 
ber of acts made misdemeanors by the statute, and the charges are commingled 
in a very indefinite and confuSing manner. AU the counts, however, may be 
classed as follows." 

He then proceeds with his classification and comments; but 
neither in his statement thereof, nor in the opinion of the court 
delivered by him, is it announced that the manner of counting in 
that indictment is not authorized by the statute, or that the gov- 
ernment should hâve elected certain counts on which it would ask 
conviction, and enter a discontinuance as to the other counts. 
The case was reversed on the ground that the trial court erred in 
refusing certain requested charges, and in giving certain portions 
of its gênerai charge to which the défendant reserved exceptions. 
The verdict in that case was a gênerai verdict of "guilty as char- 
ged on ail counts of the indictment." At the time the indictment 
was submitted to the jury to which their verdict related, it con- 
tained (as it did at the time the verdict was returned) 50 counts,. 
as above stated. Afterwards, and before the writ of error was 
taken to the suprême court, the judgment was arrested on 20 of 
thèse counts. And on the second trial of the case only 17 ont of 
the 50 counts originally contained in the indictment were submitted 
to the jury, and a verdict was returned flnding one of the défend- 
ants guilty on 7 of the counts of the indictment; and against him 
judgment and sentence were pronounced, and he took his writ of 
error from that judgment to the suprême court. In disposing of 
this writ of error, Mr. Justice White delivered the opinion of the 
court. And while, in his statement of the case, he alludes to the 
fact that only 17 counts were submitted to the jury on the second 
trial, there is no word nor intimation that the manner and form of 
the counting, or the number or counts, in the original indictment, 
were ndt authorized by the statute. In U. S. v. Harper, supra, the 
indictment contained 57 counts, charging violations of section 5209. 
Judges Jackson and Sage presided at the trial. Judge Jackson 
(afterwards Mr. Justice Jackson) delivered the charge to the jury, 
and, in his direction as to the form of the verdict, said: "If your 
verdict is, 'Guilty on ail counts,' you will say, by your foreman, 
'We find the défendant guilty as charged in the indictment.' " It 
is manifest to us, from the language of section 1024, that the trial 
court has discrétion to require the government, either before it has 
offered proof, or after it has closed its proof, to elect certain counts 
on which it will ask conviction, in ail cases where the counts ar*» 
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of such character, and so numerous, that in the judgment of the 
coUrt the submitting of proof on each, and the submitting of issues 
to the jury on each, would or might lead to confusion, or unduly 
embarràss the accused in making his défense. And this discré- 
tion is doubtless a judicial discrétion, and the subject of review 
in proper cases. The trial Judge gets nearer to the case than 
l'udges of the appellate court can get. He is especially in a better 
position to judge of the sound exercise of this discrétion than the 
appellate court can ordinarily reach. Therefore his exercise of this 
discrétion should not be disturbed in cases where it is not clear 
that it waS improvidently exercised. And while in this case it 
would hâve been as well, and might hâve been better, to hâve ex- 
ercised a discrétion in favor of the défendants' motion and hâve 
required the government to elect the limited number of counts on 
which the district attorney vyould ask the jury for a conviction, 
and withdraw the other counts from the considération of the jury, 
either before the proof was entered upon, or af ter the government 
had closed its proof, we do not feel authorized by anything ap- 
pearing in the record to hold that the judge's exercise of this dis- 
crétion in this case was so far erroneous as to require the revers- 
ing of the judgment on that ground. 

Was there error in sustaining the demurrer to the défendants' 
pleas of former jeopardy? The learning and genius of the coun- 
sel of plaintiffs in error addressed itself to this question with great 
force. In one of the bills of exceptions allowed by the trial judge, 
bearing upon this question, he makes this statement, as a part of 
thebill: 

"With regard to the plea of farmer jeopardy, I state that the discharge of 
the jury on the flrst trial, on April 15, 1SÔ7, was a matter of imperatlye necessity, 
clearly and manil'estly appearing at the time, and conflnned by tlie death of the 
jurer Homan on Friday, April 17, 1897. ( endeavored in every way to hâve the 
flrst trial go on. Notwithstandlug the certiflcate of Drs. Holt and Martin, 
of date April 14, 1897, and hereto annexed, and made part of this bill of ex- 
ceptions, I did not discharge the jury on that day, in the hope that the juror 
Homan rriight recover. On that day he was carried to his home, but instructed 
by me, through the marshal, that he was not discharged, and must hold no com- 
munication with any one concerning the case. The other eleven jurors were 
held conflned. On the foUowlng day, April 15, 1897, Drs. Holt and Martin 
made the statement contained in their certiflcate of that date, whIch is hereto 
annexed, and made part of this bill of exceptions. Both certlflcates I read in 
open court prior to the dlseharge of the jury, in the présence of the défendants 
and their eounsel, and stated that It was évident the trial could not go on. At 
no time did the défendants, or any of them, or any of their eounsel, ask to in- 
terrogate the doetors, or eitlier of them, or aslî tliat they appear and malie their 
statements orally in court. ïhe statement made in défendants' pleas, that I 
tcol< a recess on April 14, 1897, to enable the défendants to consider the propo- 
sition of the United States to proceed with the trial with eleven persons, is un- 
warranted. I ordered a recess without assigning any reason therefor; the main 
reoson being to satisfy myself whether, even by consent, the trial eouid proceed 
with only eleven jurors. On the reconrening of the com-t on April 14, 1897, 
af tel' rfccess, the défendants were silent as to any aeceptance of the proposition 
of the United States attorney; and It was not until the next day, April 15, 1897, 
(ifter I had stated that I had examined the question fuUy, and was satisfled that 
the trial could not legally be had with eleven jurors even by consent of parties, 
that the défendants stated that they had agreed to the ofiCer of the United States 
attorney to proceed witli eleven jurors, and that they would waive ail irregu- 
larities, tic. It was clear to me, after a fuU review o£ the cases, that, under 
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any vlew of the matter, there could be no departure from the regular course 
of crlminal procédure without consent of the court, whlch I dld not glve. I cer- 
tify that neither of the défendants objected to the discharge of the jury, nor did 
they, or either of tbem, ask for or reserve any bill of exceptions to the dis- 
charge." 

As the plea was disposed of on demurrer, the facts in the case 
as to the proceedings on the alleged former trial must be taken as 
stated in the plea. It therein appears that the juror "I. W. Homan 
was il] (aiïected by bodily sickness and ill health), and thereby 
unfitted to perform his duty as one of the jurors of said jury at 
that day's session of said court, to wit, the session of the said 12th 
day of April, 1897"; that Homan attempted to perform his duties 
with the jury on the following day, the 13th of April, 1897, and that 
on the next suceeeding day, April 14, 1897, the presiding judge an- 
nouneed to the défendants that he had information that the juror 
I. W. Homan would be unable to attend the trial on that day, 
The proposition of the district attorney to proceed with only 11 
jurors, and the insistence of the défendants that they fully accept- 
ed that proposition, show that ail the parties clearly understood 
that the juror was totally and permanently disabled from further 
bearing his part in the trial, and that he was already discharged 
from the jury, by the condition of his health. We are of the opin- 
ion that, notwithstanding the urgent willingness of the défendants 
to proceed with the trial with only 11 jurors, the trial judge, in 
the exercise of the sound discrétion necessarily vested in him, did 
not err in discharging the other jurors, and adjudging a mistrial 
in the case. The reasons and additional facts set forth by the 
judge in the bill of exceptions, as above quoted, only strengthen 
the case by removing ail grounds for argument on the subject. 
We think the settled practice in this country supports the action 
of the trial judge in this matter. Simmons v. U. S., 142 U. S. 148, 12 
Sup. et. 171; Logan v. U. S., 144 U. S. 297, 12 Sup. Cf. 617. 

In regard to dispensing with the reading in full of the indict- 
ment, the bill of exceptions bearing upon that matter shows that, 
when the proper time arrived to présent the indictment to the 
jury (the counsel for the government addressing himself to the 
court thereon), the following proceedings were had: 

"Mr. tîurley: Now, if your honor please, 1 désire to state to the court that, 
Ingtead of reading the entire indictment, every purpcse will be answered, in 
my opinion, by reading certain of the eounts of the indictment. The Indictment 
consists of one hundred and thlrty-six eounts, one of wiiich bas been noile 
prrsGCiuied; and each couut charges embezzlement, abstraction or misapplicatlon, 
and false entries. The défendants are charged with having eml)ezzled, ab- 
stracted, and niisapplied, in each instance, the sanie thing; that Is to say. If 
it Is a certain amount en a certain day, they are charged In separate eounts,— 
in the one with having embpzzled, in the other with havhig abstraeted, and in 
the other with having misappiied that particular fund at that particnlar time. 
And therefore the reading of one of this character of eounts will answer, in the 
opinion of the government, Instead of reading e,ioh count just like it, which dif- 
fers only In the amount and date; that explanation being made as the reading 
goes. Then. when It cornes to the false entries, each false entry is" charged in 
a number of différent ways,— first, to deceive one offlcer, then to deeeive another, 
for instance. Therefore the reading of one count coneerning a false entry, and 
the explanation of what the différence is in the other eounts, is, in the opinion 
of the gcvernment, sutHcient; and 1 sliall pursue that course, therefore, with 
87 F.— 12 
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your honoi»'s permission. The cçTlrt allows the suggestion of the district at- 
torney. Mr. Rdtise: On behalf 6f ThoiliaB H. Underwood, I désire to'«ay that 
I cnnnot concelve of the possibillty of the Jury trylng the Issue under an Indlct- 
nient which is not read to them, I therefore except to the rullng of the court 
permitting the district attorney to read less than the whole Indictinent The 
court rules as foilows: As I understand it, the district attorney proposes to read 
the indictment in the manner whieh he has indjeated. As I understand it, tlie 
défense objects, and Insists that the whole indictment should be read. The de- 
fendants in a eriminal case are entitled to kno-w the nature of the accusation 
agalnst them, and to hâve the Indictment read to them. Thls right they can 
claim at a certain stage of the proceedings, iiamely, the arralgnment. In thia 
case the défendants hâve been arraigned, and hâve waived the reading of the 
Indictment Therefore they are charged with the full knowledge of what the 
indictment con tains. In the opinion pf the court,— the purpose for wtilch the 
Indictment would be read now l)€ing to inform the jury as to what the nature 
of the accusation Is,— the court is satlsfied the jury will hâve a much better and 
cloarer understanding of the contents of this indictment if the course proposed 
to be f ollowed by the district attorney is followed. The court repeats that it 
!s satisfled that that course wiH resuit better, and more clearly inform the jury 
of the nature of this charge, than would the reading of thls long indictment; 
consumirig a considérable timé, without a good resuit. In the opinion of the court. 
The court states that, if the défendants désire this Indictment read in full, the 
right to do so is reserved and glven to the défendants; and this indictment may 
be read, either by the défendants or through counsel, or any other course they 
may sélect." 

Thereupon counts 1, 2, and 3 were read in full to the jury, when 
the counsel for the government, Mr. Gurley, said: 

"I now explain to your honor and the jury that the three counts which hâve 
jUst been read in full are eaeh in regard to the charge of the $6,000 checli paid to 
Mr. Henry Gardes and others on May 7, 1894." 

And, continuing, he remarked: 

"I now further explain to yoUr honor and the Jury that cotints 4, 5, and 6 are 
exactly lilie coùnts 1, 2, and 3, respectively, except that the date In those counts 
is May 29, 1894, and the sum is $5,000. 1 further explain to your honor and 
tiie jury that counts 7, 8, and 9 are exactly iilie the flrst three counts, respective- 
ly, eicept that the date in those counts is June 4, 1894, and the sum is $5,000." 

And thus he proceeded through ail of the sets of counts, — three 
on eaeh transaction, — through and to the ninety-sixth count; 
showing the date of the transaction, and the amount on which eaeh 
separate set of three counts of this part of the indictment was 
based. Still proceeding, he said: 

"I further explain to the court and the jury that with count 96 the chargea 
relative to embeazlement, abstraction, ànd mlsappllcation end, and that with 
count 97 begins the charge relative to false entries. Eaeh f aise entry is alleged 
In flve counts." 

Counts 97, 98, 99, 100, and 101 were then read in full to the jury, 
when the counsel for the government, addressing the court, said: 

"I now explain to your honor and the Jury that the différence in eaeh one of 
thèse counts is as followa: Eaeh charges, as I hâve explained, and as you hâve 
heard read, themaking of thèse particular false entries on that partlcular day. 
The Urst of those counts, namely, count 97, charges that this act was done to 
deceive the officers of the said banking association, and to deceive any agent 
then appointed, or who mlght thereafter be appolnted, to examine the aflairs of 
said banking association, and with the intent to injure and defraud said banking 
association and other conipanies, bodies politlc and corporate, and the individual 
persans then doing, or who might thereafter do, business with the said banking 
association. The next count, namely, 98, charges that It was done to deceive 
aay, agent who might be thereafter appointed by the comptroUer of the currency 
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to examine the affaira of said banking association, the name of sald agent 
being to the grand jurors unlsnown. ïhe next eount, namely, 99, charges that 
this act was done to injure and defraud the said association, and certain persons 
to the grand jurors uniinown. The next count, 100, charges that the act was 
done to deceive any agent appointed to examine the affairs of said banking 
asKOciation. ITie next count, viz. 101, charges that Mr. W. W. Girault did 
make, and eaused to be made, Instead of charging that Mr. Girault did it alone, 
and Mr. Gardes and Mr. Underwood aided and abetted. It charges that Mr. 
Girault did make, and eaused to be made, by one Arthur Christy, then and 
there a clerk of said banking association, in a certain book, and so forth; that 
Mr. H. Gardes and Mr. Thomas H. Underwood aided and abetted in that; 
and that thèse acts were done, as charged in the first count, namely, 97, to 
deceive the officei-s of said banking association, and to deceive any agent ap- 
pointed, or who might thereafter be appointed, to examine the affairs of said 
banking association, and wlth intent of injury, and to defraud any bodies politic 
and eorporate, and individual persons, then doing, or who might thereafter do, 
bushiess with the said banking association. I now explaln to your honor and 
the jury that counts 102, 103, 104, and 105 are exactly like counts 9T, 98, 99, 
and 100, which were, respectively, just read to the jury, with the exception that 
the date is September 20, 1895, the sum Ç17,S00, and the entry is charged to 
hâve been made on page 496 of note clerk's blotter No. 8, to the crédit of Thos. 
H. Underwood & Co., N. Y., $17,800." 

Thia course, with diiïering détails, but exhaustive in its analysis 
of the différent counts, was continued through ail the sets of flve 
counts on the différent charges of false entry. And, though there 
is much more bearing on the same subject, this will, we think, 
clearly show to any oneVersed in such proceedings exactly what 
was done in lieu of the reading in fuU of the indictment to the 
jury. The Consolidated indictment covers 607 pages of the print- 
ed record. To hâve read it in fuU would probably hâve consumed 
the session hours of four days of the term. Except as to the dates 
and amounts, which in each case, with référence to each count, 
were carefully and accurately stated to the jury, the language of 
the counts not read is identical with the language of those counts 
that were read, — technical to a high degree, and difQcult for the 
trained practitioner to detect, from the reading by an ordinary 
reader, any différence between the one and the other of the counts, 
if they had been successively read, from No. 1 to No. 136. It is 
manifest to the mind of any one at ail conversant with such pro- 
ceedings that the manner pursued by the court, or permitted by 
the court, was, beyond measure, the best suited to carry to the 
minds of the jury an accurate knowledge of the gravamen of the 
charge in each count of the indictment. It is shown by the bill 
of exceptions that the défendants had been duly arraigned; that 
on their arraignment they had waived the reading of the indict- 
ment. Each of the plaintiffs in error, in his plea of former jeop- 
ardy, duly verifled by his own oath, recites that he, in his own 
proper person, "comes into court hère, and, having heard the said 
indictment read," etc. So it clearly appears, as we reasonably 
would hâve known the fact to hâve been, that the défendants were 
fully advised as to the contents of the charges preferred against 
them by the grand jury. If the course taken was not regular, it 
was certainly one that did the défendants no légal harm. As it 
was difScult to give the jury a clear idea of the différent charges, 
it may hâve tended to dispel the doubt and confusion that would 
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have settled on the minds of laymen during the protracted and 
weary reading of the great volume of technical verbiage in which 
the charges were imbedded, and thus, to a degree, at least, have 
prevented the génération of that generally miscalled "reasonable 
doubt," which ia the "last ditch" in which the guilty so often suc- 
ceed in eluding the sword of justice. But this did the défendants 
no légal injury. They were clothed with the presumption of inno- 
cence. This presumption given to the jury as évidence was suJSB- 
cient of itself to secure the défendants' acquittai, unless the gov- 
ernment, by compétent proof, established their guilt beyond a rea- 
sonable doubt. The government should therefore have been al- 
lowed, and should be encouraged, to use ail proper means to free 
the minds of the jury from the confusion which the reiterated lan- 
guage of many similar indictments Consolidated for trial, or very 
numerous counts in one indictment, is calculated to produce. In 
Agnew V, U. S., 165 U. S. 36, 17 Sup. Ct. 235, the chief justice, in 
discussing the question of irregularities presented in that case, aft- 
er remarking thereon, and referring to authority in support of what 
he flrst advanced, added, "Another gênerai rule is that for such 
irregularities as do not préjudice the défendant he has no cause 
tif complaint, and can take no exception;" to support which the 
chief justice cites U. S. v, Bichardson, 28 Fed. 61; U. S. v. Keed, 
2 Blatchf. 435, 456, Fed. Cas. No. 16,134; U. S. v. Tallman. 10 
Blatchf. 21, 28, Fed. Cas. No. 16,429; State v. Mellor, 13 R. I. 666; 
Cox V. People, 80 N. Y. 500; People v. Petrea, 92 N. Y. 128. 

In référence to admitting certain testimony offered by the gov- 
ernment to prove the intent and purpose of the parties, and in ex- 
planation of certain entries made in the books of the bank by the 
witness who was called to explain the same, we are satisfied from 
our inspection of the record that the trial judge did not err in 
overruling the objections made to the introduction of this tes- 
timony, It certainly is common knowledge that private entries 
made on the différent folios of a System of books as extensive and 
complicated as the records of the transactions of a national banking 
association with a large capital must necessarily require that, for 
the proper understanding of the entries, the average juror is dé- 
pendent upon the testimony of a witness conversant with that 
species of writing. Not only the average juror is dépendent upon 
this testimony, but the most enlightened of the judges are thus 
dépendent. And certainly one shown to have been employed and 
engaged in the making of the particular entries that were in con- 
tre versy, and who made those about which he was examined, is 
at least a compétent witness to teslify on that subject, even though 
he may be not the best expert iii existence. The testimony offered 
to show the intent and purpose of the parties was calculated, in 
connection with the other proof in the case, to aid the minds of the 
jurors in arrivihg at the truth. It was carefully limited strictly to 
the purpose to which it was applicable, and for which it was ad- 
mitted. The jury were fully cautioned and charged, by appropri- 
àte instructions, repeated from time to time as occasion, during the 
tedious progress of the trial, séemed to require, as to the limita 
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of the application of this proof. The limitation of the use to be 
made of this proof was kept constantly before the jury, and car- 
ried forward into the court'» final charge. It is clear to us that 
there was no error in the admission of this testimony. 
In référence to the gênerai verdict, its exact language is: 
"We, the jury in tbe case of the United States vs. Walter W. Girault, Henry 
Gardes, and Thomas H. Underwood, find the following verdict: W. W. Girault, 
guilty as charged; Henry Gardes, guilty as charged; Thomas H. Underwood, 
not guilty. Chas. H. Bailey, Foreman. 

"New Orléans, Jmie 12th, '97." 

We bave seen, in U. S. t. Harper, supra, that Judge Jackson in- 
structed the jury in that case that, if they were satisfled that the 
défendant was guilty on ail of the counts in the indictment, they 
should return their verdict, "We find the défendant guilty as char- 
ged in the indictment." The verdict in this case is not literally 
in that form, but it is substantially such a verdict as Judge Jack- 
son directed the jury to find in case the guilt of the défendant on 
each count was, in their judgment, established. The verdict in 
this case has direct relation to the charges in the indictment which 
the jury were impaneled and sworn to examine into, and a true 
verdict render thereon. It would seem that if the proof did in 
fact establish the guilt of the défendant on each of the counts in 
the indictment, and the jury's purpose was to so find, that purpose 
can be as clearly shown by a gênerai verdict, as by a particular ver- 
dict on each count, the sum of which would amount to a verdict 
of guilty ou each and every of the counts. So that the objection, 
if that was ail there was to it, would be a dispute about words. 
It, however, appears from the language of the assignments which 
we hâve summed up in this suggestion of error that the défendants 
thereby intended to attack the validity of ail of the counts in the 
indictment, and of each count sepàrately, and of the several as- 
sociated groups of the différent counts. Without being led by this 
suggestion into a detailed analysis of the différent counts, it is 
sufBcient to observe that, of the counts remaining after the action 
of the court below on the motion in arrest of judgment, there is at 
least one count on each transaction sought to be charged as' an 
offense which does charge the offense in apt and adéquate lan- 
guage. And when we consider that the sentence against the de- 
fendants on each of the counts left standing in the indictment con- 
demned them to a period of imprisonment on each for the same 
length of time, namely, eight years, and provided that the sen- 
tences should run concurrently, making the sentence practically 
équivalent to a sentence on one count for the period named, it is 
manifest that the objection to the verdict cannot be sustained on 
the ground of its supposed relation to any count in the indictment 
that should be held to be bad. There being in the indictment 
counts of each class that are good, the verdict, and the sentence 
thereon, relate to thèse good counts, without regard to the number 
thereof. And the fact, if it be a fact (as to which we express no 
t:pinion), that among the counts as to which the circuit court over- 
ruled the motion in arrest of judgment there are some that should 
be held to be bad, does not vitiate the verdict, or the sentence 
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thereôn, Claassen v. U. S., 142 U. S. 140, 12 Sup. Ct. 169. In the 
case just cited Mr. Justice Gray says: 

"In criminal cases, the gênerai nile, as stated by Lord Mansfleld before the 
I?eclaratlon of Indepenrtence, Is that, if there Is any one cpuHt to support the 
verdict, it shall stand good, notn'ithstanding ail the rest are bad." 

As to the refusai by the circuit court of certain charges request- 
ed by the défendant Girault, we do not deem it necessary to quote 
the language of thèse charges. So far as they were proper to hâve 
been given, they were fuUy embraced in the gênerai charge, and in 
other spécial charges which were given by the trial judge to the 
jury, as shown in his mémorandum made a part of the défendants' 
bill of exceptions No. 6. 

We do not overlook the fact that the défendants, in their motion 
in arrest of judgment, rely strongly on the ground: 

"That after the unlawful discharge Of the said first jury Impaneled In this 
cause, and before the unlawful impanellng of the second jury herein, rendering the 
vei'diet herein, at the instance of, or provoked by, the attomey representing 
the United States, the grand jury of this court, on its oath, made and presented 
to the court certain amendments of and to the indictment herein, whereby the 
same was, in some manner deemed by the United States attomey and said 
grand jury material, changea and amended in a material manner and in 
material averments; yet the said défendant was in no manner advised of said 
change in the indictment, nor called on or permitted to be newly arraigned under 
said newly-constituted and amended indictment, or to plead thereto; but, on the 
cOutrîlry, the government kept said change in said indictment in ail things 
clandestine, and never notifled this défendant of said amendments and change 
of and in said indictment; and, as appears by the record herein, said indictment, 
as so amended, stands without any lawful issue thereon, or any arraignment 
of this défendant under said Indictment as so amended; it appearing from the 
re(!ord therein that there was and is no plea of this défendant to said amended 
indictment, and that no opportunlty to so plead thereto was ever given to 
this défendant, as in justice and law should hâve becn done." 

It appears from the record tiiat on April 24, 1897, the grand jury 
came — 

"Into open court, and upon their oath, with leave of court, presented the foUow- 
ing amendments to the indictment presented herein against Walter W. Girault, 
Henry Gardes, and Thomas H. Underwood on the llth day of March, 1897, 
and flled in this court upon that date, viz.: At the commencement of counts 
4, 7, 10, 13, 16, 19, 22, 25, 28, 31, 34, 37. 40, 43, 46, 49, 52, 55, 58, 61, &4, 67, 70, 
73, 76, 79, 82, 85, 88, 91, and 94, and just before the word 'présent,' insert the 
words, 'And the grand jurors aforesaid, upon their oath aforesaid, further"; the 
same having been inadvertently omitted from said respective counts in said 
indictment." 

On the ITth of May, thereafter, the défendants presented their 
plea of former jeopardy, to which we hâve before alluded, which 
plea by each says that he — 

"In his own proper person cornes Into court hère, having heard the said indict- 
ment read, and now and at" ail tlmes protesting that he is not guilty of the 
promises chargea in said indictment, or chaj-ged in any count or counts eontained 
in said indictment, saith," etc. 

From the judgment of the court on the défendants' motion in 
arrest of judgment we excerpt the following: 

"Mhereupbn, and on due considération thereof, it is ordered by the court that 
the said motions in arrest of judgment be sustained as to ail the counts in 
the îbdîctment amended by the grand jury op April 24, 1897, said counts being 
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numbered [as above given], and that the sàid motions in arrest of judgment be 
overruled in ail otUer respects." 

The amendments made or attempted to be made to the certain 
counts iû the indictment did not afïect the body of either of each 
specified count. It made no change whatever in the charging 
words. The changes made or attempted to be made were in what 
is properly called the "câption" of the indictment or count; for 
in this sensé, as in many others, each count is a separate indict- 
ment. If the défendants are not estopped, by their admission in 
their plea of former jeopàrdy, as above quoted, from thereafter 
urging that they had not been arraigned under the indictment to 
which they pleaded, and if the attempted amendment, being, not in 
the body or charging part of the indictment or count, but in what 
we think may properly be called the "caption" thereof, and strictly 
pro forma, can be held to be material, under the authority of Ex 
parte Bain, 121 U. S. 1, 7 Sup. Ot. 781 (which we think it cannot), 
it could only affect the counts attempted to be amended, on each 
one and on ail of which counts, as we hâve seen, judgment wa» 
arrested. 

We hâve thus considered, after our own order, the questions 
which appear to us to be involved in the assignments of error, and 
flnd not sufflcient in any of them to warrant us in reversing the 
judgment of the court below. We flnd, however, on the face of the 
record, an error not assigned, so far as we are able to construe 
the assignments of error, which does not require the reversai of the 
judgment, but which seems to us to require a modification of the 
sentence. The section of the statute under which thèse indict- 
ments were found provides that persons convicted of the offenses 
therein named "shall be imprisoned not less than flve years nor 
more than ten," The sentence in this case is that the défendants 
(naming them) shall "be conveyed to, and be imprisoned at hard 
îabor in, the Ohio penitentiary, at Columbus, in the state of Ohio, 
for and during the term and period of eight years; the sentences 
to run concurrently." Section 5541, Eev. St., provides that, where 
any person convicted of an offense against the United States is 
sentenced to imprisonment for a period longer than one year, the 
court by which the sentence is passed may order the same to be 
executed in any state jail or penitentiary within the district of the 
State where such court is held, the use of which jail or penitentiary 
is allowed by the législature of the state for that purpose. Sec- 
tion 5542 relates specially to persons convicted and sentenced to 
imprisonment and confinement at hard Iabor, and bas the same pro- 
vision in référence to such persons being sentenced to the pen- 
itentiary. The language of the two sections, except in describing 
the punishment, is substantially identical. In référence to both 
classes of persons it is provided that, when the offender is impris- 
oned in a jail or penitentiary of any state or territory, such offender 
shall in ail respects be subject to the same discipline and treat- 
ment as convicts sentenced by the courts of the state or territory 
in which such jail or penitentiary is situated, and, while so con- 
i5ned therein, shall be under the exclusive control of the offlcers 



184 87 FEDERAL REPORTER. 

having charge of the same under the laws of such state or terri- 
tory. Section 5546 provides for selecting a suitable jail or pen- 
itentiary in a state pther than that in which the court is held, when 
the use of no suitable jail or penitentiary can be procured in the 
latter state, in which case the prison to be used shall be desig- 
nated by the attorney gênerai; and the prévalent practice under 
thèse provisions bas obtained, in accordance with which the attor- 
ney gênerai notifies the différent courts, through the district attor- 
ney, of the désignation that he has made for the différent districts 
from time to time, and procures to be entered upon the minutes of 
the courts in each district an order showing the désignation which 
is in force. Thèse provisions of the statute are fully discussed by 
the chief justice in Ex parte Karstendick, 93 TJ. S. 396, and are 
construed to widen the range of punishment in ail cases where 
any person may be sentenced to imprisonment for a longer period 
than one year, find to authorize the court, at its discrétion, to 
order exécution of its sentence at a place where labor is exacted 
as a part of the discipline and treatment of prisoners held in the 
institution. At the time of the passage of the acts from which 
thèse sections of the Kevised Statutes were drawn, it was the law 
in most, if not in ail, of the states, tha,t persons convicted of of- 
fenses, and sentenced to imprisonment in the penitentiary, were 
sentenced to imprisonment at hard labor. Such labor, therefore, 
was a part of the uniform discipline and treatment of ail convicts 
therein held; and the statute requiring the subjection of the Unit- 
ed States prisoners to the same discipline and treatment, and to 
the exclusive çontrol of the ofiBcers having charge of the prisoners, 
would involve, necessarily, the doing of hard labor by the convict 
during the term of his imprisonment in such a penitentiary. The 
circuit court doubtless had knowledge that the discipline and treat- 
ment of prisoners in the Ohio penitentiary enjoined their being 
held at hard labor, and that persons sentenced to a period of 
eight years' confinement in that prison would be required to sub- 
mit to that discipline and treatment. We think, however, that 
there is a substantial différence between having to submit to hard 
labor as a part of the discipline and treatment in the state pen- 
itentiary to which by statute the courts are authorized to sentence 
convicted offenders, and the having pronounced against them a 
sentence to hard labor, as a brand or mark of the grade of their 
punishment for the offense. The statutes of the United States re- 
quire in some cases that the sentence shall be to confinement at 
hard labor. They provide in other cases that the punishment may 
be imprisonment for more than a year, without adding the words 
"at hard labor." It may be diflQcult to perceive, and more diflScult 
to accurately express, the distinction which we suggest; but we 
believe there is a material distinction in the public thought be- 
tween a sentence to confinement at hard labor, and a sentence to 
confinement in a designated state penitentiary, where hard labor 
will be required of the person sentenced, as a part of the discipline 
of the prison. "At the présent day, imprisonment in a state prison 
or penitentiary, with or without hard labor, is an infamous pun- 
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ishment"; and, "by the express proTisions of acts of congress, 
either a sentence 'to imprisonment for a period longer than one 
year,' or a sentence 'to imprisonment and confinement to hard 
labor,' may be ordered to be executed in a state prison or peniten- 
tiary" (Mackin t. U. S., 117 U. S. 348, 6 Sup. Ct. 777), and thus in 
eitlier case stamp the convict with the stigma of subjection to an in- 
famous punishment. Still we think that the embodying in the sen- 
tence the words "at hard labor" gives the stigma an emphasis which 
the statute does not require in this case. We conclude, from a care- 
ful considération of the subject, that the sentence should not go be- 
yond the language of the statute in describing the character of the 
confinement, and we modify the sentence in this case by striking ont 
the words "at hard labor." And as thus modified the judgment ap- 
pealed from is in ail things aflarmed. 



HOEFFNER v. UNITED STATES. 
(Circuit Court of Appeals, EIghth Circuit. May 9, 1898.) 

No. 985. 

United States Commtbsionehs — Power to Tare BaiI/ 

United States commissioners, under Rev. St. §§ 1014, 1015, hâve the same 
power to take bail upon an arrest made after an Indlctment as they hâve 
in cases of arrest before indlctment. 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Thomas B. Harvey, for plaintiff in error. 

Edward A. Rozier, U. S. Atty., and Walter D. Coles, Asst. U. S. 
Atty. 

Before SANBOKN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge. From the record in this case, it ap- 
pears that on the 8th day of August, 1896, the plaintiff in error en- 
tered into a recognizance, in the sum of $3,000, conditioned that one 
Charles P. i^nowlton, who had been indicted in the United States 
district court for the Eastern district of Missouri for a criminal vio- 
lation of section 5480 of the Revised Statutes of the United States, 
should personally appear before said court on the flrst day of the No- 
Tember term, 1896, and continue in attendance until discharged ac- 
cording to law ; this recognizance being entered into before a United 
States commissioner in and for the Eastern district of Missouri. 

It further appears that on the 15th day of December, 1896 (that 
being one of the regular days of the November term, 1896, of the 
United States district court for the Eastern district of Missouri), the 
named Charles F. Knowlton was duly called, and, failing to appear, 
default was entered against him; and the plaintiff in error, as surety 
upon the recognizance, was likewise called, and, failing to appear, a 
f orf eiture of the recognizance was entered against bott the parties ; 
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àûd thereupon' Ité présent protSeédiiig'Kby scite fabias were.instituted 
to recover tKe penalty named in the recognizancô; to which tbe plain- 
tiff in 'eiTÔi' àppeared, andî on the 5th day of May, 1897, flled an 
ahswer, wherein lie denied eàch and every allégation made in the 
Writ of scirè facias. On the SOtli day of May, 1897, the matter came 
np for hearing, and a default was entered against Knowlton, the 
principal in the bond, for waint of appearance, and a jury trial was 
had on the issues preeented by thé answer of the surety; the verdict 
bèing in favor of the govemment, assessing the damages at Ç3,000, 
for which àmount judgment was entered in favor of the United 
States against both défendants^ To reverse this judgment the 
pi'esent writ of error bas been aued out by the surety on the bond, 
three errors beîng assigned as grounds for reversai; the ûrst being^ 
that it was error to submit the issues to a jury, it being claimed that 
the party was "entitled to hâve a flnding of fact by the court." The 
transcript does not contain a statement of the évidence submitted in 
the case, and this court is not informed what issue or issues of fact 
were submitted tothe jury. It does not appear that the plaintifl in 
error asked a flnding of fact frpm the trial court, or objected to sub- 
mitting the issues to a jury, nor is it made to appear in any form 
what the issue of fact was that the plaintiff in error now claims 
should hâve been passed upon by the court. As already stated, the 
answer filed is simply a gênerai déniai, and the transcript recites 
that after hearing the évidence introduced, and receiving the instruc- 
tions of the court, the jury returned a verdict in favor of plaintifï; 
buty as the transcript does not contain a wordof the évidence or of 
the instructions, it is impossible to know, eithér frôm the pleadings, 
or the récitals of the transcript, what issue of fact was presented for 
détermination. Before this pourt can be called upon to détermine 
the question whether the trial court erred in submilïting an issue 
of fact to the détermination of a jury, the nature of the issue thûs 
submitted ought tobe made plain; and, a;s thathas not been done in 
this case, this court is not required to further consider this assign- 
ment of error. 

. The second point relied upon in the brief of plaintiff in error, 
to wit, that the record does not show that a forfeiture of the recog- 
nizance had been entered before the institution of the présent pro- 
ceedings, has been obviatedby the: fact that the clerk of the trial 
court, în obédience to the certiorari issued by this court, has sent up 
the portion of the record which shows that the forfeiture had been 
dùly entered; but which, f rom some oversight, had been omitted from 
the transcript originally filed. 

The third ground of error assigned is that the United States com- 
missioner, before whom the refcogoizance wgs taken, was without 
jurisdiction to let to bail a défendant who had been already indicted, 
and therefore the recognizance Was void^ The record ^ows that 
Knowlton was indicted in the district court; that a warrant of ar- 
rest was ordered by the court, and the amount of the bail to be given 
was flxed by the court at the sum of |3,000. The only question pre- 
sented by the record is . whether, under such circumstances, a com- 
missioner can approve a bail bond or recognizance, and release the 
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party indicted, or whether such action can be had only in tke court in 
which the indictment is pending. There can be no question tliat, 
under the provisions of section 1014 of the Eevised Statutes, commis- 
sioners hâve the power to cause the arrest of ail persons charged 
with having violated tbe criminal statutes of the United States, and 
to order them to be held for trial ; and by section 1015 it is provided 
that "bail shall be admitted upon ail arrests in criminal cases vehere 
the offense is not punishable by death ; and in such cases it may be 
taken by any of the persons authorized by the preceding section to 
arrest and imprison offenders." The latter section includes ail ar- 
rests in criminal cases, whether made before or after an indictment 
is found; and, under its provisions, commissioners bave the same 
power to take bail upon an arrest made after an indictment, as they 
hâve in cases of arrest before indictment The proceedings taken in 
this case were in accordance with the common practice obtaining in 
the district courts when an indictment is found against a person who 
has not been previously arrested. 

Upon the âling of the indictment, a warrant of arrest is ordered 
by the court, and the amount of the bail is fixed. "When the arrest is 
made, if the défendant wishes to give bail in the sum flxed by the 
court, he is taken before the nearest commissioner for that purpose; 
and, upon the approval of the recognizance by the commissioner, 
the party arrested is released, and the oificer makes due retum of the 
proceedings to the court from which the warrant of arrest was is- 
sued. If the rule should be adopted that in such cases the party ar- 
rested, and his sureties, must appear before the court in which the 
indictment is pending before he can be released on bail, it would 
work a very great hardship upon the défendant, and might in many 
cases defeat the beneflcent purposes of the statute, as the expense 
caused thereby might be beyond the ability of the défendant, if the 
place of his arrest was at a distance from the place of holding court. 
Finding no merit in the errors assigned, the same are overruled, and 
the judgment of the court below is aflQrmed. 



JOHNSTON V. TJNITED STATBb, 
(Circuit Court of Appeals, Flfth Circuit April 26, 1898.) 

No. 6S8. 

î. Criminai, Law— Inî-ohmatioiî— Afpidavit of Pacts. 

An affldavit which states simply that the offense of obstructing the due 
administration of Justice In a district court of the United States for a cer- 
tain district has been commltted, and that there is probable cause to be- 
lieve that It was commltted by a person named, but which nèither sets 
out any act done nor avers any knowledge of the facts by afflant, is Insuffi- 
cient as the basis of an information. 

8. Information for Obstkdcting -Tustice— Sufficiency. 

An information for attempting to obstruct the due administration of jus- 
tice in a district court, by furnishlng to one charged with a criminal offense 
a false certifleate to enable him to obtain a continuance, is bad where it 
charges the maldng of such certifleate by inference only, and fails to charge 
that it was furnished by défendant with a corrupt- intent. 
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In Error to the District Court of the United States for the Mid- 
dle District of Alabama. 

S. L. Fuller, for plaintiff in errer. 
Warren S. Keese, for the United States. 

Before PARDEE and McTOEMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PAEDEE, Circuit Judge, Preston T. Johnston, who prosecutes 
this writ of error, was tried, convicted, and sentenced for the vio- 
lation of section 5399, Rev. St. U. S., on an information as follows: 

"The TJnJted States versus P. T. Johnston. 

"No. 2,953. Information. District of the United States for the Mlddle Dis- 
trict of Alabama. For the November Term, A. D. 1896. 

"Before the Hon. John Bruce, District Judge. 

"Be It remembered that George F. Moore, as district attorney of the Unltecl 
States for the Middie district of Alabama, who for the sald United States, in 
thls behalf, prosecutes In hls proper person, cornes hère unto the district court 
of the United States for the said Mlddle district of Alabama, on the tenth day 
of December, A. D. 1896, in this same term, and gives the court hère to under- 
stand and be Informed that heretofore, on the fourth day of December, A. D. 
1896, before the fillng of this information, in the eounty of Montgomery, witliin 
sald Mlddle district of Alabama, and within the jurisdiction of said court, P. 
T. Johnston, whose name to the district attorney is otherwise unknown, did un- 
lawfully and eorruptly endeavor to obstruct the due administration of justice 
In the district court of the United States for the Middie district of Alabama, 
in this: That during the présent term of sald district court there was and 
still Is pendlng on the docket of sald court an Indictment charging one J. B. 
Balley, allas M. Bailey, with a violation of the internai revenue laws of the 
United States for unlawfully and knowlngly removing, to vrlt, 500 gallons of 
dlstilled spirlts, on whlch the tax due the United States had not been paid, 
from a warehouse for distllled spirlts authorized by law, without flrst paying 
the tax thereon, and with removing sald spirits in a manner otherwise than pro- 
vlded by law, to wit, by stealth and without proper notice being given to the 
offleers of the United States; and the said Balley was then and there under 
bond to appear for trial on the fourth day of December, 1896, under the indict- 
ment charging him with said offense; and, the said case having been duly 
called for trial in sald court, the said Bailey, through hls counsel, sought to 
bave the said criminal case against him continued until the next term of the 
said district court, and. In support of hls said application, flled the following 
certiflcate, to wit: 

" 'State of Alabama, Franklin County. I hereby certlfy that Mr. J. E. BaUey, 
who is now suffering with a simple fracture of the tibia, will be for some time 
unable to travel, or to perform any kind of physical labor where it would be 
necessary to be upon his f eet. 

" 'In wltness whereof, I hereunto set my hand and seal, this November 29th, 
1896. P. T. Johnston, M. D. 

" 'Personally appearing, Dr. P. T. Johnston made oath that the foregoing state- 
ment by him subscribed is In ail respects correct and true. 

'"Jas. S. McCluskey, [Seal.] Notary Public. 

" 'Flled Dec. 4; 1896. J. W. Dimmlck, Clerk.' 

"And the sald district attorney gives the court to understand and be informed- 
that the said Johnston knew, when he made the said certiflcate, and furnisbed 
the same to the said Bailey, that the sald certiflcate was false, and he, the 
said Johnston, furnished the said certiflcate to the sald Balley for the purpose 
of obstructing the due administration of justice in sald district court of the 
United States for the Middie district of Alabama, by and in causing the sald 
case against the said Bailey to be continued for the term of sald court without 
any légal or just cause therefor, and then and there and thereby obstructing th» 
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due administration of justice in the said court of the TTnited States. Where- 
upon the said district attorney of tlie United States for the said United States 
prays the considération of the court in the premises, and tliat due process of 
law may be moved against the said P. T. Johnston in this behalf to make him 
answer the United States concerning the premises aforesaid. 

"Geo. T. Moore, United States Attorney." 

Accompanying this information, and as the basis thereof, ap- 
pears the folio wing affidavit: 

"United States of America, Middle District of Alabama— ss.: Before me, John 
Bruce, judge of the district court of the United States for the Middle district of 
Alabama, personally appeared J. A. Dudley, who, being by me first duly sworn, 
déposes and says that the offense of obstructing the due administration of justice 
in the district court of the United States, for the Middle district of Alabama, 
has been committed, and that there is probable cause to believe that the said 
offense has been committed by P. T. Johnston. J. A. Dudley. 

"Sworn to and subscribed before me this, the tenth day of , A. D. 1S96. 

"John Bruce, Judge." 

The record shows that the plaintifE in error flrst demurred to the 
indictment, on the ground that the information wasi not based 
upon an affldavit showing factsi within the personal knowledge of 
the aflSant. This demurrer being overruled, Johnston flied a plea 
in abatement, the grounds of which do not appear in the record. 
Pollowing the plea in abatement, Johnston appears to hâve de- 
murred generally to the information. ïhe bill of exceptions found 
in the record purports to give ail the testimony adduced on the 
trial of the case. The aASdavit on which the information was based 
was wholly insufQcient to warrant the arrest and trial of the plain- 
tiff in error, and is altogether too gênerai in terms as to the of- 
fense against the United States said to hâve been committed; and 
it shows no knowledge, information, nor even belief on the part 
of the affiant as to the guilt of the party charged, beyond the bare 
statement that "there is probable cause to believe that the said 
offense has been committed by P. T. Johnston." However false the 
affldavit may be, it would be next to impossible to assign and prove 
perjury upon it. 

In U. S. V. Tureaud, 20 Fed. 621, the law with regard to the 
sufficiency of an affldavit upou which an, information can be law- 
fully based is fully considered and discussed on principle and au- 
thority, and therein it is held that "the probable cause supported by 
oath or the afflrmation prescribed by the fundamental law of the 
United States, sufflcient to base an information upon, is the oath 
or the affidavits of those persons who of their own knowledge de- 
pose to the facts which constitute the offense." In U. S. v. Polite, 
35 Fed. 59, it is held that "informations must be based on affi- 
davits which show probable cause arising from the facts within 
the knowledge of the parties making them, and that mère belief 
is not sufficient." Tested by thèse authorities, the affldavit in the 
présent case was fatally détective. 

The deraurrer to the information should hâve been sustained. 
The information first charges that Johnston "did unlawfully and 
corruptly endeavor to obstruct the due administration of justice 
in the district court of the United States for the Middle district of 
Alabama in this: [Then reciting matters and things done by one 
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J. E. Bailey, but nothing wbatever that was done or charged to 
hâve been done by Johnston.]" Following this, and apparently as a 
second count in the information, Johnston is charged with furnish- 
ing a certain certiflcate to the said Bailey for the pnrpose of ob- 
fitructing the due administration of justice in said district court 
of the United States for the Middle district of Alabama, which he 
knew when he made and furnished the same was false. Only inci- 
dentally or inferentially is it charged that Johnston made the said 
certiflcate, and nôwhere is it speciûcally charged that he made it 
and furnished it with àny corrupt intent. There was no évidence 
in the case to show that Johnston made or furnished the spécifie 
certiflcate set forth in the information. It is true, there was évi- 
dence tending to show that he made and furnished to the said 
Bailey a certiflcate similar to a part of the certiflcate set forth in 
the information; but there is a fatal varianee betweeh the cer- 
tiflcate proved to hâve been made and furnished by Johnston and 
the one charged in the information to hâve been furnished by him. 
For theSe reasOns, the judgment of the district court is reversed, 
and the case is remanded, with instructions to set aside the ver- 
dict and sentence, and quash the information. 



DINGBLSTBOX et al. v. UNITED STATES. 

REISINGER et al. v. SAME. 

(Circuit Court, 8. D. New York. December 9, 1897.) 

CDSTOMS DxJTIES— Cl.A8SiriCATiON— EliEOTBIC LiGHT Cabbons. 

Electric Ught carbons, of whlch lampWack is the chlef component, were 
dutlable under section 3 of the act of 1894, at 20 per cent., as "articles 
manufaotured in whole or in part, not provided for," and not as "articles 
composed of earthern or minerai substances," under pàragraph 86, or 
préparations or products of coal tar, under pàragraph 443. 

Thèse were appeals by Dingelstedt & Co., and by H. Reisinger & 
Co. f rom décisions of the board of gênerai appraisers aflrming dé- 
cisions of the collecter of the port of New York in regard to the 
classification for duty, under the act of August 28, 1894, of certain 
electric light carbons. 

Everit Brown, for plaintiffs Dingelstedt & Co. 

W. Wickham Smith, for plaintiffs H. Reisinger & Ca 

Henry D. Sedgwick, Jr., Asst V. S. Atty. 

WHÈELEE, District Jùdge. Thèse electric light carbons, of 
which lampblack is the chief componeht, do not seém to be "com- 
posed of earthen or minerai substances," within pàragraph 86 of the 
tatiff act of 1894; nor "préparations" or "products of coal tar," within 
pàragraph 443. They rather seerm tô be "articles mànufactured in 
whole or in part, not provided for," under section 8, dutiable at 20 
per cent. Décision reversed. 
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MeCREERY et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

No. 2,246. - 
Cdstoms Dutibs. 

Fabrics composed In cUef value of silk woven 22 Inches wide, and used 
for making waists or skirts for women's and children's dresses, and also 
for sleeves and trimming of dresses, and which were known commercially 
as silks, JieU to be dutiable under paragraph 302 of the act of August 28, 
1894, as manufactures of silk, "or of which silk is the component material 
of chief value," and not under paragraph 283. 

This was an application to review a décision of tlie board of 
gênerai appraisers afiQrming a décision of the coUector of the port 
of New York in regard to the classification for duties under the act 
of August 28, 1894, of certain fabrics. The gênerai appraisers 
found that they were composed of silk and worsted, silk being the 
component material of chief value in ail, but wool predominating 
in quantity in ail but one. 

Edwin B. Smith, for plaintiffs, 

James T. Van Eensselaer, Asst, U. S. Atty. 

WHEELER, District Judge. The board of gênerai appraisers 
reports: 

"Thèse fabrics are woven twenty-two Inches wide, and they are used for mak- 
ing waists or skirts for women's and children's dresses, and also, in combina- 
tiou costumes, for sleeves and the trimming of dresses. They are commer- 
ciaUy known as women's and children's dress goods, or are goods of similar 
description and character." 

They classify the goods as women's and children's dress goods, 
under paragraph 283, Act Aug. 28, 1894, against a protest that they 
should be classifled under paragraph 302, which covers "ail man- 
ufactures of silk, or of which silk is the component material of 
chief value, including those having India rubber as a component 
material, not specially provided for in this act." The évidence in 
this court shows that the goods were not commercially known as 
dress goods, but as silks. If they are not such dress goods, they 
corne exactly under the description in paragraph 302, as goods "of 
which silk is the component material of chief value." The board 
did not flnd the goods were such dress goods, but that they were 
such, "or are goods of sinailar description and character." Para- 
graph 283 does not provide for such goods, or for those of similar 
description and character, but for such dress goods. They are 
such goods or not, and they appear to be not. Décision reversed. 
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RICfHAED et ai. v. UNITED STATES. 
(Careult Court, S. D. New York. December 9, 1897.) 

CUSTOMS DUTIBS— CtASSIFICATIOTT— ROSK PlaNTS, EtC. 

Rose plants and azaleas mollis were dutiable, under paragraph 234% of 
the act of August 27, 1894, as plants used for forcing under glass for eut 
flowers or décorative purposes, and were not entltled to free entry, under 
paragrapli 587, as nursery stock. ' 

This was an application to reriew a décision of the board of 
gênerai appraisers afflrming, as to the items mentioned in the 
opinion of the court, a décision of the collecter of the port of New 
York in regard to the classification for duties under the act of Au- 
gust 27, 1894, of certain merchandise. 

Albert Comstock, for plaintiffs. 
Henry 0. Platt, Asst U. S. Atty. 

WHEELER, District Judge. Thèse are roses and azaleas mollis. 
They were assessed under paragraph 234^ of the tarifl act of 1894, 
which provides for "orohids, lily of the valley, àzaleas, palms, and 
other plants used for forcing under glass for eut flowers, or décora- 
tive purposes," against a protest that they should corne in free un- 
der paragraph 587, which provides for free entry of "plants, treçs, 
shrubs, and vines for ail kinds commonly known as nursery stock," 
Thèse do not appear to be nursery stock, within that description. 
Décision afSrmed. 



SHEVILL et al. T. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

CusTOMS Duties— Classification— ToTs. 

HoUow glass sphères, three-fourths of an inch In dlameter (and too large 
to be descrlbed as beads), covered with tlnsel and strung for hanglng on 
Chrlstmas trees, etc., were dutiable as toys, under paragraph 321 of the 
act of Àugust 28, 1894, and not under paragraph 99, as "glass beads" 
strung. 

• 

This was an application to review a décision of the board of 
gênerai appraisers afflrming a décision of the collecter of the port 
of New York, in regard to the classification for duties under the 
act of August 28, 1894, of certain hollow glass sphères about three- 
fourths of one inch in diameter, as "toys," under paragraph 321. 

Everit Brown, for plaintiffs. 
Henry 0. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse articles are hollow glass 
sphères covered with tinsel, and strung, for hanging on Christmas 
trees, etc., and were assessed as toys, against a protest that they 
came under paragraph 99, as "glass beads, loose, strung, or carded.'' 
They may not be toys, strictly; but the protest cannot be sustained 
unless they are "beads," which are defined to be little perforated 
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balls, to be strung on a thread and wom for an ornament. Thèse 
are too large to corne within that définition, and are not to be 
wom. They do not appear to be beads. Décision afflrmed. 



LEVI et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

Cdstoms Dutibs — Classification — Laces. 

Laces of which wool or worsted is a component material were dutiable 
under paragraph 398 of the act of October 1, 1890, and did not corne under 
paragraph 413, even though silk Is the component material of cbief value. 

This was an application to review a décision of the board of gênerai 
appraisers afBrming a décision of the coUector of the port of New 
York, in regard to the classification for duties, under the act of 
October 1, 1890, of certain fabrics. The board found that they were 
laces composed of silk and mohair, the latter being a product of wool 
or worsted, and that the mohair was more than 12 per cent of their 
entire value. 

W. Wickham Smith, for plaintiffs. 

James T. Van Rensselaer, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse fabrics are silk laces, of which 
silk is the component material of chief value, and would be dutiable, 
according to the protest, under paragraph 413 of the act of 1890, 
but for that this paragraph does not include articles otherwise pro- 
vided for. They are otherwise provided for in paragraph 398, which 
contains no such classifying provision as to such articles as are 
expressly included in it Décision afflrmed. 



GOLDMAN V. UNITED STATES. 

(Circuit Court, S. D. New Yorli. iaarcli 1, 1898.) 

CnsTOMS DtjTiES— Classification— WooD Flodb. 

Wood ground into a powder by a dry process, and linown in trade both as 
"wood flour" and "wood pulp," was not dutiable as wood pulp, under para- 
grapb 303 of the act of August 28, 1894, as claimed by the protest; and the 
coUector's décision classifying it as a "manufacture of wood not specially 
provided for," under paragraph 181, must stand. 

This was an application to review a décision of the board of gên- 
erai appraisers affirming a décision of the collector of the port of 
New York in regard to the classification for duties under the act of 
August 28, 1894, of certain wood powder, classifying it as a "manu- 
facture of wood not specially provided for," under paragraph 181. 
The importer claimed that it should be classified, under paragraph 
303, as "wood pulp." 

Howard H. Williams, for petitioner. 
J. T. "Van Rensselaer, for the United States. 
87 F.— 13 
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TOVk^NSEND, Districtl Judge «(ooraaiy).; ; Tlie article in question 
is wood ground into a dry powdér, It: was known in the trade; 
both as "wood flour" âiid ^'wood pulp," and under varions other 
names. Wood macerated with water against stones revolving 
vertically, until it is converted into a soft cohérent mass, is commer- 
cially Itnown as "wood pulp." This wood flour is ground dry, like 
other flours, between , millstpnes, ; and is never ^'pulp" in f act, in 
the common meaning of the word. Âlthough some persons deal 
in it under the name of "Wood pulp," it is not uniformly or gen- 
erally known as "wood pulp" in trade and commerce. The flnding 
pf the bôard, on the eTidénce before it, that the article is not wood 
pulp, i^ not OTercôtnè by the cpnflicting testimony in this cOurt. 
Inasmuch as the importer has failed to show that this article is 
Wood pulp, the décision of the board of gênerai appraisers sustain- 
ing tHe collector is afflrmed. 



UNITED STATES v. ISELIN et al. SAMB v. HÏRSCH et al. SAMB t. 

DYBR et al. 

(Circuit Court, S. D. New York. March 11, 1898.) 
Nos. 2638, 2640. 

CnsTôMs DuTiBS— Time of Taking Ekpéot of Dinglet Law. 

The tariiï act of 1897 took effect only from the moment of îts approval by 
the président, whieh was 6 minutes past 4 o'clock p. m., Washington tlme, 
on July 24, 1897, and goods Imported and entered for consumptlon on that 
day, but prior to such approvaJ, weredutlable under the la w of 1894. 

Thèse are appeals by tbe United States from décisions of the board 
of gênerai appraisers at New York sustaining protests of importers ; 
the question involved being a détermination of the time at which the 
tariff act of 1897, known as the "Dingley Law," became operatire. 
The board, in deciding the question, rendered an opinion as foUows: 

The question Involyed In thèse protests relates to the précise time when the 
tarife act entitled "An act to provide revenue for the government and to encourage 
the industries of the United States," approved July 24, 1897, went into effect. 
The government seeks to maintain the proposition that It became operative from 
the earliest moment of the day on whIch It was signed by the président, i. e. at 12 
ô'elocU mldnïght of July 2â; 1897. The importers' daim that it became operative 
only from 4:06 o'clbck p, m. (Washington time) of July 24, 1897, the hour at 
which the prasident Is known to hâve approved the bill aS it came from the con- 
férence commlttee of the senate and house. On the décision of this Issue dé- 
pends the question as to whether the goods under considération are liable to 
assessment for duty under the tarifE act of 1897, as assess.ed by the coUector, or 
the act of 1894, under which they are dalmed in the protests to be subject to 
classification by the Importers. 

The material facts of the case we flnd to be as foUows: (1) The Importations 
In question consist of a quantity of wool, which arrived at the port of Boston 
on the forenoon of July 24, 1897. (2) The goods were entered for consumptlon 
before 12 o'clock noon of that day, and permlts of delivery from the collector and 
naval oflieer were àt once placed In the hands of the Importers, stamped "Free," 
under the provisions of paragraph 685 of the tarife act of 1894, which placed In 
the free list ail imported wool. (3) The entries were afterwards llquidated by 
the collector, so as to classify and assess the wool for duty under paragraph 357, 
Schedule K, of the tariff act of July 24, 1897, which levied a duty of 11 cents 
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per pound on imported wool of elass 1. (4) We find, further, that the tariff act 
of Jiily 24, 1897, entitled "An act to provide revenue for the government and to 
encourage the industries of the United States," was approved by the président of 
the United States at six minutes after 4 o'elock p. m. (Washington time) on the 
day of its date. Under this state of facts, the importers clalm in their protests 
that the wool was free of duty under paragraph 685 of the tarifC act of 1894, 
and that the collector erred in assesslng duty on it under the act of 1897. 

The above flndings of fact are based in part on the following admission in 
writing, made wlthout préjudice by the authorized eounsel of the treasury depart- 
ment acting for the government, which is offered in évidence by the importers: 

"The government admits that the act entitled 'An act to provide revenue for 
the government and to encourage the industries of the United States' was signed 
by the président at six minutes after 4 o'cloclc in the aftemoon of the 24th day 
of July, 1897 (Washington time). This admission îs made wlthout préjudice to 
the government, and subject to objections as to its materiality and relevancy. 

"October 5, 1897. W. J. Gibson, 

"Counsel for the Treasury Department in Cases Before the Boaids of U. S. Gen- 
eral Appraisers." 

The government, by Its eounsel, contends that the évidence olïered as to the 
hour of the day the act was approved is irrelevant and imicaterial, because It 
legally became operatlve by relation from the first moment of the day of its date, 
and no reasons exist for excepting this case from the gênerai rule of law which 
does not permit fractions of a day to be considered. This présents the pivotai 
point of the whole case under considération. The adjudged cases are contlicting 
in both the fédéral and state courts as to how far the law wlll recognize fractions 
of a day in cases of this kind. The question of import duties, being one which 
may be reviewed by the fédéral courts, should, in our judgment, be governed by 
the décisions of those courts, rather than by authorities based on state décisions. 
The first section of the tarife act of July 24, 1897, provides as follows: "That 
on and after the passage of this act, unless otherwise specially provlded for in 
this act, there shall be levied, collected, and paid upon ail articles imported from 
foreign countries, and mentioned in the schedules herein contained, the rates of 
duty which are, by the schedules and paragraphs, respectively prescribed, namely: 
IHere follow the varions schedules.]" Section 2 of sald act, relating to the 
"Free List," is as follows: "Sec. 2. That on and after the passage of this act, 
unless otherwise specially provided for In this act, the following articles when 
imported shall be exempt from duty." Section 33 reads as follows: "Sec. 33. 
That on and after the day when this act shall go into efCect, ail goods, wares, 
and merchandise previously imported, for which no entry has been made, and 
ail goods, wares, and merchandise previously entered without payment of duty 
and under bond for warehousing, transportation, or any other purpose, for which 
no permit of delivery to the Importer or his agent has been Issued, shall be sub- 
Jected to the duties imposed by this act and to no other duty, upon the entry or 
the withdrawal thereof." Section 34 repeals sections 1 to 24, both inclusive, 
of the tariff act of August 28, 1894, and "ail acts and parts of acts" Inconsistent 
with the provisions of the présent act of July 24, 1897, "said repeal to take effect 
on and after the passage of this [latter] act." It is further provided by said 
section 34: "♦ ♦ * But the repeal of existing laws or modifications thereof 
embraced in this act shall not affect any act done, or any right accruing or ac- 
crued, or any suit or proceeding had or commenced in any civil cause before 
the said repeal or modifications; but ail rlghts and liabilities under sald laws 
shall continue and may be enforced In the same manner as if sald repeal or 
modifications had not been made. Any offenses committed and ail penalties or 
forfeitures or liabilities incurred prier to the passage of this act under any statute 
embraced in or changed, modlfied, or repealed by this act may be prosecuted 
or punished in thè same manner and with the same effect as if this act had not 
been passëd. Ail acts of limitation, whether applicable to civil catises and pro- 
ceedings or to the prosecutlon of offenses or for the recovery of penalties or 
forfeitures embraced in or mbdified, changed, or repealed by this act shall not 
be affected thereby; and ail suits, proceedings, or prosecutions, whether civil or 
criminal, for causes àrlslng or acts done or committed prlor to the passage of 
this act may be commenced and prosecuted within the same time and with the 
same effect as li this act had not been passed; • • •'» 
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There Is no controversy, and certalnly there can be no reasonable contention, 
at least under the fédéral décisions, as to the day this act took efCect. The 
plirases "on and after the passage of tiils act," as used in sections 1 and 2, and, 
"on and after the day when this act shàll go into efCtct," appearing in section 
33, unquestionably embrace at least a portion of the day of its approral by the 
président, which was July 24, 1897. ïhat the law toolî effect on the date of 
apprOval Is clear from the foUowing authorities: Arnold v. U. S., 9 Cranch, 
104; Suth. St. Const. § 112, and cases clted; Loulsville Tp. v. Savings Bank, 
104 U. S. 469, 475; 1 Kent, Comm. 457. The question at issue has been argued by 
counsel on both sides with much ability and research, both oraJly and In briefs, 
and in a manner to greatly lighten the latwr of hivestlgation by the board. The 
gênerai rule may be conceded to be, as contended by the govemment counsel, 
that, when no spécial circumstances exist, a statute will ordinarily be construed 
to take effect from the earllest moment of the day of Its approval, unless some 
cther tlme Is named. It was so held in Arnold v. U. S., 9 Cranch, 104, decided 
by the suprême court in Febraary, 1815, the opinion being delivered by Mr. Justice 
Story. ' This case Involved a question of import duties arising under a tariff act 
approved July 1, 1812, the importation under considération havlng been made 
on the same day the aot was approved. It dld not appear, however, what was 
the précise hour of the day the président approved the act, or at what hour the 
cargo arrived. That act Imposed an additlonal duty of 100 per cent, upon ail mer- 
chandise "which shall, from and after the passing of this act, be Imported Into 
the United States from any foreign port or place." It was held that a cargo 
of goods arrlving in port on July 1, 1812, was subject to this additlonal duty, 
the court observlng: "The sitatute was to take efCect from Its passage; and it 
is a gênerai rule that, when the eomputation Is to be made from an act done, 
the day on which the act Is done is to be included." FoUowing this gênerai 
rule, and on the authority of this case, the attorney gênerai advised the secretary 
of the treasury on March 10, 1875, that duties Imposed by section 1 of the act 
of February 8, 1875 (chapter 36), accrued on Importations made on the day the 
act was approved, no question being dlrectly presented as to fractions of a day. 
14 Ops. Attys. Gen. U. S. 542. . 

There are some décisions aiso which hâve applied the same gênerai prlnclple 
to proclamations of the président, holding that they take effect as of the be- 
ginning of the day of their date. U. S. v. Norton, 97 U. S. 104, reafflrmlng 
Lapeyre v. U. S., 17 Wall. 191. As sald by Mr. Justice Harlan, In Loulsville 
Tp. V. Savings Bank, 104 U. S. 469, 475, after referrlng to thèse cases and to 
the Arnold Case, supra: "But to thèse gênerai rules there are established ex- 
ceptions, as an examination of adjudged cases and elementary treatises will show." 
After reviewlng the adjudged cases, English and American, including ail reported 
fédéral décisions, speaklng for the suprême court, he asserts that "It cannot be 
doubted that the court may, wben substantial justice requires it, ascertain the 
précise hour when the statute took effect by the approval of the executive." It 
was accordingly decided by the court that the constitution of Illinois, which was 
adopted and went into effect on July 2, 1870, would not be construed retro- 
spectlvely to Invalldate certain townshlp bonds issued in ald of a railroad. In the 
forenoon of the same day, under a pre-existlng statute, which lawfully authorized 
their Issue, although the new constitution prohibited them. The clearly annoimced 
doctrine of this case of Loulsville Tp. v. Savings Bank, 104 U. S. 469, which 
is tlie latest dellverance of the suprême court on this particular subject, may be 
stated to be that, when It is necessary to determinlne confiictlng rights, courts 
of justice will take cognlzance of the fractions of a day. This case répudiâtes the 
anclent doctrine that the law would in no case recognlze fractions of a day, and 
that ail statutes are to be construed to take effect from the first moment of the 
day of their approval by the executive. The coin-t there approved the rule de- 
clared In Grosvenor v. Maglll, 37 111. 239. as belng "consistent wIth sound reason 
and public policy," and as being "in Une with the settled course of décisions In 
other courts." This language Is quoted from the lUinois décision: "It is true 
that for many purposes the law knows no divisions of a day, but whenever It 
becomes Important to the ends of justice, or in order to décide upon conflicting 
interests, the law will look Into fractions of a day as readUy as Into the fractions 
of any other unit of time. & Bl. Comm. 140, notes. The rule is purely one of 
convenience, which must give way whenever the rights of parties require It 
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There Is no indivisible unity about a day whieh forbids us, In légal proceedings, 
to consider its component hours, any more than about a month which restrains 
us from regarding its constituent days. The law is not made of such unreason- 
able and arbitrary rules." So, in Bank v. Burkliardt, 100 U. S. 686, 689, it 
was said: "For most purposes, the law regards the entire day as an indivisible 
unit. But when tbe priority of one légal right over another, depending on the 
order of events oecurring on the same day, is involved, this rule is necessarily 
depnrted from." The principle is thus stated In 23 Am. & Eng. Bnc. I-aw, p. 215, 
citing the above case and many other authorities: "The view vphicb seems to be 
supported by the welght of authority is that a blU becomes operative only from 
the time of its approval; that the doctrine that there is no fraction of a day 
is a légal fiction, whleh may be ovepthrown by the fact, wben necessary, lu 
order to accomplish substantial justice. Aecordingly, whenever a question arises 
as to the time when a statute tooli efCect, the court may resort to any source of 
information which, in Its nature, is capable of conveying to the judicial mind 
a clear and satisfactory answer to the question, the best and most satisfactory 
évidence In ail cases being required." A like view is taken in Suth. St. Const. 
§ 110: "The weight of American authority," concludes the author, "is that a 
statute which is to go into effect immediately is operative from the instant of its 
passage." So in Potter's Dwar. St. p. 101: "Common sensé and common justice 
equally sustaln the proposition of allowing fractions of a day whenever it will 
promote the purposes of substantial justice. The time of the approval of an act 
is a question of fact. The constitution déclares that to be the time when the 
law takes eflfect. This act of approval cannot look backward, and by relation 
or fiction make that a law at any antecedeiït period of the same day which was 
not so before the approval. The constitution cannot be abrogated by construc- 
tion. The law prescribes a rule for the future, not for the past; and this, in 
a republican government, is a doctrine of vital importance to the security and 
protection of the citizen." 

It is provided by the constitution of the United States (article 1, § 7) that 
"every biU shall take effect as a law from the time of its approval by the prési- 
dent." In the case of In re Richardson, 2 Story, 571, Fed. Cas. No. 11,777, where 
this clause of the constitution was construed by Judge Story, it was held by the 
TJnited States circuit court that the act of March 3, 1843 (repealing the bank- 
ruptcy act of 1841), which repealing act was passed by congress and approved 
by the président late in the afternoon of said date, did not affect jurisdiction 
of a pétition filed atwut noon on the same day. In referring to the above clause 
of the constitution, the learned judge said: "Now, it seems to me clear from 
this language that in every case of a bill which is approved by the président 
It takes effect only by such approval, aud from the time of such approval. 
It is tbe act of approval which makes it a law, and until that act is doue 
it is not a law. The approval caunot look backward, and by relation make 
that a law at any antécédent period of the same day which was not so be- 
fore approval, for the gênerai rule is, 'Lex prospicit, non respicit.' The law 
prescribes a rule for the future, not for the past." Judge Story observed 
further that the oft-repeated doctrine that in law there is no fraction of a 
day is tnie only in a limited sensé "when It will promote the right and jus- 
tice of the case." "It is," be said, "a mère légal fiction, and, therefore like 
ail other légal fictions, is never allowed to operate against the right and 
justice of the case." This décision was made about 30 years after that In 
the Arnold Case, supra, tbe opinion being in each case by tbe same judge. They 
can be readily harmonized in principle. Louisville Tp. v. Savings Bank, 104 
TJ. S. 475; Salmon v. Burgess, 1 Hughes, 356, Fed. Cas. No. 12.262. We shaD 
not consume time In reviewing the numerous adjudications which support the 
above conclusion. The cases are admitted to be in confiict, but the weight of 
reason and authority. In our judgment, supports the views above announced. 
Louisville Tp. v. Savings Bank, 104 U. S. 469; Burgess v. Salmon, 97 U. S. 381; 
In re Richardson, 2 Story, 571, Fed. Cas. No. 11,777; In re Wynne, Chase (John- 
son' s Rep. 251) 227, Fed. Cas. No. 18,117; Bank v. Burkhardt, 100 U. S. 686, 
089; Grosvenor v. Magill, 37 111. 239; Croveno v. Railroad Co., 150 N. Y. 225, 
230, 44 N. B. 968; People v. Clark, 1 Cal. 406; Salmon v. Burgess, 1 Hughes, 
356, Fed. Cas. No. 12,202; Combe v. Pitt, 3 Burrows, 1433; In re Ankrim, 
8 McLean, 285, Fed. Cas. No. 395; Kennedy v. Palmer, 6 Gray, 316; Bemis v. 
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Lecnard, 118 Mass. 502; 1 Kent, Coinm. 437; Arrowsmith v. Hamering, 39 
Ohlo St. 573; Strauss v. Heiss, 48 Md. 292; Brainard v. Bushnell, 11 Conn. 16. 

The counsel for the government makes' the f mther contention that, -while tue law 
often takes çognizanee of the fractions of a day to détermine confllctlng prlorities 
of private rights, the rule has no application to a public statute Inrolving a con- 
test bétween the citizen and the government in a case of this Idnd. As much, 
It is true, was said by Judge Prentiss In Re Welman, 20 Vt. 654, but the case of 
Burgess y. Salmon, 97 U. S. 381, is an anthority clearly to the contrary. That 
was a contention between a citizen and the government, involving the validity 
of an internai revenue tax on certain tobacco. In the forenoon of March 3, 1875, 
the owners of a quantity of tobacco staœped, sold, and removed it for consump- 
tlon from thè place of manufacture, It being subject, under section 3368 of the 
United States Eevised Sta tûtes, to a tax of only 20 cents per pound. On the 
afternoon of the same day, the président approved the act of March 3, 1875 
(18 Stat. 339), Increasing the tax to 24 cents per pound, but providing that such 
increase should "net apply to tobacco on which the tax under existing laws shall 
hâve been pald when this act takes effect." It was agreed, as a matter of fact, 
that the duty of 20 cents had been paid, and the tobacco had been removed, be- 
fore the act in question had been approved by the président. It was said by 
the court, after citing the seyenth section of article 1 of the fédéral constitution, 
above qnoted by us: "In the présent case the président approved the bill, and 
the time of such approval points out the earliest possible moment at which it 
could become a law, or, in the Words of the act of March 3, 1875, at whlch It 
could take efifect." This case clearly décides that the law would, under the 
facts stated, regard the fractions of a day so far as to hold that a statute Impos- 
ing an additional tax on goods wonld not be construed to be rétrospective for a 
single moment, s6 as to affeet the rights of the citizen already accraed under 
a previous statute Imposing a lower rate of duty on the like merchandise. The 
act was held, In other words, not to take effect at the earliest hour of the day 
of approval, but only in future from the moment of such approval. The agree- 
ment made In that case as to the exact time of the approval of the bill, as ob- 
served by Mr. Justice Harlan, in Louisvllle Tp. v. Savings Bank, 104 U. S. 
469, 477, "could not hâve authorized an Inqulry into the fractions of a day, 
unless such Inquiry were permissible by the established rules of law." The 
case of Lapeyre v. TJ. S., 17 Wall, 191, where a dictum to the contrary ap- 
pears, was held to contain nothlng to make It an authorlty on the question under 
considération. The Lapeyre Case, decided by a divided court, it Is true, was re- 
afllrmed in U. S. v. Norton, 97 TJ. S. 164, where a proclamation of the président, 
dated June 13, 1865 (13 Stat. 763), annulling certain trade restrictions in the 
Southern States, was held to hâve taken efifect as of the beginning of the day 
it was Issued. But in that case no proof was offered or made as to fractions 
of the day, and hence the court held that they could not he taken into aecount. 
In other words, the gênerai rule was applied, whlch Is often one of convenience 
or necessity. 

We can see no différence In the prlneiple In Its application to import dutles 
and internai revenue taxes. The one case, as much as the other, involves a 
question of substantial justice In the matter of taxation, and of conflicting 
rights of 'the government on the one hand and the citizen on the other, arlslng 
under a new tariff law whlch repeals an old one. To such cases, as we hâve 
seen, the fiction of rétrospective relation of statutes has no proper application, 
and the fractions of a day wiU be considered. In order to détermine the précise 
moment, ai punctum temporis, when the new law repeallng the old one was 
made effective by the approval of the executive. This vIew is rendered more 
forcible by thè fact that section 34 of said act above citéd provides expressly 
that the repeal or modification of the tarifC act of Augnst 28, 1894, "shall not 
affeet any act donc, or any right accruing or accrued • * • before the 
said repeal or mpdlflcatlon; but ail right? and liabiljtles under said laws shall 
continue and may be enforced in the same manner as If said repeal or modlflea- 
tiou had not been made." Thia provision is Identical In language with the repeal- 
lng section (72) of the tariff act of August 28, 1894 (28 Stat. 509, c. 349), which 
was constmed by the suprême court In U. S. v. Burr, 159 U. S. 78, 15 Sup. Ct. 
1002. It was said by Ohief Justice FuUer that this repeallng section "kept in 
force every right and liability of the government or any other person whlch 
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had been incurred or accrued: prlor to the passage of the aet, and thereby every 
such right or liability was excepted out of the effect sought to be given to the 
first section." The court observed that the législative intention was apparent 
that "the aet of October, 1890, should remain in fuU force and effect until 
the passage of the new aet on August 28th, and that ail acts done, rights 
accrued, and liabilities incurred under the earlier aet, prior to the repeal, should 
be saved from the effect thereof as to ail parties Interested, the United States 
included." It was held that the rights of the government to duties under the 
tarife aet of October 1, 1890, which was in force Iwtween August 1 and August 
28, 1894, was a right accruing prior to the passage of the latter aet; that Is, 
"the date when the bill became a law." The section, we may add, as is manifest, 
equally préserves the accrued rights of the citizen as well as those of the 
government. This express language of the statute, moreover, entirely harmonlzes 
with the common-law rule that "the repeal of a statute has no effect on those 
rights and interests which hâve accrued under it, and which are passed and 
closed." 23 Am. & Eng. Enc. Law, 501. The court, furthermore, in the Burr 
Case, reiterated the well-settled gênerai rule, often before announced, that 
"words in a statute ought not to bave a rétrospective application, unless they are 
so clear, strong, and imperative that no other meaning can be annexed to them, 
or unless the Intention of the législature cannot be otherwise satisfled." It 
was observed that section 1 of the aet In question (which used the same 
phras(;ology as section 1 of the présent aet) provlded that there "shaJl" be levied 
certain specifled duties. "In cur judgruent," said the chlef Justice, "the word 
'shair spoke fpr the future, and was not Intended to apply to transactions com- 
pleted when the aet became a law." 

There is another reason why it would seem that congress never intended that 
this aet should be construed to be rétrospective in Its opérations. Section 32 
materially amends section 7 of the aet of June 10, 1890 (26 Stat. 131). Prior 
to amendment, said section 7 Imposed certain additional or pénal duties on im- 
ported merchandise only In case "the appraised value" should "exceed by more 
than ten per centum the value declared in the entry." Section 32 of the new aet 
of July 24, 1897, while It reduces the per cent, of thèse additional duties, 
entirely abrogates this 10 per cent, limitation, and imposes "an additional duty 
of one pîr centum of the total appraised value" of any imported merchandise 
"for each one per centum that the appraised value exceeds the value declared 
in the eutry." Thèse additional duties, which, as said in Bartlett v. Kane, 16 
How. ■ 274, "were enacted as discouragements to fraud, and to prevent efforts 
by importers to escape the légal rates of duty." hâve been construed to be "penal- 
ties," within the meaning of sections 5292, 5298, of the United States Revised 
Statutes, and were held to be subject to remission as such under the authority 
conferred on the secretary of the treasury to remit Unes, forfeitures, and penal- 
ties. Attomey General OÎney so advised the treasury department in an élabora te 
opinion, dated September 9, 1893 (Synopsis, 15,946), and the practice has since 
then obtained of their remission by the secretary williln his lawful discrétion. 
"On principle," said the attorney gênerai, "It is clear that the so-called 'addi- 
tional duty' is a penalty. It is not provided for the purpose of revenue. It is 
no less a penalty because proof of fraud or other vsillful misconduct is not a 
necessary preliminary to its infliction. It Is, in its essence, a fine inflicted to 
proraote honesty. Nor is it less a penalty because it is called something else. 
The law looks at facts, not names." Many court décisions were eited by the 
attorney gênerai in support of his views, ineluding Greely v. Thompson, 10 How. 
225; Maxwell v. Griswold, Id. 242; Bartlett v. Kane, 16 How. 263, 274; Passavant 
V. U. S.. 148 U. S. 214, 13 Sup. Ct. 572. It is troe that said section 32 pro- 
vides that "such additional duties shall not be construed to be pénal, and shall 
not b<! remitted, nor the payment thereof avoided," except in certain cases speci- 
fied. We construe this to mean that such duties shall not be interpreted to be 
pénal, so as to be subject to remission as penalties under the sections of the 
Revised Statutes construed by the attorney gênerai. It cannot be supposed that 
cor gi'ess intended to déclare that they shall not be judicially construed as pénal, 
so far as they partake of the nature of an ex post facto law. Burgess v. Salmon, 
97 IJ. S. 381, 384; Oummings v. Missouri, 4 Wall. 277. The authorities 
are uniform in holding that the fiction of the relation of statutes does not apply to 
pénal statutes. If the above section be pénal, it cannot be construed to be rétro- 
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active for a single moment of the day on which the blll was approred by the 
président. As sald by Judge Hughes In Salmon v. Burgess, 1 Hughes, 356, Fed. 
Cas. No. 12,262, whlch involved the précise question under considération, It 
would be absurd to construe the pénal sections of a law to be opéra tive at one 
hour of the day and its other parts as In force at another thne of the same 
day. "Thé law," he sald, "Is an entirety. If, as to Its pénal features, It cannot be 
held to hâve gone Into efCeet untU 9 p. m. of the day of its enactment, neithef 
can it be beld to hâve gone Into efifect before that hour as to its other provisions." 
Thèse views are in harmony with the opinion of the suprême court in the same 
or a slmilar case on appeal. Burgess v. Salmon, supra. And a like course of 
reasonlng was adopted In U. S. v. Burr, 159 U. S. 78. 15 Sup. Ot. 1002, in- 
volving the date on whlch the tarifC aet of 1894 went into effect The question 
is one of législative Intention, rather than of mère construction. But, admltting 
the question to be one of doubt, as of ten annouuced, it must be resolved in favor 
of the Importers, "as dutles are never Imposed on the citizen upon vague or 
doubtful interprétations." Hartranft v. Wiegmann, 121 V. S. 609, 7 Sup. Ct. 
1240. 

There Is nothlng in section 33 whlch. In our Judgment, can properly be con. 
strued to antagonlzé the conclusions above reached. The phrase there used is, 
"on and after the day when thls act shall go into effect," etc., spécial provision 
being made as to goods "previously Imported, for which no entry has been 
made," ând goods "previously entered without payment of duty, and imder bond 
for warehouse, transportatlon, or any other purpose." In Pugh v. Duke of Leeds, 
Cowp. 714, the phrases, "from the day of the date" and "from the date" were 
declded to mean the same thlng, and thls view was afflrmed by the suprême 
judieial court of Massachusetts in Bigelow v. Willson, 1 Plck. 485. We ac- 
cordlngly construe the words, "on and after the day when thls act shall go Into 
effect," used in section 33, to mean simply on and after the time the aet shall 
become operative as a law by the approval of the président. Any other view 
would create an embarrassing hiatus as to the status of ail goods imported 
prior to the 24th day of July, 1897, and entered for consumptlon between 12 
o'clock of the night of the 23d of July and six minutes after 4 p. m. of the 
24th of July, when the blU recelved the presldent's signature. It is aecordingly 
om" judgment that the évidence offered as to the précise time when the act 
in question was approved by the président is relevant and admissible, and we 
so hold; and that this is a case where the fractions of a day must necessarlly 
be considered so as to détermine the conflictlng rights of the govemment and the 
citizen arlsing under two tarlff acts, each of whlch was operative during parts 
of the same day; otherwise there would seem to be a failure of substantlal 
justice resulting from the rétroactive application of a new law to transactions 
ccmpleted and rights accrued at the hour of its enactment. Our conclusion is: 
(1) That the tariJf act of July 24, 1897, dld not become operative as a law untll 
six minutes after 4 o'clock p. m. of sald day when it was approved by the 
président; (2) that it was not operative by relation on any préviens hour of 
the day, but that the tariff act of August 28, 1894, remained unrepealed and 
in force untll the précise moment when sald act of July 24, 1897, was approved; 
(3) that gooda imported and entered for consumption In the forenoon of sald 
July 24, 1897 (or at any hour prior to the time of approval of sald act), would 
be governed as to classlflcatlon and rates of duty by the tarlfif act of 1894, and 
not by sald act of 1897. The protests are sustalned in harmony with the 
foregolng viéWs, and the coUector's décision In each case Is reversed, with Instruc- 
tions to reliquldate the entries aecordingly. 

Max J. Kohler, Asst. U. B. Atty. 

W. Wickham Smith, for défendants Iselin & Ce. 

Stephen G. Clarke, for défendants Hirsch & Co. 

TOWNSEND, District Judge (orally). Thèse cases raise the ques- 
tion whether the tariff act of July 24, 1897, commonly known as the 
"Dingley Act," becaime effective at the précise time in the day on 
which it was signed by the président or at the beginning of said 
day. The various questions involved hâve been exhaustively pre- 
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sented in the arguments and briefs of counsel, and hâve been care- 
fully considered and examined. The opinion of tlie board of gên- 
erai appraisers reversing the action of the collector contains a full 
statement of the facts and an admirable discussion of the questions 
of law, and the décision of said board is hereby afiQrmed. 



UNITED STATES v. WOLFF et al. 

(Circuit Court, S. D. New York. Mareh 1, 1898.) 

CusTOMS DuTiBS— Classification— Sheet Stkki.. 

Slieet Steel In strlps, cold roUed, valued at less than four cents a pound, 
was dutiable under paragraph 122 of the act of August 27, 1894, accordlng 
to par value per pound, and not under paragraph 124. 

This was an application to review a décision of the board of gên- 
erai appraisers reversing a décision of the collector of the port of New 
York in regard to the classification for duties under the act of August 
27, 1894, of certain merchandise. The board found that it was "sheet 
steel in strips, cold rolled, valued at less than 4 cents per pound," and 
dutiable under paragraph 122, according to value per pound. 

J. T. Van Rensselaer, for the United States. 
W. Wickham Smith, for importers. 

TOWNSEND, District Judge forally). The décision of the board of 
gênerai appraisers sustaining the protest of the importers is aflSrmed. 
The contention of the counsel for the United States that in paragraph 
124 of the act of 1894 the words "and ail the foregoing manufactures 
of iron or steel of whatever shape or form valued above four cents per 
pound" shall be interpreted as though printed in brackets, and thereby 
so limited as not to apply to any of the foregoing articles except round 
iron or steel wire, would violate the settled rules of statutory con- 
struction. 



SOHROEDER et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 8, 1898.) 

No. 2,580. 

CusTOMs Duties— Tobacco Scraps. 

Leaf tobacco scraps, broken from the leaves In bandllng and atripping, 
are dutiable as "waste," and not as manufactured tobacco. 

This was an appeal from the décision of the board of gênerai ap- 
praisers of New York fixing the duty to be imposed on certain tobacco. 

Stephen G. Clarke, for importers. 
Henry C, Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The article in question consists of 
those portions of the leaf tobacco which break off in handling the 
tobacco before it is stemmed or in the process of stripping. It falls 
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on the flobri and is swept np, ancl is lisied for the same purposes as 
original leaf tobacco. It is ilsèâ as Aller tobacco, and is known as 
"scrap Aller ." ït is tinnecessary tô consider ail thé questions pre- 
sented by the elaborate briefs and arguments of counsel. Upon tlie 
argument of this case, I was iriclined to afflnn the décision of the 
board of gênerai appraisers in conformitv with the opinion of the court 
of appeals in Sheldon v. U. S., 5 C. C. A." 282, 55 Fed. 818. But I hâve 
been unable to distinguish the material iss^ies herein from those in- 
volved in Seeberger v. Castro, 153 U. S. 32, 14 8up. Ct. 766, where the 
suprême court of the United States decided that tobacco sweepings 
such as those in question herein were "waste." I think that opinion 
is controlling upon the issues herein, and for that reason the décision 
of the board of gcner al appraisers is xeversed. 



EIMER et al. V. UNITED STATES. 
(Circuit Court, S. D. New ïork. March 3, 1898.) 

CUSTOMS DUTIES— FrBB EntkV OF SCIENTIFIC INSTRUMENTS — COMPIilANCE WITH 

Régulations. 

To entitle an Importer to the benefit of paragrapli 585 of the tarlff act 
of 18Ô4, authorizing the free entry of "philosophlcal and sclentlflc instru- 
ments imported for the use of à society incorporated for sclentific pur- 
poses," the affldavit required by the régulations prescribed by the sec- 
retary of the treasury in . such cases must be flled before the arrivai 
of the articles, showing that they were imported by order of such Institu- 
tion, and not for sale or distribution; otherwise, the coUector is justifled 
in rèquiring payment of the prescribed duty. 

This was an appeal by Eimer & Amend, importers, from the déci- 
sion of the board of gênerai appraisers sustaining the action of the 
coUector of New York ui assessing duty upon certain instruments im- 
ported, ; , 

H. T. Walden, for importers. 

H. I. Sedgwick, for the United States. 

TOWNSEND, District Judge. The goods in question were assessed 
as optical instruments at 40 per cent, ad valorem, under the provi- 
sions of paragraph 98 of the act of 1894, and are claimed as free under 
paragraph 585 of said act, as "philosophlcal and sclentific instruments 
imported for the use of a society incorporated for sclentific purposes." 
The apparatus was imported for the use of the state board of health 
of Minnesota. It is doubtful whether this board of health is an insti- 
tution established for sclentific purposes, within the beneflt of the act. 
Robertson v. Oelschlaeger, 137 U. S. 436, 11 Stip. Ct 148. But, with- 
out determîning this question, 1 think the décision of the board sus- 
taining the action of the coUector should be afifirmed, upon the ad- 
mitted fact that the custom-house régulations were not complied with. 
Under the authority of Bev. St. § 251, giving the secretary of the treas- 
ury power to make régulations, he made a régulation not inconsistent 
with law providing that, for the free entry of such merchandise, an 
aSidàvit mûst be made within seven days before their arrivai that such 
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articles were imported by the order of such institution, and net for sale 
or distribution. This régulation seems to be a reasonable one. It 
does not appear that its reasonableness bas ever been called in ques- 
tion. The décision of the board of gênerai appraisers is afiQrmed. 



FISH BROS. WAGON CO. v. FISH BROS. MFG. CO. 

(Circuit Court, N. D. lowa. April 20, 1808.) 

1. Use of Tdade-Mark and Trade-Name by Two— Assignabilitt op Rigiit. 
In a suit between the originator of a manufacturing business and tbe 
purchaser tbereof, it was decided tbat the right to the trade-marli and 
trade-name used in connection therewith was not exclusive in either party, 
but that each had a right to the limited use thereof. Held, that such right 
was assignable. 

3. Same— Claims of Qbndinenbss— Rights Fixed bt Court. 

. Where the court has decided that each of the parties to a suit Is entitled 
to manufacture an article, and use the same name and trade-marli to 
designate it, It is not open to either to give out or claini that he manu- 
factures the only genuine article of that name; but neither can be restrain- 
ed from using the trade-mark or trade-name, at the suit of the other. 

ïhis was a suit in equity brought by tbe Fish Bros. Wagon Com- 
pany, of Racine, Wis., against the Fish Bros. Manufacturing Com- 
pany, of Clinton, lowa, to restrain défendant from the use of the 
trade-marli and trade-name claimed by complainant. 

Quarles, Spence & Quarles and Preston & MofiStt, for complainant. 
W. J. ïurner and Chase & Seaman, for défendant. 

SHIRAS, District Judge. From the évidence submitted in this 
case, it appears that in 1863 Fish & Bull began the manufacture of 
wagons at Racine, Wis.; and about a year later Bull retired from 
the firm, and Abner C. Fish became interested in the business _with 
his brother Titus G., the firm name being changed to Fish Bros. " In 
1868 John C. Huggins and E. B. Fish were admitted as partners, and 
the firm name was changed to Fish Bros. & Co. Shortly after this 
time the flrm became embarrassed financially, and an arrangement 
was made with Jérôme I. Case, under which the latter advanced a 
large amount of money in aid of the business, and received as se- 
curity a transfer of the assets of the firm; the business being con- 
ducted in the name of Fish Bros. & Co., Agents. In 1880 Jérôme I. 
Case brought a suit against the firm to settle the respective rights 
of the parties under the agreement above named. During the 
pendency of this suit, and in the year 1882, Abner C. Fish ceased to 
be a member of the firm, and D. J. Morey and S. S. Lyon were admit- 
ted thereto, without change in the firm name. On the 2d day of Oc- 
tober, 1882, a déclaration for a trade-mark was duly registered in the 
United States patent office in the name of Fish Bros. & Co.; it being 
stated that -the firm was composed of T. G. Fish, E. B. Fish, D. J. 
Morey, and S. S. Lyon, and that the trade-mark had been used by the 
Fish Bros, since 1873 in connection with the manufacture of wagons. 
On October 16, 1883, J. I. Case was appointed receiver, in the suit 
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brought by him agaînst the firm; and he took possession of tlie wagon 
plant, to the exclusion of the flrm of Fish Bros. & Co. Thereupon T. G. 
Fish and E. B. Fish made an arrangement with the Olds Wagon Com- 
pany, of Ft. Wayne, Ind., for the manufacture of wagons which were 
marked "Fish Bros. Wagon." In September, 1885, Case ceased to 
act as receiver of the business at Racine, one A. 0. Hall being ap- 
pointed to succeed him; and thereupon Titus G. Fish resumed his 
connection with the Racine plant, the business of which was adver- 
tised as being conducted by "Fish Bros. & Co., — A. 0. Hall, receiver; 
T. G. Fish, superintendent." In December, 1886, one O. R. Johnson 
bought the claims of Jérôme L Case, and the assets of the firm in 
the hands of the receiver; and in January, 1887, a corporation was 
formed, under the name of the Fish Bros. Wagon Company, in which 
Titus G. Fish, Edwin B, Fish, 0. R. Johnson, Deane, and Booth were 
the stockholders; Johnson being elected président; Titus G. Fish, 
vice président and manager; Edwin B. Fish, superintendent; and 
Deane, treasurer; and the property, real and personal, composing 
the plant at Racine, was conveyed by Johnson to the corporation. 
In March, 1889, Titus G. Fish ceased his connection with the corpo- 
rate business; and in June, 1890, Edwin B. Fish left the employ of 
the corporation; and thereupon Titus G. Fish, Edwin B. Fish, and 
Fred B. Fish, a son of Titus G. Fish, entered into a co-partnership 
agreement for the manufacture of and dealing in wagons under the 
flrm name of Fish Bros. & Co. ; and an arrangement was entered into 
with the La Belle Wagon Works for the manufacture of wagons by 
that Company at Superior, Wis., under the supervision of Fish Bros. & 
Co. Thereupon the Fish Bros. Wagon Company brought a suit in 
equity in the circuit court of Douglas county, Wis., against the La 
Belle Wagon Works and Titus G. Fish and Edwin B. Fish, to restrain 
the named défendants from usine: the trade-mark adopted by Fish 
Bros, and Fish Bros. & Co., on the ground that the same was owned by 
the Fish Bros. Wagon Company, having passed to that corporation 
with the transfer of the assets and good will as hereinbefore stated. 
The case was carried before the suprême court of the state of Wiscon- 
sin, and an opinion rendered which deflned the rights of the parties, it 
being therein held that a trade-mark was assignable ; that under the 
transfer made of the assets of the company, and the continued use of 
the trade-mark by the complainant with the assent of Fish Bros., it 
must be held that the right to use the trade-mark had passed to the 
complainant; that the fact that Titus G. and Edwin B. Fish subse- 
quently withdrew from ail connection with the corporation did not de- 
prive the complainant corporation of the right to continue the use o" 
the trade-mark as a means of indicating that the corporation was con- 
tinuing the manufacture of the Fish wagons at Racine, Wis.; that 
this right to the use of the trade-mark was not exclusive ; that the 
Fish Bros, had not by contract debarred themselves from manufac- 
turing wagons of the same style at South Superior, Wis., or at any 
other place; that they had the right to attach to a place upon the 
wagons the words "Fish Bros.," or "Fish Bros. & Co.," together with 
the picture of a fish, or, in other words, to use the trade-mark in ques- 
tion, provided it was so done ^.s flot to induce persons to believe that 
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the wagons built by défendants were in fact the product of com- 
plainant's works at Racine. Fish Bros. Wagon Co. v. La Belle 
Wagon Works, 82 Wis. 546, 52 N. W. 595. The case being remanded 
for final trial to the circuit court of Douglas county, it was thence 
transferred to the circuit court of Milwaukee county; and in April, 
1894, a final decree was therein entered, embodying in substance the 
rulings found in the opinion of the suprême court. The La Belle 
Wagon Works, becoming insolvent, ceased to manufacture wagons 
under the agreement with Fish Bros. ; and thereupon Titus G. Fish 
and Edwin B. Fish, acting in concert with a number of the citizens 
of Clinton, lowa, organized a corporation under the name of the 
Fish Bros. Manufacturing Company, for the purpose of engaging in 
the manufacture and sale of wagons, the plant being located at 
Clinton, lowa; and Titus G. and Edwin B. Pish assigned to this 
corporation the trade-marks in question ; and thereupon the manufac- 
ture and sale of wagons were entered upon by this corporation at 
Clinton, lowa; Titus G. Fish being the président, and Edwin B. 
Fish the superintendent, of the company. On May 3, 1897, the prés- 
ent suit was begun, it being claimed in the bill exhibited on behalf 
of the Fish Bros. Wagon Company, of Racine, Wis., that the défend- 
ant corporation, the Fish Bros. Manufacturing Company, of Clinton, 
lowa, was engaged in the manufacture and sale of wagons of the 
style, make, and appearance of the Fish wagon made at Racine; that 
Titus G. Fish and Edwin B. Fish could not convey or assign a right 
to the use of the trade-mark to a third party; that the use thereof 
by the défendant was a violation of the rights of complainant, as 
secured to it by the decree entered in the circuit court of Milwaukee 
county, Wis., the proceedings had in that case being set forth at 
length in the bill; that the trade-mark was of value, and the use 
thereof by the défendant was in f raud of the rights of the plaintiff ; 
and that the défendant company, in the catalogues, folders, and ad- 
vertisements of its business, which it was using in the trade, was ex- 
ceeding the rights secured to Titus G. Fish and Edwin B. Fish in the 
decree entered in the Wisconsin case, and was trespassing upon the 
rights therein decreed to the complainant. 

It is clear that the rights of the parties in this case are based 
upon the construction to be given to the décision in the case decided 
in Wisconsin. That suit was brought by the complainant herein 
for the express purpose of having adjudicated the extent of the 
rights it had acquired, as against Titus G. Fish and Edwin B. Fish 
and their assigna, to the business built up at Racine, and in the 
trade-marks and trade-names connected therewith; and the conclu- 
sions therein reached must be held to be the measure of the rights of 
the parties to the présent suit. As already stated, the complainant 
herein recites in the bill the bringing of the suit in the circuit court 
in Wisconsin, and the proceedings had therein; and the défendant, 
in the answer, sets forth the same at length, and avers that the rights 
it claims as the assignée of Titus G. Fish and Edwin B. Fish are 
those adjudged in that case; and hence the flrst question for con- 
sidération is the construction to be placed on the adjudication had in 
that suit. In the opinion of the suprême court of Wisconsin it is, 
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iii' effect, héid that by the transfer to the complainant of thé assets 
and gobd will oî the plant and business which had been created at 
Racine, Wis., under the several names of Fish Bros., Fish Bros. & 
Co., and Fish Bros. & Co., Agents, that Company had secured the 
right to continue the manufacture of the so-called ''Fish Wagon" at 
Racine, as the' suecessor to the preceding firms, but that such right 
to manufacture the Fish wagon was not exclusive in complainant, 
and that Titus G. and Ed-win B. Fish, as the originators of that style 
of wagon, had the like right to manufacture wagons of the style and 
make known as the "Fish Wagon," and that both parties had the 
right to use the trade-marks and trade-names assôcîated with the 
Fish wagon, as the means of indlcàting the style and kind of wagon 
they dealt in, but that the défendants Titus G. and Edwin B. Fish 
must not represent that théy were the successors to the Racine busi- 
ness, or that their wagons were in fact the product Of the Racine 
factory. Practically, the court proceeded on the theory that the 
trade mark and names might subserve two distinct purposes, — the 
complainant having the right to use the same to îndicate that it, as 
the suecessor to the parties who had built up the business at Racine, 
was continuing in the manufacture of the Fish wagon in the plant or 
factory where it originated, at Racine, and the défendants Titus G. 
and Edwin B. Fish having the right to use the trade mark and names 
to Indicate that they were engaged în the business of manufâcturing 
the Fish wagon j they being the persbns who had previously been 
engaged in the manufacture thereof , and f rom whom it derived its 
name. It appearlng that the assets and good will of the business 
at Racine, together with the right to a limited use of the trade-mark, 
had been conveyed to complainant, the court further held that the 
Fish Bros, could not rightfully represent that they were the suc- 
cessors to the Racine business, or that the wagons by them made 
were the product of. the Racine factory. In brief , it was held in that 
case that the complainant and the défendants therein had an equal 
right to continue and engage in the .business of manufâcturing the 
Fish wagon, and each party had ^ right'to a limited use of the trade- 
,names and trade:mark associated With that known style of wagon. 

The rights of the parties having been thus adjudicated, the next 
question presented is whether the présent défendant can rightfully 
claim to be a suecessor to the rights adjudged to be held by Titus 
G, and Edwin B. Fish; it being elaimed on behalf of complainant 
that the rights reserved to thém in the décision of the Wisconsih 
court are pei'sonal only, and not transférable. The ruling that sus- 
tained the va!lidity of the trai^sfèr to the complainant of its rights in 
the premises sustains the transfer from Fish Bros, to the défendant 
corporation, itheing sèttled that trade marks and names are assign- 
able. Richmôrid Nervine Co. v. Richmond, 159 tJ. S. 293, 16 Sup. 
,Çt. 30. 

It thus appears that the defejidant company has the right to make 
the Fish Wagon; has the right to advertise that its business is con- 
ducted under the supervision of Titus G. and Edwin B. Fish, who 
were the originators of the Fish wagoni; has the right, for thèse pur- 
poses, to use the trade-mark and trade-names heretofore associated 
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with the Fisli wagon, but, in thé exercise of thèse rights, must see to 
it that it is not represented that the Fish wagons by it made are the 
Fish wagons made by eomplainant at Eacine. Thus we are brought 
to a considération of the question whether the évidence shows that 
the défendant has overstepped the limits deflned in the decree en- 
tered in the Wisconsin court, in advertising the business by it con- 
ducted at Clinton, lowa, and in the sale of its products. It is 
strongly urged in argument on behalf of eomplainant that if the de- 
fendant Company is permitted to advertise and mark the wagons of 
its manufacture with the name "Fish Wagon," or the équivalent, 
it will tnevitably resuit in confusion, and that many farmers and 
other purchasers of wagons will be misled, through the gênerai asso- 
ciation of that name with the wagons built in the Kacine factory. 
There is foundation for this belief, but the only remedy suggested by 
counsel for the eomplainant is that the défendant company be wholly 
restrained from using the trade-mark and trade-names in connection 
with the wagons manufactured by it, which would be, in effect, to 
hold that the eomplainant had secured the right to the exclusive use 
of the trade-mark and trade-names, whereas it has already been ad- 
judicated that eomplainant does not own such exclusive right either 
in the trade mark and names, or in the manufacturing of wagons of 
the style and make known as the "Fish Wagon." The liability to 
confusion suggested by counsel grows out of the fact that the Fish 
Bros, and the défendant company hâve as full right to make and 
vend the Fish wagon as is possessed by eomplainant, and the injury 
to the business of the latter, which is so largely dwelt upon in argu- 
ment, is mainly due to the fact that the défendant is a lawful com- 
petitor in the business of making the Fish wagon. The évidence 
shows that, in the catalogues and folders issued by the défendant 
company, it is plainly stated that its factory is situated at Clinton, 
lowa, and the wagons sent out for sale are so marked ; and the effort 
rather se«ms to be in the line of claiming that the wagons made at 
Clinton are superior to the product of the factory at Racine. In the 
decree entered in the circuit court of Milwaukee county, based upon 
the décision of the suprême court of Wisconsin, it, inter alia, decreed 
that the défendants are enjoined from giving out or claiming that 
they are manufacturing the genuine Fish wagon, or that the eom- 
plainant is not manufacturing the genuine Fish wagon. This por- 
tion of the decree evidently proceeds on the assumption that, as it 
had been decided that both parties had the right to make the so- 
called "Fish Wagon," it could not be permitted to the défendants to 
assert that the genuine Fish wagon was made by them, or that it 
was not made by the eomplainant, for, in effect, that would be an 
assertion that the eomplainant was not making the Fish wagon ; 
and hence the défendants in that case were enjoined from asserting 
that the Fish wagon by them made was the genuine Fish wagon, be- 
cause, under the ruling of the suprême court of Wisconsin, the 
wagons made by eomplainant at Racine, and by the défendants at 
Superior or elsewhere, are alike genuine Fish wagons, if made in 
the style and manner covered by that name, and therefore the de- 
fendants could not rightfully assert that their wagons were the 
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genuine Fish wagons, because that assertion would împly that none 
other wece genuine. Under this view of this décision, it is not right- 
fully open to either the complainant or the défendants in tliat case 
to assert that tlie wagons by tbem; made are tlie only genuine Fish 
wagons. It is open to the complainant to assert that, as the suc- 
cessor to the business built up at Kacine by the pre-exjsting flrms, it 
is eontinuing the business of making the Fish wagons in the original 
factory ait Racine; and it is open to the défendant company to assert 
that it is engàged in the manufacturing of the Fish wagon at Clin- 
ton, lowa, under the supervision of Titus G. Fish, the founder, and of 
Edwin B. Fish, who, with his brother Titus G. Fish, were the origi- 
uators of the Fish wagon; but it is not open to either of the parties 
to assert that the product of their factory is the only genuine Fish 
wagon. In some of the advertisements, put out by persons engaged 
in selling the product of the Clinton factory, it is asserted that thèse 
wagons are the only genuine Fish wagons. Such advertisements are 
clearly in violation of the provisions of the decree entered in the Wis- 
consin case. In some of the circulars and other advertising ma- 
terial sent out by the défendant, it is said, in effect, that the Clinton 
wagon is the only Fish wagon made by tiie genuine Fish Bros. Thus, 
on the picture of a fish, used as a sticker by the défendant company, 
it is said, "The Only Fish Bros. Wagon, made by the Original & 
Genuine Fish Bros., cornes from Fish Bros. Mfg. Co., Clinton, lowa." 
This use of the word "genuine" violâtes the spirit of the decree in 
the Wisconsin case, as it suggests that there are genuine and non- 
genuin« Fieh wagons in the market, although it does so only indi- 
rectly. This use of the word "genuine" should be discontinued, as 
it gives occasion for the claim that it is intended thereby to assert 
that the genuine Fish wagon can only be had at the factory of de- 
fendant. 

Under the facts of the case, and the adjudication of the rights of 
the parties in the case in Wisconsin, it must be held that the com- 
plainant is not entitled to a decree and injunction as prayed for, 
restraining the défendant company from using the trade-marks and 
trade-names connected with the Fish wagon, or from advertising that 
it is engaged in the manufacture of the Fish wagon under the super- 
intendence of the Fish Bros., who were the originators of that style 
of wagon. The utmost complamant can ask is a decree reciting that 
the défendant company, in its use of the trade marks and na-ues as- 
sociated with the Fish wagon, is subject to the limitations found in 
the decree entered in the circuit court of Milwaukee county, Wis., 
and enjoining the further use of the word "genuine" in the ways in 
which it appears to hâve been used in the stickers sent out by the 
défendant, and in some of the advertisements used by the agents of 
the défendant company. 
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WALTEE BAKER & CO., Limited, v. BAKER (two cases). 

(Circuit Court, S. D. New York. May 13, 1898.) 

Nos. 6,439 and 6,440. 

1, Tbadb-Names— Unpaib Compétition— Use of Onk's Own Namb. 

One entering a particular trade may not use his own name in a way cal- 
culated to cause confusion t)etween his own goods and tbose of an old 
established manufacturer, havlng the same name.i 

8. Same— PoptJi-AB Désignation op Goods. 

When a manufacturer's goods hâve become known to the trade and to 
commerce as "Balœr's Chocolaté," "Baker's Cocoa," and "Baker's Breakfast 
Cocoa," another also bearing the name "Baker," subsequently entering the 
trade, may not use, to designate his goods, those combinations of words, 
with or without the addition of other words or names. 

Thèse were suits in equitj by Walter Baker & Co., Limited, 
against William P. Baker, to restrain unfair compétition by use of 
trade-names. 

Wm. Lowell Putnam and Eowland Cox, for complainant 
John Vincent, for défendant 

SHIPMAN, Circuit Judge. Thèse are bills in equity brought by 
Walter Baker & Company, Limited, a corporation under the laws 
of the State of Massachusetts, and a citizen of that state, and 
located in Dorchester therein, against William P. Baker, of the 
City and state of New York, to restrain that use of trade names and 
trade désignations upon bis packages of unsweetened chocolaté and 
his packages and cans of powdered cocoa, which decoys the purchaser 
into the belief that he is purchasing the article manufactured by the 
complainant, and which was devised for that fraudulent purpose. The 
questions in respect to the unfair use of the complainant's name by 
persons who also bear the name of "Baker," and who seek, by the 
use of their own name in a way which simulâtes the manner and form 
in which the complainant and its predecessors hâve long used the 
name, to gain artificially the réputation which the complainant's goods 
hâve acquired, hâve been before the courts of the United States in 
the Western district of Virginia, and in this circuit. Walter Baker & 
Co. v. Sanders, 26 C. C. A. 220, 80 Fed. 889. 

The important facts in the cases now before this court can be com- 
pactly stated: The complainant is the successor of James Baker in 
the manufacture of bitter chocolaté, who is alleged in the complaint 
to hâve commenced such manufacture in Dorchester about the year 
1780. It is proved that since 1845 and the death of Walter Baker, 
who, in his lifetime, was the owner of the business, the manufacture 
has been carried on under substantially the name of the présent cor- 
poration, and that the complainant is the owner of the good will of 
the business, and has the exclusive use of the stamps, brands, and 

1 For elaborate notes on the "Bight to Use One's Own Name," see note to 
R. W. Ro.gers Co. v. Wm. Rogers Mfg. Co., 17 C. C. A. 579, and supplementary 
note to Knthreiner's Malzkaffee Fabriken Mit Beschraenkter Haftung v. Pastor 
Kaeiw Medieine Co., 27 C. C. A. 351. 

87 F.— 14 
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names "W. Baker," "W. Baker & Co.," 'TValter Baker," and "Walter 
Baker & (5&;," in the manufacturé anÔ gale of cliocblatèlWia pôwdered 
co€oa. The complaiuant and its pr^pdecessors hâve been the leading 
manufacturera in this country of chocolaté and cocoa articles for do- 
mestic use. Their products are tke mOst popularly and widely known 
and sold, and are generally spoken of by the trade and by consumers 
a8 "Baker's, Chocolaté" and "Bakèifs Çoeoa." The chocolaté cakes hâve 
been uniformly, for the last 40 years, presented to the public in rec- 
tangular form, inclosed in a blue wrapper, whieh had a yellow label, 
bearing upon it, conspicuously, the "(vcrds "Baker's Chocolaté." Upon 
the bottoinôf the label the wôrd^' "W; Baker & Co., Dorchester, Mass.," 
were formerly used. At pres€!nt"tjie label has the words "Made by 
Walter Baker & Co., Limited." Tke defendant's testimony was taken 
in April, 1897. He had then been a wholesale grocer in the city of 
New York for about seven or eight years. Bef ore that time he was a 
dealer in tea and coffee. In Septetober, 1896, he çommenced to buy 
chocolaté f rom the Brewster Company, of Newark, in 10-pound cakes, 
and has since continued to buy such cakes from that company, and 
f rom Crâne & Martin. He rèmoldéd thèse cakes into rectangular 
half-pound cakes of the customary size and shape, wrapped each 
cake in a blue wrapper, put upon, the wrapper a buff or salmon 
colored label, having upon it conspicuously, in script, the words 
"W. P. Baker's," followed by "No. 1 Extra Chocolaté." At the bot- 
tom of the label were the words, "W. P. Baker, New York, U. S. 
A." This iarticle has been freely sold, and has corne into the stock 
of retail dealers. It has been delivered by them to purchasers as 
"Baker's Chocolaté," and has beén sold in response to requests for 
"Baker's Chocolaté," and in ofle instance it was ofifered to a retail 
dealer by a traveling salesman^ as Baker's goods. The manner in 
which the défendant buys and témolds, wraps, and labels the goods 
whieh he purchases, shows that he adopted his label for the pur- 
pose of gaining surreptitioiusly tlië réputation which Baker's choco- 
laté or Bàkei*'é goods pôssess, and for the purpose ôf deceiving the 
consumer ihto the belîef that his érder for an article of known 
value was being complied with. It is sâid that he has not been 
shown to hâve deceived any ône,'Or to hâve iflâtigated a déception, 
but that he has testified that hè uniformly asks his customers if 
they want his goods as distinguished from tliose of the complain- 
ant. The reply to thèse suggestions and to this testimony is that 
he intentionally uses his name as a manufacturer of chocolaté in 
thë saoïe Way that the complainant and its préâecessors hâve long 
been accustbmed to use théir hamé as manufacturers of the same 
article, and that he has thus intentionally presented his article to 
thé public under a form of WprdS which would naturally lead the 
purthaser to belîeve that it w&s the complainant's manufacture. 
The well-khown short natte by which the public styles the article 
of the complainant is "Baiker'a Chocolaté," and thus the public re- 
gards what is presented under that name as the complainant's ar- 
ticle, and associâtes the name with a particular factory of long 
existence and permanence. The defeidant has a right to manu- 
facturé chocolaté, and to acquire his own réputation under his owd 
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name, but not to use the name ao as to deceive the purchaser. 
When he présents his article as W. P. Baker's Chocolat*, he not 
only improperly works mischief to the pre-existing nrnufacturer, 
but he wrongs the public, because he does not accompany his nanae 
"with such indications that the thing manufactured is the work of 
the one making it as will unmistakably inform the public of that 
fact." Singer Mfg. Co. t. June Mfg. Oc, 163 U. S. 169, 16 Sup. 
et. 1002. While, therefore, he can clearly inform purchasers that 
the package contains chocolaté which William P. Baker, of New 
York, made, the words "W. P. Baker's Chocolaté" are inadmissible, 
because that style of présentation has become identifled in the mind 
of the public with the manufacture of the complainant. "So long 
as the title contains the words which in trade and among consum- 
ers hâve come to be the every-day désignation of complainant's 
goods, the chocolaté so labeled will naturally be assumed to be 
complainant's, unless spécial care be taken to indicate that it is 
not." Walter Baker & Co. v. Sanders, supra. 

Let there be a decree for an injunction, with costs against the 
défendant and his agents and servants, in the following form: (1) 
From using in connection with the business of making or selling 
chocolaté, on labels, wrappers, cans, boxes, cakes, molds, signs, 
letter heads, bill heads, or advertisements, or in any other man- 
ner whatsoever, the word "Baker," "Baker's," or "Bakers," alone, 
or the word "Baker," "Baker's," or "Bakers" (whether the same 
be or be not coupled with other names or initiais) in such a col- 
location with the word "Chocolaté" (whether the same be or be 
not coupled with some further descriptive word or words) as to 
indicate that the chocolaté so made or sold is a variety of "Baker's 
Chocolaté." But défendant may indicate thereon, in appropriate 
language, that the chocolaté is made or prepared for or sold by 
"William P. Baker, of New York." (2) From using, as aforesaid, 
the initial "W.," in combination with the name "Baker"; but the 
défendant may use his full name, "William Phillips Baker," or 
"William P. Baker," in conformity with this decree; and also for 
an accounting. The second clause of the form of injunction order 
is in addition to that contained in the Sanders Case, where the de- 
fendant was permitted to use his initiais. There was testimony in 
the Virginia case in regard to the long use by the défendant of his 
initiais, and the fact that he had become known by the initiais of 
his Christian name, which does not exist in this case, and I do not 
perceive any good reason why a newcomer in the chocolaté busi- 
ness, who desires to use his own name of "Baker," should use it 
in the form which most closely resembles the well-known name of 
another manufacturer. TJnder the name of "William P. Baker," 
the défendant can gain his own réputation, and enjoy the beneflt of 
his own name. 

The bill in equity No. 6,439, by the same complainant against 
the same défendant, was to restrain unfair compétition in the use 
of the complainant's name and distinctive dress or insîgnia upon 
tin cans of powdered cocoa, which the c6lnplainant has styled 
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"Breakfast Cocoa" for 15 years, and which it and its predecessors 
hâve manufactured and presented to the public under their own 
name for 25 years. It is a newer préparation of cocoa than choc- 
olaté, and the précise date when the Dorchester factory com- 
menced to make it does not appear. The complainant's can is made 
with slightly rounded corners, and hks upon one of its broadest 
sides the words, "Walter Baker & Co. L't'd. Breakfast Cocoa;" 
and the same words are employed upon the top of its can. The 
défendant has upon the corresponding side of his can the words, 
"W. P. Baker's Breakfast Cocoa;" and the same words are em- 
bossed upon the top of his can. He buys his cocoa roasted, re- 
duced to powder, and packed loosely in barrels, from the Brewster 
Cocoa Manufacturing Company; and he repacks the article thus 
received, in half-pounds cans, applies the labels, and places the cans 
upon the market. The facts which hâve been already stated in the 
chocolaté case are true and are applicable to this case. The intent 
of the défendant, his acts and the resuit of his acts, are the same. 
The complainant has no exclusive right to the word "Breakfast" 
disconnected from its name, The testimony in this case does not 
lead me to think that the use of the mère shape of the complain- 
ant's can, provided the labels are so distinctive as not to create un- 
fair compétition, should be enjoined. The practical difficulty in 
this class of cases is to compel the newcomer into the chocolaté or 
cocoa market to swing clear of the complainant, and to use his 
name in such a way as unmistakably and intentionally to show 
that he ia not the well-known manufacturer; in other words, to 
carry to a successfui resuit "a bona âde effort to accentuate the 
différences" with respect to the origin of the two products, and 
thus to acquire a réputation for his own genuine work. In this 
case, the label, and not the mère shape of the half-pound can, is 
the important thing for the relief of the complainant. 

Let there be a decree for an injunction, with costs, against the 
défendant, his agents and servants, in the following form: (1) 
From using in connection with the business of making or selling 
cocoa, on labels, wrappers, cans, boxes, sig;ns, letter heads, MU 
heads, or advertisements, or in any other manner whatsoever, the 
word "Baker," 'TBaker's," or "Bakers" alone, or the word "Baker," 
"Baker's," or "Bakers" (whether the same be or be not coupled with 
other names or initiais) in such a collocation with the word "Cocoa" 
(whether the same be or be not coupled with some further de- 
scriptive word or words) as to indicate that the cocoa so made or 
sold is a variety of "Baker's Cocoa." But défendant may indicate 
thereon in appropriate language that the cocoa is made or prepared 
for or sold by "William P. Baker, of New York." (2) From using 
as aforesaid the initial "W." in combination with the name "Bak- 
er"; but défendant may use his full name, "William Phillips 
Baker," or "William P. Baker," in conformity with this decree. 
(3) From using on or in connection with the sale of powdered 
cocoa the words "Baker's Cocoa,""W. P. Baker's Cocoa," "William 
P. Baker's Cocoa," or any like description of his cocoa; and from 
using caQS of the same sh^ipe as those of the complainant in com- 
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bination wità the name "Baker" or "W. P. Baker" or "William 
P. Baker's" as applied to the cocoa contained therein; and from 
applying to such powdered cocoa on cans or labels, or in circulars, 
price lists, adrertisements, or in any manner wliatsoever, the con- 
nected name "Breakfast Cocoa" in connection with the name "Bak- 
er," or any name of which the word "Baker" forma a part; and 
also for an accounting. 



LILLARD et al. v. SUN PEINTING & PUBLISHING ASS'N. 

(Circuit Court, S. D. New York. May 7, 1898.) 

1 Action fok Inphinqement of Copyright— Averment of Propriktorship. 
An averment tbat complainants were, prier to the time of securing copy- 
right, proprietors of a certain bools or periodical, is a suiHcient averment 
of proprietorship of an article and engraving allégea to hâve been pirated 
therefrom. 

3, SaMB — EXHIBIT WITH BlLL — COPYRIGHTED BOOK— ARTICLE PlRATED. 

Where complainants' copyrighted book and defendant's article complained 

of are filed with and referred to in, the bill, they need not be copied therein. 

8. Same— Enghaving of Extinot Animal— Improbability of Original PrO- 

DDCTION. 

A bill will not be dismissed on démarrer where the eut or engraving 
pirated from complainants' copyrighted book Is a close reproduction of com- 
plainants', even though it appears highly probable that the final proof wiU 
show that the engraving was not an original production of complainants. 

This is a suit in equity by Benjamin Lillard and another against 
the Sun Printing & Publishing Association, seeking an injunction and 
accounting for alleged violation of complainants' copyrighted pro- 
duction. It cornes up on demurrer to the bill. 

D. J. M. O'Collaghan, for complainants. 
Franklin Bartlett, for défendant. 

LACîOMBE, Circuit Judge. It is diiBcult to see why complain- 
ants hâve sought relief in equity for the alleged violation of their 
copyrighted production. Assuming that the défendant still has 
in its possession some copies of its issue of Sunday, January 10. 
1897, it is highly improbable that it will ever sell them. Still 
more improbable is it that the woodcut, and the text descriptive 
thereof, will be reproduced in some future issue of the defendant's 
paper. Injunction, therefore, should complainants make out a 
case entitling them to it, would be of no practical benelit. Upon 
an accounting, assuming that accounting were decreed at the same 
time as the injunction, it would seem to be impossible for the 
complainants to show any damages resulting from the defendant's 
publication. It is inconceivable that the sale of the Sunday Sun, 
with the illustration and description contained in it, interfered 
with or prevented the sale of a single copy of complainants' monthly 
publication. So, too, it is diflScult to see how complainants can 
show upon the accounting that any profit inured to the défendant 
by reason of the publication in question. Référence was made 
upon the argument to the case of Callaghan v. Myers, 128 U. S. 
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617, 9 Sup. et. 177, but the facts in that case.were very différent 
from tbose in the one at bar., The défendant had printed a séries 
of lâw repotts,— the opinions of the court therein contained being, 
of course, free to the world, — and had pirated the syllabi from 
the reports of the complainant. Of course, the parts which were 
copied could not be separated from those not protected by the copy- 
right without destroying the use and value of the whole; and there- 
fore défendant, who had blended the lawful with the unlawful, 
was held to respond for ail the profits received. The case hère is 
very différent The illustration and the en tire description which 
it is claimed that défendant has pirated mis^ht be eliminated from 
the paper without at ail affecting what was left, and it will prob- 
ably appear in the end that not a single additional copy of the paper 
was sold by reason of its containing the article and illustration 
complained of. Nevertheless, the suit is hère, and must be dis- 
posed of under the recognized principles of equity jurisprudence 
and practice. 

The ûrst ground of demurrer is that the bill contains no aver- 
ment that conaplainants are ihe authors, inventors, designers, or 
proprietors of the engraving, eut, or print, and of the article in 
référence to the same. It is, however, averred that they were, 
prior tb thè timé of seçuring copyright, the proprietors of the book 
or periodical entitled "Popular Science, January, 1897." If they 
were proprietors of the whole book, they were, of course, proprietors 
of every part of it, including the engraving and the article in réf- 
érence thereto contained in such book. Avèrment of proprietor- 
ship is suflficieht, under the authorities. When the proofs are 
taken, complainants will no doubt hâve to show who was the 
author or designer of the article and of the illustration, and how 
such article and illustration came into their possession as proprie- 
tors, but it is not necessary in the bill to set forth the chain of 
title. Inasmuch as the complainants' copyrighted book and the 
defendant's article complained of hâve been flled with the bill, 
and are referred to in it, there was no necessity of rehearsing 
both ipsissimis tterbia in the bill. 

The article, while containing much which appears in complain- 
ants' article, is nevertheless within what is recognized as a fair use 
of the copyrighted description, especially in view of the fact that 
such description was pfesumably not original with the complain- 
ants, or with the individual from whom they obtained it. It is the 
description of. an extinct animal, the ''brontosaurus," — an animaJ 
which no human being ever saw, and the détails of whose anatomy 
hâve presumably been worked out by différent geologists, and are 
now contained in many différent publications, both hère and abroad, 
of which it will probably appear that complainants' article is a 
mère compilation. The eut or engraving, however, is a close re- 
productiori of complainants', and will hardly f ail within the classi- 
fication of a "fair use." The bill, therefore, should not be dis- 
missed, as to the eut or engraving, upon demurrer, although it is 
highly probable that when the proofs are taken it will appear that 
the illustrcjtion of the brontosaurus was not an original production. 
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either of complainants, or of any one employed by them. The de- 
murrer is sustained as to the article, and overruled as to the eut 
or engraving. 



WHIPPANY MFG. CO. et aL v. UNITED INDUBATBD FIBKE CO. OF NEW 

JERSEY et al. 

(Circuit Court of Appeala, Thlrd Circuit March 28, 189S.) 

No. 11, 

1. Patents— Pbelimtnakt Injunctions— Priok Décision. 

A prier adjudication sustaining a patent is good ground for Issulng a pre- 
liminary Injunction only when the proof of infringement l8 clear and con- 
vincing; and the injunction should be denied when It does not appear that 
the construction then given to the patent was the same as that claimed in 
tho case at bar, or broad enough to cover the respondent's process. 

8. Same. 

An order grantlng a prelimlnary Injunction against the Infringement of 
reissue No. 10,282 (original No. 267,492), for a process for renâering paper 
or pulp articles hard, tough, and impervlous, and the Keyes patent, No. 
342,609, for a pail or other slmllar article made of wood pulp or similar 
fibrous material, reversed on appeal because the proof of Infringement was 
not suffleiently clear. 83 Fed. 485, reversed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

This was a suit in equity by the United Indurated Fibre Company 
of New Jersey and others against the Whippany Manuf acturing Com- 
pany and others for alleged infringement of letters patent No. 267,492 
(reissue No. 10,282) for a process of rendering paper or paper pulp arti- 
cles hard, tough, and impervlous; and also letters patent No. 342,609, 
to Martin L. Keyes, for a pail or other similar article formed of wood 
pulp or other similar fibrous material. The circuit court made an or- 
der granting a prelimlnary injunction (83 Fed. 485), and the défend- 
ants hâve appealed. 

M. H. Phelps and M. B. Philipn. for appellants. 
Charles Neave and Frederick P. Fish, for appellees. 

Before ACHESON, Œrcuit Judge, and BUTLER and BRADFOED, 
District Judges. 

BUTLEE, District Judgé, This ia an appeal from a decree for 
prelimlnary injunction. The facts are well stated in the opinion flled 
below, and need not be repeated hère. The learned judge discussed 
the exhibits and afiQdavits intelligently and carefully, apparently as if 
the case was up for final hearing. Were we required to détermine 
the rights of the parties ânally, on this évidence we might possibly 
adopt his conclusions. We are not however. That détermination 
must await a future hearing, when the exhibits may be considered in 
the light of what witnesses say On examination and cross-examination 
in présence of the parties. The only question now presented is 
whether the complainants' rights as claimed, are so entirely clear as to 
justify thepreliminary writ awarded. The rule governing such cases 
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is well settled. WMle the remedy is a valuable one, it is also a dan- 
gerous one; and wlien applied improvidently may work irréparable 
mischief. It should never be applied when the complainant's case is 
doubtfui — except indeed where tbe object is merely to préserve the 
status quo, as when alleged rights are menaced. As the court said 
in Brush Electric Co.v, Electric Storage Battery Co., 64 Fed. 775: 

"While It Is well settled that a prelimlnary injunctlon wlll Issue almost as mat- 
ter of course In any given case where the défendants are shown to be guilty of 
lufriugement. after an adjudication estabUshing the valldity of the letters patent 
involved In the lltigatlon, yet it Is equally well settled that to warrant and jus- 
tlfy the exercise of this extraordlnary powér, the proof of the alleged Infringe- 
ment must be clear and décisive. Equlty peremptorlly Insists that such action, 
so drastic In Its effects, shall be talien only In those cases wherein a clear un- 
doubtéd équitable rlght to the Interférence of the court Is shown. * * • It 
must l» apparent that affldavits ex parte as they are, can only be productive of 
doubt. • ♦ • The existence of such doubt must control the action of the 
court." .-i 

In Machine Co. y. Adams, Ped. Cas. No. 752, Judge McKennan 
said: : 

"A mdtlon for a provislonal Injùnctlon Is always an appeal to the discrétion 
of the court, but, in the class of Cases to whlch the présent one belongs, such 
discrétion pught to be exercised only whèn 'the complainant's title, and the de- 
fendaîlt'S Infringément, are admitted, or are bo clear aud palpable that the court 
<>an entertain no doubt on the subject.' 'The court are not bound, at this stage 
of the cause to décide doubtfui and dlfflcult questions of law, or disputed ques- 
tions of fact, ntJr exercise this high and dangerous power (If exercised rashiy) 
in doubtfui cases, before the alleged ofCender shall hâve an opportunity of a 
tuU and falr hearing.' " 

In Standard Elerator C().v. Crâne Elevator Co., 6 C. C. A. 100, 56 
Fed. 718, the court of appeals for the Serenth circuit said. 

"Without passing any opinion upon the complainant's right or the defendant's 
Infringemeût; it sufflces to say that, upon the prools in the record, we cannot 
déclare that the right or the infringement Is so clear from doubt as to warrant 
the issuance of a: prelimlnary injunetion. The évidence as to construction of 
claims and infringement, upon which the court below was called to pass, was 
largely and necessarily ex parte. There was no opportuuity of probing the wit- 
nesses. Scientiflc expert évidence is not whoUy reliable when not subjected to 
the searchlight of intelligent cross-examination. It would, we thinlc, be most 
unsafe to détermine this cpntroversy without full and orderly proof. It would 
be most unwiso to imperll, and presumably wholly ruin, the large capital and 
interests luvolved In the business of the appellauts by arresting the enterprise 
in advKucc of a final decree when the damages whlch the appellee may sustain 
can be compensated In money." 

Hère the complainants' case is not clear. It is not so when judged 
by the exhibits alone, and when the respondents' affldavits are 
considered the doubt is increased. Thèse attidavits are met by 
counter affldavits; but this simply raises an additional question, 
which can only be decided on final hearing. No description of évi- 
dence is so unreliable as ex parte affldavits, and disputed questions 
can never be safely decided upon it. 

The complainants' patent was sustained by the circuit court of 
New Jersey in a suit against the New York Wood Fibre Company; 
but it does not appear that the construction there given it was 
such as is now daimed, and broad enough to cover the respondents' 
process, and thus subject them to the charge of infringement. 



8CHEEI V. MORRIS. 217 

A further discussion of the subject is unnecessary at thia time, 
and might lead to embarrassment bereafter. 
For tbese reasons the decree must be reversed. 



SCHREI et al. v. MORRIS et al 
(Circuit Court. N. D. Illinois. A.prU 12, 1898.) 

No. 24,328. 

Patents — Invention — Refbigebator Crates. 

The Schrei patent, No. 547,185, for a refrlgerator crate for use In shlpplng 
perishable articles, construed, and held void for want of novelty and Inven- 
tion. 

This was a suit in equity by William A Schrei and Hiram Mills, 
doing business as Schrei & Mills, against Nelson Morris, Frank É. 
Vogel, EdTvard Morris, and Herbert N. Morris, co-partners as Nel- 
son, Morris & Co., for alleged infringement of letters patent No. 
547,185, issTied October 1, 1895, to William A. Schrei. The inven- 
tion is thus described in the spécifications: 

"This Invention relates to certain new and useful Improvements in refrlgerator 
crates which are designed for use In shlpplng perishable products, the aim of 
the invention being to produce a shlpplng box or crate, for the purpose described, 
which will be simple in construction, which may be used in one shipment of 
perishable goods, and then at Its destination be destroyed, to save the expense 
of its return to the shipper. A further objeet of the invention consists in the 
provision of a water-tight cold-eonducting separator between the perishable prod- 
ucts contained in the box or crate and the Ice réceptacle above, the edges of 
the separator overlapping the edges of the box, to prevent the water from the 
melting ice entering the réceptacle ccntaining the products being transported. 
To thèse ends, and to such others as the invention may pertain, the same con- 
Bists, further, in the novel construction, comblnatlon, and adaptation of the parts, 
as will be hereinafter more fuUy deflned in the appended clalm. I clearly illus- 
trate my invention in the accompanying drawings, which, with the letters of 
référence marked thereon, form a part of this spécification, and in which draw- 
Ings similar letters of référence indicate like parts throughout the several views, 
In which Fig. 1 is a perspective vlew of the crate closed in shape for shipment, 
with overlapping frame for ice réceptacle. Fig. 2 is a perspective view of the 
crate closed in shape for shipment, with cleats for fastening Ice réceptacle to 
box. Fig. 3 is a vertical longitudinal section through the crate, with overlapping 
frame for ice réceptacle. B'ig. 4 is a vertical longitudinal section through the 
crate, with cleats for fastening Jce réceptacle to box. Référence now being 
had to the détails of the drawings by letter, A désignâtes the box or réceptacle 
designed to hold the perishable products to be transported, and on its under 
side is provided with the cleats, B. D is a framework which is provided to 
retain the ice, and is adapted to rest on the cleats, C, at each end of the box, 
A, the ice resting on the sheet-iron or metallic cover, E, which has its ends bent 
down over the ends of the box, so as to allow the water melting from the 
ice to be conveyed ofC, and not allowed to enter the box containlng the perish- 
able products. F is a cover for the framework, D, and is designed to be nailed 
or otherwise secured thereto. From the above It will be seen that the whole 
purpose of the invention is to provide a simple, Inexpenslve refrlgerator ship- 
ping crate, which can be constructed so cheaply that it would not pay to return 
the crate for a second shipping. The ice-retaining frames may be securely held 
to the sides of the box or fastened by means of cleats. G, which are perpen- 
dicuiarly secured at their upper ends to the outer corners of the ice-retaining 
frame, the free ends of said cleats extending down over the meeting edges of 
the frame, metallic cover, and box, and adapted to be secured to the said box 
by any suitable means, and the ice contained within its Inclosins sides and on 
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theïiietallfe sèparatapiwin eause:the>conteBts ôf tlie box tp be'kept cool by the 
natural tendency of atmosphère to setitei In Figs. 1 and S of the drawings I 
hâve shown a slight mediflcatipri jn ]the form of , the crate. In this modifled 
form the vertical cleats," G, at 'tne''îi6rners of the erate, are dlspensed with, and 
the upper portion of the crate Is tltted down over the upper edges of the lower 
portion, resting upon the horizontal strips, C, as shown în the drawings. 

"Havlng thus descrlbed my Invention, what I claim to be new, and désire 
to secure by letters patent, Is: As an improved article of manufacture, a re- 
frigerator shipping craiîe, havirigi: In' combina tion wlth the box. A, a metalUc 
plate, E, with its edges bent over the upper edges of said box, an Inclosing 
frame, D, adapted to rést on said métallic plate, the deats, G, secured at eaeh 
corner of said frame, and thelr free çnds extended down over the meeting edges 
of said frame, plate, and box, and of a eovér, F, ail substantially as shown and 
descrlbed." 
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Carter & Graves, for complainants. 

Bond, Adams, Pickard & Jackson, for défendants. 

SHOWALTER, Circuit Judge. I was under the impression at 
the hearing of this case that the absorption of the water from the 
melted ice by the wooden sides of the box, A, of the device, and 
the process of evaporation therefrom, might distinguish the com- 
bination in suit as something novel; but, on reading the expert tes- 
timony, spécification, and the claims, I am unable satisfactorily to 
sustain the patent on this ground. The sides of the cover, E, are 
bent over, according to the showing of the spécification, merely to 
run the water off. It is not a feature of the daim that the sides 
of the box, A, are made of wopd, nor in the spécification does it 
appear as part of the invention that the water must run down the 
sides. The expert, moreover, who testified on complainants' be- 
half, seems to say that the measure of invention would be the same 
regardless of the material made use of in the construction of the 
box, A, whether of wood or of métal. In their printed argument 
counsel for complainants hâve made a "summary of évidence" in 
11 paragraphs. In no one of thèse is the evaporation from the 
wooden sides of the box, A, put forward as a clear and distinctive 
quality of the patentée'» combination, — a something which would 
and does in fact distinguish the same in mode of opération and re- 
suit from prior devices. This feature, if it be really a feature at 
ail, is not even mentioned or suggested in the said summary of 
évidence. It was, as I understand, a common practice in the art 
of réfrigération to make a structure with a metal-lined compart- 
ment above to hold the ice, and having drains to run off the water, 
and a compartment below for the articles to be preserved. At ail 
events, — and if the evaporation at the sides is so far fanciful or 
theoretical as to amount to nothing in the way of distinguishing the 
complainants' device, — such structures as that of Douglas or Col- 
ton, for instance, seem to preclude the novelty of the combination 
in suit. The combination in suit spécifies a metallic cover, E. 
Aside from this requirement, two équivalent methods of structure 
are shown in the spécification. In one the cover, F, télescopes, as 
an ordinary box cover would, over the sides of the box, A, and rests 
on cleats. This cover is nailed or otherwise secured to the box, 
A. The function of the metallic cover, E, is to hold the ice and 
run the water off at the sides. How far it shall extend over the 
sides, provided it keeps the water from the interior of the box, A, 
seems to be a matter of no conséquence. If the claim be construed 
with référence to the method of construction last above referred to, 
as put forth in the spécification, then ail the éléments are found in 
the Douglas device. This, upon the assumption that the shape of 
the structure, whether rectangular or cylindrical, and the material, 
other than that of the metallic cover, E, ont of which it is made, 
are not essential to the invention. I think the bill must be dis- 
missed for want of equity. 



220 87 FEDERAL REFORTBB. 



HOB et aL V. SCOTT.» 

(Circuit Court, D. New Jersey. March 19, 1898.) 

L Mabters ih Chancert— Dutiks and Powers— Rbvibw bt Court. 

When a cause is referred to a master to take an account of profits or flam- 
ages, It is hls duty to pass upon ail the questions of procédure arising before 
him. Hls action is subject to revlew only wlien he bas completed bis labors, 
and flled hls report; and tbe court wlll not, in the meantime, on the appli- 
cation of a party, glve hlm directions not to take évidence in relation to a 
particular matter. 

8. Patent Scits— Profits and Damages— Master's Report. 

Profita and damages should be computed by the master as nearly as may 
be to the time of flling bis report. If défendant bas changed bis machine so 
as to difCer from that decreed by tbe comt to infringe, tbe master must. 
In the first instance, détermine wbether the new form is also an Infringe- 
ment; but he is bound by the terms of the decree, and Is, therefore, limited 
to the inquiry wbether the uew machines are substantlaUy similar to tbe 
ones adjudged to infringe. 

B. F, Lee and Wm. H. L. Lee, for the motion. 
H. M. Phèlps, opposed. 

KIRKPATRICK, District Judge. Upon a final hearing in tMs 
cause the défendant was adjudged to hâve infrînged the complainants' 
patent, and an interlocutory decree was entered referring it to a mas- 
ter to ascertain and take and settle the account of the gains and prof- 
its, and to assess the damages, and to report thereon. See 65 Ped. 
606, and 17 C. C. A. 410, 70 Ped. 781. The complainants are under- 
taliing to prove the number of infringing machines made and sold by 
the défendant, and the amount of profits realized by défendant by the 
use of infringing devices. In the progress of the investigation the 
inquiry is sought to be extended to the manufacture of mactiines con- 
taining, as the complainants insist, their patented devices which hâve 
been adjudicated to be valid, and infringed by the défendant, but 
which the défendant claims are not within the décision of the court. 
The application now is that tlie court shall give its directions to the 
master to refuse to take évidence concerning any machines which the 
défendant may claim to be noninfringing machines until the court bas 
had the opportunity to détermine the question whether they be in- 
fringers or not. This does not seem to me tô be in accordance vnth 
précèdent or proper practice. The court appoints the master with 
spécial référence to his fltness to perform the duties imposed upon 
him. He is the court's représentative, and it is his duty to pass upon 
ail the questions of procédure as they corne before him. His action 
is subject to review of the court, but it must be only when he has 
concluded his labors, and the court has before it ail the data upon 
which his conclusions are founded. The duty of the master is to hear 
the parties f ully, "directing the mode in which the matters requiring 
évidence ëhall be proved before him," as provided for in the seventy- 
seventh rule in equity. It is necessary that he should be given the 
power to avoid delays and confusion, and to relieve the court of the 
necessity of passing upon the materiality of every disputed question 
os it may arise in the progress of the hearing; Errors made by the 

» For copy of order entered May 20, 1896, see 87 Fed. 1007. 
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master can be corrected upon thé coming in of his report upon ex- 
ceptions properly taken. 

ïhere cannot be any question that the beginning of the suit should 
not be the limit of time witMn which damages may be recovered for 
the use of the patented device. They should be computed to the 
time, as nearly as may be, of the coming in of the master's report; 
and the aecount should embrace not only the damages sustained by 
infringing machines made before the institution of the suit, but also 
those made afterwards, though the construction be différent. Eubber 
Co. V. Goodyear, 9 Wall. 788; Edison Electric Light Co. v. Westing- 
house Electric & Manufacturing Co., 54 Fed. 504. Whether the par- 
ticular machines of the défendant in this case embody any of the 
claims of the complainants' patent adjudged to be infringed by de- 
fendant is properly a question to be determined in the flrst instance 
by the master. As to the defendant's responsibility to answer in 
damages for the use of machines covered byor substantiallylike those 
adjudicated upon, the master is bound by the decree, and is not at 
liberty to take testimony or exercise his judgment; but, "if there is 
something claimed to be an infringement, which had not been passed 
upon by the decree, then the question concerning that would be open 
before the master to be passed upon by him." Wooster v. Thorntoiï^ 
26 Ped. 274. He cannot review the decree, and inquire into the prior 
state of the art. The master in this case islimited inhis inquiryas to 
whether the defendant's machines are substantially similar to those 
adjudged by the court to be an infringement of the complainants* 
patent. Upon this question of fact he should hear both the parties 
fully, and report his findings to the court. Upon the coming in of the 
report the parties can file their exceptions founded upon previous 
objections, and hâve the court pass upon their validity. It would be 
productiTe of interminable delay and much vexation if ail the disputed 
questions upon a hearing before the master should, as they arise, be 
brought before the court for revision and approval. "The court may, 
but rarely will, interfère with the master's rulings before his report 
is brought before it for review." Fost. Fed. Prac. § 313. Référence 
to the court as each question arises is improper. Rob. Pat. § 1157; 
Sugar Reflnery v. Mathiesson, 24 Fed. Cas. 682. The motion to 
strike ont the testimony will not be allowed, and ail matters pertain- 
ing to the merits will be deferred until the coming in of the master's 
report. 



WBLSBACH LIGHT CO. v. SUNLIGHT INCANDESCENT GAS LAMP OO. 
(Circuit Court, S. D. New Torlj. March 25, 1898.) 

1. Patekts— Spécifications— Equivalents. 

A patentée is not obliged to state ail the known équivalents of the ma- 
terials used by him. 

2. Samb— Infringement. 

In a patent for the production of an Incandescent mantle for lights, the 
patentee's claim was, "paraffin, or other sultable material, substantially as 
set forth." In his spécifications he stated that "other materlals may be 
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employed, as long as they set hard at ordinary températures, and burn 
away wlttiout mechatiical destruction to the mantle." Held, that the patent 
was infringed by using for the same purpose coUodlon and castor cil, 
8. Bamb— Incandescent Mantleb. 

The Eawson patent, No. 407,968, for "production of incandescent man- 
tles," was not anticipated, but covers an invention of pioneer rank, and is 
entitled to be so construed as to cover a broad range of équivalents. 

This was a suit in equity by tMe Welsbacti Light Company against 
the Sunlight Incandescent Gas Lamp Company for âlleged inf ringe» 
ment of a patent. 

Wm. Findlay Brown and John R. Bennett, for complainant 
Charles Gr. Coe, for défendant,' 

TOWNSEND, District Judge, The questions herein presented at 
final hearing on bill and answer relate to the first claim of patent No. 
407,963, granted July 30, 1889, to Frederick Lawrence Rawson and 
William ëtepney Kawson for "production of incandescent mantles," 
and assigned to complainant. Prior to the discussion of the issues 
direçtly involved, it will be necessary to briefly describe the Welsbach 
light: In 1885, Dr. Cari Auer von Welsbach discovered or invented 
the mantle of the incandescent light which bears his name. Prior to 
that date it was known that certain rare earths, when heated to in- 
candescence, were possessed of great luminosity. Dr. Auer von Wels- 
bach (or, as he will hereafter be çalled, Welsbach) was the first to 
discover that by immersing a textile iabric in a solution of the salts 
of said rare earths, and afterwàrds applying beat and consuming the 
fabric, the earthy salts would be leît in a cohérent condition, exactly 
reproducing the fabric consumed, and capable of emitting the intense, 
white Welsbach incandescent light. Great as was this scientiflc dis- 
covery, it was commercially valuèless. The résultant product was so 
light and fragile that although, as stated by the inventer, "it would 
remain effective as an illuminant for hundreds of hours," it would 
crumble to ashes if handled, or even touched by a hard body. In their 
spécification, the patentées, af ter speaking of thç difficulty previously 
found in transporting thèse mantles without brèakage, say: 

"This difficulty our Invention is designed to overcome, by dipping the mantles, 
after they hâve been given thelr proper shape, into a liquid whieh will thoroughly 
penetrate the pores of the matériel and will afterwàrds set to such a degree 
of hardness as to protect the material from danger of brèakage in packing 
or handling, and which can afterwàrds be removed without mechanlcal Injury 
to the mantles, or without leaving any objectionable residue." 

The claim in suit is as foUows: 

"(1) The hereln-described iûiproyement In strengthening Incandescent man- 
tles, eonsisting in coating the completed mantle with paraffin, or other suit- 
able material, substantiaUy as set forth." 

The défenses are invalidity for lack of invention, and déniai of 
infringement. : : 

Bright's British patent No. 12,305, granted in 1848, for "improve- 
ments in lamps, wicks, and covers for vessels for holding oil and other 
âuids," inter alia, describes a methbd of "manufacturing hollow, cylin- 
drical wicks in a stiffened state," to permit of their easy insertion into 
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the lamp buriier, "by inserting into them paper cases, * * * or 
by dipping tiiém (not partially but wholly) in wax, or in any other 
suitable stiffenihg matter." It bas not the same purpose nor mode of 
opération as thé patent in' suit, and does not anticipate it. Gwynne's 
patent, No. 52,788, issued in 1866, for an "improved process for sat- 
ura ting wood, cl pth, paper, etc., witii paraflfin," and ïoppan's pat- 
ent, No. 89,095, for "improved water-repellant material," may be con- 
sidered tpgetber. Tbe patentée, Gwynne, says tbat, "when the par- 
aflan is tiius combined with the substances they seem together to form 
a new substance, inasmuch as it cannot be again expelled," and that 
substances thus saturated acquire "greatly increased tenacity, tough- 
ness, power of endurance and of résistance to the action of the élé- 
ments." Toppan descrîbes a similar treatment with a solution of par- 
aifin. Each of thèse patents describes a process for making wood, 
paper, and cloth waterproof, by permanently combining them with 
parafân. Neither of them attempts to effect the object of the Kawson 
patent. But défendant rélies chiefly upon patent No. 261,529, issued 
July 25, 1882, to Charles Clamond, for "means and apparatus for pro- 
ducing intense wbite light." Fig. 9 of the drawings shows a burner 
composed of magnesian threads. Thèse threads are made by forcing 
a wet, plastic material through dies. While thus wet they are shaped 
into the form of a cône, which is then dried and baked. The résultant 
product is a fragile, porcelain-like shell or basket of refractory ma- 
terial, capable of usé with a gas burner to produce an incandescent 
light. In connection with this basket, the patentée used small rods 
formed of the same material. It was not claimed that there was auy- 
thing novel in Clamond's magnésium light which is relevant herein. 
But défendant contends that "this patent shows that the strengthen- 
ing of such fragile refractory cônes, to protect them against breakage 
in transport and handling, was not new." This contention is f ounded 
upon the following statement in Clamond's spécification: "The bas- 
ket may be cased over with paper or other combustible material, so 
as to strengthen it for transport and handling; this casing being 
burned away when the jet is ignited." In this chief reliance of de- 
fendant I find nothing to detract from the merit of the patented in- 
vention. There was no strengthening treatment of a refractory ma- 
terial having the form of a textile fabric, no combination with another 
substance by saturation in a protecting solution, and no process of 
hardening the protecting solution. In short, Clamond merely pro- 
posed to wrap up his porcelain cône in a pièce of paper, which would 
burn off when the cône was placed over a lighted flame. He protected 
his shell by an ordinary external wrapper, which could be removed in 
the ordinary way, leaving the shell as before. By the Eawson pro- 
cess. the solution so penetrated the interstices of the Welsbach fabrin 
that it became an intégral part thereof. But the expert and counsel 
for défendant claim that: 

"Ail the Rawsons bave done is to apply the old Gwynne process of dipping 
porous articles Into hot, melted paraffin, or the Toppan process of dipping por- 
ous articles In paraffin solutions with a volatile hydrocarbon, such as benzine 
or naphtha, without any différence in their mode of application, or the re- 
suit obtained therefrom, to the old purpose of protecting fragile minerai conea 
in transport and handling set forth by Clamond." 
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I cannot assent to this proposition. Tlie Clamond protecting wrap- 
per is not even remotely allied td thé Rawson strengthening process. 
The resuit of the latter is uew, distiiict, and strikingly unexpected. To 
introduce thèse processes in this new art, and to work ont and apply 
the undeveloped possibilities of this use of paraffln in solution in con- 
nection with thèse earths, so as to place this light within the reach 
of the gênerai publie, was a most meritorious invention. 

Défendant says it does not infringe, because it does not coat its 
mantles with parafQn, or any of the équivalents mentioned in com- 
plainant's patentr and relies upon certain limitations claimed to be 
disclosed by the flle wrapper. After describing the use of paraffln in 
the spécification, it is there set forth that: 

"Other materlals may be employed, , as long as they set hard at ordinary 
températures, and'burn away without mechanical destruction to the mantle, 
and without leâvlng any residue which would Injure the llght-glving properties 
of the mantle^" 

The examiner required the patentée to insert a spécifie statement 
as to what other materials are used, and the foUowing was thereupon 
added: 

"The materials referred tp as being capable of use In Heu of paraffln may 
be any solld hydrocarbon of à hlgh boiling point, and many resiùs and gums 
soluble in spirit, sUch as alcohol, etc. Shellac wlll serve the same purpose, 
but not qui te as advantageously." 

The défendant insists that the patent cannot be infringed by the 
use of any tnatërials other than those thus speciâed. It is admitted: 

"That the de^ndant corporation herein has ♦ • * and still is coating 
completed Incandescent mantles or hoods, for the purpose of strengthening them 
for purposes of transport and handllnjsr, by dipping Or Immersing them in a 
solution composed ■ chiefly of collodlon, with the addition of a small pereentage 
of castor oil, and in excess of flve.per cent.; that such solution is a liquid, 
which, after the mantle or hood is çoated therewith by dipping or immersing 
said hood in such solution, wUl afterwàrds set at ordinary températures to 
such a degree of hardness as to strengthen the mantle or hood for the pur- 
pose of preventing breakage in transport and handUng, and of such a char- 
acter that it can afterwàrds be removed, by buming away, without me- 
chanical destruction to the mantle, and without leaving any residue which 
would injure the light-glving properties of the mantle or hood." 

Complainant contends that this collodion solution is included under 
the words, "paraflQn, or other suitable material, substantially as set 
forth," in the flrst claim, notwithstanding the enumeration of équiv- 
alents in the patent. The invention of the patent in suit transformed 
the Welsbach mantle f rom a laboratory experiment into an article of 
commerce. That it has successfuUy overcome the obstacles previously 
encountered, and has accomplished results quite as important as the 
original Welsbach invention, is admitted, The évidence as to Wels- 
bach's understanding of the limitations upon the practical use of his 
light, and the graphie illustration at the hearing herein of the bold 
and unique treatment of the fragile mantle, and the success of the 
adaptations employed in producing the desired results, indicate not 
only the présence of inventive genius, but claim for the invention the 
rank of a pioneer. For thèse reasons this patent should not be nar- 
rowly interpreted, but should be so construed as to cover a broad 
range of équivalents. The undisputed testimony of Drs. Chandler and 
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Morton shows that it was well known at the date of thia invention that 
Buch a collodion solution would operate in the same way as a parafiQn 
or shellac solution, in the treatment of such substances, and was there- 
fore an "other suitable material," That in every other respect the 
défendant has appropriated the patented process, appears from his 
admission. While collodion is not chemically an équivalent of a hy- 
drocarbon resin gum, and is not paraffln or shellac, it performs 
the same functions, in the same manner and with the same resuit. 
A patentée is not obliged, in his spécification, to state ail the known 
équivalents of the materials used by him. It is the patent as flnally 
issued which the court is to construe, and upon which the patentée 
must stand. In this case the patentées hâve claimed "parafiin, or 
other suitable material, substantially as set forth." They hâve set 
forth that "other materials may be employed, as long as they set hard 
at ordinary températures, and burn away without mechanical destruc- 
tion to the mantle." The défendant uses a suitable material, known 
at the date of the invention to hâve ail thèse properties and character- 
istics, and has thereby appropriated complainant's product. Let a de- 
cree be entered for an injunction and an accounting. 



PAUL BOYNTON CO. y. MOKRIS CHUTE CO. et aL 

(Circuit Court of Appeals, Third Circuit. April 7, 1898.) 

No. 4. 

L Patents — Interprétation dp Claim. 

Where it is necessary to construe an ambiguous claim, the speclflcatlon 
may be resorted to for the purpose of arriving at a better understanding of 
Its meaning, but this may not be done to ingraft on a perfeetiy plain claim a 
restrictive qualification, which the patentée omitted to "particularly point 
out." 

t. Same. 

The wordB "substantially as described" do not warrant reading Into the 
claim, as an additional élément, a device mentioned in the spécifications 
merely as a preferred form of construction; and a patentée who has claimed 
either more or less than was necessary eannot, in a suit for Infrlngement, 
be relieved from the conséquences thereof . 

& Same — Sprat DEPiiECTORs. 

When a boat so constructed that its sldes will hâve the form of and oper- 
ate as spray deflectors would not présent patentable novelty, the objection 
is not overcome by flxing additional boards to It, and then using it as a 
toboggan as well as a boat. 

4 Sahe. 

The Newburg patent, No. 411,255, for an Incllned pleasure railway located 
near a sheet of water, combined with a boat-shaped car or toboggan, 
adapted, after descending the incline, to enter and float forwardly on the 
water, and with spray deflectors fixed to its sides, is for mère structural 
changes of a toboggan car and boat, and did not involve invention. 82 Ped. 
440, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey, 

This was a suit in equity by the Paul Boynton Company against 
the Morris Chute Company and others for alleged infrlngement of a 
patent for improvements in inclined pleasure railways. The circuit 
87 F.— 15 
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crôttWiaîyiaïisséà ithe bill, holfliâg that tlie patent is void for want of 
noveltyaad invention (82 Fed. 440), and the complainant has appealed. 

P. C. Ppeijîorth, for apijéUsgbLtà'. 

Wm. Ç3. Strawbridge and J; Boïtsall Tàylor, for appéllees. 

Before AGHESON and DALLAS, Circuit Judges, and BRAD- 
PORD, District Judge. 

DALLAS, Circuit Judge. The patent for considération in tliis case 
was issued to John P. Newburg on September 17, 1889, and is num- 
bered 411,255. AithoUgh flve df its six daims are alleged to hâve 
been infringed, but three of thém bave been urged upo'n the attention 
of this court, and thèse are as follows: 

(1) "In an inclined pleasure rallway, in combination wîth an înclined way 
and txack which islocated or ereoted neàr a body of water, a boat-shaped car 
or toboggan, adapted> tvhen it reaohes the foot M the incline, to enter and float 
forwardly on thç water, substantially :^ descrlbed." 

(4) "In combinaition with the boat-shàped car or toboggan, the spray defleetors 
fixed to its sidès, sùbstantially as desérJlœd." 

(6) "In combination with an inclined railway, which may be located near a 
body of water, a boat-shaped car or toboggan, having runnera, J, guard plates, 
K, and spray defleetors, I, sùbstantially as descrlbed." 

1. It is not necessary to add anything to the opinion of the learned 
judge of the circuit court in support of his conclusion that the first 
claim, if its tërais should be regarded as controlling, is void for lack 
of novelty. This has not been conceded by the appellant, but it has 
not been very strenuously denied, and we hâve no doubt about it. . It 
is, however, «ontended that thiS; claim, though expressly inclusive of 
any "boat-shaped car or toboggan adapted * * * to enter and 
float forwardly on the water," should be construed to be exclusive of 
any such device which is not âlso "adapted to prevént the shipping of 
water and splashing of occupants." It is insisted that this limitation 
may be found in the spécification and drawings, and that from them 
it may be imported into the claim. But we cannot accept either 
branch of this proposition, Wè* are not at liberty to add to or vary 
the claim by référence to other parts of the patent, nor is there any- 
thing contained in it upon which the amendment desired (if allowable) 
could reasonabïybe founded. If interprétation of the claim were 
requisite, the spécification might, of course, be resorted to for the 
purpoâe of arrivinë ât a better understanding of its meaning, but this 
may not be doue "for the purpose of changing it and making it différ- 
ent from what it is." White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72. 
Wé are asked, not to construe an ambiguous claim, but to ingraf t 
upoh a perfectly plain one a restrictive qualification, which the pat- 
entée wholly omitted to "particularly point out" when he applied for 
his patent, and which it is proposed shall now be inserted only because 
the exigency of the appellant's case demands it. Authority to do this 
has nOT been vest^ in the courts. "The claim is a statntory require- 
ment prescribed for the very purpose of making the patentée define 
precisely what his invention is, and it is unjust to the public, as well as 
an évasion of the law, to construe it in a manner différent from the 
plain iniport of its terms." White v. Dunbar, supra. The words, 
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"substantially as described," do not warrant the insertion of an addi- 
tional élément in the claim. The combination, as there defined, does 
not include any provision against splashing, and by no référence to 
the context can the requiremeut that an applicant shall "particularly 
point ont and distinctly claim" his invention be evaded. The words 
"substantially as described" must, therefore, be related to the matter 
designated (Lake Shore & M. S, Ey. Co. v. National Car Brake-Shœ 
Co., 110 U. S. 229, 4 Sup. Ot. 33); and a patentée who bas claimed 
either more or less than was necessary cannot, in a suit for infringe- 
ment, be relieved from the conséquences (McClain v. Ortmayer, 141 
U. S. 419-425, 12 Sup. Ct. 76; Durand v. Schulze, 10 0. G. A. 97, 61 
Fed. 819). 

It would be as futile as it is inadmissible to explore the other parts 
of the patent for discovery of anything to justify the interpolation of 
a spray-deflecting device into this claim. If it were possible to sus- 
tain it as broadly as it is stated, the appellant might well insist that 
the spécification and drawings supply no pretext for narrowing it by 
construction, and the question presented is, of course, the same vs^here 
a constrictive interprétation is invoked by the owner of a patent as 
where it is sought to impose it upon him against his will. At the out- 
set the spécification informs us that: 

"This invention relates to improvements In coasters or Inclined pleasure rail- 
ways; and the main feature of tlie Invention consists in an inclined track or way 
erected near a lake, river, or any otlier suitable body of water, and a car or 
toboggan in the form ot a boat, adapted to move or slide downwardly over 
said incline, mainly by the force of gravity, and at the foot of the incline to 
enter and float upon the body of water as it Is propelled by the momentum 
acquired in its descent over the inclined railway. Besides this main feature, 
certain novel means are employed In carrying ont my invention, as hereinafter 
described." 

Not one word, it will be observed, is hère said about spray deflect 
ors. On the contrary, comparison of this gênerai description with 
the flrst claim shows them to be, so far as the toboggan is concerned, 
substantially identical. Ail that is material in either is that it is 
said in the one that the toboggan is to be "in the form of a boat 
adapted to * * * enter and float upon the body of water," and in 
the other that it is to be "a boat-shaped car or toboggan, adapted 
* * • to enter and float forwardly on the water." Manifestly, 
the meaning of the language hère quoted is, in each instance, precisely 
the same; and nothing further is anywhere said about the toboggan, 
except as follows: 

"I hâve shown in the drawings a preferrcd form of construction for the boat- 
shaped car or toboggan, G, similar in the outlines to an ordinary flatboat. with 
its flat bottom curved or sloped upwardly at its forward end, g, so that it will 
enter the water without any shock or concussion, its rear end, gi, partly sloped 
upwardly and partly vertical, and with vertical or approximately vertical sides, 
g2, and with seats, il, for the passengers. On each side of the toboggan it Is 
préférable, also, to hâve a spray-deeflcting board, I, which is broad at its rear 
end, runs to a point at its forward end, and which is flxed In position on the 
car or toboggan, as shown, with its upper edge or side in at>out same horizontal 
plane as the top of the boat. Thèse boards will deflect the spray or water 
outwardly, which is thrown upwardly by the rapld movement of tlie car or to- 
boggan, and prevent it striklng the occupants thereof. The spray deflected by 
each board, I, may be utilized to produce a pleasant effect on the eye by means 
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of a scroil-shaped or convoluted plate, 1, placed at the upper edge or side of 
each board, ï, as gliown at Flg. 7, wWch will concentra te tbe spray and 
discharge it from the rear end of the scroU In an omamental stream." 

We are not able to perceive in this statement any warrant what- 
ever for supposing that the patentée intended to limit his asser- 
tion of invention to a boat-shaped toboggan when provided witb 
"a spray-deflecting board." Indeed, he seems to bave been solicit- 
ons that such intention should not be ascribed to him, for, al- 
though the drawîngs exhibit spray deflectors, he is careful to say 
that they show, not an exclusive form, but "a preferred form of 
construction"; and he adds, not that it is essential, but that "it is 
préférable, also, to hâve a spray-deflecting board." Furthermore, 
it is diflSeult to understand why, if the drawings should be con- 
sidered as controlling, the "scroil-shaped or convoluted plate," 
which they also depict, ought not to be regarded as a material 
feature, and this plate, it is admitted, the appellees do not use. 
We are of opinion that the court below was right in refusing to 
read into this claim the additional élément suggested, not only 
because its own ternis, which are plain and absolute, inhibit it, but 
also because the patent, as a whole, does not sanction it. 

2. Claim 4 is stated to be for a combination, but, substantially, 
it is simply for a toboggan of a certain configuration, for it is not 
denied that a boat may be so constructed that its sides will them- 
selves hâve the form of, and operate as, spray deflectors; and, 
this being so, it f ollows that if a boat so formed, and intended for 
ordinary use, would not présent patentable novelty, the objection 
is not overcome by giving it the required shape by flxing additional 
boards to it, and then using it as a toboggan as well as for a boat. 
"An ordinary flatboat," having ail the features described by the 
patentée, was, of course, old. Such a boat the patentée adopted, 
and he altered its outline. In doing this, he was concerned with 
it only as and for a boat. Viewing it as a toboggan merely, ail 
that he did to it was absolutely useless. Did he, then, contribute 
to the art of boat-making anything which, in the sensé of the pat- 
ent law, was new? He proposed that his craft should not ship 
water, and to this end he so fashioned it that the water would be 
deflected from its sides. Bïoadly speaking, this was as old as 
navigation. It has always been done, and we are not required to 
shut our eyés to the fact that with this object, among others, the 
sheer and the flare of vessels of ail classes bave been almost in- 
flnitely varied. King v. Gallum, 109 U. S. 99-101, 3 Sup. Ct. 85. 
To uphold, under thèse circumstances, a patent for so slight a 
déviation from pre-existing forms as, at the utmost, Newburg de- 
vised, it would be necessary, we think, to hold that it is not only 
the design of the patent laws "to reward those who make some 
substantial discovery or invention, which adds to our knowledge 
and makes a step in advance in the useful arts," but also "to grant 
a monopoly for every trifling device, every shadow of a shade of 
an idea, which would naturally and spontaneously occur to any 
skilled mechanic or operator in the ordinary progress of manufac- 
tures." Atlantic Works v. Brady, 107 U. S. 192-200, 2 Sup. Ct. 
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225. ludeed, we do not believe that this claim would ever hâve 
been allowed if it had been plainly presented as for the contour 
of a boat, and yet it is, when rightly understood, a claim for pre- 
cisely that, and for nothing else besides. But, even as a distinct 
device, this spray board was not new. Such boards, having more 
or less outward inclination, and serving to deflect the water from 
the boat, were well known before this patent was applied for, and 
are exemplified by several prior patents which appear in this rec- 
ord, and to which the learned judge who sat in the circuit court 
has suÊQciently, though not completely, referred. Upon any view 
which can be taken of this claim, we flnd it impossible to sustain it. 
" 3. Separately considered, none of the éléments of the sixth claim 
was new. As to the "spray deflectors" nothing more need be said, 
and the proof that each and ail of the remaining détails were old 
is absolutely conclusive. Unless, therefore, the patentée exhibited 
invention in the assemblage of thèse parts, he did nothing upon 
which this claim could be supported; and that in bringing them 
together he did not perform an inventive act, the cases cited by the 
court below, as well as others to which it would be superfluous 
to refer, quite clearly show. The toboggan sport had been for some 
time pursued upon the land when this patentée conceived the idea 
that its attractiveness might be enhanced by having the "inclined 
track or way erected near a * * * suitable body of water," 
and so arranged that, at the foot of the inclined track, the car 
(shaped like a boat) would enter and float upon the water. But 
"mère conception is not invention" (Forgie v. Supply Co., 17 U. S. 
App. 254-288, 7 C. C. A. 551, and 58 Fed. 871), and, as for the 
means necessary to the practical realization of this conception, 
they were already at hand. Thèse the patentée associated, but 
did not combine. The railway, the guard plates, and the car, in 
function and in resuit, he left unchanged; and the spray deflectors 
which he fixed to the latter are wholly inoperative until the wa- 
ter is reached and the entirely distinct and separate service of a 
boat becomes requisite. This requirement made it necessary, of 
course, that the toboggan should differ somewhat from those which 
had been used exclusively upon land, but the change which was made 
was merely structural, and did not involve invention. Maitland 
V. Gibson, 28 U. S. App. 53-82, 11 C. C. A. 446, and 63 Fed. 840. 
The decree of the circuit court is affirmed. 
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KASBEK S. S. CO., Limited, v. THE T. F. OAKES. 

(District Court, B. D. New Xork. April 29, 1898.) 

Salvage Compensation— Sickness of Snip's CnEW— Towage. 

Seventeen thousand dollars, with disbursenients and Interest thereon, award- 
ed a steamer fer bringing into port, a distance of about 300 miles, a full- 
rigged sailing ship, valued, with her cargo, at about $200,000, where, on 
account of long-continued siekness, there were not sufflcient men out of the 
siiip'a erew to navigate her, when the provisions of the ship were nearly 
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exhaiisted, and when the state of the weather rendered It difQcult and dan- 
gerous to perform the service. 

Cowen, Wing, Putnam & Burlington, for libelant. 
Butler, Notman, Joline & Mynderse, for claimant 

THOMAS, District Judge. This action is to reeover for salvage 
service. The T. F. Oakes, a full-rigged, three-masted sailing ship, 
invited the libelant's aid under the following circumstances : The 
Oakes, bound for the port of New York, left Hong Kong, China, June 
10, 1896, with a cargo of rattan, wool, and hides, and on Monday, the 
15th day of March, 1897, at about 11 o'clock p. m., was in latitude 
37° 52' N., longitude 69° 3(K W. She left China with a crew of 22 
inen, besides the captain, who was accompanied by his wif e. Bef ore 
meeting the Kasbek, four sailors, the cook, and mate had died on the 
voyage; and at the time of such meeting the only persons capable 
of coming on deck were Abrams, the second mate, Regan, the third 
mate, Fraser, a sailor, the captain, his wife, and two Ohinamen, who 
were the cook and stewai-d. Eleven of the crew, including the 
boatswain and carpenter, were in the forecastle, sick,— if not in 
danger of death, yet utterly prdstrated, — and some three of them 
were incapable of speech. The captain's power of speech had been 
impeded by a paralytic affectioft, and he had lost the use of one of 
his hands on the voyage; but, although of slight physical service, 
he was on déck, and gave directions concerning the ship. Abrams, 
the second mate, Regan, the third mate, and Fraser, the sailor, were 
suffering from weakness; their ability to walk was much impaired; 
and Fraser became substantially incapacitated after the arrivai of 
the Kasbek. In the log book tiiere is an entry on March 13th as 
follows: "Only three men on deck now." And on the 14th of 
March help was so scanty and incapable that the wheel was lashed, 
and the captain's wife stood watch over the same for the entire day. 
When the Kasbek arrived, the Oakes was only carrying the lower 
top sails, the foremast stay sail, and maybe the jib sail; and imme- 
diately thereafter the stay sail and jib sail seemed to hâve been 
hauled in. The Kasbek was a steamer of the value of $175,000. 
The T. F. Oakes was worth about |40,00O. Her gross freight was 
$17,000, |4,000 of which was prepaid in China; and the port charges 
in New York, incident to the arrivai of the vessel and delivery of her 
cargo, were about $1,700. Her cargo was worth $160,903. The 
wages of the crew of the Oakes, paid them in New York, were 
$4,232.56; and those of the master, $1,840. The Kasbek sailed un- 
der a charter from Barry Dock, England, February 17, 1897, for 
Philadelphia, Pa., where she was loaded with oil, and was proceeding 
thence to Hume, Austria, at the time of meeting the Oakes. Her 
total freight wa* $13,246.30. The Kasbek was a schooner-rigged, 
three-masted steamship, of 2,099 tons net register, 310 feet in length, 
and valued at $175,000. She occupied 11 days in the salvage serv- 
ice, and her daily earnings on the basis of the freight were $265, aa 
computed by the libelant, and -iSgOO, as computed by the claimant. 
The navigation of the Oakes depended upon the remaining capacity 
and endurance of the persons above described. They alone could 
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cô-operate with those on tlie Kasbek to take her in tow. The 
weather was not dangerous for usual navigation, but arduous, if not 
perilous, in view of the condition of the Oakes' crew. Indeed, the 
attempt of the Kasbek to take in tow the Oakes on the night of 
March 15th resulted in the line that was attempted to be carried for 
this purpose fouling the Kasbek's propeller, and the conséquent dis- 
ablement of the steamer to such an extent that it was not until 
Thursday morning that the propeller could be again put in action, 
and the Oakes reached. The Oakes in the meantime had drifted 
into latitude 38° 2Î)', longitude 68° 9'. It is also noticeable that 
on the night of March 15th a collision of the vessels was barely 
escaped, while they were maneuvering to allow the passing of a line. 
The Oakes, in her long voyage, had met but one ship capable or 
willing to render aid; and that was the Gov. Eobie, whom she spoke 
on the 12th of January, and from whom she obtained additional pro- 
visions. It will be observed that as early as January 12th there was 
anticipation of insufflcient provisions, and, before the Kasbek's crew 
boarded the Oakes, the captain of the latter ship, by way of prompt- 
ing the Kasbek's aid and expediting her movements, stated that the 
Oakes had provisions for five days; but thereafter this représenta- 
tion was claimed by the same person to hâve been false, and that 
there were supplies for nine days. The provisions of the Oakes 
were substantial enough, but quite unsuitable for a crew in a state of 
illness and impairment that prevailed. The Kasbeck furnished 
proper nutriment for ail on the Oakes. There are two features of 
the Oakes' situation that seem to render her in a less dangerous 
condition than would appear from the narration of the incapacîty of 
her crew : She was about 300 miles from her port, and had reached 
a position where she might hope to meet vessels with some fre- 
quency. In fact, after meeting the Kasbek, and before she was 
flnally taken in tow, she was within signaling distance of at least 
two other ships, as her captain testifles. Thèse facts should hâve 
their proper influence in diminishing the value of the salvage service. 
If the ship had been in midocean, her deliverance would hâve been 
possible, but improbable. As it was, the balance of probabilities 
favored her nltimate rescue through the aid of some passing vessel. 
But, as her dependence upon the few incapable persons aboard was 
of a most unsubstantial nature, her hope in any case was in the ap- 
pearance of a vessel willing and able to assist her. The Kasbek 
was in fact that ship, and whether another would hâve appeared sea- 
sonably to save the lives of the sick, and to deliver the ship and her 
cargo, which was substantially at the mercy of the sea, is a matter of 
some spéculation. 

It is désirable that the award should be ample, but that its ascer- 
tainment should not be unduly influenced by the pitiful condition of 
the crew. Yet the physical state of the crew essentially affects the 
considération of the question of compensation: (1) Because the 
salving vessel brought wholesomeness to the uncleanly quarters of 
the sick, and such strengthening aliment as was instantly demanded ; 
thereby, it may be fairly inferred, saving life. (2) Because the re- 
duced and enfeebled condition of the crew augured mishap for the 
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vessel and its cargo. Awards should be sufficîent to invite vessels 
to the aid of otliers in distress, lest the prevailing préjudice against 
diversion from usual employments and flxed purposes, to obtain 
some unusual gain, be increased. It is noticeable tliat tbe welcome 
extended on the sea to salving vessels by imperiled mariners yields 
readily on land to a disclaimer of danger, or of valuable service ren- 
dered, with the resuit that the salvor is too often commeuded to a 
court for a just récognition of his merit. Such spirit of complacent 
recollection of jeopardy, and the rescue therefrom, should not be 
encouraged. In view of the facts in this case, somewhat peculiar 
in nature, ît is considered that the libelant should recover for the 
services rendered the Oakes the sum of |17,000, and also its dis- 
bursements, amounting to the f urther sum of $2,350, with interest on 
such sum of |2,350 from the date of the payments of the varions 
items thereof, besides costs. Let a decree be entered accordingly. 
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BLACK DIAMOND COAL-MÎN. CO. v. THE H. 0. GKADY (STEONG, 

Intervener). 

District Court, N. D. Californla. March 2. 1898.) 

No. 11,369. 

1. ConDiTioNAL Sale dp Vessei,. 

Where, under a contract for the sale of a vessel, part of the purchn?'^ 
priée is pald down, and the vendor retains the légal tltle as security for tli;, 
balance, the transaction Is a conditlonal sale, and not a sale with réserva- 
tion of a lien, though the vendor naay hâve believed the contrary. 

5. Maritime Law— Adthobitt dp Shipmaster. 

The master of a ship in a foreign port, in the absence of the owner, has 
authority, under the gênerai maritime law, to bind his owners for necessary 
repairs and supplies; and interested parties may assume that he has such 
authority, unless something appears to suggest the contrary, and put them 
on inquiry. 

8. Samb— Foreign Port. 

With référence to any vessel, any port ia considered foreign which la out- 
side of the state where she belongs. 

4. Samb— Plbdgino Crédit dp Ship. 

Where a steam vessel has been condltionally sold, and repairs are belng 
made to her by order of the vendees In possession, directions given by the 
master to the workmen that the work must be finished by a certain date 
do not bind the ship for the cost of the repairs. 

0. Same. 

Possession of a vessel under an agreement for sale does not confer upon 
the vendee an apparent authority to croate liens for supplies; and a per- 
son furnishing supplies upon the order of such a person is put upon inquiry 
as to his actual authority. 

6. Maritime Libn— Services. 

One who, at the tlme of renderlng services as a purser on board of a 
steamer, is à part owner of the steamer ander an équitable agreement for 
its purchase, and who is also a partner In the business in which she is en- 
gaged, is not entitled to enforce a maritime lien for his services as against 
the vendor of the steamer. 
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T. Samb. 

One employed as traveling agent for a vessel, soIldtJng traae for ner at 
(JifEerent points along her route, is not engaged In rendering a maritime 
service, and hence is not entitled to enforce a lien against the vessel for 
his compensation, tbougb he is accustomed to give oecasional assistance to 
her crew. 

Morris M. Estee, for libelants and certain interveners. 

Andros & Frank, D. T. Sullivan, H. W. Hutton, Craig & Craig, W. 
G. Holmes, John J, O'Toole, W. H. Schooler, and A. J. ïreat, for 
certain interveners. 

DE HAVEN, District Judge. Independent libels were filed by 
varions persons against the steamer H. C. Grady, for supplies fur- 
nished in this state for its use, and for work done and materials 
furnished in this state, for its repair and equipment, and for 
services rendered on board said steamer. Thèse actions were, by 
order of the court, consolidated and tried at the same time. Fred R. 
Strong appeared in the action, and filed a libel of intervention, mak- 
ing answer to the différent libels flled, and further asking that he be 
given judgment against the proceeds of the sale of the steamer, for 
the sum of |2,750 and légal interest on that sum from the 16th day 
of July, 1897. In his libel of intervention, he allèges that the steamer 
was on July 16, 1897, sold by him to W. D. Newhouse, James B. 
Brooks, Nathan Crocker, J. B. Tilley, and Edward Loughery, for the 
sum of $3,750, — $1,000 to be paid on her delivery to the purchasers, 
and the balance, of $2,750, to be paid within 60 days thereafter; and 
that he "then and there delivered said vessel to said purchasers, and 
retained the légal title thereto, as security for the pajTnent of said 
purchase price," the purchasers agreeing to keep her free from ail liens 
and incumbrances, until such balance was paid. In another part of 
his libel of intervention it is alleged, in substance, that the said trans- 
action between the intervener and the purchasers of the steamer con- 
stituted a mortgage. This latter allégation, however, is only the 
statement of a conclusion of law, and the question whether such trans- 
action was a conditional sale or a mortgage is to be determined from 
the essential nature of the agreement itself, as disclosed by the évi- 
dence. 

What was the agreement? It is not in writing, but there is no real 
conflict in the évidence as to its terms. The intervener, Strong, was 
on July 16, 1897, the owner of the H. C. Grady; and on that day he 
made a verbal contract to sell her to Nathan Crocker and James B. 
Brooks, for the sum of |3,750, the purchasers to hâve immédiate pos- 
session. One thousand dollars of the purchase price was paid by the 
vendees at the time of the delivery of the vessel to them, and the re- 
mainàng $2,750 was to be paid within 60 days thereafter. Strong 
retained the légal title, and I think it sufflciently appears from 
the évidence that, under the agreement, the légal title of the steamer 
was not to be transferred until the payment of the balance due upon 
the contract of purchase; and it was also agreed that the purchasers 
were, at their own expense, to make such repairs and changes in the 
construction and equipment of the steamer as they might deem neces- 
eary, and were to permit no liens to be filed against her while in their 
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posBes&içîif ;aHd<prior> to the tiine when they sliould make ^nal pay- 
ment on accotmt of the purchase price, and Messrs. Crocker & Brooks 
subsequëntly gave to said Strong a bond to secure performance of tlieir 
agreement in this respect. Strong was à résident of Portland, Or., 
and, prior to her delivery to the purchasers under this agreement, the 
steamer was duly registered in the office of the collector of customs 
for that district, by the said Strong, as owner; and one James E, 
Denny was gppointed by him as her master, and he was instructed by 
Strong, in elïect, to look after his interests, and see that no bills were 
incurred against the steamer until she was f ully paid for. Denny was 
also the agent of Crocker & Brooks, and acted for them in the nego- 
tiation conceming the purehase and delivery of the steamer. After 
Strong parted with her possession, under the agreement above stated, 
the steamer was brought to this state, and f rom the time of her arrivai 
hère until some time in September, 1897, was employed by Crocker & 
Brooks and others, who eeem to hâve made some agreement with them 
for interests in the steamer, in carrying passengers and freight be- 
tween San Francisco and différent places on the Sacramento river; 
and, during the time while she was thus in the posisession of Crocker 
& Brooks, supplies were fumished to the steamer by certain of the 
llbelants; and materials furnished for her use, and repairs made 
upon her, and services rendered on board, by other llbelants. 

1. In my opinion, the contract between the intervener, Strong, and 
Crocker & Brooks, and under which possession of the steamer was 
delivered to the latter, was a conditional sale; and the nature of the 
contract is not changed by the fact that Strong may hâve believed 
that he held only a mortgage on the steamer for the balance of the 
purehase price, and that he expressed sueh opinion when giving 
his testimony in this case. The court is not bound by the mère opin- 
ion of a party or witness in relation to the légal effect of a contract. 
It is sometimes difflcult to détermine whether, in a given case, the 
parties intended to make a completed sale, the vendor reserving or 
being given a mère lien on the property for the price, or whether the 
transaction was intended as a sale upon condition of payment of the 
purehase price. Each case must dépend upon its own facts. In this 
case it is clear from the évidence that, under the agreement, the légal 
title to the steamer was to remaiin in Strong until the payment of the 
balance of the purehase price, and therefore payment of such balance 
was a condition précèdent to the right of the vendees to demand a 
transfer of the title to the steamer. The légal effect of such an agree- 
ment is that the sale is not absolute, but conditional, and payment of 
the entire purehase price is essential in order to pass the légal title. 
This constitutes a sale upon condition. Harkness v. Russell, 118 
U. S. 663, 7 Sup. et. 51; Coggill v. Railroad Co., 3 Gray, 545; Strong 
T. Taylor, 2 Hill, 326; Cole v, Mann, 62 N. Y, 1; BaUard v. Burgett, 
40 N. Y. 314. 

2. The libels of the Black Diqmond Coal-Mining Company, Meyer 
& Akmânn, H. P. Christie, and C. J. Sbarbaro may be considered to- 
gether. That of H. P. Christie is for materials furnished and used by 
liim in making certain repairs upon the steamer, and for labor per- 
formed by him in making such repairs. The materials were fumished 
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and repairs made at the request of Captain Denny, the master of the 
vessel. The remaining libels referred to are for supplies furnished. 
The évidence shows that the supplies were aiso furnished for the use 
of the steamer upon the order of Capt. Denny. Neither of the libel- 
ants made any inquiry in relation to the ownership of the steamer, 
or as to whether she was being operated by any person other than her 
owner. 

It is claimed by the intervener, Strong, that, under thèse cir- 
cumstances, the libelants are not entitled to enforce a lien against 
the steamer. I do not think this contention can be sustained. The 
person upon whose order the supplies were furnished, and repairs 
made, was the master of the steamer, duly appointed such by the said 
Stroug, ner registered légal owner. Strong, as before stated, was 
and is a résident of Portland, Or., and the supplies were furnished for 
the use of the steamer, and the repairs made upon her, in San Fran- 
cisco. It is the rule of the gênerai maritime law that the master, 
in the absence of the owner, bas authority in a foreign port to 
bind bis owners for necessary repairs and supplies. 2 Pars. Shipp. 

6 Adm. p. 8; Bliss t. Ropes, 9 Allen, 339. When thèse supplies 
were furnished, and repairs made to the steamer H. C. Grady, her 
owner, Strong, was absent in Portland, Or., and the steamer was 
in a foreign port, within the meaning of the maritime rule just stated, 
as it is well settled that a port is deemed to be foreign to a vessel 
which is not in the state where she belongs, and where her owner 
résides. The Nestor, 1 Sumn. 73, Fed. Cas. No. 10,126; The Canada, 

7 Fed. 119; Pratt v. Reed, 19 How. 359; The Cumberland, 30 Fed. 
449 ; Stearns v. Doe, 12 Gray, 482. 

There was nothing, in the facts or circumstances under which the 
master contracted with either of the libelants, sufiicient to suggest 
the slightest doubt of the actual authority of the master to order the 
supplies and repairs, and the libelants were therefore not required 
to make any inquiry as to his actual authority, but had a right to 
présume that he was clothed with the ordinary powers of a master, 
and that he was not acting in violation of instructions given him by 
his principal. The supplies and repairs were necessary, and there- 
fore within the gênerai authority of the master to procure. 

3. The libels of John A. Whelan and James J. Whelan, co-partners, 
and McMurphy & McAvoy, may also be considered together. The 
claim of Whelan & Whelan is for .f 024.58, for materials furnished and 
work done in repairing the steamer, and in the construction of 
certain fresh-water tanks for her use. The tanks were constructed 
under a contract made with Nathan Crocker, one of the vendees 
of the steamer; and some of the repairs, although it doesnot clearly 
apnear just what portion of the whole, were also made under his di- 
rection, and the remaining repairs were made upon the order of the 
master of the steamer, but whether before or after the libelants signed 
the bond hereinafter referred to does not appear. 

The claim of McMurphy & McAvoy is for the sum of 1763.92, for 
materials used and labor performed in making repairs upon the 
steamer. The évidence which relates to the making of the contract 
under which this claim anses is somewhat vague; but the conclusion 
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that such contract was made with Nathan Crocker, before referred 
to in this opinion as one of the purchasers of the steamer, seems 
the most probable. Certain it is, that gentleman flrst applied to 
tlie libelants to do tlie work subsequently perfonned by them. The 
libelants thereupon went on board the steamer for the purpose of 
ascertaining what repairs were needed to be made, and to bid on 
the work, and, upon examination, declined to give him a bid, be- 
cause they were net able to ascertain just what repairs would be re- 
quired. Subsequently, they received a téléphone message to go 
dowa to the steamer, and meet the chief engineer, captain, and in- 
spector, and "go ahead with the work." The libelant McMurphy is 
the only person who testifled in relation to this téléphone message, 
and he was unable to state from whom it was received; but the most 
reasonable presumption, in view of the surrounding circumstances, 
is that the message was sent by Crocker in behalf of himself and his 
partner, Brooks, and such was, doubtless, the understanding of the 
libelants at the time. In response to this message, the libelants 
performed the work, and furnished the materials mentioned in their 
libel. While the repairs were being made, Capt. Denny, the master, 
was on board, and more than once informed the libelants they mnst 
finish the work, so as not to delay the opération of the steamer be- 
yond a certain date. This acquiescence of the master in the repairs 
made by the libelants, and his direction to hasten the completion 
of their work, cannot be construed as a contract on his part for its 
performance on the crédit of the steamer. It is not claimed that 
the work was commenced under any contract made with the master, 
or in his présence, or that the master was informed that the libelants 
intended to rely upon the crédit of the steamer, so that the ac- 
quiescence of the master does not bring the case within the principle 
which was made the basis of décision in The Alfred Dunois, 76 Fed. 
586. 

In addition to what bas been said in relation to the contracts under 
which the several claims of Whelan & Whelan and McMurphy & 
McAvoy arise, it is proper to state that said libelants supposed that 
the steamer was responsible for the work performed and materials 
furnished by them, and that they would hâve a lien upon her for the 
value of such work and materials ; but neither of said libelants made 
any inquiry regarding the ownership of the steamer, or whether 
Crocker & Brooks had any right to pledge the crédit of the steamer 
for the work and materials ordered by them. On Angust 6, 1397, 
when perhaps about one-half of their respective claims had accrued, 
Crocker & Brooks, as prlncipals, and said libelants as sureties, ex- 
ecuted a bond, whereby they became "jointly and severally bound unto 
Fred R. Strong in the sum of one thousand dollars," and upon the fol- 
lowing conditions, recited in the bond: 

"That whereas, the said Brooks and Crocker are to purchase from the said 
StroDfî tlie steamer H. C. Grady, and are to operate and rua the said steamer; 
and whereas, the said steamer may be llened or lil)eleâ within 60 days from 
the date hereof by persons ha ving claims agalnst the said steamer during the 
tlme the same is operated and run by the said Brooks and Crocker, or their 
asslgns: Now, tlierefore, If the steamer is not libeled or liened by persons hav- 
jng claims agalnst the said steamer 'while operated and run by the said Brooks 
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and Orocker or assigns, wlthin 60 days from date hereof, then this obligation 
to be null and- vold; ctherwlse, to remaln in full force and efCeet." 

The intervener, Strong, not having pleaded tbe exécution of this 
bond by way of estoppel, the only question that arises upon it is 
as to its effect upon that portion of the claims of libelants accruing 
after its exécution. The libelants were informed by the récitals con- 
tained in this bond that Strong was the owner of the steamer, and 
that Messrs. Crocker & Brooks were in possession of, and were about 
to operate, the steamer, under a con tract to purchase; and if they 
were not directly informed by such récitals that the vendees were 
to permit no claim or lien to accrue against the steamer, while in 
their possession, and until fully paid for by them, they were at 
least put upon inquiry as to the terms of such contract. The libel- 
ants, however, did not inquire as to the terms of the agreement, and, 
under such circumstances, there is a conclusive presumption that, 
if inquiry had been made, they would hâve been fully informed in 
relation thereto. They are therefore charged with knowledge of the 
fact that Crocker & Brooks were in possession of said steamer, under 
an agreement for its purchase, and by the terms of which they had 
further agreed with the intervener, Strong, that ail altérations in, 
or repairs which they caused to be made to, such steamer, should be 
paid for by them, and that they were not to permit any liens to accrue 
against such steamer while it should be in their possession, under 
that contract. 

The raie declared by the suprême court of the United States in 
the case of The Kate, 164 U. S. 458, 17 Sup. Ct. 135, is really con- 
clusive upon this point. In that case it appeared that the United 
States & Brazil Mail Steamship Company was in possession and 
operated the Kate under a charter party, which provided, among other 
things, that the charterer should provide and pay for ail coal used 
by the steamer during the time it was under such charter. The 
libelant there, knowing of the existence of the charter, but without 
actual knowledge of its terms, furnished coal for that steamer, 
upon the order of the charterer, and, in fact, relied upon the crédit 
both of the charterer and of the vessel. It was held by the suprême 
court that, under thèse circumstances, the libelant was not entitled, 
under the maritime law, to enforce any lien against the Kate; and, 
in discussing the question, the court said: 

"We are of opinion that, as the libelant knew, or under the circumstances is 
to be charged with knowledge, that the cliarter party under which the Kate 
was operated obliged the charterer to provide and pay for ail coal needed by 
that vessel, no lien can be asserted under the maritime law for the value of 
coal supplied under the order of the charterer, even if it be assumed that the 
libelant in fact furnished the coal upon the crédit both of the charterer and the 
vessel. As the charterer had agreed to provide and pay for ail coal used by 
the vessel, he had no authority to bind the vessel for supplies furnished to it. 
His want of authority to charge the vessel for such an expense was known or 
could hâve been known to the libelant by the exercise of due diligence on its 
part. Under the circumstances, the libelant was not entitled to deliver the coal 
on the crédit of tbe vessel, and its attempt to hold the vessel liable is in bad 
faith to the owner. The law cannot approve or encourage such an attempt to 
wrong the owners of the vessel. Neither reason nor public policy forbade the 
owner and the charterer from making the arrangement evldenced by the charter 
party of December 15, 1892." 
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As before stated, some portion, of the claim of Whelan & Wlielan 
is for materials f urnished and rëpairs made by them upoh the order 
of the master; what portion, however, does not appear, nor wbether 
such' materials were furnished and repairs made before or after the 
exécution of the bond above referred to. If before, it was incum- 
bent upon the libelants to prove the fact, and the value of such 
materials furnished and repairs made; and, if after its exécution, 
their claim therêfor must be held to be subordinate to that of the 
intervener, Strong, because, as we hâve seen, they were charged, 
by the récitals in the bond, with notice of the terms of the contract 
under which Strong had parted with the possession of the steamer, 
and such contract was sufflcient to put the libelants upon inquiry 
as to the authority of the master to bind the steamer for materials 
and repairs while in the possession of Crocker & Brooks, under 
their contract to purchase; and they made no such inquiry. 

There remalns for considération the further question as to the 
right of the libelants to enforce, as against the intervener, Strong, 
a prior lien against the steamer for the materials furnished and 
repairs made by them upon the order of Orocker & Brooks, before 
the exécution of the bond above referred to. In passing upon this 
question, it Î8 necessary to keep in mind the following facts: That 
Messrs. Crocker & Brooks had not been authOrized by the inter- 
vener, StroUg, to make such repairs upon the crédit of the steamer, 
and that the libelants made no inquiry whatever as to the owner- 
ship of the steamer, or as to the authority of Crocker & Brooks 
to create a lien against the steamer for such materials and repairs, 
and such repairs were not necessary for her préservation. In 
view of thèse facts, the right of the libelants to maintain a prior 
lien as against the intervener, Strong, for that part of their claims 
now under considération, must dépend upon the answer to be 
given to this question : Were Messrs. Crocker & Brooks clothed 
by the intervener, Strong, with an ostensible authority to create 
liens against 'the steamer, for such altérations and repairs as they 
inight choose to hâve made? If the possession of the steamer 
under their agreèment to purchase gave to them such ostensible 
authority, then libelants might safely contract with them in rela- 
tion to such materials and repairs, relying upon such apparent 
authority, and without making any further inquiry. If, however, 
the intervener, Strong, in delivering possession of the steamer to 
Messrs. Crocker & Brooks under the contract above referred to, 
did not confer upon them an ostensible authority to bind the 
steamer for materials and repairs, then the libelants failed to exer- 
cise ordinary business prudence in not making some inquiry as 
to the actual ailthority of Orocker or Messrs. Crocker & Brooks, in 
thè premises,'ànd their claims must be held subordinate to that 
of the intervener, Strong. 

The question thus presented is, I think, set at rest by the décision 
of the supreine court of the United States in The Valencia, 165 U. S. 
264, 17 Sup. et. 323. That was a libel for coal furnished the steam- 
ship Valencia for.itSi spécifie use, and the coal was furnished upon 
the order of the New York Steamship Company, a corporation, who 
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opéra ted the steamer under a charter requirîng it to provide an3 
pay for ail coaL Tlie further facts are thus stated by the court: 

"ïhe libelants werè not aware of the existence of the charter àt the time they 
furnished the coal, nor did they know where the ship hailed from, whether she 
was foreign or domestic, nor what was her crédit. They were at the time 
without knowledge of the ownershlp of the vessel, or of the relations betwçén 
it and the New York Steamship Company, except fhat the company 'appeared 
to be directing its opération.' They made no inqulry as to the solvency of the 
steamship company, or as to the ownership or nationality of the vessel, but, in 
the belief that the ship was responsible for the supplies furnished, delivered 
the coal as above stated, charging the same on its books to 'S. S. Valencia, and 
owners, New York,' in some cases 'eity,' in others 'Pier 49, E. K., New York.' 
No fact proven in the case warranted the inference that either the master or 
the eharterer agreed to pledge the crédit of the vessel for the coal." 

In passing upon the right of the libelants in that case to enforce 
a maritime lien against the Valencia upon that state of facts, the 
court said: 

"Although the libelants were not aware of the existence of the charter party 
under which the Valencia was employed, It must be assumed upon the facts 
certlfied that, by reasonable diligence, they could hâve ascertained that the New 
York Steamship Company did not own the vessel, but used it under a charter 
party provlding that the eharterer should pay for ail needed coal. The libelants 
knew that the steamship company had an office in the city of New York. They 
did business wlth them at that office, and could easily hâve ascertained the own- 
ership of the vessel, and the relation of the steamship company to the owners. 
They were put upon inquiry, but they chose to shut their eyes, and make no 
inquiry touching thèse matters, or In référence to the solvency or crédit of that 
company. It is true that libelants delivered the coal in the behef that the 
vessel, whether a foreign or a domestic one, or by whomsoever owned, would 
be responsible for the value of such coal; but such a belief is not sufiicient in 
Itself to give a maritime lien." 

The principle thus laid down by the suprême court of the United 
States, when considered with référence to the particular facts to 
which it was applied in that case, goes to this extent, in efEect: 
That possession of a vessel under a charter does not confer upon the 
eharterer an apparent authority to create liens against the vessel 
for supplies; and that a person furnishing supplies to a vessel upon 
the order of one having no apparent authority to pledge the crédit 
of the vessel is put upon inquiry as to the actual authority of such 
person so to do. I am unable to discover any reason why a dif- 
férent rule should be applied in this case. The owner who deliv- 
ers possession of his vessel under an agreement for its sale upon 
condition is certainly entitled to no less protection against its 
unauthorized incumbrance than one who parts with possession 
of his vessel under a charter; and, if in the one case, then in the 
other, also, the person furnishing repairs, materials, or supplies to 
the vessel is put upon inquiry as to the authority of the person with 
whom he deals to pledge the crédit of the vessel. Nor does the fact 
that in this case the materials furnished and repairs made may 
hâve enhanced the value of the steamer, and so, in a certain sensé, 
hâve beneflted the owner, change the rule declared in the oase just 
cited. The materials and repairs were not necessary for the 
préservation of the steamer, although they may hâve been necessary 
in order to properly fit and equip her for the business in which 
she was employed by Messrs. Crocker & Brooks. The repairs were 
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in fact made for the beneflt of Crocker and others interested with 
liim in the purchase and opération of tlie steamer, and, as he was 
without actual or apparent authority to pledge the crédit of the 
vessel therefor, the claim of the libelants must be held to be subor- 
dinate to that of the intervener, Strong. 

4. The Libel of E. J. Loughery: This libel is to recover for 
services as purser while the steamer was being operated by Crocker 
& Brooks and others asSociated with them. The évidence shows 
clearly that he was employed for this purpose by Messrs. Crocker 
& Brooks, and I ain satisfied from ail of the circumstances in évi- 
dence that the libelant knew of the terms of the agreement under 
which they held possession of the steamer, Indeed, the évidence 
shows that the libelant advanced a portion of the money paid by 
Crocker & Brooks on account of its purchase at the time the steamer 
was delivered to them, and that, when this money was advanced, 
the libelant understood that he was to hâve some interest in the 
steamer. The évidence shows thàt the libelant considered himself 
a part owner, and that Crocker & Brooks also regarded him as such ; 
and the évidence points to the fact that this understanding was the 
resuit of an agreement between them that the libelant was to hâve 
au interest, not only in the steamer, but in the business in which she 
was engaged while he was rendering the services as purser, — in 
short, that he was a partner in that business. Under thèse circum- 
stances, I am satisfied that any claim the libelant may bave against 
the steamer or its procéeds for services rendered by him is subordi- 
nate to that of the intervener, Strong. 

5. Intervention of J. L. Kercheval: The évidence shows that 
Mr. Kercheval was employed as a traveling agent of the steamer, to 
solicit patronage along tbe Sacramento river. His own testimony 
is to the effect that he solicited trade at one place and another, 
and sometimes assisted on board when the steamer was making 
a landing, but he was not employed as one of the crew. I do not 
think the service this libelant was employed to render is a mari- 
time service, and therefore he is not entitled to enforce a lien 
against the steamer therefor. The Crystal Stream, 25 Ped. 575; 
Doolittlf V. Knobeloch, 39 Fed. 40. 

6. The Intervention of Frank Dalton: This libelant is entitled 
to recover the fuU amount claimed by him, less f 14, the amount of 
a hôtel bill, including whisky, cigars, and lodgings, furnished cer- 
tain rtersons connected with the steamer, but which can hardly be 
considered as having been furnished upon its crédit. 

The libels referred to in paragraphs 4 and 5 of this opinion will 
be dismissed, ajid the claims of ail other libelants will be allowed, 
with costs, less the amount claimed by any of them for services 
rendered after September 15, 1897, the date when the steamer was 
attached and taken into custody by the United States marshal under 
the process issued upon the libel of the Black jpiamond Coal-Mining 
Company. %he claims of Whelan & Whelan and McMurphy & 
McAvoy are subordinate to. that of the intervener, Strong, and that 
of Strong is subordinate tô the claims of ail the other libelants. Let 
such a decr(e be entered. 
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MASON Y. NEW YORK STEAM-POWBR 00. et aL 
(Circuit Court, S. D. New York. May 19, 1898.) 

JURISDICTIOIÎ OP CONTROVERST— NONKESIDBNT DEFENDANTS — MOTION TO SbT 
ASIDB SUBPŒNA AND SERVICE. 

Where the court would hâve jurisdiction to décide the controversy as to 
a nonresident défendant wlio cannot be compelled to litigate, if he should 
waive his Personal privilège and appear, a service of the subpœna upon 
him must be set aside, on his motion, but the subpœna itself will uot be set 
aside. 

Arthur H. Masten, for complainant. 

Stephen G. Clarke, for défendants Moore and others. 

Roger Foster, for défendant Synnott. 

LACOMBE, Circuit Judge. Défendants Moore and Synnott réside 
in, and are inhabitants of, the state of New Jersey. Moore appar- 
ently was served with the summons. He now moves to set aside such 
service and to set aside the subixBna. Synnott apparently has not 
been served. He moves to set aside the subpœna, Complainant is a 
citizen, inhabitant, and résident of Connecticut. 

I am not satisfled that this action is within the provisions of sec- 
tion 738, Eev. St. U. S. The nonresident défendants, therefore, can- 
not be constrained to litigate in this court, and for that reason the 
service of the summons on Moore must be set aside. The right to 
object to the jurisdiction of this court, however, is a purely personal 
privilège of the nonresident défendants, which they, or either of 
them, may waive. The court would hâve ample jurisdiction to décide 
the controversy, so far as they were concerned, if they should décide 
to waive their personal privilège and appear. For that reason, while 
sen'ice of the subpœna upon them will be set aside, the motion to set 
aside the subpœna itself as to them should be denied. 

The other questions raised upon motion for receiver may best be 
disposed of at final hearing; and, in view of the admissions as to 
some of the irregularities charged in the bill, injunction may mean- 
while be continued. 



MERCANTILE TRUST & DEPOSIT 00. OP BALTIMORE, MD., et al. v. 

LOW et al. 

(Circuit Court of Appeals, Fourth Circuit May 3, 1898.) 

No. 236. 

REORaANIZATION OP RaILROAD COMPANY — BONA FiDB PuRCHASER OP BOND 

Dbposited. 

Railroad bonds were deposited with a security company subject to the 
order of a reorganlzation committee. The owners received certiflcates of 
deposit therefor, stating the ternis of the agreement, which did not prevent 
the recovery of the bonds by the holder of the certiflcates, which wero 
made transférable by delivery. Af terwards many of such bondholders ap- 
proved a plan of reorganlzation, and signed an agreement giving such com- 
mittee full and unrestricted control of their bonds. Held, that one pur- 
chasing such certiflcates, after the holder thereof had signed such subse- 

87 F.-16 
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quent agreement, and who was aware of the terms thereof, could not re- 
cover the bonds represented tliéi'ebyi ' / ; 

Appeal from the Circuit Court of the United States for the Dis- 
trict, of Jil^ryland. 

E. J. D. Cross, John Phelps, John K. Cowen (Hugh L. Bond, Jr., 
on brief), for àppêllants. 

John N. Steele (Charles Steele, on brief), for appellees. 

Beforè GOFF, Circuit Judge, and BBAWLEY and PURNELL, Dis- 
trict Judges. 

GOFF, Circuit Judge. A bill in equity was filed in the circuit 
court of the United States for the district of Maryland by C. Adolphe 
Low, George F. Baker, and "William E. Strong, citizens and résidents 
of the state of New York, against tte Mercantile Trust & Deposit 
Company of Baltimore, a corporation created by the laws of the 
State of Maryland, and William H. Blackford, William H. Perot, 
John H. Tompkins, Frank Eedwood, Basil B. Gordon, and J. W. 
Middendorf, citizens and résidents pf Maryland. The suit grows out 
of the proceedings instituted in the circuit court of the United States 
for the Eastern district of North Carolina by the Farmers' Loan & 
Trust Company of New York, to foreclose a mortgage given to that 
Company, as trustée, by the Cape Fear & Yadkin Valley Railroad 
Company, a corporation of the state of North Carolina. The mort- 
gage was given to secure an issue of bonds to the amount of $10,000 
per mile upon the railroad Une and property of said company, as 
fully described in the said conveyance. The bonds were divided into 
three séries, "A," "B," "C," each séries a flrst lien on separate divi- 
sions of the railroad, known as "A," "B," "C," respectively, and a 
second lien on the other two, subordinate to the séries having the 
first lien on those other divisions, respectively. The railroad com- 
pany having defaulted in the payraent of interest on said bonds, by 
which the principal of the same became due and payable, the suit to 
foreclose was flled. The parties to this suit (excepting the Mercan- 
tile Trust & Deposit Company) intervened in that proceeding, the àp- 
pêllants as the "Baltimore Committee," and the appellees as the "New 
York Committee," of the bondholders, the former representing the 
holders of ail séries of said bonds, and the latter the séries A bond- 
holders. In stich foreclosure proceedings, the New York committee 
insisted that the railroad should be sold in separate divisions, so 
that each séries of bonds might hâve its own portion thereof as 
security ; while the Baltimore committee claimed that the road should 
be sold as an entirety, in order to préserve the property as a work- 
ing unit, and that the proceeds of sale should be apportioned among 
the various séries of bonds, proportionately as their respective values 
might be ascertained by tlie court. 

In order to perfect a plan of reorganization, an agreement was 
entered into on the 7th day of April, 1894, by a number of the hold- 
ers of the first mortgage boiids, by which the appellants were con- 
stituted a reorganization committee, representing bonds of ail the 
séries, with power to take such measures as they might deem proper 
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to secure the interests of the bondholders in the reorganization of 
said railroad company. Such committee was also authorized to pré- 
pare a plan of reorganization and to act as a purchasing committee. 
Tlie bondholders subscribing to said agreement were to deposit their 
bonds with either of the two depositaries mentioned in the agree- 
ment, — the Farmers' Loàn & Trust Company of New York and the 
Mercantile Trust & Deposit Company of Baltimore. Under this 
agreement a large number of bonds of each séries were deposited 
with the Mercantile Trust & Deposit Company of Baltimore, for 
which certificates were issued in the usual form. It was set forth 
in said certificates — which first described the bonds deposited — that 
the bonds had been placed with said company subject to the terms 
of the agreement mentioned, and to the order of the committee there- 
in named, or a majority of them, and that the holder assented to the 
agreement by receiving the certiflcate. Also it was stated in said 
certificates that the holder was entitled to receive ail the benefits 
and advantages coming to the depositor under the agreement, and 
that they were to be transférable by delivery to the purchaser there- 
of. The plan of reorganization, when prepared, was to be submit- 
ted to the bondholders, at a meeting to be called by the committee, 
of which notice was to be duly given, and copies of the plan sent 
to such holders, it being provided in the agreement that the plan 
should be declared adopted, if approved by a majority of each séries 
of bonds. 

The Baltimore committee prepared a plan of reorganization, dated 
October 31, 1895, which was mailed to the various depositors and 
holders of certificates, and shortly after a notice was sent to each 
certiflcate holder, whose address was known to the committee, ad- 
vising him of the meeting of the bondholders to be held December 
23, 1895, for the purpose of considering said plan and adopting or 
rejecting the same. With the plan and bearing the same date (Oc- 
tober 31, 1895) was an agreement, printed in due form, by which the 
bondholders, or certiflcate holders, who signed the same, constituted 
the committee so appointed under the agreement of April 7, 1894, 
a reorganization committee, for the purpose of perfecting the agree- 
ment and plan submitted with it. This agreement provided in what 
manner persons could become parties thereto; it authorized the îs- 
suing of reorganization certificates in exchange for certificates is- 
sued under the agreement of April 7, 1894; regulated the terms and 
negotiability of the same; and set forth that the rights of the trans- 
férée thereof should be subject to the conditions of said agreement. 
The committee so appointed was given full and unrestricted power 
over the bonds, stock certificates, and securities of the signers of 
said agreement, and authorized to vote the same at any and ail meet- 
ings of stockholders, bondholders, or creditors. It was empowered 
to make such changes as might be deemed proper in the plan of re- 
organization, and the signers of the agreement were to be bound by 
such changed or modified plan. With this last-mentioned agreement, 
which was dated October 31, 1895, the notice mentioned was sent 
requesting those holding certificates under the agreement of April 
7, 1894, to assent to the new agreement by signing the same, provided 
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the owners approved of the plan, A large number of the bondhold- 
ers did so assent, and returned the copies of the agreement, duly 
signed by them, to the secretary of the committee. 

Before the Baltimore committee had matured their plan of reor- 
ganization, certain holders of the A bonds, who were not satisfled 
with the then existing situation, entered into an agreement with the 
appellees, the New York committee, by which certain rights relative 
to the bonds held by them were given to said committee, and certain 
duties, not essential to be now set forth, were imposed upon it. 

It is quite évident that the New York committee was formed for 
the express purpose of providing especially for the protection of séries 
A bonds, the intention being to secure for that purpose, if possible, 
a sale of the railroad by divisions, thereby necessarily opposing the 
plan of the Baltimore committee. On the 7th of November, 1895, 
the New York committee cauged an advertisement to be inserted in 
certain of the Baltimore newspapers, in which it was set forth that 
the plan of reorganization adopted by the Baltimore committee was 
unsatisfactory; that better terms could be secured for the séries A 
and B bonds; and requesting holders of the same to withhold their 
approval of the agreement sent them by the Baltimore committee 
until the situation could be further investigated by the New York 
committee. On the 12th of November, 1895, that committee pub- 
lished in said papers a further notice, calling attention to the fact 
that by the agreement of April 7, 1894, it was expressly provided 
that, when a plan of reorganization had been prepared by the Bal- 
timore committee, a meeting of ail the certiflcate holders should be 
called for the purpose of taking action upon the same; that no such 
meeting had been called, but that the Baltimore committee was ask- 
ing the certificate holders to sign a new agreement, and commit them- 
selves to a plan of reorganization, without having had the oppor- 
tunity of considering the objections thereto that a meeting of such 
holders would hâve afforded. This notice also requested the cer- 
tiflcate holders not to sign the agreement presented by the Baltimore 
committee, dated October 31, 1895, until such meeting should be 
called and held. 

The Baltimore committee called a meeting of the certiflcate hold- 
ers, under the agreement of April 7, 1894, for the 23d of December, 
1895. Such meeting was duly held, at which the Baltimore com- 
mittee represented the folio wing bonds: Class A, |366,000; class 
B, 1427,000; class G, $536,000. At this meeting the certiflcates held 
by the New York committee were represented and voted against the 
plan as prepared by the Baltimore committee. The vote cast was 
as follows : For the plan of the Baltimore committee, A bonds 394, 
B bonds 497, C bonds 638 ; for thç plan of the New York committee, 
A bonds 595, B bonds 30, C bonds 15. As the plan of reorganiza- 
tion prepared by the Baltimore committee did not receive a ma- 
Jority vote of the holders of certiflcates of each class of bonds, as 
required by the agreement of April 7, 1894, the same was not adopt- 
ed. 

The appellees then made demand of the Mercantile Trust & Deposit 
Company for the return of the bonds represented by the certiflcates 
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held by them, offering at the same time to pay ail assessments then 
due on said bonds, as required by the agreement of April 7, 1894, 
and claiming that the Baltimore committee had no further authority 
or duties to perform under that agreement. The trust company de- 
livered to the appellees ail of the bonds represented by the certifi- 
cates held by them, except those whose owners had signed the agree- 
ment of October 31, 1895, and which had been acquired by the appel- 
lees subséquent to such signing. This suit was then brought to com- 
pel the delivery of such last-mentioned bonds to the appellees. 

The court below entered a decree by which the Mercantile Trust 
& Deposit Company was required to surrender to the appellees ail 
the bonds in controversy, provided the appellees returned to said 
company the certiflcates representing the same theretofore issued 
by it. From this decree this appeal is prosecuted. 

The bonds in controversy were deposited with the trust company, 
défendant below, under the agreement of April 7, 1894. The re- 
fusai to return them to the certiflcate holders was based upon the 
provisions of the agreement of October 31, 1895. As to the owner- 
ship of the bonds in suit, or the certiflcates representing them, there 
is no dispute, and the controversy is as to which committee has the 
right to vote and control the same pending the reorganization of 
the railroad. By the agreement of April 7, 1894, it was provided that 
if a majority of either class of bonds should disapprove the plan to 
be submitted, the same should not be adopted, and that the certifl- 
cate holders should not be bound by it. Under that agreement, on 
the failure of the plan of reorganization to receive a majority of 
each séries of bonds, there can be no doubt but that it was the duty 
of the committee to return the bonds on the surrender of the cer- 
tiflcates representing them. The question we now hâve to dispose 
of dépends upon and requires the construction of the agreement of 
October 31, 1895. Under it, was it the duty of the Baltimore com- 
mittee to return the bonds, if the plan indicated by the agreement 
entered into should not be adopted? The nro visions of the agree- 
ments of April 7, 1894, and October 31, 1895, are not the same, and 
the latter was evidently drawn to meet conditions not existing when 
the former was proposed. It is disclosed by the testimony that the 
New York committee — the appellees — was formed for the purpose 
of preventing the adoption of the plan referred to in the agreement 
of April 7, 1894. To accomplish this, certiflcates, under the agree- 
ment by which the Baltimore committee was organized, represent- 
ing $595,000 of bonds, were purchased by the New York committee, 
or those representing it. In this connection, it is well to note the 
fact that the certiflcates so purchased by the New York committee, 
now in controversy, were bought in open market, after the holders 
of the bonds represented by them had signed the agreement of Oc- 
tober 31, 1893. 

It is apparent that the plan of reorganization as presented with the 
agreement of October 31, 1895, was prepared with the full realiza- 
tion of the fact, subsequently disclosed, that the method originally 
contemplated under the agreement of April 7, 1894, would not re- 
çoive the approval of those holding certiflcates of séries A bonds. 
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The agreements are quite différent, and clearly so, în order to meet 
the changed conditions in référence to the interests represented by 
the différent bonds. Under the agreement of October 31, 1895, the 
Baltimore committee was giren by those signing it absolute power 
over the bonds deposited by them,^such power as the owners of the 
same had prior to such signing. That committee heldin theaggregate 
over $1,500,000 of the bonds referred to in the agreement, and it 
was authorized to reorganize the roâd in such manner as to best pro- 
tect the interests holding the same. It was also authorized to be- 
come a party to the foreclosure suit and to other suits, to bid for 
the railroad and its property, to ptrchase the same, and to sell any 
part thereof, to transfer the property to a new corporation, and to 
apportion the securities of the same among the parties entitled there- 
to. 

The agreement of April 7, 1894, was a valid contract, and bound 
the parties thereto. The agreenaent of October 31, 1895, was entirely 
proper, binding the parties signing it, and as to them changing the 
terms of the contract of April 7, 1894, in several particulars, not 
now necessary to be set fortb in détail. The agreement of April 
6, 1895, by which the appellees were constituted a committee for 
the purposes mentioned therein, was regularly executed, and bound 
the parties assenting to it. The owners of the bonds and certificates 
so assenting had the right to adopt the course therein suggested, if 
in their opinion their interests would bé be^t protected thereby. The 
New York committee was. constituted under the agreement of April 
6, 1895, which authorized those mentioned therein tO act for the 
bondholders who signed the same, and who deposited their bonds as 
provided for therein. This entitled them, as such committee, to be 
heard on ail matters affecting the bonds so represented by them, and 
in addition to their said flduciary capacity, as holders of the certifi- 
cates issued under the agreement of April 7, 1894, — not affected by 
the terms of the agreement of October 31, 1895, — the appellees were 
entitled to be heard by the couiSt below, in their effort to obtain pos- 
session of the bonds referred to in said certificates. We therefore find 
no error in the ruling of the court below that the appellees, as a com- 
mittee, were entitled to sue for the recovery of the possession of the 
bonds represented by certificates issued by the défendant below. 
The contention of the appellants in this particular is without merit. 

Those who, after the agreement of April 7, 1894, purchased bonds 
issued by the Yadkin Valley Railroad Company— nespecially the ap- 
pellees — were aware that the same were in default ; that a fore- 
closure suit \*'as pending; that the bonds had been dishonored; and 
therefore they took such title thereto as the transferror had therein. 
Parsons v. Jackson, 99 U. S. 434; Wood v. Deposit Co., 128 U. S. 
416, 9 Sup. Ot. 131; White T. Railroad Ce, 21 How. 575; Daniel, 
Neg. Inst. §§ 1500, 1502, 1505; Arents v. Com., 18 Grat. 773. In this 
case, the purchaser of the certificates representing the bonds would 
take them subject to the tërffls of the agreements nndér which such 
certificates' wére issued, 'cohcërning which it was his dnty to be f ully 
advised. The certificates issued under the agreement of April 7, 
1894, were to be negotiable aùd transférable subject to the provi- 
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sions of that agreement. Those provisions did not prevent the re- 
covery of the bonds described in the certificat es, by such bolders of 
the latter as should présent them, but the terms of the agreement of 
October 31, 1895, did prevent it, so far as the bonds were concerned 
whose owners had signed that contract. The évidence fuUy dis- 
closes the fact that the appellees were aware that many of the hold- 
ers of certiflcates issued under the agreement of April 7, 1894, had 
signed the subséquent contract of October 31, 1895, and also that 
they were fully advised as to the provisions of that agreement. The 
agent of the appellees states that he was directed to purchase any 
bonds concerning which he had not been advised that the owners 
had assented to the agreement mentioned, It is impossible to es- 
cai)e the conclusion that the appellees, or those representing them, 
desired to purchase as many of the séries A bonds as they could ob- 
tain in the market, without their spécial attention being called to 
what one of their agents refers to as "légal knowledge" of the fact 
that the former owners of the same had "assented" to the terms of 
the contract of October 31, 1895, by subscribing their names to the 
same. That those who so represented the appellees intentionally re- 
frained from ascertaining if the bonds purchased by them had as- 
sented to and were bound by the trust created by the contract of 
October 31, 1895, is clearly shown by the testîmony. If they, in 
fact, were without the légal information they speak of, the ignor- 
ance was willful, and such conduct on their part involves the ap- 
pellees in the bad faith that results from it, so far as the interests 
of the appellants in the bonds so purchased are concerned. 

The Baltimore committee was lawfully in possession of the bonds 
in controversy, and the burden was on the parties demanding them 
to show that they were bona flde purchasers. This, we conclude, in 
the light of the évidence, the terms of the agreements, and the in- 
tention and conduct of the parties, thev hâve failed to do. 

We see no error in the action of the court below in overruling 
appellants' exceptions to the testimony offered by the appellees, and 
we do not flnd it necessary to dispose of the other matters suggested 
by the assignments of error. 

The decree appealed from will be reversed, and this cause will be 
remanded, with instructions to enter a decree permitting the Mer- 
cantile Trust & Deposit Company of Baltimore to retain the posses- 
sion of the bonds of the Cape Fear & Yadkin Valley Kailroad Com- 
pany, now in controversy, described in the certiflcates issued by said 
trust Company, under the bondholders' agreement of April 7, 1894, 
numbered 458 to 467, inclusive, and 974 to 978, inclusive; and as to 
other matters, to dispose of the case as indicated by this opinion. Re- 
versed. 
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EISÏÏNMANN V. DïïLEMAR'S NEVADA GOLD-MIN. CO. 

(Circuit Court, D. Nevada. April 23, 1898.) 

No. 657. 

1. Removal of Causes— Dei.at in Filing Record. 

Where a cause Is removed from a state to a fédéral coturt, the mère fact 
that the record is net filed in the fédéral court untll after the flrst day of 
the next terra does not furnish sufiieient ground for remanding the cause, 
it not appearing that the delay was for the purpose of delaying the trial 
or causing some other injury to the opposing party, and no inexcusable 
neglect of duty on the part of counsel being shown. The court, however, 
may, in its discrétion, impose such conditions as may seem just and proper 
under the clrcumstances. 

a Same— JuRisDiCTioN OF Fedebal Coukt. 

Where a cause is removable under the statute, upon the flling of a pétition 
and bond for removal, the jurisdiction of the fédéral court attaches at once. 
In advance of the flling of a copy of the record, and no order of the state 
court for removal is necessary. 

Benjamin Sanders and Torreyson & Summerfleld, for plaintiff. 
Henry Kives and J. K. Judge, for défendant. 

HAWLEY, District Judge (orally). On the 16tli day of Decem- 
ber, 1897, the défendant iiled its pétition in the state district court of 
Lincoln county, Nev., for the removal of this cause to the United 
States circuit court for this district, upon the ground of diverse 
citizenship. The plaintiff is a résident and citizen of Nevada. The 
défendant is a corporation organized under and by virtue of the 
laws of New Jersey. Accompanying this pétition, the défendant 
filed a bond for the flling of the record in the circuit court on the 
first day of the next term thereof, which was March 21, 1898. The 
record was not filed in this court until March 28th, — seven days 
after the commencement of the term. Plaintiff moves to remand 
the cause, on the ground that the record thereof was not flled in 
this court on the flrst day of the March term. Undoubtedly, there 
may be cases where the circumstances attending the delay of flling 
the record would justify the court, in the exercise of its discrétion, 
in remanding the case; as, for instance, where it clearly appears 
that the failure to flle the record on the flrst day of the term was 
for the express purpose of procuring a delav in the trial of the 
case, or causing some other injury or damage to the adverse party. 
And it may be that inattention, ignorance, or other inexcusable 
neglect of duty upon the part of, counsel might be shown to be of 
such a character as to warrant such action to be taken. But the 
mère fact that the record in the présent case was not flled in this 
court on the first day of the March term does not furnish sufiScient 
gronnd for remanding the cause. 

Under the law, this court is not deprived of its jurisdiction by the 
mère failure of the removing party to hâve the record hère on the 
flrst day of the term. The provision in the act requiring the record 
to be filed in this court at that time is intended to aid the United 
States courts in regulating the practice in removal cases so as to 
prevent any injustice or unnecessary delay; and, if not strictly 
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complîffl with, the court may impose such terms as may be deetned 
just and proper in the premises. No advantage can ever be gained 
by a failure to comply with the law in this respect. 

The rules of this court which regulate the proceedinga to be 
taken in removal cases from the state courts provide that: 

"Whenever the papers In a case reruoved trom a state court hâve not been filed 
In this court, at the day appointed by law, the party then, after filing the papers, 
shall give notice thereof to the adverse party, and such adverse party shall, 
after such notice, hâve the time allowed in this rule to enter his appearance lu 
this court and plead, or amend his pleading." Kule 78. 

See, also, Eule 79. 

The object and purpose of thèse rules is to carry ont the ex- 
press terms of the statute for the adTancement of justice and the 
prévention of delays in proceedings. Chiatovich v. Hanchett, 78 
Fed. 193, 194. 

Were it not for certain matters set forth in an afiSdavit filed by 
Henry Rives, attorney for défendant, with the apparent intention 
of excusing himself from any négligence for not having the record 
in this court on the first day of the term, the plaintif? vpould hâve 
no ground whatever upon which to support his motion. The at- 
tempted excuses are based upon an erroneous idea as to the require- 
ments of the law. AiSant seems to think that the case is not prop- 
erly before this court, because no order was made by the district 
court of Lincoln county approving and accepting the pétition and 
bond, nor any order obtained from said court requiring the clerk 
thereof to forward to this court a cony of said record. The af- 
fldavit upon this point states, among other things: 

"That on account of there having been no session of said district court, nor 
any judge thereof, In said Lincoln county, since said pétition and bond were 
filed therein, this défendant has not been able to présent either said pétition or 
bond to said district court, or to any judge thereof, for the purpose of having 
said pétition and bond accepted as provided by law; that he caused a certified 
copy of the record of said cause to be filed In this court on or about the 28th day 
of Mareh, 1898. only from an abimdance of caution, and not because he belleves 
this, the circuit court of the United States, acquires thereby any jurisdiction 
thereof, owing to the fact that the défendant has never had an opportunity to 
and has never presented said pétition or bond to said court for acceptance or 
for its approval of the surettes on said bond, or to hâve It make the requisite order 
that the clerli of said court forward to this court a copy of said record; tliat 
said record which was filed in this court on the day last above mentioned is not 
a complète or sufBcient record, because It does not show that said district court 
ever accepted said pétition or bond, or ever ordered said record certified to thia 
court." 

The law is now well settled (although a few stray cases may be 
found to the contrary) that, wben a sufflcient cause for removal is 
made in the state court, its jurisdiction ends, and no order of 
the state court for removal is necessary. In other words, upon the 
âling of the pétition for removal, accompanied by a proper bond, — 
the suit being removable under the statute, — ^the jurisdiction of 
the fédéral court immediately attaches in advance of the filing of 
the copy of the record; and whether that court should retain juris- 
diction is for it, and not for the state court, to détermine. 

In this case there were no objections made either to the sufBciency 
«f the pétition, or of the bond, or to the sureties on the bond. 
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If the case rested solely upon the facts, wMch are above quoted from 
the affidavit of counsel, this court would be called- iipon to déter- 
mine whetlier such facts offered any excuse. As a gênerai rule, 
ignorance of the law does not furnish any excuse for not comply- 
ing witli its provisions ; but it is unnecessary to paSB upon that 
question. It is sufflcient to say that the affidavit does state other 
facts which reasonably account for the delay in the présent case, 
viz.: That, on the day the pétition and bond were filed in the state 
court, the clerk of the district court "was directed to at once make 
a certified copy of the record in said cause, and was told to hold 
the same in readiness, so that he could at once forward the same 
to this court whenéver so directed; that on the lOth day of March, 
1898, affiant telegraphed to said clerk to f orward said certified copy 
of said record to T. J. 'Edwards, the clerk of this court at Carson 
City, Nevada." It is the duty of this court to guard with jealous 
care against any abuSei of the privilège of removing causes from 
the state court for the mère purpose of securing a delay in the 
trial of the case. But it does not affirmatiVely appear that the 
failure to présent the record in this court on the ôrst day of the 
March tenu was from any désire, intent, or purpose on the part 
of défendant to hinder or delay the trial, or any other proceedings, 
in this case. The application for removal was based upon statutory 
grounds,. and appears to hâve been màde in good faith. And, 
inasmucli as the delay bas not caused any injùry oi* damage to the 
plaintiff,-^the question being within the discrétion of the court, — 

1 am of opinion that it ought not to be held, uhdér ail the cir- 
cumstances of this case, that the delay was so unreasonable or in- 
excusable, uhder the principles announced in the decided cases upon 
this subject, as to justify remanding the cause. 

The f ollowing authorities support the views herein expressed : 
Eemoval Cases, 100: U. S. 457, 472; Railroad Co. v. Mississippi, 
102 U. S. 135; Kern v. Huidekoper, 103 U. S. 485, 491; Railroad 
Co. V. Koontz, 104 U. S. 5, 14; Steamship Co. v. Tugman, 106 U. 
S. 118, 1 Sup. et. 58; Railway Co. v, McLean, 108 U. S. 212, 216, 

2 Sup. et. 498; Kidder v. Featteau, 2 Ped. 616; Woolridge v. 
McKenna, 8 Fed. 650, 666; Hall v. Brooks, 14 Fed. 113; Rowell 
V. Hill, 28 Fed. 433; Wilson v. Télegraph Co., 34 Fed. 561; Lucker 
V, Assurance Co., 66 Fed. 161; Pierce v. Corrigan, 77 Fed. 657; 
Lund V. Railway Co,, 78 Fed. 385; Jackson v. Insurance Co., 8 
Woods, 413, Fed. Cas. No. 7,141; Dill. Rem. Causes (5th Ed.) § 157. 

Motion to remand denied. 
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NUGENT V. PHILADELPHIA TRACTION CO. 

(Circuit Court, E. D, Pennsylvanla. May 31, 1898.) 

No. 31. 

COUllTS— CONCUBREKT JOBISDICTrON— Co^'CI>DSlVENESS DP ADJUDICATION. 

Wherè sults on the same cause of action are pending simultaneously In 
tlie State court and in the United States circuit court, a final judgment 
entered in the former is binding on the latter.i 

TMs was an action by one Nugent against the Philadelphia Trac- 
tion Company. Plaintifl demurs to the plea. 

lugham & Newitt, for plaintiff. 
ïhad. L. Vanderslice, for défendant. 

BUTLER, District Judge. The plea sets eut a good défense, and 
the demurrer must be overruled. The judgment in the common pleas 
is conclusive. If the suit there had terminated with the order of 
reversai, there might be some question about its effect. The question 
need not however be considered. The subséquent judgment entered 
was a final disposition of the rights of the parties. I am not at 
liberty to consider the propriety of entering that judgment; the 
question is not before me. The judgment is not hère for review, and 
cannot be disregarded; it must stand until reversed. The seope and 
construction of the statute under which the court proceeded, and its 
applicability to the facts, were matters for the considération of that 
court; and its judgment respecting them is conclusive. The suit 
bere did not oust the jurisdiction which had previously attached in 
the common pleas. The two courts thereafter had concurrent au- 
thority to proceed and dispose of the cause of litigation (if it was not 
disposed of previously to the suit hère), and a disposition of it by 
either would condude further proceeding by the other. The situa- 
tion is unlike that which arises in cases of removal, or appeal. The 
plaintiff was at liberty to seek final judgment in either suit, and the 
défendant equally at liberty to invoke the aid of the court in either, 
to that end. The défendant invoked and obtained such aid in the 
state court. If the plaintiff had obtained permission to discontinue 
the first suit, before commencing the second, the situation would be 
différent. Discontinuances are treated as if at the option of the 
plaintiff alone, but they nevertheless rest upon an implied assont of 
the court, and should not be allowed in any case after verdict, where 
the object is to prolong the litigation. A discontinuance would not 
hâve been allowed by the court in this case after the order of reversai. 
It is suiïicient that it was not allowed, however, and that the case re- 
mained open to further action, as the court detei-mined. 

1 As to "Res Judicata as between Fédéral and State Courts," see note to 
Railroad Co, v. Morgan, 21 G. 0. A. 48a 
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ELKHAUT NAT. BANK v. NOETHWESTBRN GUARANTT LOAN CO. et aL 

(Circuit Court of Appeals, Third Circuit. Aprll 12, 1898.) 
No. 17. 

1. JUBISDICTION OP FEDERAI, CoURT— FORBIGN CORPORATION— SuiT TO ENFOECE 
LlABILITY OF StOCKHOLDBRS. 

Unless it voluntarily appears, a forelgn corporation cannot be made a party 
défendant to a suit in a fédéral court by one of its creditors, wlio seeks tlie 
appointment of a receiver, an accounting, and to enforce the individual lia- 
bility of stockïiolclers who are witliin the jurisdiction of tlie court. 
8. Suit to Enforce Stockholdbrs' Liabiuty— Necessary Parties. 

The corporation and ail its stockticlders are necessary parties défendant to- 
a creditors' suit for the appointment of a receiver, an accounting, and to en- 
force the Personal liablllty of stockholders, and, If the corporation cannot 
be brought In, the suit must be dlsmissed. 

Appeal f rom the Circuit Cîourt of the "Dnited States for the Eastern 
District of Pennsylvania. 

This was a suit by the Elkhart National Bank, of Elkhart, Ind., 
against the Northwestern Guaranty Loan Company, of Minnesota, 
and Edward P. Allison and others, stockholders of said corporation, 
residing within the Eastern district of Pennsylvania. The purpose 
of the suit was to enforce the individual liability of stockholders. 
The bill was dismissed for want of necessary parties défendant, and 
plaintiff appeals. 

M. H. Boutelle, for appellant. 
John G. Johnson, for appellees. 

Before ACHESON, Circuit Judge, and BUTLER and BRADFORD, 
District Judges. 

BUTLER, District Judge. Can the suit be sustained? The bill 
avers, substantially, that the loan company was organized under 
the laws of Minnesota; that the individual défendants named, to- 
gether with a large number of other persons net résidents of Pennsyl- 
vania, hold its stock; that in May, 1893, the district court of Henne- 
pin county, Minn., adjudged the company insolvent, in proceedings 
instituted under a statute of that state, and appointed a receiver, 
who took possession of its assets, and continues to hold them; that 
the plaintiff obtained a judgment against the company, since that 
date, which is unpaid; that the assets of the loan company do not ex- 
ceed $500,000, while its indebtedness exceeds $3,000,000; that the in- 
dividual défendants named hold 846 shares of its stock, worth at the 
par value |84,000, and réside in Pennsylvania; that by the laws of 
Minnesota the stockholders of the company are personally liable to 
its creditors, each in an amount equal to the par value of the stock 
held by him, or so much thereof as is necessary to pay his proportion 
of the balance due creditors, after the assets of the company hâve 
been exhausted ; that the deflciency of assets is more than |2,500,000, 
and that the amount of stock liable to call for contribution, on ac- 
count of this deflciency represents in money $1,250,000. The relief 
sought is stated as follows: 
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"That said défendants may make a full diselosure, discovery and answer to 
ail and several the matters aforesaid, and aecording to the best and utmost of 
their knowledge, remembrance, information and belief, full, true, direct and 
perfect answers make to ail and several the allégations and charges herein con- 
tained, as though specially interrogated on each thereof, and that an ac- 
eount be taken, ascertaining the value of ail and several the assets, properties 
and effects of whatsoever kind or character of said défendant Northwestern 
Gimranty Loan Company, applicable to the payment of its Indebtedness, the 
stockholders of said corporation and the amount of stock held by each at the 
date of the adjudication of Insolvency of said Northwestern Guaranty Loan 
Company; the amount of Indebtedness of said corporation and to whom due; 
the amount due on plaintifC's judgment, and that a receiver herein and In this 
suit be appointed, and that each of said several stockholders veithin the juris- 
diction of this court, défendants herein, be adjudged and decreed to pay to said 
receiver, for the equal beneflt of your orator and ail other creditors of said 
Northwestern Guaranty Loan Company, who may become parties hereto, and 
prove their daims herein, a sum equal In amount to the par value of the 
shares of stock held by each." 

Thus it appears that the suit is an ordinary proceeding in equity 
by creditors' bill, for au account and settlement of the rights and lia- 
bilities of parties. The individual défendants served demurred, 
assigning among other causes the absence of essential parties, to wil^ 
the loan company, and stockholders outside this state. The court 
sustained the demurrer and dismissed the bill. The loan company 
is improperly joined as a défendant, Under the act of congress of 
March 3, 1887, it is not liable to suit hère. Phosphate Go. v. Brown, 
20 G. G. A. 428, 74 Fed. 321; Anderson v. Watt, 138 U. S. 694, 11 
Sup. Gt. 449; Shaw v. Mining Go., 145 U. S. 444, 12 Sup. Ct. 935. The 
suggestion that the company may voluntarily corne in is immaterial ; 
it is not hère, and the presumption is that it will not corne. The 
nonresident stockholders are not joined. 

We are now called upon to décide whether the company and non- 
resident stockholders are necessary parties to the litigation. This 
is the only question presented. The argument addressed to us for 
the plaintiff took a wide range, and was largely devoted to a con- 
sidération of the local laws of Minnesota. With thèse laws, how- 
ever, we hâve no présent concern, except in so far as they bear on the 
question of personal liability sought to be enforced. This question 
is not raised, nor is it open to controversy. Are the loan company 
and nonresident stockholders necessary parties? In determining 
this question we are not govemed by the laws of Minnesota, but by 
the ordinary rules and practice of courts of equity. The practice 
adopted in proceedings under the local laws of that state against 
stockholders, or in equity proceedings there, based upon such laws, 
is unimportant to the inquiry before us. As before stated the suit 
is an ordinary one to ascertain the rights and liabilities of parties 
and to enforce contribution and settlement. The relations of the 
parties arise ont of their mutual connection with the loan company — 
the plaintiff as a créditer, and the individual défendants as stock- 
holders. The laws of Minnesota impose on such stockholders 
a Personal liability equal to the par value of the stock held, and 
render them subject to call for payment of so much thereof as 
may be necessary to pay creditors, after the company's assets hâve 
been exhausted. To enable the court to make a decree it must take 
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an account, détermine the amouut of assets, tlie estent of indebted- 
ness, and the names and situation of the stockholders, the number of 
shares held by each, and thus détermine what each should con- 
tribute, if contribution is foùnd to be necessary. And this m pre- 
cisely what the bill asks to haye done. Can it be done in the ab- 
sence of the loan company and the nonresident stockholders? We 
are confident in the judgment that it cannot: First, because they 
are directly interested in the resuit, and, second, because the de- 
fendants sued cannot protect themselves and secure a just déter- 
mination of their liabilities. How can the estent of the company's 
indebtedness be determined without its présence and assistance, — who 
else dan défend against nnjust claims? It is no answer to say that 
the estent of indebtedness and the value of assets will be determined 
by the insolvent proceeding pending in Minnesota. That proceeding 
will net conclude, nor affect, the stockholders, who are not parties to 
it. It involves only the creditors and the company. The creditors 
might hâve inade the stockholders parties and thus hâve hàd their lia- 
bilities ascértained. They did not howevei? choosé to do so; and ap- 
pear to hâve contented themselves with a decree declaring the com- 
pany insolvent and appointing a receiver, who took possession of 
the assets, but has filed no account and made no distribution, al- 
though flve years hâve since elapsed. Nor is it an answer to say 
that the plaintifl must bear the burden of proving its allégations and 
establishing a case that will justify the decree sbught. It might be 
easy to prove the allégations in the absence of défense, but the ques- 
tion recurs> how can the stockholders défend, standing alone? And 
again, how can the equity of stockholders between themselves, be 
settled and enforced, without ail being made parties? It will not 
do to say they hâve no such equities. By the terms of the statute 
they hâve. As is said in Arthur v. Willius, 44 Minn. 413, 46 N. W. 
852: 

"As to the alleged defect of parties, the rule undoubtedly la that In an action 
under chapter 76, when It Is sought to enforce the individual liability of stock- 
holders, ail of the stockholders should be made parties, and that if they are not, 
It constltutes a defect of parties which may be taken advantage of by answer 
or demurrer. Allen v. Walsh, 25 Minn. 543; Johnson v. Fischer, 30 Minn. 173, 
14 N. W. 799. » ♦ • The rule requiring ail stockholders to be made parties 
is one peculiarly for the benefit of those stockholders who are made parties, the 
object being that ail who are similarly Iia;ble should be b'rotight Into court and 
made to stand their proportionate share of the liability^ and thus save their 
associâtes from being compelled to pay more than their share." 

See, also, Clarke v. Opera-Honse Co. (Minn.) 59 N. W. 632. 

We cannot doubt theref ore that the loan company and nonresident 
stockholders are necessary parties. As has been well said by the 
courts, ail pensons having an interest in the subject-ruatter of contro- 
versy, of suça a nature that a final decree cannot be made without 
either affecting them, or leaving the çontroversy in such a condition 
that its final détermination may be inconsistent wîth equity and good 
conscience, are necessary parties. Shields y. Bârrow, 17 How. 139; 
Ribon V. Eailroad Cos., 16 Wall. 446; Bailey v. Inglee, 2 Pmge, 278; 
Cattle Co. y. Frank, 148 U. S. 603, 13 Sup. Ct 691. 

It is urgedthat the creditors will be remediless if the suit is not 
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sustained. If this were true the fact would afford no Justification 
for sustaining It and thus inflicting injustice on the défendants. 
The plaintifï's misfortune in such a case would resuit from its 
own want of care in dealing with the loan company, in ignorance 
of the law. It does not seem however to be true. The plaintiff 
says in the brief furnished us "the laws of Minnesota impose 
the ordinary stockholders' liability, and prescribe an essentially 
équitable remedy for its enforcements." This is true; and the rem- 
edy seems to be fuUy adéquate to secure the creditors' ihterests, un- 
der ail circumstances. It provides for ascertaining the amount of 
assets, extent of indebtedness, who the stockholders are, what 
amount each holds, and for settling the rights and liabilities of ail 
parties interested. This statutory remedy may not be exclusive; 
(we do not suggest that it is or is not), but if creditors choose to dis- 
regard it and proceed as they hâve done hère, they are bound by the 
ordinary rules which govern equity practice, independently of the 
Minnesota statute and the administration of the remedy it provides, 
by the courte of that state. There may, possibly, be diflSculty in ap- 
plying that remedy to foreign stockholders. Do not such stockhold- 
ers, however, bind themselves to it by taking stock, as fully as they 
do to the provision for personal liability? We need not answer 
this question at présent. The statute seems to contemplate a pro- 
ceeding against ail stockholders, in corporations organized under the 
laws of the state, and a final decree therein. The process of the 
court cannot be executed outside the state; but would not foreign 
stockholders, after notice and opportunity to be heard, be concluded? 
If not so concluded it seems probable that the creditors, having 
exhausted this remedy, and the foreign stockholders having been 
afforded opportunity of hearing, might support an auxiliary Mil else- 
where. Of course if the decree is conclusive the court could not en- 
force it against foreign stockholders, but in such case it might be 
enf oroed by auxiliary equity proceedings where the stockholders 
réside. It is thus made apparent, we think, that the plaintifif's 
présent situation is not such (to say the least) as warrants the adop- 
tion of extrême measures to sustain the bill. 

The decree must be afiirmed, but with a slight amendment, neces- 
sary to avoid possible embarrassment hereafter. The addition of 
the words "without préjudice" will accomplish this; and the cause 
is remanded with directions to add thèse words to the decree dis- 
missing the bill. Indeed, as the court said in Cattle Co. t. Frank, 
148 U. S. 612, 13 Sup. Ct. 691, they should always be added where 
a bill is dismissed without disposing of the merits. The costs of the 
appeal must be paid by the appellant, who might hâve procured the 
amendment, by application to tiie circuit court. 
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GRISWOLD T. HILTON. 
(Circuit Court, S. D. New York. May 14, 1898.) 

1. Bill ov Revivor— Patent Ikfrikgement Suit. 

■Where, pendlng a blll agalnst a corporation for Injunctlon and account- 
Ing for Infrlngement o£ a patent, the corporation Is dlssolved by a state 
court, and its assets placed in the hands of a recelver, the fédéral court 
has Power to grant a blU of revlvor against the recelver. 

2. Samb— SuHvivAL OF Actions— Patent Infringement Suits. 

A cause of action In equlty for an injunetion and accountlng in respect 
to the Infringement of a patent survives so that the estate of the de- 
fendant may be held liable for the profits made by the infringement. 

This was a bill of revivor brought by J. Wool Grîswold against 
William H. Hilton, receiver of tbe Kilmer Manufacturing Company. 

W. Laird Goldsborough, for complainant. 
W. H. Van Steenbergh, for défendant. 

SHIPMAN, Circuit Judge. The complainant, J. Wool Gris-wold, 
brought in this court in the year 1895 a. bill in equity against the 
Kilmer Manufacturing Company, a corporation of this state, which 
■was founded upon the alleged infringement of the complainant's 
letters patent, and prayed for an injunetion and an accounting. 
After the pleadings had been filed, and after the complainant had 
taken proofs in his prima facie case, which was substantially closed, 
the manufacturing company was dissolved by order of the suprême 
court of the state of New York dated June 25, 1896, and the présent 
défendant, Hilton, was appointed permanent receiver of its assets 
and property. The proceeding now before the court is a bill of re- 
vivor, which prays that the action may be revived, and that Hil- 
ton, as receiver, may be made a party défendant, and that the suit 
may proceed to a decree in accordance with the prayer of the orig- 
inal bill. The receiver déniés that the complainant is entitled to, 
or that the court has power to grant, a revivor, and insists that the 
original suit was an action of tort, and cannot be revived. 

The question whether a fédéral court of equity has power to grant 
a bill of revivor of a suit in equity against the représentative of a 
défendant who died pending the original suit, and before decree, 
the original bill praying for an injunetion against the infringement 
of letter^ patent and for an accounting, is not a new question in the 
fédéral courts, The opinion of Judge Shepley in Draper v. Hud- 
son, Holmes, 208, Fed. Cas. No. 4,069, was strongly adverse to the 
existence of such power, and subsequently the language of the su- 
prême court in Root v. Eailway Co., 105 U. S. 189, was supposed to 
confirm this opinion. In the later cases of Kirk v. Du Bois, 28 Fed. 
460, and Head v. Porter, 70 Fed. 498, the subject was carefully con- 
sidered by Judges McKenna and Coït, and a contrary opinion was 
reached, which was based upon the better reason, and Judge Mc- 
Kenna's décision was followed in Hohorst v. Howard, 37 Fed. 97. 
In Root V. Eailway Co., supra, the court held that a fédéral court 
was without jurisdiction of a bill in equity which was brought after 
the expiration of infringed letters patent for an invention, and 
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merely prayed for an accounting of the profits of the infringement, 
and could not properly ask for an injiinctioii, or for other équitable 
relief. The ground of tbe décision was that in that class of cases 
a decree for an accounting was incidental to the équitable right to 
an injunctlon, and that it appeared from the case as made by the 
bill that no ground of équitable jurisdiction existed. The couçt did 
not intend to décide that, where the complainant had an apparent 
right tp an injunction, or other équitable relief, "when the bill was 
brought, the court was ousted of jurisdiction if subsequently, by the 
expiration of the patent, or other reason, the power to decree an in- 
junction was taken away. On the contrary, it was expressly said 
in Clàrk v. Wooster, 119 U. S. 322, 325, 7 Sup. Ct. 217, that "if the case 
was one for équitable relief when the suit was instituted; the mère 
fact that the ground for such relief expired by the expiration of the 
patent would not take away the jurisdiction, and preclude the court 
from proceeding to grant the incidental relief which belongs to cases 
of that sort." 

The next point which is made by the défendant is that an action 
in equity to restrain the infringement of a patent is to restrain a 
tort, and to obtain damagea for a tort by the accounting of profits, 
and does not survive. This question was considered with great care 
by Judge Coït in Head v. Porter, supra, who showed clearly that it 
does not foUow, because the injury which the défendant committed is 
called a tort, that the estate of a deceased défendant cannot be 
made to repay the amount of gain which he received by reason of 
the wrong. A court of equity déclares that the profits which the in- 
fringer has made should be delivered and passed over to the com- 
plainant, "as it would be inéquitable that he [the infringer] should 
make a profit out of his own wrong." Thèse profits are in equity 
considered to justly belong to the owner of the patent. 3 Eob. Pat. 
p. 3, § 1062, note 7. The fact that the tort feasor has made gains 
out of his wrong which equitably belong to the complainant dififer- 
entiates the remédies for this class of torts from those applicable 
to ordinary classes, such as against libel or slander, where the wrong- 
doer has simply committed an injury without benefit to himself. 
The principle which is applicable to thèse two classes is stated in 
U. S. v. Daniel, 6 How. 11, 13, as follows: 

"No action will lie against an executor for a Personal wrong by the testator. 
Corn. Dlg. "Adrolnlstrator," B. Nor does It lie against the executor of a 
i aller for an escape. Id. Waste does not lie against an executor or admin- 
istrator, nor an action upon a pénal statute. So trover is said not to lie 
against an executor upon a trover and conversion by his testator, though a 
différent form of action will lie for the same cause. Oowp. 371. If the 
person chargea has secured no benefit to himself at the expansé of the sufEerer, 
the cause of action Is said not to survive; but where, by means of the 
offense, property is acquired which beneflts the testator, there an action for 
the value of the property shall survive against the executor." 

Let there be a decree iu favor of the complainant, with costs. 
87 F.— 17 
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'■■l':. •,■.,;,;.,, -.FMPPIN v.KIMBALl;etal.:- .:-,,i ,, u ,.:: 

■ (Clréult Cdutt of Appeals, Fourtii dirëëlt. ^^ M 

.:,;■. \' ' No, 239. ■':■., ■"' 

1, ChakcSirt Pbactice— Soits against RbckiVbr— Jury Tkiai.. 

: : îiWhere a complalnanl, Insrtead ot proceeding at law, under 25 Stat. 433, 

, r tigistnst a j-ecelver appolnted by a fédéral court, intervenes in the recelver- 
shlp proceeding on the chancery aide, be waives hls rlght to trial by jury; 
and, If the court submlts an Issue bf fact to a Jury, the verdict and flndings 
are inèrèly advisory. : : • . 

é; • Masteb and Servant— Fellow Servant. 
...1 One <>f a gang of men engagea in clearing awày a rallway wreck Is a 
(ellow; servant of the aetlng foreman of the gang, and cannot recover 
damage^ from the company for an Injury receiyed through the alleged 
négligence of such foreman. 

This Case cornes up on appeal from the circuit court of the United 
States for the Eastern district of Virginia. 

tlpon bill flled In the court below by the Fidelity Insuratice; Trust & Safe- 
Depostt Company et al. against the Norfolk & Western Railroad Company, 
and' the pjreceedlngs thereuùder, the appellees, F. J. Klmball ànd Henry Fink, 
badbeei^. appolnted recelvers, Whlle the company was In opération under 
them, t{ie,appellant, one of, ithelr employés, was Injured. He. Intervened In the 
main çauée by pétition, jettlng forth the facts attending hls injury, vclth 
this' alternative prayer for léave to file hls pétition, and "to sue the receivers 
in the circuit court of ther United "States fortlie Eastem district of Virginia, 
on Its common-law side, and,ithat your honors may orderand direct that 
the sald recelvers do appear aJjd défend said suit whenever tke Same is insti- 
tuted, ot;' that your honors will make the petltioner a party to thls cause 
no\v pending, and direct ah Issue out of chancery to settle the facts above 
reclted, and wlU award such damages unto your petltioner as hfe is èntitled 
to recoy^r hereby," and for général relief. On motion of the petitioner 
leave w,a8; glven to hlm ^o ,flle the pétition, which vcas done, and the receiv- 
ers werè.ordered to answet the same. The answer was flled as dlrected, and 
on tnotlofa bf the petitioner a Jury was Impaneled to try the issues raised upon 
pétition and answer. ïhesé Issues grew out of thè allégations of thèse 
pleadlngs. The pétition, after stating that the petltioner wasiln the employ- 
ment qt the recelvers as a yard hand, and that hls dutles weire conflned to 
labor ùpon section 22, allèges that he was ordered by the foreman of hls 
section to go with hlm to thè^ scène of a train wreck upon sëètlon 21, for the 
purpose of asslsting In removlng a certain wrecked train of the company 
from the track; that he had no knowledge of thls: klnd of wbrk, but that he 
obeyed orders, and went to the wreck, and worked under; the direction and 
control of Bmmett Ferrell, sometimes called Hanna, Whq wàg not a regular 
managei;, of such work, but was that day a substitute for B. C. Hanna, the 
regular manager; that by reason of the inexpérience, of Emmett Ferrell, 
sometimes called Hanna, and by reason of the négligence and carelessness of 
the offlcérs an4 agents of the recejvers, and also by reason of defective appU- 
ànces used In and about the wreck, the derrick which was then and there 
uséd was hegllgently and càrèlessly upset, and fell ojer ànd. upon the left 
foot of the petitioner, crushlng }t, and necessltating Its amputation. The an- 
swer says that Emmett ï'errell (called Hanna in the pétition) was not man- 
ager of the wreck car, but aetlng foreman wrecker. It dénies that he was 
either Ignorant or iriôspêrleriped, and avers that he was thoroughly compétent 
for the work. It dénies that there was any carelessness or négligence on 
the part of any of thelr agents or employés, or that there were any defective 
appliances, or that defective appliances had anything to do with the accident, 
which was one of those Inexplicable and unavoidable accidents that are 
liable to occur with the best management; and that the danger, if any, was 
as apparent to petitioner as any one else. A jury havlng been impaneled, 
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testimony -svas taken before the judge who ordered the trial and a verdict 
was found by the jury on ttie issues jolned for the' petitloner, fixlng hia 
damages at $13,500. Tlie respondents entered a motion to set aside the rerdict 
on tlie grounds tliat it was contrary to tlie law o£ the case, contrary to the 
évidence lu the case, unsustalned by the évidence, and that the damage? 
were excessive. The court below, "being of the opinion that the négligence, 
if any, was that of a fellow servant with petitioner, and that the damages 
awarded are excessive," set aside the verdict, and dismissed the pétition. 
The case cornes hère on five assignments of error. The , first, second, and 
third assign as error the setting aside of the verdict, and not entering a 
decree thereon for the petitioner. The fourth assigna as error the dismlssal 
of the pétition oii the ground of négligence of a fellow servant, because the 
persons through whose négligence the accident occurred were not fellow serv- 
ants of the petitioner, because the accident was caused by defective appli- 
ances, and because the person whose négligence caused the accident was 
Isnown to be unflt and improper. The fifth assigna as error the holding the 
damages excessive. 

Edmund Waddill, Jr., and Edgar Allen, for appellant. 
Kobeft M. Hughes, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and PAUL, Dis- 
trict Judge. 

SIMONTON, Circuit Judge (after stating the facts). The appel- 
lant, Flippin, could hâve proceeded in an action at law against the 
receivers without leave of the court. 26 Stat. 433, Act 1888. Of 
his own accord he intervened in a suit in equity, and submitted him- 
self to the jurisdiction of the court. By doing this he waived his 
right to a trial by jury, for it is a fundamental principle that the right 
of trial by jury, considered as an absolute right, does not extend 
to cases of equity jurisdiction. If it be conceded or clearly shpwn 
that a case belongs to this class, the trial of questions involved in 
it belongs to the court itself, no matter what may be its importance 
or perplexity. Barton v. Barbour, 104 U. S. 133. This case be- 
ing one of équitable jurisdiction only, the court was not bound to 
submit any issue of fact to a jury, and, having done so, was at lib- 
erty to disf égard the verdict and flndings of the jury, either by set- 
ting them, or any of them, aside^ or by letting them stand, and al- 
Ipwing them more or less weight in its final hearing and decree ac- 
cording to its own view of the évidence in the cause. Improvement 
Co. V. Bradbury, 132 U. S. 509, 10 Sup. Ct. 177. So, when the court 
below, in accordance with the prayer of the pétition, ordered an 
issue out of chancery to try the issues, the verdict was only ad- 
visory, and not conclusive upon the court. It had the right to dis- 
règard it, and even to render a decree contrary to it. Watt v. 
Starke, 101 U. S. 247. Thèse authorities dispose of the assignments 
of error which look to the resuit of the verdict of the jury. It was 
for the court below alone to détermine its force and effect, and this 
court cannot deny its right to disregard it. 

Having set aside the verdict, the circuit court proceeded to con- 
sider the case, and dismissed the pétition. This was in accordance 
with rules of equity procédure. A similar course was sustained by 
the suprême court in Kohi) v. McNulta, 147 Ù. S. 238, 13 Sup. Ct. 
298. It is alleiged a^ error that the court dismissed the pétition upori 
the ground that thè négligence, if any, causing the accident, was thàt 
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of a fellccw s^i^Ta^t of the peiti^ifoiifir, Tbe assignments of error pro- 
ceedjupon thegroundsIjhattWfbreman in charge of the wreck wa» 
wbolly:încompetent for the performance of his duty; that the ap- 
fllianc'ès nsed were defectivè, afid Ihat supçrior ofQcers of the re- 
ceiver were présent directing, in -wholé or in pa,rt, the opérations; 
and that the foreman in charge of the wreck was entirely inefificient; 
and that in no event was he the fellow servant of petitioner. As 
this is an appelai in etjuityj we must examine thé testimony, which 
is spread oût in full on the record. The petitioner, a,t the time of the 
accident, was 24 years- of : âge. He had been in the ëmployment of 
the receivers one month as a section hand, and had seen service be- 
fore oh railrôàds for two months and a half. The wreck occurred 
about two miles from Crewe, where he was émployed, and he was 
ordered by his section master to go with other hands to the wreck 
to assist in Clearing the track. The gang engâged in this work was 
raade up of hands from several parts of the road, who were linder 
the direction of Emmett ïlarina or Ferrell. This man was the 
adopted son of Capt. B. C. Hanna, who was wrecking master, and 
was his chief assistant, acting for him in his absence. On this day 
the elder Hanna was engaged on another part of the road. The 
évidence shows that Emmett Ferrell had the perfect confidence of Ma 
chief; that, notwithstaùding hiS youth (he was eithet 22 or 23), he 
had had large expérience; and'he enjoyed among the railroad people 
the réputation of a skillful and efiQcient man in charge of wrecks. 
It also àppears from the évidence that on the day of the accident he 
was in full charge, and althoiigh there were présent Sowers, the 
track superviser, Wells, the roàâ foreman of engines, Sanderson, as- 
sistant superin tendent of the riiotive power, and perhaps other ofB- 
cials, none of them assumed chjarge of the wreck, as it was not in the 
line of their duties, but left everything to Ferrell. Nor does the 
prépondérance of the évidence lead to the conclusion that the appli- 
ànces used wère defectivè. It is true thàt i±i the beginning a rope 
used at the derrick bi-oke, but nothing occurred as the resùlt of it, 
and, thé rope having been mended, or another siibstituted, np further 
break occurred. The accident probably occtirréd because, the cars 
not having' been fastened to the track, there was, too much weight 
upon the detrick, and a latéral strain. Thèse câuéed it to upset, 
and sô the petitioner was hiurt. If there w;às négligence in this, it 
was the negïigeûce of Emmett Ferrell, who was at the time directing 
the opérations, and himself assisting in arranging the blocks to the 
wheels of a car. Thèse blocks were not regularly prepared, but 
were made of fènce rails, parts of cross-ties, and wood picked up on 
the track. Evidence was offered showing that on one system of rail- 
ways wrecking cars always çarried blocks prepared for and suitable 
to this purpose. But there is no évidence of a custom or usage of 
this character; nor is there évidence thait ordiuary blocks, obtained 
as those •àetë on this occasion, do not serve their purpose. It must 
be remembéred that there is no presumption of négligence in this 
case against the défendant, the action being by an employé against an 
enaployer. The burden is on the petitioner. Kailroad Co. v. Bar- 
rett, 166 V. S. 6l7, 17 Sup. Ct. 707. So the case really turns upon the 
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point, which controlled the circuit court, if the accident was the re- 
suit of négligence, the négligence was that of Emmett Ferrell; and 
the question is, was he the fellow servant of the petitioner? He 
was the foreman or acting foreman of a wreck car at the wreck. 
His position is thus explained by Mr. Sanderson, who seems to be an 
intelligent witness : 

"He is a boss or acting foreman at that time in charge of a gang or col- 
lection of men -wiio may hâve been gathered np as has been most convenient; 
exactiy the same relative position as a section foreman or car foreman would 
be with a gang working under him." 

In determining this question it is unnecessary to quote the multi- 
tude of décisions bearing upon it, nften contradictory, and frequently 
obscure. The gênerai rule is wel. stated in a note to Eailroad Co. v. 
Smith, 8 C. C. A. 670 (s. c. 59 Fed. 993), quoting for its support many 
authorities: 

"It makes no différence In the application of the rule exempting the master 
from liability for injuries to his servants for the acts of the co-servants that 
the one receiving the injury is inferior in grade and subject to the orders of 
the one by whose négligence the Injury is caused, if both are engaged in the 
same gênerai business, accomplishing one and the same gênerai purpose." 

We held in Thom v. Pittard, 8 U. S. App. 597, 10 C. 0. A. 352, and 
62 Fed. 232, that section men and laborers on repair trains, being en- 
gaged in the common purpose of keeping the railroad in order, are 
fellow servants. In Deavers v. Spencer, 25 U. S. App. 411, 17 0. C. 
A. 215, and 70 Fed. 480, this court held that a track hand, who was in- 
jured by the alleged négligence of the track foreman while he was 
working on a railroad, was the fellow servant of the foreman, and 
could not recover against the receivers for the injuries he had suffered. 
In the circuit court of appeals of the Fifth circuit — McGrath v. Rail- 
way Co., 23 U. S. App. 86, 9 C. C. A. 133, and 60 Fed. 555— it was held 
that "a railroad employé, who was one of a gang of men employed 
to remove a wreck, cannot recover from the company for injuries 
caused by the négligence of the wreck master, who has charge of the 
wrecking car." And in Eailway Co, v. Eogers, 13 U. S. App. 547, 
6 C. C. A. 403, and 57 Fed. 378, the same court held that the acting 
foreman of a gang of laborers engaged in repairing a bridge was the 
fellow servant, engaged in the same employment, with a member of 
the gang who was injured by the falling of a pièce of timber during 
the repairs of the bridge. Besides this, the petitioner is a man ma- 
tured. He was in the employment of the receivers as a section hand 
to work on the track. He was not placed in a position of undisclosed 
danger; but he was doing work whose risks were obvions. Neces- 
sarily he assumed those risks when he went on with his work, and the 
mère happening of the accident cannot impute négligence to his 
employer. Kôhn v. McNulta, 147 U. S. 238, 13 Sup. Gt. 298. The 
judgment of the circuit court is affirmed. 
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CHANDLER et al, V. POMEROY et al. 
' (Circuit Court, D. New a ersey. June 1, 1898.) 

1. Trusts— WiLLs. 

By the terms of a wiU certain funds were depoSited in trust, the procecds 
to be paid to decedent's daughters. Otlier funds were also placed in 
trust, the proceeds to go to decedent's son,. and on hls death tlie principal 
to go tp tlie said daughters. The daughters and son entered into an 
agreement by which the proceeds from the trust funds were to be made 
a "joint fund," and divided equally among the benefielaries. EeM that, 
on the death of the son, the trust as to his estate termlnated, and passed 
to the daughters, and they "Were not liabie, under the agreement, to his 
estate for the principal of such fund, nor for the interest received thereoa 
after his death. 

2. Rbferbncb— FiSDiNGS— Prebumptions. 

Every presumptlon is in favor of the eorrectness of a master's décision 
on questions of fact. 
8. Courts— Decrbb op Orphans' Court. 

An allégea surcharge in the amounts received through the distribution 
of a trust fund under a décision of an orphans' court of a state cannot be 
recovered in the United States circuit court. 
4. Kkïerence-^Repobt— Exceptions. 

On exceptions to a master's report, the court wiU not verlf y each interest 
calculation. 
6. Trusts— AccouNTiNG. 

On the terminatlon of a trust, the fund, whleh was to be divided among 
a son and two, daughters, was intrusted to the son by the daughters, who 
received payments from him from tlme to tlme. Held that, in an aecount- 
ing under an agreement between the daughters and another beneflciary 
under another trust, to malîe the moneys from thelr trusts a joint trust, 
to be equally divided, the daughters must account for the payments se- 
cured from the son. 

6. DOCUMBNTABT EVIDENCE. 

In an action for an accounting, banlt books showing drafts drawn to the 
order of some of the parties are Inadmissible, where It is not shown that 
the booliS are original entries, or that the entries were made by the clerli 
producing the' books, and where it is not shown that the drafts were paid. 

This was a bill for an accounting by Frank R. Ohandler, trustée 
and executor, and another against Joséphine Pomeroy and another. 
0. C. Bonney and William B. Guild, for complainants. 
George Baldwin Newell and S. H. Grey, for défendants. 

KIRETATRICK, District Judge. In June, 1880, George Pomeroy 
died, liaving made his last will and testament, in which, inter alia, 
he directed his executors to pay to the New York Life Insurance 
& Trust Company securities to the amount of $50,000 par value, to 
be held in trust for the benefit of his wife, and at her death to divide 
the said securities and their proceeds equally between his three 
younger children, Edward, Julia, and JosepUne. In February, 1883, 
the wife of George Pomeroy died, and the securities above mentioned 
went into the hands of Edward. Julia and Joséphine, though en- 
titled to a share thereof , received no part of the same. George Pome- 
roy, in his will, also directed his executors to pay to the New York 
Life Insurance & Trust Company securities to the par value of |30,- 
000, to be by them received and held in trust to pay the interest as 
the same accrued to his son George P. Pomeroy during his life, and 
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at his death to pay and divide the said securities, or the proceeda 
thereof, to his three younger children, Edward, Julia, and Joséphine, 
and the survivors of them. The issue of either of said children were 
to take a pai-ent's share whenever the principal of either of said 
above-named funds became distributable by the death of the per- 
son entitled to the interest accruing thereon. The said will also pro- 
vided that there should be deposited with the New York Life Insur- 
ance & Trust Company, from the flrst proceeds of the sale of real 
estate, the su m of $100,000, and that the same should be invested for 
the benefit of the two danghters, Julia and Joséphine, $50,000 for 
each. and that the said fund should be held on the following trusts: 
(1) To collect and pay the interest on $50,000 to Julia during her 
life; (2) to collect and pay the interest on $50,000 to Joséphine dur- 
ing her life; and at the death of either danghter to pay the $50,000 
constituting the trust fund to her issue, failing which to pay said 
principal sum to Edward and the other daughter, and the survivor 
of them, with, however, the right of représentation to their children. 
After making the foregoing provisions, the will directs as follows: 

"AU the rest and residue of my property and estate, real, Personal, and 
mixed, I give, bequeath, and devise to my three younger children, Edward, 
.Julia, and Joséphine, their heirs and assigns, forever, to be divlded between 
the said Edward, Julia, and Joséphine, share and share allke." 

Edward was named as one of the executors of the will. He made 
no accounting of the funds of the estate, and it was charged by the 
sisters, Julia and Joséphine, that he was speculating with them, and 
they theref ore brought a suit against him both in his individual ca- 
pacity and as such executor. In March, 1887, Edward, while this 
suit was pending, died, and by his last will and testament gave and 
devised the whole of his estate, subject to a few spécifie legacies, 
amountingto about $6,500, to his brother George P. Pomeroy. In May 
of the same year (1887) Julia and Joséphine and George P. (who 
then represented Edward's interest in the estate of his father, George 
Pomeroy) entered into an agreement for an adjustment and settle- 
ment ofiall the différences, and to terminate ail suits then pending be- 
tween Julia and Joséphine and Edward, deceased. Under the terms 
of this agreement certain securities, etc., were surrendered by Julia 
and Joséphine and George P., representing Edward's estate, to Frank 
R. Chandler, one of the complainants herein, by whom a distribution 
was made, whereby each of the parties to the agreement received a 
large amount of securities and cash. An accounting was rendered by 
Chandler, acting as the agent of ail the parties, and was by him des- 
ignated as the "Grand Statement," containing a detailed description 
of the collection and distribution of the estâtes of Edward and George 
Pomeroy, excepting therefrom the real estate and the trust funds in 
the New York Life Insurance & Trust Company, set apart for the 
benefit of Julia and Joséphine and George P. Pomeroy. Three 
months after this distribution George P. Pomeroy died, leaving a 
will, in which Chandler, one of the complainants herein, became a con- 
tingent beneficiary. Difl'erences arose between Julia and Joséphine 
Pomeroy and Chandler in relation to the agreement, and this bill 
was filed for an accounting under it. Upon a final hearing at cir- 
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cuit the bill was dismissed for want of equity, but upon appeal to 
the suprême court this decree was reversed and tlie agreement held 
to be valid. In the opinion filed by Mr. Justice Brown (12 Sup. Ot. 
410), the suprême Court say: 

"We do Dot flnd It necessary upon thls appeal to put a construction upon 
thîs agreement * • ♦ Thèse questions wiU arise more properly upon set- 
tlement afid enforcement of the decree. It is sufflcient for the purposes of this 
case to hold, as we do, that the settlement was a valld one, and that the 
défendants should be required to account under the written agreement so to 
be constrtied." 

The mandate of the suprême court was handed down to the cir- 
cuit court, and in January, 1894, the parties were heard, and a de- 
cree entered construing the agreement and directing an account un- 
der it to be taken before the master in accordance with the con- 
struction so put upon it by the court. The master has taken the 
testimony, heard the parties, and made his report, to which both 
parties hâve flled exceptions. 

In so far as the report conforms to the decree and order of réf- 
érence, it must be conflrmed; and the court proposes at this time 
to consider only such matters as were reserved by the court at the 
time of making such decree and order of référence, and in so doing 
to be guided by the général principles of construction laid down 
therein, and give to the agreement that interprétation heretof ore 
placed upon it by the court. A careful reading of the agreement 
sued upon will show that the parties thereto had in mind three sep- 
arate and distinct matters, which seemed to them to require sep- 
arate and distinct and différent methods of treatment. First, there 
was the estate of George Pomeroy; second, the estate of Edward 
Pomeroy; and, third, the trust funds which had been created by 
the will of George Pomeroy. It wîll appear that one of the de- 
clared objects of the agreement was to settle the estâtes of George 
Pomeroy and Edward Pomeroy in such manner that the surviving 
children and heirs at law of said George Pomeroy might be equally 
charged with, and equally share in, the estate of both said. George 
and Edward, deceased. It was recognized by the parties that thèse 
estâtes of George Pomeroy and Edward Pomeroy stood upon a dif- 
férent footing. George P. Pomeroy, being the sole beneficiary (ex- 
cept as to a few legacies) under the will of his brother Edward, had 
absolute control over that estate. Therefore it was provided that 
Edward's will ehould be disregarded in so far as it conflicted with 
the terms of said agreement, while the will of George Pomeroy 
should be disregarded only "in so far as the same might be done" 
by the parties to the agreement. The agreement was made to re- 
late to the whole of Edward Pomeroy's estate, but only to the "re- 
mainder" of the estate of George Pomeroy. By this expression of "the 
remainder of the estate of George Pomeroy" I understand the parties 
to bave meant that part of the estate of George Pomeroy which was 
included in the eighth item of his will, which provides for the dis- 
position of the "rest and residue" of his estate. At the time the 
agreement was made the will of George Pomeroy had been partially 
executed. Four trust funds had, as directed by the will, been set 
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apart and placed in the hands of trustées for spécifie purposes, and 
control over them had been lost by the heirs at law, the parties to 
the agreement. Three of thèse trust funds were then in the hands 
of the trustées named in the will, and the persons who would be 
entitled to the principal thereof unknown, while the fourth had 
passed into the hands of Edward, and was to be considered a part 
of his estate, to be equally distributed. It is apparent that thèse 
were facts known and f ully recognized by the parties, not only from 
the words of limitation of power set out in the agreement, but also 
from the insertion of the spécial clause in the contract whieh pro- 
vided the manner in which thèse trust funds whieh did not form any 
part of "the remainder of the estate of George Pomeroy" should be 
dealt with. The estate of George Pomeroy consisted of the trust 
funds which he had carved out of it, and set apart for spécifie pur- 
poses, in a manner which gave his children no power over its dis- 
position, and the "rest and residue" which by the eighth clause of 
his will he gave to his three younger children absolutely, with full 
authority to do with as they liked, and which, in the agreement, was 
called the "remainder." "In so far as they were able," the heirs at 
law of George Pomeroy set aside the provisions of his will, and dis- 
tributed among themselves, in the way speciflcally set out in the 
agreement, first, the "remainder," and then the trust funds, the two 
constituting the whole estate. 

As has been said, George P. Pomeroy was entitled, during his life, 
to the interest or income arising from the trust fund of $30,000 
in securities held by his trustée, the New York Life Insurance & 
Trust Company; and in like manner Julia and Joséphine were each 
entitled to receive the income from their |50,000 trust fund held by 
the same trustée. Over the principal of said funds none of the par- 
ties had any right of disposition, because it had been made by the 
will of George Pomeroy, and would be carried out by the trustée ap- 
pointed thereunder; but the income was their own, to do with as 
they pleased. Désirons of making equal distribution of the estate 
<jf George Pomeroy, so far as they were able, and recognizing their 
inability to dispose of the principal of the trust funds, this clause 
was incorporated in the agreement in relation thereto: 

"It is further covenanted and agreed that in the division of the said estate 
tlie proceeds or revenue to be derived from the trust fund for the beneflt of 
George P. Pomeroy, Julia Pomeroy Morrison, and Joséphine Pomeroy, cre- 
ated by the will of George Pomeroy, deeeased. shall be treated as a joint fund, 
and divlded equally between the said last three parties; and, so far as lies 
In our power, we, the parties hereto, covenaut and agrée that the said trust 
fund shall be considered and be the joint fund of the said last three parties." 

By the will of George Pomeroy the principal of the fund had been 
disposed of. Neither of the contracting parties had any power or 
control over it, and therefore they did not undertake to exercise it. 
They did not, because they could not, agrée to whom, upon the death 
of either life beneficiary, the principal should go; but they did ex- 
pressly agrée that as to the proceeds or revenue which had been or 
might be derived therefrom they would share equally. In the agree- 
ment the parties recognized the limitation of their authority, and did 
not seek to exceed it. Upon the death of George P. Pomeroy, his 
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intèrest iïï the trust fund set âpart for his benefit ceased, and, by 
the termS of the will of George Pomeroy, Julia and Joséphine re- 
ceived îtom 'the trustée the 'princi|)al ofsaid trust fund; but they 
do not, on thi's accourit, oècupy any différent status, so far as re- 
lates to the agreement, than if it had been paid to Etrangers. Julia 
and Joséphine had made an agreement with George P. Pomeroy by 
which they had stipulated thât they would make a "joint fund," by 
conttibutihg the proceeds and revenue which they derived from their 
severàl trust funds, and divide with him equally. Upon the death of 
George P. Pomeroy, this "joint fund," to which each was to con- 
tribute, ^nd which was to be divided equally, ceased to exist. There 
was no longer a trust fund, the proceeds or revenue of which George 
P. Pomeroy or his heirs could contribute to the "joint fund" which 
was to be divided. That trust fund had been distributed accord- 
ing to the terms of the will pî George Pomeroy, and it is immaterial 
where it went. It followed the terms of the will of George Pomeroy. 
That trust was ended. There was no longer any trust fund, or trus- 
tée, or cestui que trust. If the principal of this fund had gone to 
strangers, it could not for a moment be contended that Julia and 
Joséphine cduld be called upon to account for the interest which 
others received on the same, nor to share with the heirs of George 
P. Pomeroy the interest on the trust funds set apart for their beneflt ; 
and I fail to see that the fact that they were themselves the residu- 
arles of the fund under the will of George Pomeroy casts any addi- 
tional obligation upon them under the agreement. 

It folio ws, from what has been said, that' the complainants' first, 
second, and third exceptions, relating to the principal of the trust 
fund which had been set apart for the beneflt of George P. Pomeroy, 
must be overruled, and the exception of the défendants (being the 
fourth) i-elâting to the charge against them of interest received on 
the said 'trust funds after the death of George P. Pomeroy sustained. 

The fourth exception of the complainants relates to spécifie sums 
with which complainants allège each of said défendants Julia and 
Joséphine should be charged. The master has heard the testimony 
relating to thèse charges, and has decided that they should not be 
allowed against défendants. The items were before him, and on the 
évidence he has made his décision. "Every presumption is in f avor 
of the correctness of the master's décision." Fost. Fed. Prac. p. 
563. The court flnds nothing in the testimony to justify a reversai 
of the nlaster's flnding. 

The fiftb ex;ception of the complainants is also disallowed. It ap- 
pears that the estate of Edward Pomeroy was duly settled by the 
orphans' court of the county of Morris, in the state of New Jersey. 
80 far as Edward's estate is concerned, the terms of the agreement 
hâve been eàrried out. The amount distributable was ascertained, 
and one-third part thereof paid to Julia, Joséphine, and the repré- 
sentative of George P. Pomeroy. If they, or either of them, re- 
ceived more than they were entitled to, through error or otherwise, 
the "surcharge" cannot be recovered in this court upon this account- 
ing. The orphans' court of the county of Morris would seem to be 
the proper tribunal to which resort should be had. 
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In regard to the subject-matter of the sixth of complainants' ex- 
ceptions, viz. the trust fund set apart for the benefit of the mother, 
the master's report is silent. The master has net charged either the 
principal or interest on the same to the défendants. On the hear- 
ing the défendants denied having received the principal or interest. 
They alleged, and the master, in the absence of évidence to the con- 
trary, found, that the principal of this fund had been taken over by 
Edward. Under those circumstances, it, in the absence of an ac- 
counting between Edward's représentatives and the défendants, no 
doubt formed a part of his estate, which was divided equally be- 
tween the parties. 

The seventh exception of the complainants is so vague and uncer- 
tain that it is impossible for the court to détermine the same. It is 
not framed in accordance with the rules of the court, requiring the 
exception to be spécifie, and the exceptant to specify why it is made, 
and the grounds upon which it rests. I notice from complainants' 
brief that some of the items intended to be included in the excep- 
tion relate to erroneous calculations of interest. It can hardly be 
expected that the court should, on exceptions to a master's report, 
verify each and every interest calculation. Should it be necessary 
to refer back this report to the master for any purpose, his attention 
may be called to the calculations of interest alleged to be erroneous, 
and he be directed to rectify any mistakes. 

The first and second exceptions of the défendants will be disal- 
lowed. It appears that they had intrusted the whole, or a large part, 
of their distributive share of the estate of theîr father, George Pome- 
roy, to the care of their brother Edward, and that he retained the 
whole of the principal and part of the interest. Whatever sums he paid 
to his sisters were on account of the amounts which he had received 
from their share of the estate of George Pomeroy. If Julia and José- 
phine had retained the securities which they received from the es- 
tate of George Pomeroy, and received the interest thereon, they must, 
under the agreement, hâve accounted for both. They are in no dif- 
férent position because they intrusted the fund to Edward. What- 
ever Edward actually paid them should be accounted for, and inas- 
much as there is no déniai of the actual receipt of the money, even 
though the receipts run to Edward individually, they were properly 
charged against them in the account by the master. The payment 
made the sisters by Edward represented, in part, at least, the income 
from the securities of the estate of George Pomeroy which they had 
placed in his hands, and they should be charged with the amounts 
received from Edward, acting as their agent, as if they had retained 
the securities and received it directly. Thèse exceptions will be 
overruled. 

The only remaining exception, being the eighth of complainants', 
and which relates to the partition of the real estate, is withdrawn, 
and needs no considération. The partition has been effected in the 
courts of the several states in which it was located. 

It only remains to notice the request that additional charges be 
made against the défendants for money said to hâve been received 
by them, represented by certain letters of crédit which appear by 
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the books of King's Sons, of New York, to hâve been drawn to the 
order of Julia and Joséphine, and payable by Messrs. Hottinguer & 
Co. of Paris. The books of the New York bankers were produced by 
a clerk. It was not shown that they were books of original entries, 
or that the entries were made by the clerk who produced the books. 
It was not made to appear whether the drafts had been paid, nor 
whether, if paid, the money was used for the beneiit of the payées. 
The books of King's Sons were not in any way books of aecount of 
transactions between them and the parties sought to be charged by 
the entries. Books of aecount are prima facie évidence only between 
the parties, and to a limited extent The gênerai rule is that a man 
cannot put in évidence his own written memoranda, and the excep- 
tions are when they are necessary to show the sale and price of Per- 
sonal property in the usual course of business, and for work and 
labor done, with the sums due for the same. Oberg v. Breen, 50 N. 
J. Law, 145, 12 Atl. 203. If it be true that the drafts were issued 
as shown by the entries on the books, that would not establish the 
fact that the moneys were received or paid as a part of the income 
of the estate of George Pomeroy. The master would not bave been 
justiâed in presuming that more money was paid to Julia and José- 
phine by Edward than the proofs showed, nor will the court pré- 
sume that the master bas erred in his flnding of fact without testi- 
mony which would clearly justify it in coming to that conclusion. 
Let a decree be drawn in accordance with thèse views. 



THWBATT v. JONES et al. 

(Circuit Court of Appeals, Eighth Circuit May 10, 1898.) 

No. 978. 
Specific Peepormanck. 

Plaintifl entered into negotlatlons to purchase land in his own name for 
défendant B. from défendant J., and, after plaintiff had made a payment 
as earnest money, B. purchased from J. direct, Sgnoring plaintifC. Beld, 
that plaintifC could not maintain a biU for specific performance against 
défendants, his remedy at law against B. being adéquate. 

Appeal from the Circuit Court of the United States for the Eastern 
District ofArkansas. 

John J. Hornor and E. C. Homor, for appellant 
P. C. Dooley and George C. Lewis, for appellees. 

Before SANBOEN and THAYER, Circuit Judges, and SHIEAS, 
District Judge. 

THAYER, Circuit Judge. This was a bill filed by J. G. Thweatt, 
the appellant, against Anna A. Jones, W. B. Williams, and A. Boy- 
sen, the appellees, for the spécifie enforcement of a contract for the 
sale of 3,852.73 acres of land situated in Lee county, in the state of 
Arkansas. The suit was commenced in the circuit court for Lee 
county, Ark., from whence it was removed to the circuit court of the 
United States for the Eastern district of Arkansas, where the original 
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foill was amended. After the amendment, the défendants înterposed 
a gênerai demurrer to tke complaint, which was sustained, and a 
decree was thereupon entered dismissing the action. 

The case as made by the original and amended bills was substan- 
tially as follows: 

On March 16, 1896, and for some time previous thereto, Anna A. 
Jones, one of the défendants, was the owner of the lands in contro- 
versy. W. B. Williams, another of the défendants, was her brother, 
and had been duly authorized by a power of attorney to sell and con- 
vey said lands. Williams had placed the property in the immédiate 
charge of J. T. Eobertson, who resided at Marianna, Ark., and had 
authorized Eobertson to sell the property subject to the approval of 
said Williams. On March 16, 1896, the plaintiff, Thweatt, at the 
instance and request of the défendant Boysen, applied to Eobertson 
to purchase the property, whereupon Eobertson telegraphed Wil- 
liams as follows: 

"W. B. Williams, Chicago, 111.: Hâve sold Geoghegan lands at three dollars 
per acre, third cash, balance in one and two years seven per cent., two hun- 
dred dollars forfeit up. Shall I close dealî Wire at once. 

"J. T. Eobertson." 

In answer to this telegram, Williams replied by telegraph as fol- 
lows, under date of March 17, 1896: 
"J. T. Eobertson: Sell tract land net to me three dollars per acre. 

"W. B. Williams." 

On receipt of the latter telegram, the plaintiff drew the following 
check, and delivered it to Eobertson: 

"German National Bank of Little Roclî, Ark.: Pay to the order of J. T. 
Robertson, agent, two hundred dollars, ¥200.00, earnest money on 3,852.73 
acres in 3 N. 1 W. Lee County. J. G. Thweatt." 

This check was subsequently returned to Thweatt by the bank on 
which it was drawn, and, when it was returned, it bore the following 
indorsements: 

"Pay to the order of W. B. Williams. J. T. Robertson, Agent." 

"For deposit. W. B. Williams." 

"For collection and remittance, on account of Bank of Montréal, Chicago. 
Wm. Munro, Manager." 

Plaintiff also adranced to Eobertson the sum of |70.63 to pay 
certain taxes that had been assessed against the property in con- 
troversy, which sum was retained by Eobertson, and has never been 
refunded. Anna A. Jones, the défendant, subsequently executed a 
deed for the lands in favor of the plaintiff, and delivered it to Wil- 
liams; but this deed was afterwards recalled and destroyed, and 
was not delivered to the plaintiff. Eventually, Anna A. Jones sold 
and conveyed the lands to her co-defendant A. Boysen and to his 
wife, Selma Boysen, who had full knowledge of the negotiations that 
had previously taken place between the plaintiff and said Anna A. 
Jones. 

In addition to the allégations which we hâve stated in substance, 
the amended bill also contained the following averment: 

"That in March, 1896, the said défendant A. Boysen having proposed to the 
plaintiff to purchase said land for the sum of $4.00 per acre, said plaintiff 
commenced an investigation for the purpose pf ascertaining at what price 
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*e (tbé sâld plftîntlff) could buy saîd lands, Intendlng'to biiy the same If ttiey 
could.be obtalnedat a prlce suffleiently below $4.00 per acre to pay to plaintiff 
a reasonable profit on bis Investment; that, having ascertalned wbo controlled 
the lands and was authorizéd to j^ffpr the same, he procèeded to negotlate 
for' the pu^ehase thereof; thât, liëfôre he had concluded the contract, the 
défendant Boysen, being anxlous to obtain the land, and fearlng that some one 
else ml^t become the porchaser, ^ approached the plg,lntlff agaln to know 
whether he was In a position to close up the trade wlth him, and told plaintifC 
that he (éared the Union Land Company would obtain a contract from J. T. 
Kobertson, Of Marianna, Arkansas, who he leamed was the agent for the sale 
of satd lands, and offered to give tô the plaintifC twenty cents additional to 
the four dollars theretof ore agre'edi to bé glven him, if he (the plaintifC) would 
take the train that night, and go direetly to Marianna, and close the same with 
the said Robertson; that thereupon the plaintifC did take the train, and went 
at once to Marianna, Arkansas, for thé purpose of buying the lands through 
the said Kobertson; and thàt thè said Eobertson wlred without delay to the 
said Williànis as foUows: [Heré foUôws the telegram flrst.^bove quoted of 
date March 16, 1896.]" 

This allégation of the aineç'4çd bill, taken in connection with. other 
avèrinents, inust bfe construed tO mean that the plaintifE was re- 
quested to buy the land for Boysen's beneflt; that ne accepted such 
employment, and entered into the alleged negotiations with the de- 
Jendant Williaips for the purchase of the property, upon the under- 
standing between himself and Boysen that he should receive for 
his services in buying the property from à^wxdi A. Jones the différ- 
ence between the price at which he should purchase the land and 
|4.20,per acre.,, This arrangement between the plaintiff and Boysen 
was entered into, evidentlj-^, asa means qf flxing the compensation 
for a serv-ice which the plaintiff had agreed to render for and in be- 
half of Boysen, who was the real purchaser of the land in controversy. 
The bill contains no allégation that the plaintiff ever advised Boysen 
,of his intention to buy the land and hold it for himself as an invest- 
ment; and, in the absence of,sjj,c|i an averment, it must be presumed 
that the plaintiff acted in good faith towards his principal, as it was 
his duty to do ; that he entered into the negotiations through Robert- 
son with Williams, at Boysen's instance and request and as his 
agent; and that whatever' right, title, or interest he may hâve subse- 
quently acquired in the land by virtue of his alleged contract with 
Anna A. Jones,' the owner of the property, he held solely for the bene- 
flt of his principal. 

Viewlng the case in this light, the sole question for considération 
'is! whether the case is one which entitles the plaintiff to équitable re- 
lief; and that question, we think, should be decîded in the négative, 
ilt isclear that the title to the property in controversy, which is now 
vested in Boysen and wife, onght not to be disturbed, because the 
plaintiff uûdertobli , to acquire the land for their beneflt, and con- 
fessedly acted as their agent throughout the transactions which 
éulminated, as he now!claims,;iii the exécution o£ a binding contract 
for the purchase of the property. Under thèse circumstances, the 
plaintiff is t hat eùtitled to a decree setting .a-side : the conveyance 
to the Boysens, and compellîmg a conveyance of the prOperty to him- 
self, even if it be true that they did in effect reToke his authority to 
act in their behalf by dealing direetly with the owner of the property, 
and miàkiilg the purchase fot themselves. If the plaintiff was dis- 
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charged by Ms principal without good cause, or if he accomplislied 
the object for wliich lie was employed, tiien in either eyent it is. clear 
that he bas an adéquate remedy at law to recover the compensation 
wMcb was promised him for bis services, and there would seem to 
be no adéquate ground for seeking équitable relief. 

It results from thèse views tbat the gênerai demurrer to the com- 
plaint was prpperly sustained, because the wrong complained of 
therein appears to hâve been committed by the défendant Boysen, 
and can be fully redressed by an action at law. It is not even al- 
leged in the bill that the défendant Boysen is insolvent, and that it 
is necessary for that reason to set aside the conveyance to Boysen, 
and to vest the title to the property in the plaintiff, for the purpose 
of gecuring his claim to compensation for services rendered in nego- 
tiating the alleged purchase. 

It is urged with much force by the appellees that the demurrer was 
properly sustained for another reason, viz. because the complaint 
does not show that any note or mémorandum of the contract of sale 
was made and signed by Anna A. Jones, the party to be charged, or 
by her duly-authorized agent, which will satisfy the requirements of 
the statute of frauds as adopted in the state of Arkansas (Mansf. 
Dig. 1884, c. 68, § 3371), and because the complaint fails to show any 
such part performance of the contract of sale as will serve to take 
the case out of the opération of the aforesaid statute. While this 
point of the demurrer bas received some attention, we shall express 
no opinion thereon, inasmuch as we feel constrained to hold that the 
demurrer to the bill was properly sustained, for the reasons above 
indicated. The appellees' motion to dismiss the appeal because the 
transcript was not filed in time seems to be without merit, and is 
accordingly overruled. The decree of the circuit court is therefpre 
afiSrmed. 



FIRST NAT. BANK OF BUTTE v. WEIDENBECK et al. 

(Circuit Court, D. Minnesota, May 27, 1898.) 

1. Oorpouations — Liabilitt of Trustées— Statxjtbs. 

Comp. St. Mont. c. 25, § 460, maliing trustées of domestie corporations 
liable for corporate debts, on the failure of tlie corporation to malié and 
file an anniial report, was not repealed by Const. Mont. art. 15, § 11, whlch 
provides tliat "no company or corporation formed under the laws of any 
other country, state or terrltory, shall hâve or be allowed to e.xercise or 
enjoy withln this state, any greater rights or privilèges than those pos- 
sessed or enjoyed by corporations of the same or similar character created 
under the laws of the state." 

3. Altération dp iNSTRUMiœKTS— Gitabantt. 

Where, without the knowledge of the maker of a note, the payée secures 
a third party to guaranty it by adding his signature to it, such guaranty 
is an altération which will release the maker. 

3. Same. 

Where a corporate note, which had been altered by adding the signature 
of another without the knowledge of the maker, Is agaln altered by re- 
movlng such signature, subséquent to the flxlng of the Uability of the trus- 
tées Of the company for Its debts by a failure to publlsh its anuual report, 
Such subséquent altération relie ves the trustées from Uability. 
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î^oung & Lightner and Hinkle & Shelton, for plaintiff. 
Gobb& Wheélwright, for défendants. 

LOOHEEN, Diâtrict Judge. Défendants demur generally to the 
pétition or complaiiït of plaintiff, wKch seeks to hold tbe défendants, 
trustées of the Twin City Butté Mining Company, a Montana cor- 
poration, durin^ the year 1893, ând ever since, ùpôn an indebted- 
ness ôf said corporation to the plaintiff, alleged to bave arisen upon 
a loap ôf $4,000 made by plaintiff tô said corporation on or about 
February 15, 1893, and for which sâid corporation gave its note, 
signéd'àlto by another, to plaintiff, on January 27, 1894, beariiig in- 
terest àt the rate of 1 pôr cent, pêr month, on which there is alleged 
to bë bWing, Augûst 18, 1894, the sum of |3,221.98, still unpaid. 
The Personal liability of the défendants for said, indebtedness is 
clainaed under a section bf the saiaié statute of Montana under which 
said TVin City '^utte Mining Company was incorporated, which 
provides that every corporation organized uiider tbat statute shall 
annually, within 20 days from the Ist day of September, make a 
report which shall state the amount of the capital of such corpora- 
tion, and the proportion thereof actually paid in, and the amount of 
existing dèbts; and which report shall be signed by the président 
ând a majority of the trustées of sUch corporation, and be verifled by 
the oatli.of its président and secretary, and be filed in the office of 
the cle^i^k of the county where the business of said corporation is 
carriéd on; and that, if^any company shall fail to make or file such 
report as abovè stàted, air the ' trustées of the company shall be 
jointly^nd severaïly lia:bïe for the debts of tbe company then exist- 
ing, and. for air that shall be contracted before such report shall be 
màde. Cômp. St. c. 25, § 460. The complaint allèges that said 
Twin City Butte Mining Company did not make or flle such report 
within 20 days from the Ist day of September, 1894, nor at any time 
thereafter, prior to February 3, 1895. 

In the'èase of Fitzgerald v. Weidenbeck, 76 Fed. 695, it was, upon 
like allégations, held that thèse 4efenda,nts are jointly and severaïly 
liable for the debts of the corporation existing in September, 1894, 
for reasons then stated, and which need not hère be repeated. But 
in this case it is urged, upon the authority of Çriswell v. Railway 
Co., 18 Mont. 167, 44 Pac. 525, that as the statute of Montana above 
referred to, making trustées personally liable for corporate debts 
on the failure of the corporation to make and flle- the required re- 
port (Comp. St. div. 5, c. 25, § 4C0), was a statute of the territory 
of Montana, applicable only to domestic corporations, it was re- 
pealed or annulled by section 11 of article 15 of the constitution of 
the state of Montana, which ordains: 

"And na company or corporation formed under the laws of any other coun- 
try, state or territory, shall bave or be allowed to exercise or enjoy within this 
state, any greater rights or privilèges than those possessed or enjoyed by cor- 
porations of the same or similar character created under the laws of the 
state." ■ 

In the case just cited it was held that section 20 of "An act to 
provide for the formation of railroad corporations in the territory 
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of Montana," passed May 7, 1873 (Laws 1873, Ex. Sess. p. 93), which 
extended the liability of railroad corporations formed under that 
act, in cases of personal injury to servants and employés, beyond the 
liability at common law, was annulled by the section of the consti- 
tution above quoted, for the reason that such increased liability was 
not aiso in terms extended to or made to include railroad compa- 
nies of other states or countries doing business in Montana. 

The reasoning seems faulty. The provision of the constitution 
does not purport to control or limit the power of the législature to 
grant rights and privilèges, or prescribe régulations or liabilities, 
as to domestic corporations. No régulation respecting domestic 
corporations can coutravene that section of the constitution which 
relates only to foreign corporations, making the rights and privi- 
lèges of domestic corporations the maximum measure of those which 
foreign corporations can hâve or be permitted to exercise. It fol- 
lows that any enaetment or rule of law, under which a foreign cor- 
poration could claim greater rights or privilèges than those ac- 
corded to domestic corporations, must be held to be contrary to the 
constitution and nugatory. The décision in Criswell v. Railway Co., 
as to the validity of the Montana statute under considération in 
that case, is not sufiflciently persuasive to warrant its application by 
analogy to other statutes of that state. 

The promissory note made and delivered by the mining company 
to plaintiff is set forth in the complaint, as f ollows : 
"$4,000. St. Paul, Mlnn., Jan. 27, 1894. 

"ïhirty days after date, without grâce, for value received, we promise to 
pay to the order of the First National Bank of Butte, Montana, four thousand 
dollars, payable at the First National Bank, Butte City, Montana, with one per 
cent, interest per month from date until paid. 

"Twin City Butte Mining Co., 
"G. J. Ileinrichs, Président. 
"C. L. Caldwell, Secy. & Treas. 
"Théo. Schweitzer." 

This is the joint promissory note of the Twin City Butte Mining 
Company and Théodore Schweitzer, and its acceptance by plaintiff 
satisfied and merged in it the previous debt of the mining company 
to the plaintiff. 

The complaint further allèges that, after the exécution and delivery 
of this note, the plaintiff, at its own instance, and without the knowl- 
edge of the Twin City Butte Mining Company, procured one George 
H. Tong to guaranty said note by writing his name at the bottom 
of said note. Whatever might be the purpose and understanding 
between the plaintiff and Tong as to the effect of the signature of 
said note by Tong, there is no allégation that he so signed it by any 
mistake or inadvertence, and the légal elïect of his signature at the 
bottom of said note must be determined by the terms of the note it- 
self, when so signed. Tong became apparently a joint maker of 
the note with the Twin City Butte Mining Company and Théodore 
Schweitzer, and this constituted such a material altération of the 
note by the plaintiff, who was the holder, or by plaintiff's direct proc- 
uration, as discharged the makers. 2 Daniel, Neg. Inst. §§ 1373, 
1387; 3 Eand. Com. Paper, §§ 1742, 1744, and cases cited. As to the 
87 F.— 18 
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côntract: of the original maikei?» Of t]3.e:nQte, Hong was merely an 
in.teineddler,cliangingbj: -Ma signature the note wnich was the, 
written évidence of the côntract of the naaker^ and doing this at thf 
instance ofi the payée and holder o( the note. The ;san<?tity; of writ- 
ten contracts will not admit of svchmaterial change, willfuUy made 
by a party to the côntract, and the ruie should be held strictly in 
the case of commercial paper. ■ , 

The case of Mersman v. Werges, 112 U. S. 139, 5 Sup. Ct 65, is 
not, when carefully examined, opposed to this rule, although it con- 
tains SOme dicta so broadly stated as to appear to, trench upon it. 
In that case the maker of the note; waa a partner. ofone Krueger, 
and,!to raise money for the partnership business, made the note pay- 
able in terms to Krueger, and with his wife executed a mortgage 
to secure the note, both being delivered to Krueger to negotiate, 
who, before negotiating the same, without authority,, signed the name 
of the maker's wife to the note, and indorsed the note himself, and 
negotiated it to plaintiff for moneys for the use of the partnership 
flrm. Krueger was never the owner of the note, but intrusted with 
it by the maker to negotiate. The altération was therefore made by 
the maker's agent, and before the note was actually negotiated and 
delivered; and the plaintiff, to whom Krueger negotiated it, had no 
participation in or knowledge of the change, and the suit was in 
equity, to foreclose the mortgage. The décision was manifestly cor- 
rect, upon the facts of the case ; but it is unsafe to hold that some 
unguarded dicta contained in the opinion hâve overturned the whole- 
some rule in respect to the willful altération of written instruments 
by parties claiming under them. See Smith v. U. S., 2 Wall. 219, 
232. 

The liability of défendants as trustées, under the' statute referred 
to, became fixed upon the failure of the Twin City Butte Mining 
Company to make and file the required report within 20 days from 
the Ist day of September, 1894. If at that time the altération of 
the note by the signature of George H. Tong had discharged the 
makers, the défendants incurred no liability to plaintiff. But, if 
the défendants did become liable to pay that note to plaintiff, their 
liability, on whatever theory it might rest, was secondary to that 
of the principal debtor, the: Twin Qity Butte Mining Company, and, 
if compelled to .pay the debt, they would be entitled to be subrogated 
to ail rights and securities in respect to the debt held by the plain-: 
tifl; and at tbat time the note, had upon its face the signature of 
George H. Tongj either as maker orfguarantor. ,iA.s pne or the other, 
he was liable to plaintiff for the amount of the note; and being a 
yoluntary intermeddler, withont the request or knowledge of the 
oi^iginal makers,. he would not,' by merely paying the note, hâve any 
claim for reimbursement against the original makers. ; The com- 
plaint, however, allèges that on or about January 15, 1895, a date 
after the liability of the présent défendants (if any) was fixed, and 
when défendants, if to be called, on to pay the note, were interested 
in the préservation of its integrity as it then was, and of ail securities 
for its payment which then existed, the plaintiff again altered and 
changed the note by removing trom it the signature of said Georgç 
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H. Tong. This, again, was spoliation (Hall's Adm'x v. McHenry, 19 
lowa, 522), which should prevent any recovery against thèse de- 
fendants. 

The demurrer is sustained, with leave to plaintifE, if so advised, to 
amend on or before the rule day in July, 1898. 



EVANS V. MANSUE & TEBBETTS IMPLBMENT CO. et aL 

(Circuit Court of Appeals, Fîfth Circuit. April 26, 1B98.) 

No. 634. 

1. Fbattd — Evidence of Complicitt. 

Wliere one, who was doing a large business, and was consîdered solvent 
and prospérons, borrowed money at a time when hls flnancial affairs were 
hopelessly involved, and only two days before executlng a trust deed of 
ail his property (alleged to bave been in fraud of certain ereditors), the faets 
that the lender was, and had been for several years, the borrower's attor- 
ney; that he already held his note, long overdue, for borrowed money; and 
that he drew up the deed of trust, under which he was one of the preferred 
ci'edltors only two days later,— are not concluslve that the lender liuew ot 
the borrower's flnancial condition when he made the loan, or that he was a 
party to the fraud, when such knowledge and complicity are denled by both 
borrower and lender. 

3. Tbust Deed — Attorney'b Fées. 

Where a conveyance of property in trust to pay certain debta does not 
provide for the addition of attorney's fées to such debts, sueh fées should 
not be allowed, although stipulated in the notes which are the évidence of 
certain of the debts. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

On Deeember S, 1896, one W. E. Dupree executed a deed of trust, by which 
he conveyed, for the benefit iOf his créditera, his goods, wares, merchandise, and 
other Personal property described in the deed of trust. Tlie deed of trust di- 
Ylded the ereditors into three classes. A, B, and C; the total amount of clalms 
intended to be secured being $211,611.98. William W. Evans, the intervener 
herein, was included in class A; and provision was thus made for payment to 
him of a debt of $3,518, represented by notes. The deed of trast prcvided that 
the trustée should sell the property conveyed, and that If the proceeds of the 
sale should be insufiicient to pay ail the ereditors, a certain claim of the Provi- 
dent National Banli of Waco, ïex., should flrst be paid by préférence, and the 
remainder of the proceeds of sale should then be divided pro rata amoug the 
ereditors composing class A, which, as already stated, included the claim of the 
intervener, Evans. On Deeember 5, 1896, the Mansur & Tebbetts Implement 
Company and the Washburn & Moen Manufacturing Company filed their bill 
in the circuit court of the TJnited States for the Northern district of Texas, at 
Waco, against Dupree and one J. 0. Birlvhead, the trustée, and the Provident 
National Banlj; setting up, among otlier things, the exécution of, said deed of 
trust, and the provisions thereof ; estimatlng the value of the property not to ex- 
ceed the sum of $65.500, and alleging that the time within which such property 
must be sold by Birlchead was Insufficient to permit a prudent and f ruitf ul ad- 
ministration of the trust conf erred on him, and, on account of the character of 
goods conveyed to him therein, that the same could not be marlseted for a fair 
price, for cash, within the next ensuing flve months; charging a comblnation be- 
tw^een Birlihead and Dupree in the making of said deed of trust; that Birlîhead 
was a man of small means, and that by the terms of said instrument he was 
not required to give bond to secure the beneflciaries under the deed of trust 
for a faithful administration of his trust; that suits by ereditors had been Insti- 
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tiited against Dupree, and wnts of attachment Issued thereon, and that the 
same had béen ievled and attempted tw be levied «pon tb& goods conveyed by 
the instrument, flot by seizure and appropriation, but by givlng notice to Birk- 
iiead and liis employés in charge and custody of the property; that wrlts of 
gami^njent against Dupree were sued out in différent courts of McLennan 
eounty, Têx., and served tpon Birkhead and his employés in charge of said 
assets and property; and alleging that eontroversies hâve arisen and wiU arise 
betweeu the attaching creditors and garnishing creditors of Dupree; that the 
assets and property conveyed in said deed of trust were net sutHcient in value 
to pay ofC the expense of administering the trust and the debts in Bxhibit A 
of said instrument, and also pay off and discharge in full the debts mentioned, 
Including the debts of the complainante, -who are in class B, and will not pay 
the complainants and other creditors In class B more than 50 per cent, of their 
claims. The bill charges combination and confederacy between Dupree and Birk- 
head; that, unless restrained by injunction, Dupree and Birkhead will, acting to- 
gether and in concert, take from the assets and property conveyed to Birkhead 
by the provisions of said trust deed a sufficient sum of money to pay ofC and 
discharge the debt due by Dupree to the Provident National Bank, and will 
cancel and discharge said debt, and that Birkhead will turn over and deliver 
to Dupree the collatéral securities which the Provident National Bank holds to 
seciire the payment of thls debt, unless enjoined from so doing. The bill fur- 
ther prays for the appointment of a recelver to take charge of, and administer 
under the orders of the court, the assets and property of every kind conveyed 
by the deed of trust, as well as the collatéral securities held by the Provident 
National Bank, and that the property be administered and the proceeds thereof 
be distributed under the orders of the court, and the recelver be required to col- 
lect the coUaterals, and that the same be applied, by proper orders of the court, 
towards the payment of the debt first due to the Provident National Bank, and 
that complainants' claims be established and declared a lien upon the funda in 
the hands of the receiver, according to the priorities that may be established 
therein, and that ail parties entitled to participate in said fund be required to 
Intervene therein and establish their rights thereto, and that the injunction 
therein prayed for might be perpétuai. 

On this bill of complaint, the judge of the TJnited States circuit court ap- 
pointed a receiver of ail the property qovered by the deed of trust, or held by 
the Provident National Bank as security for Evans' debt to it. The injunction 
prayed for was also granted. On December 6, 1896, the receiver qualifled and 
took possession. Thereafter, W. B. Belknap & Co. flied their bill of complaint, 
asking for the removal of Birkhead as trustée, and for a receiver of ail the 
properties which by a chattel mortgage of date December 3, 1896, Dupree con- 
veyed to Birkhead as trustée; also, of the property held by the Provident 
National Bank as collatéral security; and also of property held by one S. W. 
Slayden and one J. B. Balœr as collatéral security, — the last two not being de- 
fendants in the original bill. The court thereupon ordered that P. F. Pink, 
who had previously qualifled as recelver in the cause in which the Mansur & 
Tebt>etts Implëment Company et al. are plaintifCs, be also appointed receiver 
under the bill filed by W. B. Belknap & Co. Subsequently, as shown by three 
orders, the court directed that ail persons tnterested be granted leave to inter- 
vene in the proceedings, without further leave of court, subject to exception; 
tliat ail interventions, without further order, be referred to a standing master 
of the court named in the order; and that the master report on the law and 
facts of ail interventions. 

The intervener herein, "W. W. Evans, flIed hls pétition of intervention, setting 
up that on March 7, 1896, the défendant W. E. Dupree made and deUvered 
to him his promissory note for the sum of $1,000, payable at Waco, Tex., 60 
days af ter date, bearing interest at the rate of 10 per cent, per annum from 
date until paid, and providing that If default was made in the payment of 
said note at màtnrity, and it was placed in the hands of an attorney for col- 
lection, the maker thereof would pay the amount of 10 per cent, additional on 
the principal and interest of said note as attorney's fées. The Intervener fur- 
ther showed that said Dupree on or abqut the Ist day of Decemlaer, 1896, for 
a valuable considération, made and delivered to the intervener his certain other 
promissory note for the sum of $2,500, payable at Waco, Tex., 60 days after 
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the date thereof, and bearing Interest at the rate of 10 per cent, per annum 
from date until paid, and providlng for attorney's fées as in the flrst note. In- 
tervener further showed that he was the légal owner and holder of said notes, 
and set up the fact that on or about the 3d day of December, 18s^6, said Dupree 
made his deed of trust to J. C. Birkhead, as trustée, conveying ail of bis stock 
of goods, wares, and marchandise owned by the said Dupree in McLennan, Falls, 
and Hill counties, Tex., as is fully set eut and deseribed in said deed of trust, 
and that the said Birkhead accepted as such trustée, under the provisions of 
the said deed of trust, and that, on the application heretofore mentioned, said 
Birkhead was removed by the court, and Frank F. Fink appointed as receiver 
in hia stead, -who qualifled as such, and Is now actlng as such, under the direc- 
tion of the court. Intervener further showed that in said deed of trust the 
aforesaid indebtedness due by said Dupree to intervener was secured in class A, 
as provided for in said deed of trust, and this intervener became invested with 
a valid and subsistlng lien on ail the property conveyed in said deed of trust, 
to secure the payment of said moneys as aforesaid. Intervener further showed 
that he accepted under the provision of the said deed of trust before any inter- 
vening rights of any otUer creditors attached, and he Is now the légal holder 
and owner of a valid and subsistlng lien conveyed in said deed of trust to secure 
the payment of said moneys. The prayer of his plea of intervention was that 
the said notes be adjudged to be secured by a valid and subsistlng and prior 
lien on the property conveyed in said deed of trust, and the fonds arising from 
the sale thereof by the receiver in this cause, and that said notes, interest, 
and attorney's fées be paid. To this pétition of intervention the receiver, Frank 
F. Fink, flled an answer on April 5, 1897, which said answer consisted of a 
gênerai demurrer and gênerai déniai. 

A hearing was had before the master on intervener's pétition, and testimony 
taken, and said standing master flled his report in court as tp ail the claims pré- 
sentée before Mm for trial under the court' s order. Among other things con- 
nected with said report is the finding as to claim of intervener, William W. 
Evans: "No. 83. W. W. Evans, Intervener. This claim is duly verifled as 
required by order of court. Exceptions of complainant overruled. This claim 
is for two notes,— one for the sum of $1,000, dated May 7, 1896, due sixty 
days after date, bearing interest at the rate of 10 per cent, per annum, and 
provldlng for 10 per cent, attorney's fées; also, a note dated Ist of December, 
A. D. 1896, for $2,500, due sixty days after date, bearing Interest at same 
rate, and containing the same stipulations,— the two notes aggregating $3,518. 
I consider the claim a just claim, to be paid as provided in class A. See testi- 
mony, pp. 199 to 212, inclusive." The master found, also, among other things, 
as foUows: "I would state that before hearing thèse causes I notified the par- 
ties in interest that I would consider the deed of trust, together with the ex- 
hibits thereto attached, set forth in and accompanying complainant's bill, in évi- 
dence, in ail the cases where they were proper to be used; and I further an- 
nounced that any évidence heard in any case would be used and considered by 
me, wherein It was applicable to such other cases." 

On the same day that the master's report was flled, the Mansur & Tebbetts 
Implement Company and the Washburn & Moen Manufacturing Company filed 
an answer to intervener's pétition of intervention, ta whlch they set up: First. 
That they excepted to the intervening pétition, and said the same was insuffl- 
cient in law. Second. They denied every allégation in the pétition. Third. 
They set up, in substance, that on the Ist day of December, 1896, the défend- 
ant W. E. Dupree was insolvent and unable to meet his existing liabilities, and 
had not property within his possession at that time sufBcient to pay his cred- 
itors, and had then a large amount of mercantile indebtedness, about to mature 
and maturing on said date, wbich said Dupree was wholly unable to pay; that 
said Dupree on the Ist day of December was preparing, and had for some week 
or 10 days prior thereto been preparing and arranging his matters, with a view 
of disposing of ail of his property subject to exécution for the purpose of 
placing the same beyond the reach of his creditors; that on the said Ist day 
of December, 1896, and long prier thereto, the Intervener herein had been and 
was the confidential adviser and attorney of said Dupree, and was fully advised 
respeeting the flnancial condition of the said W. E. Dupree, and well knew 
that said Dupree would within a few days strip himself of ail property liable 
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to be taken In exécution, and subjeci hf law to the payment of Dupree's Indebt- 
edness; that In fact on said Ist day of December, 1896, tbe plans of the sald 
W. B. Dupree (whlch weie well known to the sald W. W. Evans, Intervener) 
for the pTji*ppse of dlsposlng of sald Dupree's property were well advanced 
towards maturity, and were certain and deflnite; that the tangible property 
of the sald Dupree at that time was of such a eharacter as might be taken in 
attachment or éxecution or other légal process, and consisted of certain stocks 
of gbods,'wâres,and merchandise, speclflcally set forth In bills of complalnt flled 
hereln, and ôf certain real estaté In the clty of Waco, Tex.; that it was then in 
contemplatioiai and known to Intervener that said Dupree contemplated deed- 
ing and convéying his homestead and exempt property in the dty of Waco to 
hls wife, in considération of love and affection; that it was also well known 
to interveneir that the other real-estâte property standing In Dupree's name on 
said Ist day pt December, 1896, had been covered by mortgages and securlties, 
either valld or flctitious, and that a large part of such securlties were then 
held by intervener, or were inténded by sald Dupree and the intervener then 
to be transferréd to the Intervener; that while said Dupree was in the condition 
aforesaid, and on the eve and brlnk of hopeless insolveney, thé said Intervener 
advanced to the sald Dupree the Stim of $2,500 in cash money^ which said 
Dupree then and there placed in hls pocket, and beyond the reacli of his cred- 
itors, as thé said Intervener then well knew he would do, and the note for 
Ç2,500, set forth in intervener's petiticm herein, was executed only in considér- 
ation for sàld $2,500 so handed and dellvered by intervener to the said W. B. 
Dupree on' December 1, 1896; thftt on, to' wit, December 4, 1896, the said 
Dupree, in pursuance of hls former intention, known to intervener as aforesaid, 
did convey ail and every eharacter of tangible property *hlch he then owned, 
and placed the sàme beyond the rëach of légal process, and did not leave in his 
possession in thls state sufflcient property to pay his then exlsting indebtedness. 
They averred that the tntervener's daim, as propounded, was f raudulent in law, 
as to the complalnants, who were oh December 1, 1896, existlng creditors of 
said W. E. Dupree, and that said clûim so propounded was void as to complaln- 
ants. While, accprding to their fille mark, the foregolng exceptions and answer 
of complalnants to Evans' intervention would appear not to hâve been filed 
until the dày on which the master madé his report, It is eontended that in point 
of fact they'wéte in thé hands of the m&ster when he heard the Intervention, 
and that his 'flndings so show. " 

The intervener, Evans, exceptéd ta the master's report, as to that part finding 
that the two notes aggregated the sum of $3,518. The intervener alleged that 
thls was a mlstake on the part of the master, in this: that said two notes 
only aggrega:ted the sum of $3,500, and that both of said notes bore Interest 
from date at the rate of 10 per cent, per annum, and provided also for 10 per 
cent, attorney's fées, which sald notes (principal, Interest, and attorney's fees> 
the intervener nndèrstood, from sald report, were Intended to be allowed by 
said master as the amount due. Subsequently the Mansur & Tebbetts Imple- 
ment Company et al. filed exceptions to the master's report, alleging that the 
master has allowed the claim of the said intervener for the sum of $3,518, 
whereas sald maétér should hâve dlsallôwed said claim in toto. They averred, 
substantlally, that the testimony establlshed the charges made In their answer 
to Evans' intervention, and they àlleged, among othér things, that it is incredible 
that Evans, with his means of knowledge, did not, at the time said $2,500 was 
loaned to Dupree, know that Dupree was then Insolvent, and intended to de- 
fraud his creditors by the withdrawal of a large part of his assets, in the shape 
of notes and accounts. 

The court hèard the exceptions filed by the intervener and the complalnants, 
and on June 26, 1896, entered a final decree overruling complalnants' objection 
to the master's report as to the $1,000 note, and Interest thereon, and aUowing 
Evans' claim as to the same, ând overruling the master's report as to Evans' 
claim on thé $2,500 note, and interest thereon, and rejectlng intervener's entire 
clalms as to attorney's fées; from which action, so far as the same was 
against him, the intervener, Evans, has appealed. The assignment of errera 
is as foUows: "(1) Because thé intervener in this case clalmed that the note 
sued on, and for which he Intervened in this cause, to wit, for $2,500, dated 
December 1, 1896, was given. him for a valuable considération, and at sald 
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time he had no notice, actual or constructive, that said W. E. Dupree, the 
tnaker thereof, w^s insolvent, or contemplated insolvency, but regarded him 
as perfectiy solvent, and good for his debts, and the uncontradicted évidence 
in this cause shows such to be the case; and when said W. E. Dupree failed 
on the 3d day of December, 1806, he preferred said Wm. W. Evans ïor the 
amount of said debt, in the trust deed executed by hlm, In class A thereof, and 
said préférence v/as valid, and a just charge against the property conveyed In 
said trust deed; and the évidence not only fails to sliow that the said inter- 
vener, Wm. W. Evans, had notice at the time of contracting said debt vyith 
said W. E. Dupree that the said Dupree was insolvent, or contemplated in- 
solvency, but conclusively shows that the said Wm. W. Evans had no notice 
whatever of the insolvency of the said W. E. Dupree, and dld not know that 
he owed any debts at said time; and said indebtednesa to said Wm. W. Evans 
was a valid indebtedness, and constituted a valid charge against the funds In 
the hands of the receiver In this cause, and should hâve been so adjudged by 
the trial court, there being no évidence of any kind or cliaracter to authorize 
the court in finding that said Wm. W. Evans had either actual or constructive 
notice that said W. E. Dupree was insolvent or contemplated Insolvency; and 
that the évidence showed conclusively that the said transaction was bona flde, 
and made in good faith by the said Wm. W. Evans, and not witn the Intention 
of assistmg the said W. E. Dupree in defrauding hls creditors. (2) Because the 
évidence in this cause showed conclusively that the claim of the said Wm. W. 
Evans was secured in class A in the deed of trust, which created a valid and 
subsisting lien, to secure payment thereof, on the funds in the hands of the 
receiver, and should hâve been so charged and established by the judgment of 
the court in this cause. (3) This intervener shows that no contest was made 
of his claim in the hearing before the master appointed to hear and détermine 
the intervention In this cause, and the objections filed in this court were not 
filed before said master, and he had no opportunity to pass upon the questions 
raised in this cause by the complainants; and said complainants had no right 
to raise said questions in this cause, because they were not raised before the 
master, on the hearing of this intervener, and therefore were waived by com- 
plainants. (4) The court erred in refusing to allow attorney's fées provided for 
in the note in favor of intervener, Wm. W. Evans, secured In class A of the 
deed of trust, because said attorney's fées were part of the debt secured; and 
no exceptions were filed, either Ijefore the master in chancery, or in the court 
of final trial, to said attorney's fées, as such, but the exceptions filed by com- 
plainants to the claim set up by the intervener were to the whole claim of in- 
tervener, on the ground that It was fraudulent, and did not except to the attor- 
ney's fées as such." 

Geo. Clark and D. C. Bolinger, for appellant. 
J. M. McCormick and E. B. Parker, for appellees. 

Before McCORMICK, Circuit Judge, and NEWMAN and PAK- 
LANGE, District Judges. 

PARLANGE, District Judge (after stating the facts as above). 
The main question in this matter is whether the charges of fraud made 
by the complainants hâve been proved by them. Fraud is not pre- 
sumed, and the party who allèges fraud must prove it. It is true that 
frequently fraud cannot be proven by direct, aflArmative évidence, 
and that, in order to diseover and expose it, resort must be had to 
circumstantial évidence. But, whether the évidence be direct or 
circumstantial, the eflect of it must be to produce a reasonably 
clear and distinct conviction that fraud has been committed. Mère 
suspicions are not sufficient. While it is also true that in civil 
matters fraud need not be proven beyond a reasonable doubt, yet 
a charge of fraud should not be fastened on any one, even in a 
civil matter, un less the proof satisfies the mind. There are frauds 
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which are closely allied to criminality, and there are crimes of 
which f raud is an intégral part. It is clear that it would be nn- 
just to judicially déclare a person to bave perpetrated a fraud 
uppn sligbt proof or bare presumption. With thèse principles be- 
fore us, we bave carefuUy examined and considered tbe evideace, 
and it bas failed to produce upon our minds tbe effect whicb it bad 
npon tbe learned trial judge. The charges of fraud, as we un- 
derstand tbem to be set out in çomplainants' pleadings, are, sub- 
stantially, tbat one Dupree was insolvent, and intended to commit 
a fraud upon bis creditors; that Evans, the intervener, knew of 
Dupree's insplvency and fraudulent intention; and tbat, for the 
purpose of assisting Dupree to perpetrate the fraud, the intervener 
loaned hiin|2,500, which Dupree appropriated, and which he sub- 
sequently secured in class A of the deed of trust. We note tbat 
while çomplainants' pleadings prefer, in effect, a charge of actual 
fraud, the brief of their counsel virtually concèdes that there is 
no proof supporting such a charge, and limits itself, as we un- 
derstand it, to an attempt to prove a constructive fraud; tbat is 
to say, the çomplainants noW contend that the circumstances ex- 
isting at tbe time when Dupreei applied to the intervener for the 
loan of $2,500 were such as to put tbe latter upon inquiry as to 
the financial condition and intention of Dupree. Thèse circum- 
stances, as stated in the brief for çomplainants, are substantially 
as follows: For several years prior to the loan of f 2,500, and at 
the time the same was made, the intervener was Dupree's attorney. 
At the time Dupree applied for the $2,500 loan, he already owed 
tbe intervener a noté for $1,000 and interest, âve months past due. 
The $2,500 loan, represented by a note of Dupree payable in sixty 
days, was made two days before tbe deed of trust. When mak- 
ing the second loan, tbe intervener did not ask Dupree when be 
would pay tbe first note, nor did the intervener ask for security 
as to either loàn, nor did he ask Dupree what bis financial condition 
was. The deed of trust was executed on December 3, 189G. On May 
28, 1890, Dupree bad conveyed to one Eirkhèad, whom he after- 
wards made trustée, certain real estate, for $1 cash, and eigbt notes 
of $1,000 each. The deed was acknowledged before one J. T. 
Harrison, a notary public, whose name is signed as attesting wit- 
ness to the intervener's pétition in this cause. About six days 
before tbe second loan was made, Dupree conveyed otber real estate 
to Birkbead for $100 cash, and ten notes of $1,000 each. About 
two weeks prior to tbe second loan, Dupree conveyed a storehouse 
to one Pickett, a kinsman of bis, for $100 cash, and a note of $5,- 
000. The deed of trust was drawn up by the intervener, as counsel 
for Dupree; and çomplainants claim tbat it shows upon its face 
évidence of careful préparation, and tbat it was practically impos- 
sible for the intervener to bave prepared it in the interval between 
the moment when' it is said that Dupree first informed the inter- 
vener tbat be wished to exécute a deed of trust, and the moment 
when the deed of trust was actually executed. When Dupree bor- 
ro wed the $2,500, there were notes of bis, aggregating a large 
amouut, held for collection by several of the banks of the city of 
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Waco, and thèse notes were to fall due in a few days; and tlie in- 
tervener was the attorney for one of thèse banks, which held Du- 
pree's notes for some $6,000 or $7,000. Dupree told the inter- 
vener at the time the second loan was made that he (Dupree) owed 
the Provident National Bank some money, but he did not say how 
much. Dupree owed sundry accounts to his butcher, and for other 
household and ofSce expenses, as also debts to local capitalists, 
The évidence introduced before the master on the hearing before 
him of the présent intervention consisted only of the following: 
On the part of the intervener, the two notes, of $1,000 and |2,500, 
respectively, were offered, as also the deed of trust, and the in- 
tervener testified in his own behalf. The complainants ofEered 
Dupree as their own witness, and one Kelly, a clerk in one of the 
banks of Waco. It was admitted by the intervener that the com- 
plainants could prove that the several banks in Waco held for col- 
lection, at the time the $2,500 loan was made, some $50,000 or $60,000 
of Dupree's commercial paper, which was to mature in a few days. 
We nnderstand that the master, to whom the numerous interventions 
in the main cause were referred, announced at the outset of the 
hearings that any évidence heard by him during the hearings would 
be used by him in any one of the interventions, if applicable thereto. 
It does not appear that the parties cither agreed or objected to this. 
In the briefs before us, référence is made to évidence which was not 
introduced at the hearing of the présent intervention before the mas- 
ter, but which was introduced in other interventions in the cause. 
It would seem that, when fraud is chargea, the party having the 
onus upon him should distinctly ofiFer the proof upon which he relies 
to establish the fraud, so that the party charged may know what the 
alleged inculpatory évidence is, and may hâve a fair opportunity to 
meet it. But, however this may be in the présent matter, even upon 
considération of ail the évidence before us, we are unable to come to 
the conclusion that the complainants hâve proven fraud on the part 
of the intervener. The évidence directly offered on the hearing of 
the présent intervention is brief. The intervener testified in his own 
behalf, positively and distinctly stating, among other things, that he 
acted in good faith, with the belief that Dupree was abundantly 
solvent, and without any knowledge of a fraudulent intention on Du- 
pree's part. The intervener testified that on a number of prevîous 
occasions he had loaned money to Dupree; that he would hâve re- 
fused to lend him the money, had he believed him to be embarrassed ; 
that when Dupree came to him, and told him that he wanted to 
exécute a deed of trust, he (the intervener) was as surprised as if 
one of the most prospérons banks in Waco had applied to him for the 
purpose. The intervener further said that Dupree came to him with 
the lists of his creditors already prepared and classifled, and the in- 
tervener handed them over to his stenographer. Dupree, called by 
the complainants as their witness, substantiated and corroborated the 
intervener. Kelly, the only other witness for the complainants, testi- 
fied that, while the bank in which he was employed held for col- 
lection notes of Dupree, he never informed the intervener of that fact; 
and, as already stated, it was admitted that other banks held Dupree's 
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notes for collection. The other évidence relied on bj the complain- 
ants was not directly offered at the hearing, and consisted of the 
proof, already referred to, that Dupree owed some household, office, 
and other local debts, and had made certain convèyances of property, 
bne of which antedated the deed of trust by more than six months, 
The complainants, with the burden of proof upon them, hâve failed 
to show knowledge by the intervêner of Dupree's condition or inten- 
tion. There is no proof that the intervêner knew of the convèyances 
of property, or that notes of Dupree, to a large amount, were held by 
the banks. Even under the restricted charge made in the brief for 
complainants, there is no proof that the intervêner knew of any cir- 
cumstances which could fairly put him upon inquiry aè to Dupree's 
condition or intentions. It is urged upon us by the complainants' 
counsel that it is incredible that Evans, as Dupree's attorney, did not 
knoW Dupree's flnancial condition. This would appear to mean that 
although both the intervêner and Dupree (the latter being complain- 
ants' witness) swear that the intervêner did not know of Dupree's 
condition, and although their testimony contains no internai indica- 
tion of untmth or incorrectness, and is consistent with the other évi- 
dence in the cause, yet we should whoUy disbelieve it, virtually, on 
the ground that it is impossible that an attorney should not know 
the flnancial condition of his client. This apparently amounts to 
saying that there is an irrebuttable presumption in such a case. Of 
course, we cannot agrée to such doctrine. The banks which held 
Dupree's commercial paper for collection, and his other debtors, had 
no distrust of him. He was evidéntly doing a large and extensive 
business, and was eonsidered a prospérons and abundantly solvent 
busiûess man. But, after Dupree's insolvency was discovered (to 
the surprise of ail who had deal't with him), the complainants seem 
to hâve assumed and taken for granted that the intervêner neces- 
sarily knew Dupree's condition, imerely because hewas Dupree's at- 
torney. Under ail the proof before us, we flnd in this matter nothing 
inore tangible than a suspicion créated merely by the relation between 
the parties. Complainants' counsel concède in their brief that the 
intervêner is a reputable attorney, in good standing, and they do not 
charge him with giving false testimony. Yet, even under the re- 
stricted contention that the intervêner was put upon inquiry, it is 
plaîn, in view of the intervênér's testimony, that we could not de- 
cree against him without findihg his testimony false. It is conceded 
that the intervêner paid the |2,500 to Dupree. If we are to deal 
with mère spéculation or possibility, we think it would be extremely 
improbable, to say the least, that an ordinarily intelligent attorney, 
even if dishoiiest, would engage in a fraudulent conspiracy with 
a client, when the only resuit which the attorney could hope to at- 
ta,in would be the return to him, by means of perjury, and after 
bazardons litigation, of the money which he would disburse at the 
outset of the conspiracy. The intervêner had been Dupree's at- 
torney for years. Doubtless he had reason to believe that he would 
continue to be employed by Dupree. A bare suspicion that the in- 
tervêner dlsbursed the $2,500 to obtain préférence for the |1,000 pre- 
viously borrowed, or to be employed as attorney in executing the 
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deed of trust, and in the proceedings growing ont of it, or to enable 
Dupree to obtain a settlement of his large aggregate indebtedness, of 
over $200,000, would be entirely unsupported by anything fairly de- 
ducibïe from the évidence before us, and would be, in our opinion, 
utterly beyond any probability wbich, under tlie évidence, could prop- 
erly be taken into account. A considération of mucli weiglit is that 
tlie master, who heard and saw tlie witnesses, found unliesitatingly in 
favor of the intervener. 

The deed of trust not having provided for attorney's fées on the 
note, the master was correct in disallowing such fées. 

The decree herein, in so far as it rejects the claim of the intervener, - 
Evans, on the note for $2,500 and interest, is reversed, and the cause 
is remanded to the lower court, with instructions to grant a rehearing, 
to sustain the master's report as to said claim, and to proceed in ac- 
cordance with the views herein expressed. 



PATTEN et al. v. GLATZ et al. 

(Circuit Court, E. D. New York. May 24, 1898.) 

Falsb Représentations — Suppiciency to Warrant Settino Asidb Con- 

TBACT. 

Représentations which consist partly of exaggerated expressions as to 
the Importance and value of defendant's property, which he evidently be- 
lieved to be true, partly of statements as to spécifie facts which were true 
at the time they were made, but not when the contraet was entered Into, 
and statements as to other spécifie facts not dcmonstrated by the évidence 
to be false, are not sufficlent to warrant setting aside, as fraudulent, a 
written contraet procured thereby. 

Final hearing upon pleadings and proofs of a bill in equity to set 
aside a written contraet between Patten and Glatz, who will be here- 
inafter referred to as "plaintiff" and "défendant," respectively, the 
other plaintiflf and the other défendant being substantially nominal 
parties only. 

John Patten, per se. 

Briesen & Knauth, for défendants. 

LACOMBE, Circuit Judge. It was stated npon the argument that 
the record was not printed because both sides were flnancially em- 
barrassed and unable to pay the expense. Assuming that they 
should be saved ail avoidable expense, it has been most unfortunate 
for both sides that, in taking the testimony, such extravagant and 
unnecessary prolixity has been indulged in. The court, upon a de- 
murrer, most clearly indieated that the only issue cognizable in 
equity was whether the written contraet had been obtained by false 
and fraudulent représentations, and should for that reason be set 
aside. If plaintiff failed to sustain the affirmative of that issue, 
the bill should be dismissed. Whatever he might be entitled to 
recover under the agreement could be equally well recovered in an 
action at law. If, on the contrary, plaintiff maintained the affirma- 
tive of snch issue, the court would, no doubt, direct an accounting; 
but, until such issue was maintained, it would be a waste of time 
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and monej to take any évidence bearing upon such accounting. The 
record hère presented, however, is stuffed full of irrelevant matter, 
contains page after page of testimony concerned with transactions- 
long subséquent to the making of the written contract, and is at least 
10 times as voluminous as it should hâve been. 

The written contract which it is sought to set aside was entered 
into February 20, 1890. It recited that Patten had invented certain 
improvements in apparatus for concentrating soap lye in the manu- 
facture of crude glycérine, described in an application for letters pat- 
ent then in course of préparation; that, by other instruments of 
•even date, the exclusive right to use said improvements was granted 
to Glatz; and that Glatz was in receipt of certain royalties from 
certain soap manufacturera, to whom he had theretofore granted 
licenses under certain patents owned or controlled by him, covering 
certain processes of recovering glycérine from soap lye. By the 
terms of the contract, Glatz, in considération of said exclusive right 
to use Patten's said improvements, agreed to "use his best endeavors 
to persuade other soap manufacturers to also take licenses for the 
use of said processes (i. e. Glatz's processes), and for the use of said 
Patten's improvements." He further agreed to keep bocks of ac- 
count, and to enter therein "ail the gross royalties received from 
any and ail patents and improvements which he may license others 
to use for the concentration of soap lye in the manufacture of crude 
glycérine." This language covers licenses under any patent or im- 
provement separately, or under any two or more conjointly, on one or 
more of Patten's improvements, or on one or more of the "certain 
patents owned or controlled by" Glatz. He further agreed to pay to 
Patten 5 per cent, the first year, and 7^ per cent, thereafter, of "ail 
the gross royalties and moneys enumerated" in the statements which 
he bound himself to make periodically to Patten. Patten and 
Glatz had been working together in this business since 1888, appar- 
ently withaut making much of a success of it. On January 10, 1889, 
they entered into a written contract, which recited that Patten 
"claims to hâve invented an improved evaporating apparatus and 
evaporating process for which he intends to apply for letters patent," 
etc.; that Glatz "is désirons of obtaining the exclusive right and 
license to use said invention as applied to the evaporation of soap 
lyes, glycérine, and sait." By this contract, Patten gave to Glatz an 
exclusive license to make, use, and vend said apparatus and pro- 
cess throughout the term of any letters patent that might be secured 
therefor, in considération of a lipense fee of 50 cents per square foot 
of heating surface on every apparatus containing said invention. 
Plaintiff avers that prier to February 20, 1890, this contract of Janu- 
ary 10, 1889, had been abrogated by consent of the parties, and a 
Bew verbal agreement made, whereby, without being himself re- 
quired to contribute to any losses, Patten was to hâve 50 per cent, 
of any profit which Glatz înight make ont of any plant embodying 
either the improvements or the process, ail the expenses and losses 
to be borne by Glatz. The burden of proving such agreement is, 
of course, upon the plaintifî, and his testimony tends to prove it; but 
in View of the positive déniais of défendant, of the inhérent improba- 



PATTEN V. GLATZ. 



285 



bilities, and of the failure to produce corroborating testimony by 
Quimby, who, according to the plaintiff's story, was informed as to 
the fact, I am not satisûed by any fair prépondérance of proof that 
such Terbal contract was entered into. Therefore, until the con- 
tract of li'ebruary 20, 1890, was entered into, the contract of January 
IG, 1889, was still in force. 

Plaintiff asks to hâve this contract of 1890 yacated and set aside, 
on the ground that he was induced to enter into it by certain repré- 
sentations of Glatz, which were false and fraudaient, were made by 
Glatz with the linowledge that they were false, and with the fraudu- 
lent intent of inducing Patten to enter into the contract, which rep- 
résentations were material, were believed by Patten, and relied upon 
by him. The représentations alleged in the complaint are: 

"That said Glatz owned or controlled a large number of patented Inventions 
of the controlUng processes for the concentration of soap lye in the manu- 
facture of crude glycérine, and has licensed a large number of parties who were 
engaged in the said work, and received from said parties large sums of royal- 
ties froin said lieensees, and was obliged to pay out large sums In royalties 
for the use of said patented processes." 

The testimony of the plaintiff supports the averment that such rep- 
résentations were made. Indeed, although covered by the déniais 
in the answer, défendant did not testify that he did not make such 
statements; nor, indeed, was he interrogated on the point. The évi- 
dence of the plaintiff, however, does not loealize thèse représenta- 
tions relatively to the contract complained of. They seem to hâve 
been made at the very outset of the intercourse between the two 
men, and to a large extent were then true. Certainly, at that time 
Glatz's rights under the Domeier and Hageman process had not been 
assigned to W. S. Eark & Co. Glatz did own patents, and did hâve 
licenses to use patents, and had licensed a number of parties, and 
was obliged to pay out sums in royalties. Whether or not the num- 
ber of patents and the number of lieensees and the sums paid out 
in royalties were "large" is dififlcult to détermine. What looks large 
to one man may look small to another. It is quite likely that Glatz 
represented that "he had the only successful processes for properly 
treating soap lye," and that he "controlled the process he was using 
by a large number of patents." But it is equally likely that he be- 
lieved his own statements (men who hold patents and exclusive li- 
censes are apt to think they control the only method of manufac- 
ture) ; and he certainly acted as if he fully believed he controlled a 
process destined to be most profitable, at least down to the time 
when the Buffalo plant failed to work, and plaintiff undêrtook, as he 
says, to make it practicable. From that time plaintiff was in as 
good a position as the défendant to judge of the value of the pro- 
cess they were both experimenting with. The vague and glittering 
generalities with which business men commend their property are 
not usually suffilcient to warrant the setting aside of written con- 
tracts on the ground of fraudulent misrepresentations. They are 
rather expressions of opinion than statements of fact. 

The "représentations" upon which plaintiff allèges that he relied 
are thus stated in his own language: 
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"He told me that his most vaJuable patents related to the chemical treatment 
of the soap lyes to prépare them for concentration; Informed me that he had ob- 
tained control of a very large number Ot patents, some of whlch he had bought 
and others he was paylng royalty for tbelr use. He said that he had about 
a dozen vei^y valuable patents, that practieally controUed the art of purif ying 
the. soap lyes. He represented that in pbtaining control of that Industry, that 
he bàd secùred a very large number of patents that mlght prcive of no great 
value. On two or three occasions he stated that he controUed as high as 
eighty patents, ;but he did not claim that more than about a dozen of them 
were valuable,., pe informed me that whlle he was ail rlght with his chemical 
processes for ti;eàtlug the lyes preparatory for thelr concentration, that he had 
had a sad expérience with the apparatuses he had used for concentrating them. 
• • * He told me that he had the only successf ul processes for properly 
treating'sbap lye, and that he ControUed the processes he was using by a large 
number of patents." 

Other than as to ownership or control of a large number of pat- 
ents, there is in this no spécifie représentation of fact — such as an 
assertion that he was receiving some stated amount of royalties, or 
that his profits had aggregated some named Sum — ^the truth or false- 
hood of which must haye been known to the défendant. There is 
little doubt that, when he told Patten that he controUed the only 
successf ul process, he believed he did control such a prpcess; and 
there is as little doubt that hé was mistaken in such belief . But he 
had actualîy paid out money to obtain several différent patents and 
exclusive licenses; had made cOntracts with third persons under 
which he was to receive royalties; and he was no doubt quite as 
much surprised as was the plaintifE when it turned out that his effort 
to reap some profit from his patents and exclusive licenses involved 
him in flnancial disaster. 

The plaintifif further testifled (and he was not contradicted) that 
just prior to the making of the contract of February 20, 1890 — 

"When the question of what percentage I would get out of the whole thing 
came up, he represented that on one set of hla patents he was paying 30 per 
cent of the profits, and that on another set he was paylng 15 per cent. He 
made the remark that If he should pay 45 par cent, on his other patents, and 
50 per cent, on mine, he would only hâve 5 per cent. left. He used this ex- 
pression, of course, only in a way of Ulûstratlon. I expressed the opinion that 
the royalties he was paying were very high. He asked me how much I 
thought he was entltled to, and in reply I complimented him on the enterprise 
he had shown in puttlng up the plants, and told him that I thought he v^as 
certalnly entltled to at least one-half of ail that might be made out of the 
enterprise. He, In reply to my remark, stated that if he should hâve half 
for himself, that that would only leave me 5 per cent. • * •" 

, There is hère a spécifie statement, but the évidence does not dem- 
onstrate its falsity; indeed, the weight of the proof would seem to 
indicate that^ when the expenses £uid losses were deducted from thç 
grpss royalties, half of the residunm would be considerably less than 
5 per cent, of such gross royalties. 

For thèse reasons, the court is constrained to décide that plaintiff 
bas failed to show sufftcient gronnd for setting aside the written con- 
tract. That being so, the bill must. be dismissed, for this is not a 
parlnership, and there is no grpund for maintainîng the bill solely 
for an accounting of the royalties under the contract. Plaintiff bas 
his action at law for his 5 per cent, or TJ per cent, thereof. The bill 
is dismissed. 
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BEADDOCK v. LOUCHHEIM et al. 

(Circuit Court, B. D. Pennsylvania. May 23, 1898.) 

No. 89. 

Proof of Fbaud in Courts of Equitt— Sufpiciency of Evidence. 

Wbere plàintifï's évidence, and the circumstances upon whlch he relies, 
produce only a vague misglvlng as to the good faith of défendants In 
the transaction complained of, which misgiving the testimony on their 
behalf is sufficlent to dispel, the évidence is insufficient to sustain a charge 
of fraud, even in a court of equity. 

This was a bill filed by Isaac A. Braddock against Henry S., Sam- 
uel K., and Joseph Louchheini, to set aside transfers of property, 
and for injunction and an acconnting. On final hearing. 

H. A. Drake, for complainant 
N. Dubois Miller, for respondents. 

DALLAS, Circuit Judge. If this bill had been demurred to for 
multifariousness, it would, I think, hâve been difficult to sustain it. 
With the matters to which it mainly relates, one of the défendants 
is not in any manner connected, and with the single subject which 
does affect him at least one of the other défendants is not at ail 
concerned. But as the case has now been heard upon pleadirigs and 
proofs, I will dispose of it on the merits, without référence to this 
defect in the bill, or to the objection for prolixity, to which, under 
rule 26, it appears to be subject. 

There can be no decree against Joseph Louchheim. None could be 
made effective, except by injunction to stay proceedings in a state 
court, and such an injunction cannot be issued. Eev. St. U. S. § 720. 
The note held by Joseph! Louchheim, which it is asked that he shall 
be required to deliver up for cancellation, has been sued upon in 
a court of New Jersey; and in plaintifl's brief it is said, "If complain- 
ant is to pay this note [and this court has difiSculty in restraining a 
suit in a state court], the amount of this note ought to be charged to 
[Henry S.] Louchhwm." This seems to admit that the prayer of the 
bill is, substantially, for an injunction which congress has inhibited. 
The fraudulent schemes, devices, and acts charged against Henry S. 
Louchheim and Samuel K. Louchheim, by means whereof, as is al- 
leged, the latter acquired and holds the légal title to certain prop- 
erty, real and personal, in fraud of the plaintiffl, hâve not been 
proved. In arriving at this conclusion, I hâve not been unmindful 
of the rule that in courts of equity express and i)08itive proof of 
fraud is not required. Fraud may be deduced from collatéral facts, 
and can seldom be shown by direct évidence. But it is not to be 
presumed upon circumstances of mère suspicion, leading to no cer- 
tain resuit; and in this case the évidence of the plaintiff, and the 
circumstances upon which he relies, produce, at the utmost, but a 
vague misgiving as to the gopd faith of the défendants in the trans- 
actions complained of, and this misgiving the testimony on their be- 
half, when fairly éonsidered, is amply sufiBcient to dispel. It could 
serve no useful purpose to discuss the proofs in détail. They are 
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quite voluminous, intricate, and involved. An exhaustive review of 
them is not practicable, and no partial analysis of tliem would be 
satisfactory. It is not necessary to détermine whether or not a tech- 
nical partnership was created, aS is alleged in the bill, between Henry 
S. Louchheim and the plaintiffi It is sulficient to say that ont of 
their dealings with respect to the property in question there arose 
a liability on thé part of Henry S. Louchheim to account. This he 
has conceded by annexing an account to his answer, which, how- 
ever, the plalntifl insists is not correct, and to which, in the course 
of his examination as a witness, he hàs indicatèd— at least to some 
extent — ^his objections. This he did not do with certainty or pré- 
cision, but it was not; then requisite that he shouid. The account 
is for settlement after, and not before, dècree; and a référence to a 
master to take and state an account will, if desiredj be made; but it 
will, of course, be understood that the proceedinp in the master's 
office are not to be so extended as to reopen any of the questions 
now decided. 

As to the défendants Joseph Louchheim and Samuel K. Louch- 
heim, the bill is dismissed, with costs. As to the défendant Henry S. 
Louchheim, the bill is retained for the purpose only of directing an 
accounting, and an order of référence to th^tend will be made, if 
applied for; but, in default of such application within 10 days, the 
bill will, on motion, be dismissed as to Henry S. Louchheim also. 
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BROOKS et al. v. CENTRAL TRUST CO. OF NEW YORK et al. 

(Circuit Court of Appeals, Flfth Circuit AprU 12, 1898.) 

No. 644. 

Contractor's Lien on Railkoad Property— Fokbclosure Sale Sdbjbct to 
Lien— RiQHTS and Liabilities of Purchaskr. 

Interveners recovered judgment for $10,000 in a gt;ate court, and a decree 
that it be a lien on that part of the railroad and right of way embraced In 
their construction contract, which lien they seek to enforce in the fore- 
elosure case. The decree of fdreclosure in the main case provided that 
the purchaser shouid take the property upon the express condition that he 
would pay ail clalms which shouid be adjudged by the court to be prlor In 
lien to the mortgage foreclosure, and this provision was preserved in the 
decree confirming the sale. The master found and reported, after the 
sale, that interveners haVe a lien, as established by the decree of said 
State court, which is supërlor to the lien of the mortgage foreclosure, only 
as to the Improvements plaeed by them on the railroad right of way; that 
It would be destructive of the Interests of the défendant railway company, 
of the Interveners, and of the "purchasers to allow such Improvements to 
be detached from the premlsesj that they shouid hâve been and were sold 
together, and the reasonable value of the improvements has passed ratably 
into the common fund. The master's report was approved by the court. 
Held that, a lien having been found, the purchasers had no right to con- 
test Its limits or extent on tliè railroad property, and It was Immaterial 
whether It covered any spécifie structures or other intégral part of the 
railway. Interveners were entltléd to a decree orderlng the purchasers 
to pay the amount of their judgment, with Interest thereon from the date 
of its recovery in the state court. 
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Appeal from the Circuit Court of the United States for the Nortli- 
ern District of Georgia. 

Frank A. Critz and K. C. Beckett, for appellants. 

John T. Glenn, John M. Slaton, and Benj. Z. Phillips, for appellees. 

Before PARDEE and McCOEMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PARDEE, Circuit Judge, This is an intervention to enforce 
a mechanic's lien in the main case, which is a foreclosure suit 
brought by the Central Trust Company of New York, trustée in a 
mortgage of May 1, 1888, against the Georgia Pacific Railway Com- 
pany. The interveners allège that on June 8, 1888, R. M. and J. M. 
BrookB made a written contraet with the Georgia Pacific Railway 
Company to do ail their earthwork, woodwork, clearing, and grub- 
bing in the construction of 11 miles of its railroad, from sections 40 
to 50, inclusive, in the counties of Clay, Oktibbeha, and Webster, in 
the State of Mississippi; that they commenced work about June 23, 
1888, under this contraet, and worked until November 14 or 15, 1888, 
doing a very large proportion of work, and fumishing a very large 
amount of the material for the woodwork, on said 11 miles, for a 
large part of which work and material the railway company failed to 
pay; that on November 28, 1888, said R. M. and J. M. Brooks com- 
menced a suit in the chancery court of Oktibbeha county, Miss., to 
enforce their mechanic's lien under the laws of Mississippi against 
said railway company, and on November 15, 1893, the said court ren- 
dered a final decree in their favor for the balance due of $10,000 and 
costs, amounting to |895.88, and decreed that the same be a lien on 
that part of the railroad and right of way embraced in their con- 
traet, which lien, by an amended decree on April 28, 1894, was ex- 
tended so as to cover ail the railroad in Mississippi ; that part of the 
railroad from Atlanta, Ga., to Columbus, Miss., had been completed 
and in opération several years before the date of the trust deed of 
May 1, 1888, but no part of the railroad from Columbus west 
to Johnsonville, Miss., a distance of 140 miles, had been built at that 
date; that the trust deed to the Central Trust Company provided 
for the building of this 140 miles, and also provided that the bonds 
secured by the trust deed could be issued on each section of 10 miles 
when completed, but not before; that interveners hâve a lien under 
the Mississippi statutes upon ail of said railroad in Mississippi for 
said $10,000, with interest at 6 per cent, from November 15, 1893, 
and ail costs; that said lien is superior to, and entitled to priority 
over, any and ail bonds issued under and by reason of said trust deed; 
and that the holders of said bonds, or any part thereof, are in no sensé 
bona flde purchasers or holders so far as interveners are concemed. 
The intervention, in suitable averments, contains, besides the above, 
ail the spécifications necessary to a full understanding of thecasepre- 
sented. The interveners pray, among other things, that the Georgia 
Pacific Railway Company, the Central Trust Company, and the re- 
ceivers be made parties; that the court would require said decree of 
the chancery court of Oktibbeha county, in Hie state of Mississippi, 
87 F.— 19 
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tô be paia insïuU, according to'tbe directions th.erein contained, out 
of the in«ome of said railway in the hands of said reéeiVers, or out of 
the proceeds of said property; and that said decree be given priority 
oveii ail , said bonds, and be paid otf in fuU, including interest and 
costs, before anything is paid upon said bonds or upon the interest 
due upon said bonds. This intervention was filed in the clerk's 
office June 8, 1894, and was ordered by the court to be treated as an 
intervention as of that date. On August 18th the Central Trust 
Company of New York and the Geotgia Pacific Eailway Company and 
the receivera acknowledged service of the intervention, and con- 
sented that the mat ter should bereférrëd at once to a Master, where- 
upon, on the same day, the court ordered that the intervention be 
referred to W. D: Ellis, spécial master, to hear and report upon the 
same, ' 

On the 26th of March, 1894, a decree of foreclosure was entered in 
the main case, directing the saie of the Georgia Pacific Railway, to 
satisfy the principal and interest of the bonds secured by the trust 
deed to the Central Trust Company of May 1, 1888, and therein, 
among other things, it was provided as foUows: 

"The purehaser or purchasers at said sale Bhall, as part of the considération 
for sueh sale, iâke the property piurehased upon the express condition that 
he or they, or hls or thelr assigne, approved by the court, wlU, notwlthstand- 
ing, pay ofC and satisfy any and ail claims flled in this case, but only when the 
court shall âllow sùch claims, and adjiidge the same to be prlor in lien to the 
mortgage foreclo^èd In this suit. In accordance wlth the order or orders of 
the court allowlng sueh claimsi and adjudging with respect thereto; but this 
provision shall not be In any pianner applicable to the rights and claims of 
the complalnant, as trustée under ,the said first mortgage of May 6, 1882, or 
of the trùstea under said mortgage of Octbber 1, 1883, or of the complalnant, 
as trustée, undèr either of the équipaient slniilng fund mortgages; and the 
purehaser or purchasers or thelr approved assigns shall be entltled to appeal 
from any and ail orders or decrees of the court In this respect to sueh claims, 
or any of them, and shall hâve ail the rights In tliis respect to sueh appeals 
which the complalnant Central Trust Company of New York would hâve in 
case sueh appeals had been taken by It," , 

The sale under tiie decree occiirred on August 18, 1894; and the 
solicitors for the interveners appeared at the sale, and gave a written 
notice to bidders of the daims of the interveners. The mortgaged 
property was adjudicated to Charles H. Costa and Anton H. Thomas, 
purchasing committee for the Southern Railway Company, for the 
sum of 1500,000, and the decree of confirmation recites as follows: 

"And It appearing by the report of the spécial master that sueh purchasers 
hâve fuUy complled wlth the directions of said decree as to the sale of the 
said property, and that sueh purchasers were the hlghest and best bidders for 
sueh railroad ptoperty and fratichlses, arid that the same was struck ofC to 
them for the sum of five hundred thousaad dollars ($500,000), subject, how- 
ever, as reclted in said decree, to the mortgages, recelvers' debts, and other 
preferential liens and claims, and to ail and singular the terms and condi- 
tions in said decree set forth, and that sueh purchasers hâve made the pay- 
ment thùs far obligatory upon them, and It belng shown to the satisfaction 
of the court that the récitals in the report of the spécial master are true, and 
no cause belng shown against sueh report; * * ♦ and the court further 
reserves full power from tlmeto tlme to enter orders bindlng upon the said 
Southern Eailway Company and the said Southern Railway Company In 
Mississippi, as sueh purchasers under Its decree, requlrlng them to pay Into 
the registry of this court ail sueh sums as hâve been, or may be, ordered by 
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tliis court for the payment of any and ail receivers' debts or claims adjudged, 
or to be adjudged, by It as prior in lien or equity to the mortgage f oreclosed 
Jn this cause, or entitled to préférence in payment out of tte proceeds of sale 
prior to tlie bonds secured by the said mortgage of the Georgia Pacific Rail- 
way Company." 

On November 3, 1894, the following written agreement was flled in 
the case, and submitted to the master : 

"We hereby withdraw the demurrer heretofore filed to the Intervening péti- 
tion of said J. M. BroolîS, surviving partner, et al., in the above-stated case, 
and admit the statements of fact contained in said pétition to be true. We 
agrée that EiXhibit A to said pétition is a true copy of the contract between 
the Georgia Pacific Railway Company and K. M. and J. M. Broolss, under 
which the worlî was done for which allowance is claimed In said Intervention; 
that Exhibit B to said pétition is a true copy of the original decree; and 
Exhibit C to said pétition is a true copy of the amendment of said decree 
in the case of E. M. & J. M. BrooliS et al. vs. the Georgia Pacific Railway Com- 
pany, In the chancery court of Oktibbeha county, Mississippi, as stated in said 
pétition; and we further agrée that said Exhibits A, B, and C may be used 
as évidence in the trial of ail issues presented by said pétition without further 
àuthentlcatlon or proof of said exhibits. It is further admitted that on the 
18th day of AUgust, 1894, Frank A. Critz, as soliciter of said interveners, in 
the clty of Atlanta, Ga., at the time and place appolnted for the sale of the 
Georgia Pacific Railway in the decree In the above-stated case, and at the sale 
of said railway under said decree, bef ore any bid was made by the purchaser 
at said sale, read in the présence and in the hearing of said purchaser notice 
of the claim of said interveners, and of said intervention, as shown by said 
written notice flled in thls case on said 18th day of August, 1894; and it is 
agreed that said written notice, with the Indorsements thereon, may be used 
as évidence in the trial and disposition of said intervention. The Mississippi 
statutes referred to in said pétition need not be pleaded more f ully. The above 
agreement, however, Is made subject to the right, which is hereby expressly 
reserved, to object to any and ail matter offered as évidence which may not 
be material and relevant to this issue in this intervention. 

"Signed thls November 3rd, 1894. James Weatherly, 

"Sol'r for Ga. Pac. Railway, and Southern Rwy. Co., Purchaser. 

"Henry Crawford, 

"Sol'r for Same Parties." 

After hearing the parties, the spécial master, on the 7th of May, 
1896, flled a very exhaustive and well-considered report, concluding 
as follows: 

"The spécial master finds and reports as follows: (1) That the Interveners, 
as contractors, hâve a lien set up and established by the decree set forth In 
the record of this case, which Is superior to the lien of the bondholders only 
as to the improvements and érections placed by them on the rallroad right of 
way. (2) That the lien of the bondholders Is superior to the lien of the In- 
terveners upon the realty composing the right of way and substructure of 
the railroad, as distinguished from anything lilie dépôts, bridges, cross-ties, 
culverts, or rockworli which the Interveners may hâve f urnished and erected. 
(3) The proof does not show what worli, Improvements, or érections the In- 
terveners did on the Une of road covered by their contract with sufflcient dé- 
tail or certalnty or value to authorize any flnding In their favor for any par- 
ticular amount, and therefore the spécial master Is forced to flnd against 
their claim as presented and proven In the proceedings in this case. (4) The 
spécial master finds that It would be destructive of the interests of the de- 
fendant railway company, and of the Interveners, and of the purchasers, to 
allow the improvements, whatever they were, erected by the interveners, to 
be detached or moved away from the premisés; and therefore they should 
hâve been and were sold together, and whatever was the reasonable value 
of such improvements and érections; has passed ratably Into the common 
fund. (5) The railway east of Columbus, Miss., was not subject to the lien 
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of the Interveners, and therefore sho'uld iiot be taken Into accotint In estl- 
mating the pro rata value of the Ilnprovements and érections made by the 
interveners." ' 

The scope and effect of this report do not seem to hâve been fully 
understood by the counsel for the interTeners, for they flled elabo- 
rate exceptions to it, and thereafter sought to amend their interven- 
tion, presenting oew naatter and new questions, ail of which resulted 
in a dismissal of their intertehtibn (83 Fed. 386), from which they 
appeal to this court. 

The assignment of errors is very elaborate, and présents many 
questions which hâve been very learnedly and elaborately argued in 
this court; but, under the view which we take of the case, many of 
thèse questions need not be considered. The master flnds and re- 
ports that the intei-veners hâve a lien, as established by the decree of 
the chancery court of Oktibbeha county, which is superior to the lien 
of the bondholders as to the iniprovements and érections placed by 
them on the railroad right of way, and that it would be destructive 
of the interests of the défendant railway company and of the inter- 
veners and of the purchasers to allow the improvementa, whatever 
théy were, erected by the interveners, to be detached or moved away 
frdm the premises. Therefore they should hâve been, and were, 
sold together, and whatever was the reasonable value of such im- 
provements and érections has passed ratably into the common f und. 
By the decree of foreclosure in the main case it is provided that 
the purchaser shall, as a part of the considération for the sale, take 
the property purchased upon the express condition that he will pay 
oiï and siatisfy ail claims flled in court which should be adjudged by 
the court to be prior in lien to the mortgagé foreclosed, — that is to 
say, pripr.in lien on the railway property to the rights of the bond- 
holders under the mortgagé of May 1, 1888; and this provision is sub- 
stantially preserved in the decree conflrming the sale. The report 
of the speçja4 'loaster, finding the lien in f avor of the interveners, ap- 
pears toh^ye been approvedby the judge of the circuit court; and, 
for the elaborate and convincing reasons given by the spécial master, 
we think, it w,as correct. And the same may be said of the fourth 
finding of fhq spécial master, to the effect that the improvements 
made by interveners should not bave been detached or moved away, 
and that it was necessary and proper to sell the whole property to- 
gether, the value of the imîprOvements and érections passing to the 
common f phd. This béing the ç^se, we are of opinion that, under 
the terms, of the decrees of foreclosure and confirmation, the pur- 
chasers hâve no right, a lien bèing found, to contest the limits or 
estent of thé lien oti the ra,ilway property. TJnder the terms of sale, 
the interveners were depfived of ail powér to protect themselves 
by purchasing the property on which they had a lien, and they had 
a right to rely upon the provisions made for their protection in the 
decrees of the court, under which whatever amount should be ad- 
judged in their f avor as a lien the purchasers agreed to pay as a 
part of the cpnsideration ; and we conclude that it is now wholly im- 
material whether the lien adjudged in favor of the interveners on a 
portion of the railway property coveta ipeciflc superstructure, wood- 
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work, right of way, or any other intégral part of the railway. This 
Tiew of the case is fully STipported by the principles declared and 
followed by the suprême court in Swann v. Wright's Ex'rs, 110 U. S. 
590, 599, i Sup. et. 235, Trust Co. v. Newman, 127 U. S. 649, 659, 8 
Sup. et. 1364, and Compton v. Jesup, 167 U. S. 1, 33, 17 Sup. Ct 795, 
et seq., and disposes of this appeal. 

The decree of the circuit court is reversed, and this cause is re- 
manded, with instructions to enter a decree in favor of the interven- 
ers, J. M. Brooks et al., for the amount found by the master to be 
due upon their claim, to wit, the snm of $10,000, with interest thereon 
from November 15, 1893, until paid, at the rate of 6 per centum per 
annum, and the further sum of |895.88, costs of suit in the state court 
of Missis'sippi, and ordering the purchasers of the railway property 
to pay said amounts, together with the costs of the cause. 



BOWERS V. VON SCHMIDT. 

(Circuit Court, N. D. California. AprU 21, 189S.) 

No. 10,244. 

Violation of Injunction—Contempt— Patent Infkingement Suit. 

One selling a machine contrary to tlie terms of an Injunction in a patent 
infrlngement suit is guilty of a teclinical contempt, thougli lie in good 
faitli supposes tiimself authorized to msike tlie sale under an arrangement 
made subséquent to the decree, and to which complainant la a party. 
Before making the sale, it is his duty to bring such arrangement to the 
notice of the court, and procure a modification of the injunction; but the 
arrangement, and the defendant's good faith, will be considered In miti- 
gation of the punishment. 

This was a proceeding brought in the aboTe-entitled case against 
A, W. Von Schmidt to punish him for an alleged contempt in violat- 
ing aji injunction. 

John H. Miller, for complainant. 
Wheaton & Kalloch, for respondent. 

MORROW, eircuit Judge (orally). The interlocutory decree of 
this court, dated July 23, 1894, ordered, adjudged, and decreed: 

"That the said AUexey W. Von Schmidt, his agents, servants, workmen, 
attorneys, and employés, be, and they are hereby, perpetually enjoined and 
restrained from making, uslng, or selling any dredglng machine, appliance, or 
apparatus containing the inventions claimed, covered, and patented in and by 
claims 10, 16, 25, 53, 54, and 59, or any or either of them, of patent No. 318,859, 
dated May 26, 1885. and also from making, using, or selling any dredging 
machine, apparatus, or appliance containing the inventions claimed, covered, 
and protected by claims 13, 17, and 18, or any or either of them, of letters 
patent No. 355,251, dated December 28, 1886." 63 Fed. 572, afflrmed by 25 
C. G. A. 323, 80 Fed. 121. 

In an aASdavit filed by Mr. Bowers, it is alleged: 

That the respondent, A. W. Von Schmidt, had full knowledge of this de- 
cree, and of the terms thereof, and "that the dredging machine Involved In 
this case, and claimed to be an infrlngement, was a certain machine known 
as the 'Von Schmidt Dredger,' sometimes called the 'Oakland,' and at the 
time of the settlement with the McNee Bros., hereinafter mentioned, caid 
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défendant owned a one-half intereat In sald machine, and the McNee Bros, 
owned the pther half; that after tbe entry of said decree the said McNee 
Bros, settled wlth affiant for the Infringemènt of which they had been guilty 
by the use In conjunction wtth A. "W. Von Schmidt of the dredger Oakland, 
and by the use pf similar machines in the Eastern states, and outside of Cali- 
fornia; that Ih and by the settïement,; and as a part thereof, and In addition 
to the money and other property paid by the McNees to aiflant for said in- 
fringemènt, they transferred and conveyed to affiant thelr one-half interest 
in the said dredger Oalîland, and thereafter this affiant oivned a one-half 
interest therein, and the défendant, Von Schmidt, owned the other half interest; 
that a few days ago affiant was Informed by John McMuUen, who Is prési- 
dent of the San Francisco Bridge Company, a corporation engaged in the 
dredglng business, that the sald Von Schmidt has sold to the San Francisco 
Bridge Company his (the sald Von Schmidt' s) one-half interest in sald dredger 
Oakland, and that the San Pranclsco Bridge Company bas purchased of and 
from thé said Von Schmidt the sald one,-half interest in sald dredger Oakland, 
and has paid to the said Von Sehihidt a large sum of money, to wit, about 
thirteen thousand dollars, of which sum they hâve paid the sald Von Schmidt, 
for his own use, ten thousand dollars, and hâve paid the remalnder to varions 
persons in liquidation of claims agalnst said dredger Oakland; that affiant 
was very much astonished at the information, Inasmuch as the decree in this 
case enjoined and prohiblted the said Von Schmidt from selling the said dredg- 
lng machine, or his Interest therein; that affiant never gave the sald Von 
Schmidt permission to sell the said machine, or his Interest therein, and the 
said Von Schmidt sold his said interest in said machine without the knowledge 
or consent of affiant; that the said dredger Oakland contalns and embodies 
the inventions claimed, covered, and patented In and by the several claims of 
the two patents hereinabove ref erred to." 

In reply to the order to show cause, and the affldavit of Bowers, 
Von Schmidt flled this affidavit: 

"A. W. Von Schmidt, being duly sworn, déposes and says that he is the 
respondent in, the above-entltled cause; that he has read the àffidavlts of A. 
B. Bowers and J. H. Miller in this proceeding. Affiant admits that on or 
about the 8th day of September, 1897, he dld sell to the San Francisco Bridge 
Company an undlvided one-half Interest in and to the Von Schmidt dredge." 

Mr. Von Schmidt then proceeds to relate the circumstances of the 
transaction which is chargea as a violation of the injnnction, show- 
ing that there had been negotiations concerning tiie use of the 
dredge Oakland by the San Francisco Bridge Company, and that, as 
the resuit of those negotiations, he deemed himself permitted to sell 
his interest in this dredge to the bridge company. But ail of the 
matter contained in this afSdavit, after the statement that he admits 
having sold his interest in the dredge, is, in my judgment, irrelevant 
and immaterîal in determining whether or not Von Schmidt has vio- 
lated the order of this court. The order of this court was that he 
should not make, use, or sell any dredging m.achine, apparatus, or 
appliance containing the invention claimed. He did sell his half in- 
terest in that dredge. That constltuted a violation of the order ; 
and ail matters that are set up in the afiidavits, and in this affldavit 
in particular, showing the circumstances of the transaction, and that 
they were negotiations in which Mr. Bowers was involved as a part 
owner of the dredge, — in my juâgment,— only go ih mitigation of the 
punishment which should be inflicted by the court in this case. 
When the matter was presented to the court upon argument, it oc- 
curred to me that Mr. Bowers had, by his transactions with the 
bridge company, in giving them petmission to use his half interest in 
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that dredge, and hj agreeing with the bridge company that they 
might procure the use of the other half of the dredge owned by Von 
Schmidt, gone so far that there was no contempt of court on the part 
of Von Schmidt in the sale of his half of the dredge. But, upon fur- 
ther examination of the question, I am convinced that Von Schmidt 
cannot be excused by the matter set up in his défense, and that ail 
thèse transactions with which Bowers was connected, and that 
between Von Schmidt and the bridge company, to which it is alleged 
Bowers consented, can only be considered, as I said before, in mitiga- 
tion of the punishment to be inflicted upon the respondent. If, 
under the circumstances. Von Schmidt should hâve been allowed 
to dispose of his half of the dredge, then the order of the court should 
hâve been so modiiied. I ând that 1 am justified in this view of the 
law by the rule that was adopted in the case of Williamson v. Carnan, 
1 Gill & J. 184, and followed in this court in the case of Muller v. 
Henry, 5 Sawy. 464, Fed. Cas. "No. 9,916. In the flrst-named case, 
the levy court of Baltimore had authority, by proceedings for that 
purpose, to close a public road which ran through the lands of the 
défendant in the injunction suit. The défendant was about to close 
the road, and an injunction was obtained from the Baltimore county 
court, sitting in equity, restraining Mm from so dolng. A writ of 
certiorari had in the meantime been issued by the Baltimore county 
court, and the proceedings of the levy court revlewed. The action 
of the levy court in respect to the road was determined to be invalid, 
for the want of some formality. The parties thereupon applied to 
the proper tribunal by pétition in the regular course, and obtained 
another order for the closing of the road. AU the parties, including 
the complainants in the injunction suit, had notice of the application, 
and the latter attended, and opposed the granting of the order. In 
pursuanee of this authority, supposing that it would protect him 
from the opérations of the injunction, the party enjoined again pro- 
ceeded to close the road. In a showing, upon attachment, why he 
should not be punished for contempt in ithus disobeying the order of 
the court, the défendant alleged: 

"That the said order [referring to the last order obtained for closing the 
road] belng final and conclusive, without appeal, and no writ of certlorari hav- 
ing been applied for, and the said road so authorized to be closed passlng 
transversely through the farm of the petitioner, and the complainants by the 
altering of the said road having another and a better and shorter road, and 
the petitioner being greatly aggrieved by the passing of the said road through 
his lands, and conceiving himself fully authorized to do so by the said order, 
he, by virtue of said order, and not, as he avers, in contempt of the court, did 
proceed to close the said road, and that he shut up or closed the same without 
force, and before any attachment had issued agalnst him; that, since he had 
closed the road, he had removed his inner fences, and planted an orchard on 
either side of, and through the bed of, the said road; and that the removal of 
his fences will be attended with great and irréparable damage to him." 

In commenting upon this explanation of defendant's conduct, the 
chancelier says: 

"It appears, thën, by the defendant's pétitions of the 3d of January and 22d 
of April, that he had conceived himself fully and legally authorized to close 
this highway, by virtue of the order of the levy court, notwithstandin^' the 
injunction of this court, which had positively prohibited him from closing or 
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obstructlng It In any way whaterer; or, In other words, that the final order 
he had obtained had virtually, yet effectually and completely, dlssolved and 
annulled the injunctlon heretofore granted by this court. * • * By the 
second pétition, this court is, In efifect, gravely asked to make a most ex- 
traordinary transit over ail Its own proceedlngs, Into those of the levy court; 
to approve and act upon them, and totally disregard Its own. For an order 
of this court, as prayed, that the road should be suffered to remaln closed, 
and that the défendant should be discharged from the attachment, most 
manifestly could stand upon no other foundation than a complète affirmance 
of the proceedings of the levy court, and an entire disregard of ail the previous 
proceedings of this court. I never before heard of such an Indirect mode of 
obtaining a virtual dissolution of an Injunction, by bringing to bear upon it 
a judicial décision of another and totally différent tribunal, not exercising or 
having any appellate Jurisdiction over the court whence the injunction issued. 
An injunction emanating from a compétent authority Is a command of the 
law; and the citizen Is, as I hâve always understood, bound to yield implicit 
obédience untll the restriction bas been removed by the authority which im- 
posed it. But, if the position assumed by this défendant be correct, then, 
Instead of obeying or moving to dissolue an injunction, a party may avail 
himself of various modes of gettlng around or under or over it, wlthout being 
chargeable wlth the slightest contempt of the law. The judgment of this 
court, contlnuing the Injunction. was founded upon the proof or admission 
of certain facts, after hearing both parties, as to the very point whether it 
ought to be continued or not. But, If it could be Indirectly and virtually 
dissolved by a judgment of the levy court, upon a différent case, then It might 
be evaded by one party without hearing the opposite party as to the former 
or any new facts Or equity which he mlght be able to show as a most solid 
ground for its further continuance. The court commanding obédience to an 
injunction might thus be brought into collision with another court alleged 
to hâve sanctioned, or, as this défendant bas said, ratlfied, the acts in dis- 
obedience of it. In which conflict of jurisdictlon the rights of persons and of 
property, It Is évident, must sufEer, while he who produced the scuiHe might 
escape with the spoil. Surely, such principles, which, to say the least of them, 
lead so directly to disorder and confusion, ought not to be tolerated for a mo- 
ment" 

In Muller v. Henry, 5 Sawy. 464, Fed. Cas. No. 9,916, the late Judge 
Sawyer followed the ruie established in the case just cited, where 
the subject of controversy related to the fllling up of streets in 
Napa City, in this state, in such a manner as to dam up water com- 
ing from high ground beyond, upon complainant's lot, creating a nui- 
sance. Upon the hearing of the application for a temporary injunc- 
tion upon the bill, answer, and aASdavits, the court held that the 
proceedings of the board of trustées under which the défendants 
were doing the work were void, by reason of not having been taken 
in accordance with the city charter. After the issuing of the in- 
junction, the board of trustées passed another ordinance, authorizing 
the. doing of the same work, which for the purpose of the décision of 
the court, was assumed to be in accordance with the requirements of 
the charter. Under the authority of thèse proceedings, without 
bringing them to the attention of the court, and while the injunction 
was still in force, the défendants again commenced to flll in the 
streets as they were doing before tliey were stopped by the injunc- 
tion. Upon the proceeding instituted by the complainant to punish 
the défendants for contempt in violating the injunction, they set up 
the said subséquent proceedings of the board of trustées as a justifica- 
tion. The court held that they were guilty of contempt, and that a 
party can only be relieved from the opération of an injunction abso- 
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lutely prohibiting the performance of a spécifie act by the court 
granting the injunction. Apply this rule to the présent case, we 
hâve hère no order of another court having jurisdiction, we will 
say, over the sale of the property, but what is claimed to be the 
implied consent of the patentée, This is clearly net sufflcient, under 
the circumstances of this case. If Von Schmidt believed lie had 
the consent of the patentée to make the sale, he should hâve corne to 
this court, and obtained an order modifying the interlocutory decree 
in that particular. There is therefore nothing for this court to do 
but to adjudge that Von Schmidt is guilty of contempt of court. The 
only question remaining is as to the punishment. 

Mr. Kalloch: Will counsel be heard upon the matter of mitigation 
of punishment? 

The Court: I think I fully understand ail of the facts, so far as 
that is concerned. I am about to read the matter that I think is 
pertinent upon that question. 

Mr. Miller : If your honor please, I simply désire to say, on behalf 
of the complainant in the case, that we hâve no désire that Col. Von 
Schmidt shall be punished in any excessive amount. We are will- 
ing that the court should impose a minimum penalty. 

The Court : I désire to read the matter which I deem to be in miti- 
gation of the punishment to'be inflicted upon Col. Von Schmidt. 

It seems that Bowers entered into this contract with the bridge 
Company: 

"Mémorandum of agreement between San Francisco Bridge Company, a 
corporation, party of the first part, and Bowers California Dredging Company, 
a corporation, party of tlie second part, both created under the laws of Cali- 
fornia, made this 21st day of >Tuly, 1897: Whereas, the party of the first 
part is engaged in the dredging business; and whereas, the party of the sec- 
ond part is the owner of the right to use in the state of California certain 
patents granted to A. B. Bowers, A. W. Von Schmidt, and others, and is also 
owner of a one-half (%) interest in a certain dredging machine, and its ap- 
purtenances, known as the 'Von Schmidt Dredger,' the 'Oakland'; and 
whereas, the United States government has appropriated the sum of $170,000 
for dredging at Mare Island, California; and whereas, the party of the first 
part intends to bld for the contract for said dredging [this contract Is by the 
Bowers California Dredging Company, but Bowers had transferred hls inter- 
est to that Company, and was président of the company]: Now, therefore, if 
sald party of the first part secures sald contract, elther by public letting or 
private contract, or If the dredging machine of the party of the first part Is 
used or employed on said work by itself, or by any other party, the party of 
the first part agrées to pay to the party of the second part the sum of seven 
per cent, on the total gross priée the government pays for said work on said 
contract; said payment to be made monthly, within five days of the time 
the party of the first part receives its monthly estimâtes on account of said 
contract. In considération of sald agreement to pay the amount, and in the 
manner, above specifled, and the further considération to It in hand paid, the 
receipt of whIch Is hereby acknowledged, the party of the second part hereby 
grants an exclusive license to the party of the first part to use the afore- 
mentioned patents, or any or ail of them, on said dredging, and further agrées 
to give it the free use on said contract of its one-half Interest in the certain 
Von Schmidt dredging machine hereinbefore mentioned, untll the completlon 
of said contract, provided the otlier half can be obtained from A. W. Von 
Schmidt; it being understood that the party of the first part, if it desires to 
use said Von Schmidt machine, must, at its own expense, arrange for the use 
of the other one-half interest of said dredger with A. W. Von Schmidt." 
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Whair did they do? The San Francisco Bridge Company, under 
this agiéement, understanding that it had the right to ottain the 
use of the Von Schmidt dredge, purchased it, although they only had 
the right to use it. And thèse affldavits are to the effect that the 
Bowers Company only intended that they should hâve the right to 
use the Bowèrs half interest, and procure the use of the other half. 
But the bridge company show that they thought they had permission, 
under this agreement, to obtain the "Von Schmidt interest the beat 
way they could; if they could not rent it, they might buy it. That 
agreement did give to the bridge company the apparent consent 
to acquire the Von Schmidt machine, and Von Schmidt undoubtedly 
considered that he was entitled to sell it to the company. And he 
says so in his affidavit. He says he supposed he had a right to sell 
it to them under that permission of Bowers, and therefore they did 
not corne into court and get the permission of the court upon that 
proposition, or to secure a modification or dissolution of the injunc- 
tion. But, under the rule I hâve stated, the défendant is guilty of a 
technical violation of the order of court. The judgment of the 
court is that the respondent pay a fine of |50 ; and, if he does not pay 
the fine within 10 days, he will be imprisoned until the fine is paid, 
not to exceed 30 days. 
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(Circuit Court of Appeals, Fourth Circuit. May 3, 1898.) 

No. 248. 

I. CoNTRACTon'8 Négligence— LiABiUTT of Emplotbr. 

An employer is liaWe for injuries to thlrd parties when they resuit dl- 
rectly from acts of a contracter which lie had expressly autbiorized, or 
whlch were necessary to the performance of the contract, but not when 
they resuit from acts purely collatéral to the contract, and arlsing indi- 
rectly in the course of performance. 

8. Construction of Writtbn Instruments— Province of Jury. 

In gênerai, the construction of written instruments is for the court; but 
where the eflfect of papers coUaterally introduced in évidence dépends, 
not only upon the construction of thé instruments, but also upon external 
circumstances, the Inferences of faet to be drawn from such papers should 
be left to the jury. 

3. SaME— WlTHDBA-WAIi OF ISSCK FHOM JURY. 

It is réversible error for the court to taUe from the jury the issue as to 
whether or not the circumstances surrounding a contract were such that 
the employer must hâve known that blasting would be necessary In order 
to carry it into effect, and to find that he had such knowledge, where he 
expressly dénies it, and there Is some évidence corroborating his déniai. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

James H. Merrimon, for plaintiff in error. 
Charles A. Moore, for défendant in error. 

Befor« GOFP and SIMONTOK, Circuit Judges, and PAUL, Dis- 
trict Judge. 
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SIMONTON, Circuit Judge. This case oomes up by writ of error 
to the circuit court of the United States for the Western district of 
Nortli Carolina. The action was brought against the owner of a lot 
of land in the city of Ashe^dlle, N. C, for whom an excavation was 
being made for the foundation of a building in that city. This ex- 
cavation was efifected by blasting; and the plaintiff below (défend- 
ant in error hère) allèges that a pièce of rock thrown out by the 
blasting broke his leg, and inflicted serions injuries on him. The 
(ase was tried before a jury, on complaint, answer, and testimony; 
and a verdict was found for the plaintlff below in the sum of |8,5<)0. 
After making a motion for a new trial, without avail, the plaintiiï 
in error obtained his writ of error; and the case is before us on 24 
assignments of error. 

The défendant below was the légal owner of the lot in Asheville. 
He desired to erect a brick building thereon for the use of a Young 
Men's Institute, and to that end obtained the consent of the city an- 
thorities to excavate a foundation and erect the building. He adver- 
tised for bids for the escavating work, and flnally agreed with oue 
Britt, a contractor, for the completion of the work for a lump sum of 
ÇG45. It is important to know the précise tenus of the contract, and 
it is inserted hère: 

"Biltmore, N. C, Aprll 19th, 1892. 
"Bids will be received by the undersigned, up to and including the 23d April, 
for excavation of lot southeast corner of Eagle and Market streets. Lot is 
to be exeavated entire length, 50 t'eet wide, from the line of Alarket street, 
and an average depth of 9 f eet. Particulars can be obtained from the under- 
signed. Bids of stated sum for the entire work are preferred to those for 
eubic yard. Charles McNamee." 

"Asheville, N. G., April 21st, 1892. 
"A bld for excavation of lot southeast corner of Eagle and Market street. 
Lot Is to be exeavated the entire 50 feet vride from line of Market street, and 
average depth of 9 feet, for the sum of nineteen cents (19c.) per cubic yard 
for earth; loose rock and hardpan, for the sum of twenty-flve cents (25c) per 
cubic yard; hard rock, for the sum of sixty cents per cubic yard; or $645.00 
(six hundred and forty-flve), lump job. 

"Yours, truly, E. H. Britt & Co. 

"To Charles McNamee, Biltmore, N. 0." 

Upon the receipt of which answer the said défendant, McNamee, 
wrote the said Britt as follows: 

"Biltmore, N. C, April 30tb, 1892. 

"Mr. Elihu H. Britt, Asheville, N. C— Dear Sir: Your offer to excavate for 
$645.90 lot at the southeast corner of Eagle and Market streets, in accordance 
with the plans of the building, which you bave seen, which show an excava- 
tion generally of about nlne feet in depth the whole length of the lot, and fif ty 
wide, is accepted, upon the folio wing conditions: First. The work Is to be 
fuUy completed by the 21st day of May, 1892, under penalty of $5.00 for each 
day's delay after that date. Second. The excavation is to be done absolutely 
In accordance with the drawings; and your bid Includes the digging of à 
trench around the exterior lines of the excavation, as shown on the plans, 
of the depth required by the architect. Third. The work to be neatly done^ 
to the full satisfaction of the architect, Mr. R. g. Smith, and is to be paid for 
only upon his certiflcate that the work has been properly completed. Fourth. 
The lines of the excavation and ail the trenches aie to be given by the en- 
gineer,— probably, Mr. Olney. Please let me know if the terms of thls letter 
are agreed to. If they are, you may begin work Monday mornlng. 

"Yours, truly, Charles McNamee." 
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The gist of this action is tliat Britt waS a négligent and careless 
uian, within the knowledge, or means of knowledge, of McNamee; 
that no provision was made in tlie contract for the observance of 
proper précautions in doing a pièce of worli which - necessarily re- 
ouired blasting with explosive substances in the heart of a city; that 
in fact the contracter did this work without taliing suoh précautions, 
and so negligently that a pièce of rock was thrown ont by the blast, 
and strudk the leg of the plaintiff below, who was at the door of an 
hotel on a public street, ont of sight of the blasting. The suit pro- 
ceeded upon the principle of the exception to the rule that employers 
are not generally liable for the acts of contractors. It rests on the 
exception, which is that: 

"When a person is engagea In a work, In the ordinary dolng of which a 
nuisance necessarily oceurs, the person is liable for any injury which may 
occur to thlrd persons from carelessness or négligence, though the worli may 
be done by a contractor." Ware v. St, Paul Water Oo., Fed. Cas. No. 17,172. 

In afflrming this case, the suprême court says: 

"Where the obstruction or defect caused or created in the street Is purely 
collatéral to the work contracted to be done and is entirely the resuit of the 
wrongful acts of the contractor or hls workmen, the rule is that the employer 
Is not responsible. But where the obstruction or defect which occasioned the 
injury results directly from the acts which the contractor agreed and was 
authorized to do, the person who employs the contractor, and authorizes him 
to do those acts, is equally liable to the injured party." Water Co. v. Ware, 
16 Wall. 576. 

The court adopts the language in City of Chicago v. Eobbins, 2 
Black, 428: 

"If the nuisance oceurs necessarily In the ordinary mode of doing the work, 
the occupant or owner Is liable. But, if It is from the négligence of the 
contractor or hls servants, then he alone should be responsible." 

And adda: 

"Common justice requires the enforcement of that rulfe, as, if the contractor 
does the thlng which he Is employed to do, the employer is as responsible for 
the thing as if he had done it hlmself ; but If the act complained of is purely 
collatéral to the matter contracted to be done, and arises indirectly in the 
course of the performance of the work, the employer is not liable, because 
he ne ver authorized the work to be done." 

This being so, a décisive question In the case is whether, when 
McNamee made this contract, he authorized blasting to be done in 
order to complète it; or, in other words, whether, in order to fulfll 
his contract, the contractor necessarily had to blast, and Mcl^amee 
knew this. • If blasting was not in terms authorized, or if blasting 
was not necessary to be used in performing the contract of excavat- 
ing the foundation, or if McNamee did not contemplate blasting, then 
blasting which injured the plaintiff below was purely collatéral to 
the work contracted to be done, and McNamee would not be liable, 
because he never authorized blasting to be done. Examining the 
contract, we see that blasting is not provided for in express terms. 
The advertisement called for bids at a stated sum, and not for bids 
by cubic yard. The bid does refer to excavating hard rock at so 
much per cubic yard. But, following the advertisement, the lump 
sum offered is accepted, and nothing is said about blasting in the 
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acceptance. TTie gênerai rule unquestionably îs tbat it îs thé duty 
of the court to construe ail written instruments. But where the 
efEect of a written instrument collaterally introduced in évidence, as 
thèse papers are introduced hère, dépends, net merely upon the con- 
struction and meaning of the instrument, but upon extrinsic facts 
and circumstances, the inferences of fact to be drawn from it must be 
left to the jury. In Etting v. Bank, 11 Wheat. 59, Chief Justice 
Marshall, for the court, déclares the law thus: 

"Although it is the proTince of the court to construe written instruments, 
yet when the effect of such instruments dépends, not merely on tlie con- 
struction and meaning of the instruments, but upon collatéral facts in pais, 
and extrinsic circumstances, the inferences of fact to be drawn from them 
are to be left to the jury." 

The same principle is afiirmed and applied in Barreda v. Silsbee, 
21 How. 168. In Eichardson v. City of Boston, 19 How. 270, it is 
expressed in this way: 

•'It is the duty of the court to construe written Instruments, but their 
application to external objects described therein is the pecullar province of 
the jury." 

In West V. Smith, 101 U. S. 270, we flnd the doctrine expressed in 
thèse words: 

"Doubtless the gênerai rule Is that it is the province of the court to Con- 
strue written instruments. But it is equally well settled that when the effect 
of the instrument dépends, not merely on its construction and meaning, but 
upon collatéral facts and circumstances, the inference of fact to be drawn 
from the paper must be left to the jury; or, in other words, when the eflfect 
of a written ins'trument collaterally introduced In évidence dépends, not 
merely on its construction and meaning, but also on extrinsic facts and cir- 
cumstances, the inferences to be drawn from it are Inferences of fact, and 
not of law, and, of course, are open to explanation." 

When the construction does not dépend in any degree on oral testi- 
mony or extrinsic facts, but wholly on the writing, a pure question of 
law is presented, which must be decided by the court. Hamilton y. 
Insurance Co., 136 U. S. 255, 10 Sup. Ct. 945; Hughes v, Mortgage 
Co., 140 U. S. 104, 11 Sup. et. 727. 

The évidence tends to show that there was nothing in the surface 
appearance of this lot to indicate that blasiting was necessary. Mc- 
Namee, in his évidence, without objection, swore that there was not, 
that in fact he did not think there was any, and that in point of fact 
he did not suppose that there was any necessity for the use of blast- 
ing. There may hâve been an inference from Britt's bid that blast- 
îng was necessary, as he included in his bid a charge for removing 
^'hard rock." But this was only an inference, and the ofler was 
neither accepted nor noticed by McNamee. It therefore becomes a 
question of fact whether the condition of the soil where the founda- 
tion was to be dug was such that McNamee must hâve known that 
blasting was necessary, and also whether he did not acquire this 
knowledge during the performance of the contract. He dénies any such 
knowledge. Thèse questions of fact were for the jury to answer, 
but his honor, the presiding judge, in submitting the issues to the 
jury, took from them the seventh issue. It is in thèse words : 
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"(7) Was the sald Brîtt So employed with the knowledge, or in contemplation, 
on his [defendant's] part, that blastlng with gunpowder, dynamite, or other 
dangerouB agency, wonld be niecessary, or would be used, In mailing the 
excavation?" , 

His honor took this issue away from the jury, and it is marked, 
"Yes (by court)." In this we are of opinion that there was réversible 
error. This renders unnecessary any discussion of the other points 
raised on this writ. The judgment of the circuit court is reversed, 
and the cause is remanded to that court, "with instructions to grant a 
new trial. Reversed and remanded. 



GAYNON V. DUEKEH. 
(Circuit Court of Appeals, Fifth Circuit March 1, 1S98.) 

1^0. 621. 

ï'sLiiOW Servants— Who arb. 

Ttie foreman of a railway machine shop, wlth authority to give orders 
to the men worliing in his department, is the fellow servant of one of the 
men, there being a master mechanic over both, with authority to hire 
and discharge.i 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

The plalntifC in error brought thlB suit against the défendant in error to 
recover damages for personal injuriés received while in the employ of the 
défendant. The plalntiff in his déclaration allèges, substantially, that on the 
14th day of July, 1893, plalntiff was in the employ of the défendant, and 
was ordered, instructed, and rec(ulred by one Kern, who was an employé of 
the défendant, and who was the gênerai foreman of the defendant's shops 
in Palatka, and under wbom the plalntiff worked, and whose orders and 
instructions the plaintifC was required to obey, to mark a leak in the boiler 
or tubes of a certain locomotive in the control and use of the défendant, said 
locomotive having steam generated therein, and the plaintifi entered the 
smoke box of said locomotive for the purpose of marking said leak; that said 
Kern was aware that the plaintifC had entered said smoke box, and that it 
was the duty of the défendant to provide a reasonably safe place for the 
plaintifC to work, and keep the same reasonably safe while the plalntiff was 
working; that défendant knew it was necessary while plaintifC was in sald 
smoke box to keep the throttles and valves of said locomotive closed, so as 
to prevent the steam from entering the smoke box, but the défendant reck- 
lessly, negligently, and carelessly omitted and negleeted to keep sald smoke 
box reasonably safe, and that while plalntiff was In sald smoke box the sald 
Kern, or some other person to plalntiff ïjnknown, recklessly, carelessly, and 
negligently opened the throttles and valves of said locomotive, whereby the 
steam in said locomotive entçred tliei srnoke box, inflicting great Injury upon 
the plalntiff. To this déclaration ' défendant interposed a demurrer, which 
was ôverruled by the court; whereupon défendant flled the gênerai issue 
plea of not guilty, and a further plea of contributory négligence. A trial 
of the cause was had upon issue joined on thèse pleas. 

The f acts in this case, as shown by the testlmony, brlefly stated, are as 
foUows: The plalntiff in error w^s employed by the défendant in error as 
a boiler maker Iri the railway shops sitviated in Palatka, Fia. Thèse shops 
i*'érè the gênerai repair shops of the railway company, and such work was 

1 As to who are f ellow servants, see an elaborate note to Railroad Oo. v. 
Smith, 8 G. 0. A. 668, and supplementary note to Kailway Oo. v. Johnston, 
9 C. C. A. 596. 
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done In them as Is usually done In the railway shops of Uke cljaracter. The 
shops were under the direct supervision and cqntrol of a master mechanic, 
whose office was at thèse eliops. Mr. Rutherf ord, the master mechanic, em- 
ployed the plaintiff and set him to work in the shops. The plaintlfE was 
working under a foreman, also employed by défendant,— a Mr. Kern,— whose 
orders plaintiff was required to obey. The plaintiff in bis testimony styles 
this man a "gênerai foreman," but the testimony does not disclose the 
signiflcance of the term "général." The testimony does show that there 
were other foremen employed In thèse shops,- a foreman of the carpeijtei- 
shop and a foreman of the paint shop. The plaintifC was injured on July 
14, 1893, while in the employ of the défendant. For about two weeks prior 
to his injury the plaintiff had been working upon a certain engine. No. 23, 
whieh was in the shops being extensively repaired. The plaintiff had put 
a new set of tubes in this engine, and had done considérable other work 
upon her. The plaintiff tested thèse tubes the day before with a cold-water 
test. On the morning of his Injury this engine was flred up for the purpose 
of making a further test of thèse tubes, and one was found to be leaking. 
The plaintiff was sent for, and told by tlie foreman, Kern, that the tube was 
leaking, and that he had better mark It; whereupon tlie plaintiff entered 
the smoke box of the engine to mark the leaking tube. While the plaintiff 
was in the smoke box, Kern, the foreman, negligently opened, or caused to 
be opened, the valves and throttle of the engine, which allowed the stearo 
to rush into the smoke box, whereby the plaintiff was badly scalded. The 
engine was hot, and had steam on, when the plaintiff entered the smoke box, 
but it was perfeetly safe for plaintiff to enter, and would hâve remained 
safe but for the négligent act of Kern. 

When the plaintiff closed his case the défendant demurred to the évidence, 
and the court sustained the demurrer in the foUowlng language: "I think the 
law upon this point is this: It is the duty of the employer, the principal, to 
furnlsh a safe place for his employés,— safe tools and appliances and sur- 
roundings,— and, if there is any presumption or good reasons to believe 
that there is any deflciency In those appliances or in the safety of that place, 
it is the duty of the principal to see that that is guarded or is watched and 
kept safe; but unless there is some good reason to believe that there is an 
innate danger, that there is a necessary presumption of danger, attending 
the condition of the place or the condition of the appliances, and If that 
danger only arises from the positive acts of some one else which cannot be 
anticipated and cannot be guarded against, I cannot see nor consider that it 
is the duty of the principal to hâve a plant watched or a supervision of such 
condition or appliances. TJnless there is some good ground to believe that 
a watch or a gênerai supervision is necessary for the préservation and pro- 
tection of the employé. I do not consider that the employer can be held liable 
for any act of a fellow servant which cannot be anticipated nor which 
could not be presumed. That is what I consider to be the generally accepted 
principle of law. I consider that to be the principle of the law laid down 
in ail of the cases which hâve been cited hère and referred to. In the case 
where the party was injured by the raislng or lowering of the cargo of a 
vessel tbrough the hatchway, there was the constant anticipation of more or 
less danger that was not provided àgainst. In the case of fire damp 
(Gowen v. Bush, 22 C. C. A. 196, 76 Fed. 349), there was such a constant 
appréhension of accumulation of fire damp, it is true, that a party was ap- 
pointed for that purpose. In this case the testimony does not satisfy me 
that there was any reasonable presumption of danger arising from the party 
going into that locomotive, unless by some positive affirmative action of 
some party, and that the party in charge at that time, or the principal had 
he been présent, could hâve had any good reason to hâve appointed a person 
whose spécial duty it was to see that that place was kept perfeetly safe. 
In the case of Railway Co. v. Pool, 160 U. S. 488, 16 Sup. Ct. 338, where a party 
was at work under a car, whieh was certainly a dangerous position, he 
was injured by the négligence of a fellow servant In making that place dan- 
gerous; and yet the suprême court reversed the case which permltted It to 
go to a jury, and the jury to pass upon It, and held that the case should 
not hâve been submitted to the jury. ■ The case was reversed and sent back. 
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I would be very glad, Indeed, If I could see any question of fact ta this case, 
to sùbmlt the case to the jury; but the évidence, In my opinion, shows thaï 
the injury was caused by the positive affirmative action of a fellow servant. 
The question of ■whether or not Kern was a fellow servant is one of the 
difflcult questions in thls case; but I do not thlnk the testimony shows that 
he had charge or supervision of any particular department of the opérations 
of the road; but there was Immedlately over hlm a master mechanic, who 
employed and discharged employés, who supervised generally the repairing 
division of the road of the company. Looking at the case as I do, and as the 
facts I thlnk hâve been determined by the testimony, I do not consider it 
la my privilège to submlt the case, but to withdraw the case from the jury, 
and to direct a Judgment for the défendant; whlch Is so ordered." 

Alex. St. Clair-Abrams, for plaintifE in error. 
E. P. Axtell, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PEE CUEIAM. The judgment of the circuit court is afiQrmed on 
the authority of Eailroad Co. t. Charless, 162 U. S. 329, 16 Sup. Ct 
848, and Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40. 
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(Circuit Court of Appeals, Fourth Circuit. May 3, 1898.) 

No. 217. , ■ ■ 

Récitals iw MoiirciPAii Bonds— Action bt BosA Fide Hoi.DEn— Estoppel. 
Where the reclials contained In bonds issued by a township in payment 
of its subscription to the stock of a railroad company show a full and 
complète compliance with the law in pursuance of which they were issued, 
sueh township Is estopped from setting up a defeûse Inconsistent with 
such récitals, when sued on such bonds by a bona fide holder for value, 
who purchased without notice of defect or Irregularity in their issue, and 
in reliance upon such récitals and the validity of the bonds. 

Appeal from the Circuit Court of the United, States for the Dis- 
trict of South Carolina. 

This action was brought by George W. Folsom against the town- 
ship of Ninety-Six, in Abbeville county, S. C, to recover upon past- 
due coupons from bonds issued by the township. The court di- 
rected a verdict in favor of plaintiff, and défendant appeals. 

Geo. M. Trenholm, for plaintiff in error. 

H. J. ilaynsworth and Lewis W. Parker, for défendant in error. 

Before GOFF, Circuit Judge, and JACKSON and PAUL, District 
Judges. 

JACKSON, District Judge. This is an action brought to recover 
certain past-due coupons from bonds issued by the township of 
Ninety-Six, in the county of Abbeville, state of South Carolina, in 
payment ôf a subscription to the Greenville & Port Royal Railroad 
Company, the charter of which, by subséquent législation, was 
amended, and the name changed ito the Atlantic, Greenville & West- 
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ern Eailway Company. Authority was conferred by the act of the 
gênerai assembly of the state of South. Carolina entitled "An act 
to charter the Greenville & Port Royal Raiiroad," appraved Decem- 
ber 23, 1882, upon any city, town, connty, or township interested 
in the construction of the road, to subscribe to its capital stock 
such sum as the majority of the voters voting at an élection held 
for that purpose may authorize the county commissioners or proper 
authorities of such city, town, county, or township to subscribe, 
which subscription shall be made in 7 per cent, coupon bonds, pay- 
able in such installments as the county commissioners or proper 
authorities of such city, town, county, or township shall déter- 
mine, and to be received by said company at par. Coupled with 
this power to subscribe was a provision that no élection shall be 
held in any of the towns, cities, or townships in said counties un- 
less one-half of the owners of the real estate situate in such town 
or city, who live therein, shall flrst pétition for an élection on the 
Bubject of subscribing to the capital stock as hereinbefore provided, 
and no subscription shall be made by any of the towns and cities 
until the conditions of this proviso hâve been complied with. There 
were other provisions in the act, which we deem it at this time 
unnecessary to notice. The act amending this act was passed by 
the gênerai assembly on December 24, 1885. 

It is alleged in the complaint, by the plaintiff in the action : That 
in pursuance of said acts the board of county commissioners of 
Abbeville county on March 25, 1886, duly executed and issued the 
bonds of said township, with attached interest coupons at the rate 
of 7 per cent, per annum, aggregating |20,8O0, as authorized by said 
acts, and in the dénomination provided therein. Said bonds were 
numbered on their face, and they and the coupons attached were 
made payable at the First National Bank of Charleston, S. C, and 
after the obligatory part thereof they recite and conclude as follows: 

"Whereas the township of Ninety-Six, In the county of Abbeville, of the 
State of South Carolina, by virtue of an act of the gênerai assembly of 
the said state, approved on the 23rd day of December, A. D. 1882, amended 
Dec, A. D. 1885, and entitled 'An act to charter the Greenville & Port 
Royal Raiiroad Company,' amended to 'Atlantic, Greenville & Western Rail- 
way Company,' and empower certain counties and townships to issue bonds 
in subscription for the common stock of the said raiiroad company, bas 
subscribed for twenty thousand and eight hundred dollars of the common 
stock of said raiiroad company: Now, in considération thereof, and in con- 
formity with the provisions of said act, this bond, being one of the others, 
aggregating twenty thousand and eight hundred dollars, is issued by the 
board of county commissioners for Abbeville county, state of South Carolina, 
who, in testimony whereof and by authority of said act, hâve ofHcially 
executed this bond, and caused the same to be countersigned by their clerk, 
and the seal of the said county of Abbeville to be hereunto affixed, at Abbe- 
ville, in said county, on this, the 25th day of March, A. D. 1886." 

That the plaintiff, relying upon the récitals contained in said 
bonds, and upon their being légal and valid obligations of said town- 
ship, in the year 1886 became the purchaser of bonds, with coupons 
attached, being a portion of said issue, numbering 1 to 37, inclu- 
sive, ïhat the plaintiff is the owner and holder of 119 coupons, 
since detached from said bonds, made and issUed by the défendant 
87 F.— 20 
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and purcbased by the plaintiff; ail being alike. Tiie following is 
the f onn of one of thé coupons : 

"3 The Township of Ninety-Slx $70 

In the County of Abbeville, 
State of South Carollna, 
will pay the bearer, at the ofl3ce of the First National Bàûk of Charleston, 
S. C, seventy dollars on the first day of January, 1889, being the annaal 
interest on bond No. 28." 

The défendant flled an answer to plaintifE's demand, and denied 
generally ail knowledge or information in référence to the issue of 
thèse bonds, and required strict proof thereof, and especially denied 
that the bonds and coupons described in plaintiff 's déclaration were 
duly executed and issued by the county commissioners of Abbe- 
ville county, pursuant to said act, for the reason that there was 
"no pétition by one-half of the owners of real estate situate and 
living in said township for an élection on the subject of subscribing 
to the capital stock of said company, as required by said acts; nor 
was there any written application by one-half of the qualifled votera 
of the défendant township who were freeholders therein, specifying 
the amount to be subscribed by said township, as required by said 
acts; nor was there notice of a resolution of the board of county 
commissioners flxing the amount proposed co be subscribed by the 
chairman of said board, in a newspaper publi^ed in the county of 
Abbeville for forty days next previous to the élection, as required 
by said acts; nor were the said county commissioners authorized 
to subscribe for stock in said railroad, nor to issue bonds in pay- 
ment therefor, by a majority of the votera of said township, voting 
at an élection held for that purpose." It is alleged as a third dé- 
fense that the bonds are not the bonds of the défendant; that they 
are not under the seal of the défendant or its authorized ofBcers; 
and that the coupons sued on and alleged to hâve been eut from 
bonds issued by the défendant were never executed by the county 
commissioners of Abbeville county, but were executed by a person 
having no power or authority to do so under said acts. Upon this 
State of the pleadings issue was joîned, and the case was heard be- 
fore a jury, and a verdict was found for the plaintiff by the direc- 
tion of the court. To the rulings of the court upon the trial of 
the cause the défendant took severaJ exceptions, and haa assigned 
10 différent grounds of error on the part of the trial judge. In 
the view we take of this case, we deem it unnecessary to discuss and 
consider the first 9 of thèse assignments, for the reason that we 
hâve reached the conclusion that there is really but one ground to 
be considered in this case, which is embraced in assignment 10, 
and that is, "Did the court err in directing a verdict for the plain- 
tiff?" It is not denied that the bonds in controversy were issued 
under an act of the gênerai assembly of South Carolina passed in 
1882 and amended in 1885, as a subscription to the common stock 
of the Greenville & Port Royal Railroad Company and the At- 
lantic, Greenville & Western Railway Company. The fact is dis- 
closed that the bonds in question were acquired by the défendant 
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in error for a valuable considération, and without any notice of 
any irregularity or fraud in regard to their issue. 

This brings us to the considération of the real question în the case, 
and that is whether the township of Ninety-Six is not estopped by the 
récital upon the face of the bonds. It is recited upon their face that the 
county commissioners issued the bonds in pursuance of an act of 
the gênerai assembly of South Carolina passed in 1882 and amended 
in 1885, which act and the amendaient to it did "empower certain 
counties and townships to issue bonds in subscription to the com- 
mon stock of the Greenville & Port Royal Railroad Company, and 
that said township has subscribed for twenty thousand eight hun- 
dred dollars of the conunon stock of said company. In considéra- 
tion thereof, and in conformity with the provision of said act, this 
bond, being one with others aggregating twenty thousand eight 
hundred dollars, is issued by the board of county commissioners for 
Abbeville county, state of South Carolina, who, in testimony whereof, 
and by authority of said act, hâve officially executed this bond, 
and caused the same to be countersigned by their clerk, and the 
seal of the said county of Abbeville to be hereunto afifixed," etc. It 
appears further from the évidence that the plaintiflf beeame the pur- 
chaser of 37 bonds, numbering from 1 to 37, both inclusive, and 
that he paid full value for them, without notice of any defect or 
irregularity in their issue, and that he was, at the commencement 
of this action and at the date of the judgment, the légal holder and 
owner thereof. It will be observed from the inspection of thèse 
bonds that their récitals show upon the face of the bond a com- 
pliance with the law under which they were issued. The purchaser 
had a right to assume that ail the conditions of the law were com- 
plied with authorizing the issue of the bonds. The question whether 
they were issued in compliance with the law was a question that 
properly belonged to the authorities, who were authorized by the 
acts of the législature to issue the bonds. There is no évidence 
in this case that at the time of the sale of thèse bonds to the holder 
he had any notice whatever of any irregularity concerning them, 
and, such being the case, and being a purchaser without notice of 
irregularity, and for a valuable considération, we hold that the town- 
ship of Ninety-Six was estopped from setting up a défense of the 
character set out in its pleadings. 

This same question has been the subject of review in the suprême 
court of the United States in many cases, commencing with the case 
of Commissioners of Knox Co. v. Aspinwall, 21 How. 539, a case very 
similar to the one under considération, in which the great conten- 
tion was that a majority of the qualifled voters of said county had 
not had an opportunity to vote for the subscription to the railroad 
stock, which the statute required. In that case it was insisted 
that this irregularity or omission to give the notices required by the 
statute, in order that a vote might be taken upon the question of 
subscription to the stock of a railroad, had the effect to deprive the 
board of its authority; but the court held that, while this fact might 
exist, it was a fact that should hâve addressed itself to the con- 
sidération of the board that issued the bonds; yet, inasmuch as 
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thoy had issued the bçnds, and certifled tliat the law had in every 
respect been complied with, that the issue of the bonds could net 
be attacked in any collatéral way, and that it was for the board 
alone to détermine whether or not the élection had been properly 
held, or whether there had been a majority of the votes of the county 
cast in favor of the subscription. ïhis principle, from that date 
down to the présent, has been afSrmed in numerous cases cited in 
the brief of the appellee in this cause; and as late as the case of 
Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, the court 
held that a récital in a séries of bonds issued by a municipal cor- 
poration in payment of its subscription to the stock of a railroad 
Company, if they were issued in pursuance of an act of the législa- 
ture and ordinances of the dty council passed in pursuance thereof, 
does not put a purchaser upon inquiry as to the tenus or conditions 
under which the bonds were issued. This question has been so re- 
peatedly settled by the suprême court of the United States, and the 
doctrine announced in this opinion so frequently afSrmed, that we 
see no reason for entering into an extended discussion of it. It 
is apparent from the direction given to the jury by the learned judge 
who presided at the trial of the cause that he considered that the 
question of estoppel was the vital one in it, in which we concur, and 
therefore we find no fault in his direction. Judgment afflrmed. 



SCAIFB V. WESTERN NORTH CAROLINA LAND CO. et al. 

SAME V. PURNELL. 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1898.) 

No. 259. 

1. BiLii OF Exceptions— Mandamus to Compel Settlement. 

A bill of exceptions was presented to the circuit judge within the tlme 
limited, which he refused to sign for the reason that part of the exceptions 
did not fairly state what occurred at the trial; but neither he nor the op- 
posing counsel suggested In what manner the bill might be amended so 
as to be acceptable. Beld, that mandamus should be allowed requlring 
hlm to settle the bill accordlng to the facts as he should find them. 
S. Samb— Practice. 

Rules stated governing the préparation, settlement, and signlng of bills 
of exception. 

Pétition for Writ of Mandamus to Settle Bill of Exceptions. 

M. Silver and J. H. Merrimon, for petitioner. 
C. A. Moore, for respondent. 

Heard before GOFF and SIMONTON, Circuit Judges, and JACK- 
SON, District Judge. Subsequently further argument was heard 
before SIMONTON, Circuit Judge, and JACKSON and PAUL, Dis- 
trict Judges. 

SIMONTON, Circuit Judge. The case of Scaife against the West- 
ern North Oarolina Land Company et al. was tried at Asheville be- 
fore the Honorable Thomas E. Purnell, who was holding the circuit 
court for the Western district of North Carolina. The jury, after 
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Ite charge was delivered by the trial judge, and after considération 
of the case, found the issues in favor of th.e défendant. Tlie plain- 
tiff, desiring to sue out a writ of error to this court, having taken ex- 
ceptions during the trial of the cause, prepared a bill of exceptions. 
For this purpose time was given to his counsel by the courtesy of 
the court. At the time fixed for settling the bill, for some reason 
that could not be donc, and still further time was allowed by order of 
the court; the plaintiff, at the same time, being instructed to serve 
a copy of his proposed bill of exceptions on the opposite party. The 
raatter finally came up before the learned judge at Raleigh. It 
seems that the plaintiff, in serring a copy of his bill of exceptions 
upon the counsel for the adverse party, had omitted to serve with 
it one or more copies of exhibits used at the trial. This does 
not alïect our conclusion. When counsel appeared before the judge, 
he gave a protracted hearing. Examining the bill of exceptions, he 
was of the opinion that, although some of the exceptions were prop- 
erly stated, the large majorîty of them did not state fairly and truth- 
fully what occurred at the trial. He therefore refused to sign the 
bill, but, as far as we can see, did not indicate or direct or make 
any suggestion or amendment or form in which the exceptions could 
be made acceptable to him. The counsel for défendant were prés- 
ent, making objections to the bill; and the plaintifE's counsel, seem- 
ingly at a loss what to do, did not press, or amend, or reform the 
same, but came to this court praying a mandamus to the judge to 
settle the bill of exceptions. A rule was thereupon issued, to which 
his honor, Judge Purnell, bas made retum. Counsel for plaintiff 
and défendant were heard upon the pétition and the return, none 
of the affldavits offered having been read. 

It is very clear that this court has no right to require the trial 
judge in this case to sign the bill of exceptions prepared for and 
presented to him by the counsel for the plaintiff. The duty of the 
judge is to settle the bill of exceptions according to what he thinks 
the truth of the case, the points to which exception were taken, the 
facts in the testimony bearing upon thèse points, and the manner in 
which they are stated, so that the appellate tribunal can see clearly 
in what respect error is chargea. Tt appears, however, that there 
were among the exceptions some which his honor, the trial judge, felt 
that he could sign; and that with regard to the others he expressed 
his disapprobation of them, but did not indicate, either in voice or in 
writing, how they could be made acceptable or amended, so as to 
appear in proper form. 

The right of seeking a review of causes heard at nisi prius is valua- 
ble. Some judges speak of it as a constitutional right. It is im- 
portant both to the suitor and the court. The judge, being without 
bias, having in view only the attainment of justice, gladly seeks the 
assistance of his brethren, and values their opinion in reaching that 
end. An appeal from his ruling, and the submission of it to an ap- 
pellate court, is not an act of hostility to him. If he entertain» no 
doubt as to the correctness of his ruling, still, if desired by counsel, 
he should aid them in presenting it for the judgment of the court 
above. If he recognizes that there may be reasonable doubt with 



3lO 87 PEDRRAL REPORTER. 

regard tô ît, he welcomes its review. It is important also that everj 
facility, with proper limitations, be given to the exercise of the riglit 
of appeal. Courts dépend for their influence — perhaps for their ex- 
istence — upon tlie confidence of the conimunity in wliicli they ad- 
minister tlie law. Tliis confidence dépends upon tlie conviction tliat 
not only will causes be heard without fear, favor, or passion, but also 
upon the certainty that, if any èrrors hâve been committed in the 
pleadings, or hâve occurred during the progress of the trial, an op- 
portunity to examine into and correct the same will not only be 
given, but generously aided. We are of the opinion, therefore, that 
the trial judge should settle a bill — some bill of exceptions — contain- 
ing at least the parts of the bill as presented to him to which he 
does not object, and snch Other portions as amended as he shall di- 
rect counsel to alter or correct in order to conform to the facts. 

Perhaps there is no practice in which the bar hâve so littïe expéri- 
ence as in the préparation and settling of bills of exception. The 
text-books are either silent or obscure upon the subject, and the de- 
cided cases give only gênerai rules as to what eonstitute proper sub- 
jects of exception, and none as to the form and préparation of bills of 
exception. We therefore embrace this opportunity of stating some 
of the rules governing exceptions, and also the rule to be observed 
in ail cases in the préparation and présentation of bills of exception 
when resort to an appellate tribunal is intended. An exception 
must show that it was taken and reserved at the trial, and this must 
appear afiirmatively on the record. But it may be drawn out in 
form, and signed or sealed after'rt'ards by the judge. U. S. v. Garey, 
110 U. S. 51, 3 Sup. et. 424. Each bill of exception must be consid- 
ered as presenting a substantial case, and it is the évidence stated 
in it alone on which the court will décide. Jones v. Buckell, 104 
U. S. 554. The bill of exceptions must be prepared and settled dur- 
ing the term at which the case was tried, unless there be an express 
order made by the judge during the term, extending the time beyond 
the term, or full consent Of parties, express, or implied from stringent 
circumstanoes. Muller v. Ehlers. 91 U. S. 251; U. S. v. Breitling, 
20 How. 258; U. S. v. Jones, 149 U. S. 262, 13 Sup. Ct. 840; Railroad 
Co. V. McGee, 8 U. S. App. 86, 2 G. G. A. 81, and 50 Fed. 906; Lumber 
Go. V. Chapman, 20 G. G. A. 503, 74 Fed. 444. A bill of exceptions 
ought to be upon some point of law, either in admitting or denying 
évidence, or a challenge on some matter of law arising on facts not 
denied, in which either T)arty is overruled by the court. Ex parte 
Grain, 5 Pet. 190. It should contain only the rulings of the court 
upon matters of law, with so much of the testimony as may be 
necessary to explain the bearing of the rulings upon the issues in- 
volved. Duncan v. The Francis Wright, 105 U. S. 381 ; Improvement 
Co. V. Frari, 8 U. S. App. 444, 7 G. G. A. 149, and 58 Fed. 171. Every 
bill of exceptions should point out distinctly the errors of which com- 
plaint is made. It ought also to show the grounds relied upon to 
sTistain the objection presented, so that it may appear that the court 
below was informed as to the point to be decided. Duncan v. The 
Francis Wright, supra. It should not contain ail the évidence 
(Hickraan v. Jones, 9 Wall. 197), even if counsel consent to it (Gra- 
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ham V. Bayne, 18 How. 60), nor set fortli the charge of the court be- 
low in fuU, — only those parts to which exceptions are taken (U. S. 
y. Rindskopf, 105 U. S. 418). The parties can try their case npon 
an agreed statement of facts (Graham v. Bayne, 18 How. 60), which 
must be signed by counsel, and made a part of record (Burr v. Rail- 
road Co., 1 Wall. 99), and submitted to the court below for its judg- 
ment (Curtis v, Petitpain, 18 How. 109), before it can be carried by 
exception to the appellate court (Kearney v. Case, 12 Wall. 275). An 
exception to a prayer for instructions, which are presented as a 
whole, will not avail if onë of the instructions prayed for is erroneous. 
U. S. V. Hough, 103 U. S. 71; Thom v. Pittard, 8 U. S. App. 597, 10 
C. G. A. 352, and 62 Fed. 232, Ail the alleged errors on a trial may 
be incorporated into one bill of exceptions (Lees v. U. S., 150 U. S. 
476, 14 Sup. et. 163), and signed and sealed at the close (Pomeroy 
V. Bank, 1 Wall. 592). The seal of the judge need not be attached 
to his signature. 17 Stat. 197; Stanton v. Embrey, 93 U. S. 555. 
The judge must sign his name, and cannot use his initiais merely. 
Origet V. U. S., 125 U. S. 240, 8 Sup. Ct. 846. No bill of exceptions 
is necessary when the error alleged is apparent on the record. 
Suydam v. Williamson, 20 How. 428; Young v. Martin, 8 Wall. 354. 
Exceptions will not lie to the granting or refusai of a new trial 
(Eailroad Co. v. Winter, 143 U. S. 75, 12 Sup. Ot. 356; Eailway Co. v. 
Dick, 8 U. S. App. 102, 3 C. C. A. 149, and 52 Fed. 379), nor to the 
granting of a new trial nisi (Eailroad Co. v. Herbert, 116 U. S. 642, 
6 Sup, Ct. 590). 

The formai bill of exceptions will be drawn up, amended, and set- 
tled under the f ollowing régulations : The bill of exceptions shall 
be prepared, and a copy thereof served upon the opposite party. 
The opposite party may, within 10 days after the date of such service, 
propose amendments to the bill, and shall serve a copy thereof upon 
the party who prepared it. H the party cannot agrée in regard to 
the amendments, either party may give to the other notice to appear 
within a convenient time, and not more than 10 days after the serv- 
ice of such notice, before the judge who heard the cause, to hâve the 
bill and the amendments settled. The judge shall thereupon correct 
and finally settle the same in such manner as to truthfully set forth 
the facts, indicating himself what must be omitted or changed, and 
instructing counsel then and there to make the omission, amendment, 
or change which he may ônd to be proper. If the parties shall omit, 
within the several times above mentioned, — unless the same be en- 
larged by the judge, — ^the one to propose amendments, and the other 
to notify an appearance before the judge, they shall respectively be 
deemed, the former to hâve agreed to the bill as prepared, the latter 
to hâve agreed to the amendments as proposed, and, if the party 
omit to make a bill T^ithin the time above limited, unless the same 
be enlarged as aforesaid, he shall be deemed to hâve waived his right 
thereto. In the case before us the writ will isaue, commanding the 
judge to settle a bill of exceptions according to the facts as they took 
place before him on the trial of this action, as he may find them, and 
when so settled to sign it, They will be treated as settled on 12th 
of January, 1898. 
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UNITED STATES v. CHU CHBB et al. 

(District Court, D. Oregon. May 6, 1898.) 

No. 4,304. 

1. RiGHTS OF Chinkbb to Remain in This Countet— CEnTiFicATB as Evidence. 

Whlle, In ail cases of enterlng the United States, and in the case of 
laborers wltbln the country when the act requiring reglstratlon was passed. 
the officiai certlficate Is Indispensable, and the sole évidence o£ the right 
to enter or remaln, In ail other cases the status of the person at the time 
the inqulry is made may be shown by any affirmative proof satisfactory 
to the judge, justice, or commissloner before whom he Is taken. 

2. Same— Children of Laboeeb Admitted as Students— Acquiring Status. 

Where children of a Chinese laborer are lawfuUy permitted to enter 
this country as students, and thereafter remaln continually in the public 
and prlvate English schools of the country, they thereby acquire the 
status of students, and the occupation of the father is not Imputable to 
them. 

John H. Hall, U. S. Atty., ajid Charles J. Schnabel, Asst. U. ^. 
Atty. 

BELLINGËR, District Judge. This is a proceeding for the dépor- 
tation of two Chinese boys, aged, respectively, 13 and 13 years. The 
father of the boys is a laundryman, residing at Eugène City, in this 
state, where he has followed his vocation for several years. The 
boys were landed in this countiy on May 11, 1896, at Port Town- 
send, in the district of Washington, as students entitled to land 
under the Chinese immigration laws. Upon being landed, they went 
at once to Eugène City, where they hâve since resided, engaged in 
"attending school continually in the public and private schools" of 
that city. They hâve made rapid progress in their studies, speak 
good English, and appear to be very intelligent. 

The act of May 6, 1882, as amended, provides that Chinese per- 
sons other than laborers, who may be entitled to corne within the 
United States, shall obtain the permission of and be identifled as 
so entitled by the Chinese govemment or such other foreign govern- 
ment of which at the time such Chinese person shall be a subject, 
in each case to be evidenced by a certificate in the English lan- 
guage, issued by such government, showing such permission, with 
the name and signature of the permitted person, and stating the 
individual, family, and tribal name in full, title or officiai rank, if 
any, the âge, height, and ail physical peculiarities, former and prés- 
ent occupation or profession, place of résidence, etc. This certificate 
is required to be viséed by the consular agent of the United States 
at the port of embarkation. So far as appears, there was in this 
case no certificate by the Chinese government, as required by this 
law. The only certificate now in défendants' possession is that of 
the American consul at Hong Kong, by which it is assnmed they 
were enabled to embark at that port, and to effect their landing 
on arrivai in the district of Washington. 

It is contended on the part of the United States that the cer- 
tificate required by the act of 1882 is the sole évidence permissible, 
not only to establish a right of entry into the United States, but to 
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establish a lawful rigM to remain hère; and, furthermore, that the 
status of the father as a laborer attaches to his sons under âge. 
Section 6 of thé act referred to provides with référence to the cer- 
tiflcate referred to that it "shall be prima facie évidence of the facts 
set forth therein, and shall be produced to the collecter of customs 
of the port in the district in the United States at which the persou 
named therein shall arrive," and afterwards produced to the proper 
authorities of the United States whenever lawfully demanded, and 
shall be the sole évidence permissible on the i)art of the person se 
producing the same to establish a right of entry into the United 
States; but said certiflcate may be controverted and the facts there- 
in stated disproved by the United States authorities. Section 12 of 
the same act provides as follows: 

"That no Ohinese person shall be permitted to enter the TJnlted States by 
land wlthout producing to the proper offlcer of customs the certiflcate in this 
act required of Chinese persons seelîing to land from a vessel. And any 
Chlnese person found unlawfuUy within the United States shall be caused 
to be removed therefrom to the country from whence he came, and at the 
cost of the United States, after being brought before some justice, judge, or 
commissioner of a court of the United States and found to be one not lawfully 
entitled to be or to remain in the United States." 

The act of May 5, 1892, continued in force for a period of 10 years 
the prier acts regulating the entry of Chinese persons in this coun- 
try, and it provided further, among other things, "that any Chinese 
person or person of Chinese descent arrested under the provisions of 
that or the extended acts shall be adjudged to be unlawfully within 
the United States, unless such person shall establish, by affirmative 
proof, to the satisfaction of such justice, judge, or conmiissioner his 
lawful right to remain in the United States." 

It will be noticed that, in ail cases of landing hère provided for, a 
certiflcate is indispensable as évidence of the right; and in the case 
of laborers within the country at the date of the passage of the act 
requiring registration, as évidence of the fact that they were within 
the country when the act was passed, they are required to procure 
a certiflcate of registration; and, when a laborer is arrested for 
déportation, the failure to hâve such a certiflcate, unless within 
some of the excuses aJlowed by the act, is conclusive against his 
right to remain and compels his déportation. Now, it is signiflcant 
that while thèse statutes in express tenns make a certiflcate the 
sole évidence permissible of the right to land, and in the case of la- 
borers the sole évidence of the right to remain in the country, yet 
in ail other cases of déportation it is permissible for the person 
arrested to establish, by affirmative proof, to the satisfaction of the 
justice, judge, or commissioner his lawful right to remain in the 
United States. Thèse différent provisions of the statute cannot be 
construed to mean the same thirg. If it was intended that the 
certiflcates provided for are to be the sole évidence of the right to 
remain in the United States, it must be presumed that the statute 
would not hâve restricted their conclusive effect as évidence to the 
right to land, much less would it hâve permitted the person arrested 
for déportation, by a spécial provision, to establish by affirmative 
proof, to the satisfaction of the justice, judge, or commissioner, his 
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lawful right to reinain in tàe United States. It is évident that tliese 
différent provisions are intended to require such évidence as tlie cir- 
cumstances of tlie différent cases permit. For instance, the status 
of a Oliinese persbn entitling him to land must be antécédent to 
his arrivai in the country, and therefore a certiflcate of the govern- 
ment from which sucli person cornes is required to prove sucli status. 
Tlie status of the défendants as students must be determined witJi 
référence to the time when the inquiry is madè, and, virhen an op- 
portunity has been afforded to acquire such a status within the coun- 
try, there is no reason why it may not be shown by auy compétent 
évidence. If the right of a Chinese person to remain within the 
TJnited States is made to dépend upon the production of évidence 
entitling him to land, such person, subsequently becoming a laborer, 
would be able to resist déportation successfully by showing that he 
was a student at the time he landed in the count^, although such a 
resuit would defeat the object of the statute. 

The undisputed facts in this case are that thèse two boys are 
now, and for nearly two years and since their arrivai within the 
country hâve been, students in the English schools of Eugène City, 
and that this has been their sole vocation. Under thèse circum- 
stances, they are entitled to be classed as students. The occupation 
of the father cannot be imputed to the children, against a status 
thus acquired. Such a status does not dépend upon ancestry or fam- 
ily relation. The application to remand is denied, and the défend- 
ants are ordered discharged. 



In re KORN^BHL. 

(Circuit Court, S. D. New York. May 23, 1898.) 

1. Exci-tjsioir AND Retcrn of Immigrants— Dbpabtment Rules and Régula- 
tions. 

The treasury department may make -raies and régulations to carry eut 
the statutes and facllitate the exclusion and return of persons whose Im- 
migration congress has forbldden, but no mère raie can operate to exclude 
a person not excluded by the statutes. 

S. 8amB— FiNALITT OF DECISION OF GOMMISSIOSBRS— HaBBAS CoBPUS. 

A return of the commissloner of immigration, to a writ of habeaa corpus 
that, upon arrivai, relator was detained, and upon spécial inquiry the 
Inspeetors declded that she belongèd to a class of allens excluded by law, 
"in accordance wlth department circular," etc., indlcates that the in- 
speetors felt theraselves constrained to render such décision because of 
some Instructions from the treasury department; and hence it Is not a 
bar to Inquiry Into the facts, in such proceeding. 

This is a habeas corpus, brought to inquire into the cause of déten- 
tion of relator, an alien, who has recently corne to this country to 
join her husband, who has been hère several years. Kelator is accom- 
panied by a child under flve years of âge. 

Maurice H. Gotlieb, for the motion. 
Lorenzo Ullo, opposed. 

LAGOMBE, Circuit Judge. The return of the immigration com- 
missioneip shows that, upon arrivai and after inspection, relator was 
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detained for a spécial inquiry in conformity to the provisions of law ; 
that such inquiry was had; and that at least three of the inspectors 
"found and decided that the said Regina Kornmehl was an alien, 
intending to land in the United States, and was a person likely to 
become a public charge, and, as such, was ol a class ol aliéna ex- 
cluded by law, in aocordance with department cvrcular No. 172^ dated 
October 19, 1897." Had this return stopped short of the italicized 
Ijortion, it would hâve been in the usual fonn, and in strict con- 
formity to the statute. The concluding clause, however, would seem 
to indicate that the inspectors rendered their décision, not because 
examination of the facts led their minds to such conclusion, but 
because they felt themselves constrained to render such décision 
because of some instructions from the treasuiy department. The 
suspicion excited by the phraseology of the return is conflrmed upon 
référence to the circular referred to. It calls attention to the preva- 
lence of favus, a loathsome, contagions disease, and instructs the 
immigration officers to make careful examinations in order to detect 
it, and to return immediately to the country whence they came ail 
persons affected with such disease. Such instructions are in accord- 
ance with the provisions of the statutes regulating immigration. 
Then follows this clause: 

"If any minor alien, sufferlng with said loattisome disease is accompanled 
by its parents, one parent should be returned with such alien as its natural 
guardian or protector." 

This instruction seems to be whoUy unwarranted by any provi- 
sion of the statutes. At least, such examination of them as this 
court has been able to give fails to disclose any phraseology which 
can be construed as leaving the exclusion of immigrants to the mère 
arbitrary discrétion of the secretary of the treasury or of the commis- 
sioner gênerai of immigration. Rules and régulations may be made 
to carry out the statutes and facilitate the exclusion and return of 
persons belonging to the classes whose immigration congress has for- 
bidden ; but no mère raie of the department can operate to exclude 
persons not belonging to one or other of the classes named in the 
statutes. Congress has not forbidden the immigration of "parents 
of minor aliens, when such minor aliens are affected with a loath- 
some, contagions disease." The immigration authorities therefore 
<:annot lawfuUy exclude such parents for such cause; nor should they 
be excluded under the prêteuse that they are liable to become a 
public charge, when the board of spécial inquiry is not of the opinion 
that there is any such liability. The alien is entitled to the honest 
décision of the inspecting ofScers, whoUy untrammeled by any in- 
structions not authorized by the statutes. The return in this case 
indicates that there has been no such décision in this case. There- 
fore the flnality which the statute accords to a proper décision of the 
Inspection officers is not a bar to inquiry hère into the facts. The 
matter is referred to the clerk of the court, with instructions to give 
relator an opportunity to show, if she can, that she is not witliin any 
of the classes of immigrants whom congress has excluded, and to 
xeport the évidence to the court. 
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NBEDLES et al. v. SMITH et al 

(Circuit Court of Appeals, Fiftli Circuit Aprll 26, 1898.) 

Nq. 66T. 

1. AttornSt's Lien— Securities Pledgkd to Sbcukb Loan— Prioritt. 

Attorneys employed by a rallroad reorganization committee to advlse 
and asslst them In the conduct of the business Intrusted to them hâve a lien 
for thelr services on the securltles deposlted wlth the committee by the 
parties to the reorganization agreement, superlor to the claim of one to 
whom such securities are afterw^ards pledged to secure a loan. 

2, Samb— Reorganization Schkmk — Fdrchasb of Bonds and Contracït to 

Pat Vendor's Attorneys. 

A rallroad reorganization committee obtained a large block of bonds, 
and, as part of the considération therefor, agreed to pay the ov?ner's attor- 
neys for their services In opposing the plan of reorganization. Thèse 
bonds and the other securltles deposlted wlth the committee were then 
, deposlted as collatéral securlty for a loan prevlously negotiated wlth a 
party to the reorganization agreement. The reorganization scheme failed, 
and the amount of the distribution to such bonds and securities was not 
sufflcient to pay the clalms of the attorneys and the pledgee. Held, that 
the claim of the attorneys was prior to that of the pledgee. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

H. B. Tompkins, for appellants. 

Alex. C. King, Jack J. Spalding, John T. Grlenn, Hoke Smith, 
John M. Slaton, and Benj. Z. Phillips, for appellees. 

Beforë PARDEE and McCOEMICK, Circuit Judges, and 
SWAYNE, District Judge. 

McCOEMICK, Circuit Judge. Pending proceedings for the fore- 
closure of the mortgages on the property of the Marietta & North 
Georgia Eailway Company, certain holders of the bonds of that Com- 
pany and of the constituent compani es out of which it was formed 
entered into an agreement by which they constituted certain per- 
sons a reorganization committee, with ample powers specifled in 
the agreement, and deposlted in their hands the securities held by 
the parties to the reorganization agreement. Among the powers of 
the reorganization committee was that to employ counsel. The 
committee employed Hoke Smith and John T. Glenn to represent 
them as counsel. After this employment of counsel, the committee 
negotiated a loan with the Penn Mutual Life Insurance Company, of 
Philadelphia, to secure which loan they pledged the securities which 
had been deposlted with them by the parties to the reorganization 
agreenient. Subsequently to the negotiation of this loan, the Penn 
Mutual life Insurance Company, of Philadelphia, became a party 
with the reorganization committee and others to another agreement 
looldng to a reorganization of the rallroad properties involved in 
the foreclosure proceedings. This last agreement purported to be 
made by named parties of the first, second, third, fourth, and fifth 
parts. Newman Erb "was one of the parties of the second part. He 
was also one of the parties of the fifth part, and in the fifth part was 
associated with John W. Hamer. As one of the parties of the second 
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part, Newman Erb duly executed the agreement; John W. Hamer, 
one of the parties of the fifth part, did not exécute it at ail; and 
Newman Erb did not sign it as one of the parties of the fifth part. 
Thèse parties of the fifth part were to hâve been the purchasing 
trustées at the judicial sale of the railroad property, for which pur- 
chase the agreement provided, and for the subséquent disposition of 
the property thus to be acquired. In this agreement it was speci- 
fied that: 

"The party of the third part hereto [the Penn Mutual Life Insurance Com- 
pany, of Philadelphla] shall immediately upon the conveyance to the new Com- 
pany belng made, and simultaneously with sald conveyance, recelve new first 
mortgage bonds Issued under the plan of reorganization, to the amount of 
$600,000, together with such junior securities as may attach to the said first 
mortgage bonds under the underwriting agreement before referred to; said 
bonds to be held as collatéral security for Its loan [$200,000]. And the par- 
ties of the first part hereto [the reorganization committee], acting on bebalf 
of the new Company, covenant and agrée to dellver the said bonds to the sald 
Insurance company, party of the thlrd part, for the purpose aforesaid." 

Pursuant to the original reorganization agreement, and apparently 
pursuant to the agreement last above named (to which the Penn Mu- 
tual Life Insurance Company was party of the third part), and about 
six months after the day on which the latter bears date, the reorgan- 
ization committee concluded an agreement with Gr.E.Kissel,thehold- 
er of a large block of bonds which had not been deposited with the 
reorganization committee, and which he had made the basis of his 
opposition to the plan of reorganization adopted by the committee, 
by which agreement the committee obtained the Kissel bonds for a 
considération, a part of which was that they should pay Klssel's at- 
torneys, Patrick Calhoun, Alexander C. King, and Jack J. Bpalding, 
who had represented him in his opposition to the plans of the com- 
mittee; the agreement providing that the amount of this tee should 
be fixed by William T. Newman, one of the judges of the court in 
which the foreclosure proceedings were being conducted, and who 
subsequently flxed the same at the sum of $5,000. The railroad prop- 
erties were sold, but were not purchased by or on behalf of the re- 
organization committee. As a resuit of this sale, the securities de- 
posited with the reorganization committee became entitled to certain 
distribution, the amount of which is not suffi dent to satisfy the 
claims of the Penn Mutual Life Insurance Company, of Philadelphia, 
and the claims of the appel lees Hoke Smith, John T. Glenn, Patrick 
Calhoun, Alexander C. King, and Jack J. Spalding. 

The circuit court (Hon. William T. Newman presiding) passed îta 
decree adjudging that the attorneys' claims on the fund were prior in 
right to the claim of the appellants, and, a few days thereafter, 
passed another decree directing that their claims be paid ont of the 
fund in the court. The assignments of error, in four several forms, 
suggest that the court erred in passing thèse decrees. It seems to 
us, after a careful examination and considération of the matter, that 
there cannot be any serions question as to the priority of the claim 
of the attorneys Hoke Smith and John T. Glenn. The reorganiza- 
tion agreement contemplated, as of course it must hâve contem- 
plated, not only the propriety, but the necessity, of employing counsel 
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to advise and assist the committee in the conduct of the negotiatîons 
and business whicli their trust imposed. The adéquate compensa- 
tion of such counsel is not only a proper charge against the estate 
committed to their trust, but such estate in their hands was charged 
with a lien in favor of the counsel thus employed, to the extent of 
adéquate rémunération for their service. The extent and value of 
their service is not disputed. It is conceded to amount to the sum 
which they claim, namely, |8,gO0. The claim of the other attorneys 
does not rest on a rule so well settled, or at least so clear in its 
application, and is somewhat complicated by the f aet that the agree- 
ment above referred to, which purported to be made by parties of flve 
différent parts, was not signed by the parties of the fifth part as such, 
and was never fuUy acted on, and which the appellants daim cannot 
be consid^çed as binding upon them, or in any way affecting the 
claim they are asking to hâve enforced hère. Taking înto con- 
sidération the fact that this agreement was executed by the Penn 
Mutual Lîfé Insurance Company, of Philadelphia, and by ail of the 
parties except the parties of the flfth part, who were to hâve been the 
purchasing trustées;, that negotiations proceeded for some time, ànd 
transactions were had, consistent with its tenus by the other parties 
thereto; and that, subséquent to its exécution by tiie parties who did 
exécute ît, the fagrçement was made with Kissel by which the f ee of 
his attorneys was allowed as a charge on the property of the railroad 
Company, and was to be paid by the committee as a part of the ex- 
penses of reorganization, and to be fixed by the judge of the court 
before whom the foreclosure proceedings were being conducted, and 
were to be concluded; and it being conceded that the bonds sur- 
rendered by Kissel were delivered to Needles, trustée, who now 
holds the same, — it seems to us, as it did to the judge of the circuit 
court, that thèse acts should bind and conclude the appellants, and 
give to this charge, as a part of the expenses of reorganization, equal 
rank with the fee of the counsel employed by the committee, With- 
«ut undertaking to distinguish the numerous authorities cîted by 
the learned counsel for the appellants, or makirig spécial application 
of any of the authorities relîed upon by the counsel for the appellees, 
we express our concurrence in the views of the learned judge of 
the circuit court who pasaed the decrees appealed from. Therefore 
those decrees are affirmed. 



SOLOMON, Sherlff, v. DAVENPORT. 
(Circuit Court of Appeals, Fourth Circuit May 17, 1898.) 

No. 264. 

Ij Bill ot Exceptions — Necbbsitt in Habbas Cobpds Cases. 

On appeal from the order of a district judge In a habeas corpus case, no 
blU of exceptions Is necessary. 

3. ArMY AND NAVT— EnLISTMENT CFÎMlNORS. 

Rev. St. § 1117, requiring thè Consent of the parents or guardian of a 
miner, to valldate hls enllstment luto the army, Is for the beneût of the 
parent or guardian, and glves no privilège to the mlnor. 
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8. Same— Oesertion bt Minor. 

A minor who enlists in the army without the consent of hls parents or 
guardian, and subsequently déserts, is amenable to a court-martial, as a 
déserter. 

Appeal from the District Court of tlie United States for tlie East- 
ern District of Virginia. 

W. E. Davenport was being held under a warrant for désertion 
from the army, and was ordered released on habeas corpus, from 
which order tlie United States appeals. 

B. Rand Welford, Asst U. S. Atty. 
Minetree Folkes, for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and BRAWLEY, 

District Judges. 

SIMONTOlSr, Circuit Judge. This case cornes up on appeal from 
décision of the Honorable Robert W. Hughes, district judge of the 
United States for the Eastern district of Virginia. W. R. Daven- 
port, the appellee, a minor of the âge of 20 years, enlisted in the army 
of the United States. He is a native of the state of Virginia, and a 
résident of Henrico county, in said state. He enlisted in the month 
of August, 1896, and deserted the army on the 12th of January, 1897. 
He was arrested by the sheriflf of Henrico county, as such déserter, 
under a warrant of a United States commissioner, and was lodged in 
jail. Thereupon he sued out a writ of habeas corpus before the Hon- 
orable Robert W. Hughes, district judge for the Eastern district of 
Virginia, praying his discharge. The ground of his prayer is that 
he enlisted, a minor, without the consent of his parent or guardian. 
His pétition admits both his enlistment and his désertion. The re- 
tum of the sherifif to the rule sets forth the commitment under the 
authority of a commissioner of the district court on the charge of 
désertion. The cause was heard by the district judge on the péti- 
tion, retum, and the évidence addnced. The prisoner was dis- 
charged on the ground that he was not lawfully and properly enlisted 
in the army of the United States, and his imprisonment therefore is 
unlawful. An appeal was talien and allowed to this court, and the 
case is hère on assignments of error. 

At the hearing before this court, counsel for the petitîoner entered 
a motion to dismiss the appeal because no exceptions were taken at 
the trial, and because no bill of exceptions appears in the record dis- 
closing the évidence then heard. Section 763 of the Revised Statutes 
of the United States, provides that an appeal shall lie from a decree of 
the district court in cases of habeas corpus. And the act establish- 
ing this court makes provision, also, for an appeal in like cases. No 
bill of exceptions is required in cases brought up on appeal. Be- 
sides this, the errors assigned are for matters appearing in the rec- 
ord, and in such cases no bill of exceptions is necessary. Young v. 
Martin, 8 Wall. 354. The motion is overruled. 

The pétition in this case is by the minor himself, not by his parent 
or guardian. Section 1116 of the Revised Statutes authorizes the 
enlistment of recruits into the army with men between the âges of 
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16 and 35. Section 1117 requires, in tlie case of enlistment of men 
under 31 years of âge, thè written consent of his parent or guardian, 
provided such minor is under the control and in the custodj of his 
parent or guardian. The suprême court of the United States, in 
Morissey's Case, 137 U. S. 157, 11 Sup. CL 57, construing this last- 
named section, says: 

"But this provision is for the beneflt of the parent or guardian. It means 
slmply that the government wlll not disturb the control of parent or guardian 
over his or her chlld without consent. It gives the right to such parent or 
guardian to involie the aid of the court, and secure the restoration of a minor 
to his or her control, but it gives no privilège to the minor. The âge at which 
an infant shall be compétent to do any acts or perform any dutles, military 
or civil, dépends wholly upon the législature. U. S. v. Bainbrldge, 1 Mason, 
71, Fed. Gas. No. 14,497; Wassum v. Feeney, 121 Mass. 93, 95. Congress has 
declared that minors over the âge of slsteen are capable of entering the mili- 
tary service, and undertalîing and performing its duties." 

See, also. In re Spencer, 40 Fed. 149; In re Kaufman, 41 Fed. 876; 
U. S. T. Blakeney, 3 Grat. 405. 

Thèse cases settle the merits of this case. The enlistment of 
Davenport was not void. It was, at the most, voidable. In re 
Spencer, supra. Being in the army, his désertion was a crime, pun- 
i^able as such. As is said by Judge Bond in Re Kaufman, supra: 

"Kaufman was a Soldier in the army, though improperly there. But he was 
not authorized to détermine for hlmself the legality or illegality of his service, 
by deserting It. If he is in the service, and talies pay as a soldier, vchether 
he be improperly enlisted or not, If he déserts he is liable to be held and pun- 
ished by court-martial." 

The district judge erred in his conclusion. It is ordered that the 
décision of the district judge be overruled, and that the petitioner 
be returned to the custody of the sheriff of Henrico county. 



TINGLE V. ITNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit April 12, 1898.) 

No. 630. 

1. Ckimtnai, Law — Cross-Examination of Acctjsed — Proof of Indictment 
OF FoBMKR Partner. 

Défendant, who was on trial for frandulent use of the mails, testlfled on 
his ovrn behalf, and on cross-examination vras asked if his former partner 
was not under indictment for fràudulent use of the mails. Over his objec- 
tion, he was compelled to anawer, and answered In the affirmative. Held 
réversible error. 

S, Praddulbnt Use of Mails— Fictitious Namb— Real Peeson. 

Under an Indictment imder Eev. St. § 5480, as amended by Mt March 2, 
1889, § 2, for using a false, flctitlons, or assumed name in carrying out a 
scheme to defraud by the use of thé mails, défendant could not be con- 
victed of alding a real person of tiiat name in carrying out such a scheme. 

8. Samb — Pabticulab Act Chargbd — Instructions Abked— Waivbr of Eb- 

EOR. 

An indictment for the frandulent use of the mails chargea that défendant 

deposited in the post office a large number of letters addressed to J. and 

various other unknown persons. ' The court refused his request to instruct 

' the Jury that the particular act chargea against défendant was the mailing 

of the letters addressed to J., that they should acquit him If he dld not mail 
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ît, and that they conld only consider évidence of the wrlting and mailing 
similar letters to other persons in determinlng the intent of défendant 
Held, that the error, if any, was not available; no motion to quashy to 
elect, or in arrest bavlng been made, or blU of particulars asked for. 

In Error to the District Court of the United States for the Northern 
District of Texas. 

This was an indictment against Stonewall Tingle for using the mails 
to defraud. 

The indictment is as follows: 

The United States of America, Northern District of Texas, to Wit: 
In the District Court of the United States wlthln and for the Northern Dlstilct 

of Texas. 

In the name and by the authority of the United States of America: The 
grand jurors of the United States withln and for the district aforesaid, at Dallas, 
in sald district, duly seleeted, Impaneled, sworn, and charged to inquire into, 
and true presentment make of, ail crimes and offenses cognlzaWe under the 
authority of the United States, commltted wlthln the said Northern district of 
Texas, upon thelr oaths présent In open court that on the 15th day of January, 
A. D. 1897, in Dallas county, Texas, in the Northern district of Texas, and 
wlthln the jurlsdlction of thIs court, one Stonewall Tingle did then and there 
unlawfully, knowingly, and fraudulently devise a scheme and artifice to de- 
fraud J. W. Jenklns' Sons, the individual names of whlch flrm are unknown to 
the grand Jurors, and varions other persons, whose names are also unknown 
to the grand jurors; sald scheme and artifice to be effected by Intending to 
open and by opening correspondence and communication wlth the sald 3. W. 
Jenklns' Sons and the other unknown persons, and inciting the said J. W. Jen- 
klns' Sons and other unknown persons to open communication with him, the 
said Stonewall Tingle, but who was doing business and pretending to do busi- 
ness under the flctitlous and false name of Otho Aronson, by means of the 
post-office establishment of the United States, and whlch said use and misuse 
of said post-office establishment was then and there a part of sald scheme to 
defraud; and whlch said scheme to defraud was intended to be effected by 
falsely pretending to be in the business of teaehlng vocal and instramental 
muslc, of selling sheet muslc and musical instruments, under the said flctitlous 
name of Otho Aronson, and by falsely pretending, in and through certain let- 
ters and advertlsements, whlch are too lengthy and voluminous to be set forth 
In thls instrument, and to be désirons of selling musical instruments and sheet 
muslc, for the said J. W. Jenkins' Sons, and for varions other persons unknown, 
to his pretended musical pupils; falsely pretending to hâve a muslc school of 
thirty pupils, and an acquaintance of a large number of music teachers, to 
whom he could sell sheet muslc and musical instruments, and falsely represent- 
Ing that he, the said Stonewall Tingle, under the flctitlous name of Otho Aron- 
son, had already made arrangements whereby a large amount of said goods 
conld be sold, and that he already had a considérable business of this char- 
acter, whereas, in truth and In faet, he, the said Stonewall Tingle, was not in 
the business of teaehlng Instrumental and vocal music, and was not in the 
business of selling musical instruments and sheet music, and did not hâve a 
school of thirty or any other ' number of music pupils, and had not made ar- 
rangements for the sale of musical Instruments and sheet muslc, and did not 
hâve a considérable business of that character; but he, tliei said Stonewall 
Tingle, under the name of Otho Aronson, and by the use of the United States 
post-office establishment in the letters and circulars aforesaid, made thèse false 
représentations in order to procure possession of such musical instruments and 
sheet music, and by thus deceiving the said J. W. Jenklns' Sons, and various 
other unknown persons, for the purpose of selling the same, and with the f raud- 
ulent intention of appropriating the proceeds thereof to his own use and bene- 
flt; and the said Stonewall Tingle did then and there, unlawfully and fraudu- 
lently, on the 15 th day of January, 1897, in the exécution of said artifice and 
scheme to defraud, deposit In the post office of Dallas, Texas, a large number 
of letters and circulars, as mentioned above, which are too voluminous to be 
87 F.— 21 
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Insëttéd latWs instrument, and: dlrectsdthesame toJ.W. Jenklns* Sons, and 
to "tarloiis other tmknown persons, à more partlcular description of which sald 
letters l8 unicnown to tlie grand jurors; and by mèans of which sald scheme 
and artifice to defraud, thus misusing the United States post-office establish- 
ment, the said Stonewall Tingle came into possession of a large number of 
muslc&rlûstrùmerits, and frauduIentl5^:appropriateà the same to his own use 
and beneflt, contrary to the form of the statute in such case made and provided, 
and agaJBSt the peace and dignity of the United States of America. 

The assignment of errors is as follows: 

(1) The court erred in permitting the govêrnment to prove by the défendant, 
and over his objection, that S. W. Hlclss, a; former partner of défendant, was 
under iridietment for (raudulently using the mails, as shown by bill of excep- 
tions No. 1. (2) Thè court erred in the foUowlng paragraph of its charge to 
the jury, to wit:, "It is the theory of the govêrnment that this défendant im- 
personated the Prtifessor Otho Arongon, and that thé letters purporting to hâve 
been vcritten b^ him were written by the défendant, or at his instigation or 
suggestion. The govêrnment also suggests that if there was such a person 
as Professot Aronson, and that he devised the scheme to defraud by the use 
of the mails of the United States, that the évidence so connects this défendant 
with the knowledge of that scheme, and participation in It, that he is guilty 
of the charge. ï need not say to you that, if you flnd either one of thèse 
théories to be correct, you wlll be Compélled to convict the' défendant." (3) The 
court erred in the (ollowing paragraph of Its charge to the jury: "You wlll 
asli yourselves whether there was any such person as Otho Aronson. M there 
was not, you wlll détermine, if you can, whether this défendant had anything 
to do with this scheme, whether It Was a schenie to defraud by the use of the 
mails, and whether the mails Werè used or not. If you flnd that there was 
such a person as Otho Aronson, yûti "will détermine from the évidence whether 
or not he formulated a scheme to jdefraud by the use of the maUs, and used 
the tnails in that particular, and whether or not the défendant acted with him, 
and with such knowledge of that çurpose as to render him guilty." (4) The 
court erred in ref using tO givë to tlië jury the spécial Instruction asked by the 
défendant, aUd Iri not Instructing the jury, as therein requested, that the par- 
ticular adtchàrgedagainst thé défendant was the mailing of the letter dated 
January 15, 1897, slgnied, "Otho Aronson," and addressed to J. W. Jenklns' 
Sons, Kansas City. (5) The court should hâve instructed the jury that they 
must acquit the défendant unless they belièved that hé mailed or caused to be 
maUed the said letter dated itânuary 15, 1897, and that proof of the Wrltlng 
and mailing by the défendant of other letters of slmilàr character to other 
persons could only be considered by the jury in determining the Intent of the 
défendant. 

M. L. Grawf ord, for plaintiff in error. 
J. Ward Gurley, for the United' States. 

Before McCORMICK, Circuit Judge, and NEWMAN and PAR- 
LAKGrE, District Judges, 

PÀRLÀN(iE, District Judge, as the organ of the court, said: 
The flrst spécification of a-ror is that proof was allowed to the ef- 
fect that one Hîçks, a former partner of thé défendant, was under in- 
dictment for frauduler.tly using tlie mails. The défendant, having 
testifled in his own be^ialf , was asked by the district attorney, on cross- 
examination, whethe/ his partner was not under indictment for fraud- 
ulent use of the mx'ils. The défendant's counSel objécted to the (Jues- 
tion, but the dèff ridait was r^quîred to answer, and he thereùpon 
ànswered the question in ihe affirmative. The défendant was being 
tried for an offense of the same kind as that for which his former part- 
ner was u 'c'V indictment. There was no proof of any connection 
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between tlie défendant and his former partner as to the matter for 
whicù tke défendant was being tried. We bave no doubt that tbe 
effect of this évidence was prejudicial to tbe défendant, and tbat it 
was inadmissible. Tbe counsel for tbe government argued tbat : 

"Great latitude Is allowed upon such cross-examination, and it was mani- 
festly proper to examine ttie défendant relative to ail his associations, habits, 
and the Influenœs and clrcumstances surrounding bis life, in order to test, not 
only his accuracy, but the worth of his évidence, and to enable the jury to 
correctly détermine what crédit they should give to his statements. This évi- 
dence was perfectly proper for that purpose. • * *" 

Wbile it is true tbat latitude sbould be allowed on cross-examina- 
tion, we cannot agrée witb tbe counsel for the government in bis con- 
tention. We do not believe tbat, for tbe purpose of testing tbe ac- 
curacy or veracity of tbe défendant, or for any otber purpose, be could 
be compelled to make answer to the question propounded to him con- 
cerning bis former partner ; and the f act tbat bis former partner was 
under indictment for a matter witb which tbe défendant had no con- 
nection wbatever, could not be thus used against tbe défendant. The 
admission of this évidence enabled the jury to draw against tbe de- 
fendant a prejudicial and unlawful inference. 

Tbe second and tbird spécifications of error may be considered to- 
gether. Section 5480, Eev. St., was amended by Act Marcb 2, 1889. 
Among otber matters, the amendment, by section 2, provides for tbe 
punisbment of persons wbo use a fictitious, false, or assumed name in 
carrying out scbemes to defraud bv the use of tbe mails. This is 
made a new and substantive offense under section 5480, Eev. St., as 
amended. The indictment in this case contains but one count. It is 
perfectly clear tbat it was drawn under section 2 (section 5480, Kev. 
St., as amended). The only charge is that the défendant, under the 
fictitious and false name of one Otho Aronson, made a fraudulent use 
of tbe mail. This is tbe only charge to which tbe défendant was 
called upon to respond. The district attorney could, by adding a 
count, bave also laid a charge under the flrst part of the act of Marcb 
2, 1889, to provide against the contingency of Otho Aronson being a 
real person. But no sucb alternative count is contained in the in- 
dictment, and, doubtiess, the court's attention not being called to 
the matter, the jury were cbarged that they could convict the de- 
fendant, whether or not Aronson was a real person. In our opinion, 
tbe jury could not do so, under the indictment as framed. The 
prosecution had chosen to stand upon the one charge (laid under sec- 
tion 2 of tbe act of Marcb 2, 1889) that Aronson was a fictitious per- 
son. Furihermore, even had the indictment set out that Aronson 
was a real person, we are of tbe opinion that it was not made suffl- 
ciently clear to tbe jury that mère knowledge on tbe part of tbe défend- 
ant that Aronson had devised the fraudulent scheme, and had used 
the mails in carrying it out, was not sufBcient to convict tbe de- 
fendant. 

As to tbe fourth and fifth spécifications of error, we incline to tbe 
opiniob tbat, even if tbere is any validity in thèse contentions of tbe 
défendant, be cannot be heard to urge them now; and, besides, we do 
not believe tbat be was injured "by surprise or otberwise. No motion 
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to quash was ever made, ïio motion to elect, no motion in arrest of 
judgment No bill of particularfe was ever asked for. Connors v. U. 
S., 158 U. S. 411, 15 Sup. et. 951. In Durland v. U. S., 161 U. S. 309, 
16 Sup. et. 508, — ^a case inlfliich the indictment was based on section 
5480, Eev. St., — it was chargea in one count that 20 letters and cir- 
culars, the names and addresses upon them being unknown to the 
grand jurors, were deposited in the mail, in the carryih'g ont of the 
fraudulent scheme. Thèse letters and circulars were not recited in 
the indictment. Their substance was not stated, and, as already said, 
there was no mention of the names and addresses of the persons to 
whom they were màiled. Furthermore, a motion tO quash was sea- 
sonably made in the trial court, and the same was overruled. The 
suprême court held, as to the defendant's contention that the letters 
were insuflSciently described, that the refusai of a motion to quash is 
ordinarily in the discrétion of the court, and, further, that the alléga- 
tion that the names and addresses on the letters were unknown to 
the grand jurors, if true, cured the defect. The court also said that, 
if the défendant desired further spécifications, he should hâve asked 
for a bill of particulars. As to the plea of multifariousness, the su- 
prême court afflrmed the doctrine of Connors v. U. S., supra. It was 
held in Re Henry, 123 U. S. 372, 8 Sup. Ct. 142, that while but three 
offenses committed in violation of section 5480, Rev. St., withîn the 
same six calendar months, can be charged in the indictment, this does 
not prevent other indictments for other and distinct offenses commit- 
ted in violation of that statute wîthin the same six calendar months. 
In Howard v, t. S., 21 C. C. A. 586, 75 Fed. 996, the défendant had 
committed, within the same six calendar months, twenty-four offenses 
in violation of section 5480, Rev. St. Eight indictments were found, 
eaçh charging three of the offenses. The eight indictments were Con- 
solidated, and tried at the sanje time. The défendant was convicted 
on ail the charges, and the trial court imposed cumulative punishment 
on each indictment. The circuit court of appeals for the Sixth circuit 
maintained tjie action of the lower court. For the reasons stated the 
judgment herein is reversed, the sentence is annulled, and the cause 
is remanded to the lower qourt for a new trial. 



MacDANIEIi v. UNITED STATES.i 

(Circuit Court of Appeals, Fourth, Circuit. May 3, 1898.) 

No. 232. 

1. Unlawful Usa of Mails— iNDrcTMBNT—LoTTERT. 

An Indictment which, in plain language, charges the défendant wlth 
using the mails to carry on the.lottery business, causing letters concernlng 
the lottery business to be addressed to hlm under a f aise, fictitlous, and 
assumed natn'e, and receivlng such letters from the post ofBce, is sitfElciént. 

2. Same— CoNSTRCCTiON of Statutks. 

Act March 2, 1889, c. 393, § 2, making It a crlmlnal offense to use the 

United 8tat«B mails In carrylng on or promoting any unlawful business 

'^ ■ I I , . 

1 As ,to sufflciéncy of indictment for mailing lottery matter, see note to 
Timmons v. U. S., 30 C. C. A. 74. 
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under a false, fictitious, or assumed name, and Eev. St. § 3894, as amended 
by Act Sept. 19, 1890, forbidding the «se of the mails In carrying on or 
promotlng the lottery business, eonstrued In pari materia, plalnly show 
the Intent of congress to make the use of the mails to carry on or promote 
the lottery business under an assumed name a criminal offense. 
Goff, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

The grand jury for the district of Maryland returned as "a true bill" an 
indictment against the plaintlff in error, eharging "that Jesse L. MacDaniel, 
late of said district, yeoman, heretofore, to wit, on the thlrteenth of Deeember, 
in the year of our Lord one thousand eight hundred and nlnety-six, at Balti- 
more, in the district aforesaid, was then and there engagea in conducting, 
promoting, and carrying on, by means of the post-office establishment of the 
TJnlted States, a certain unlawful business; that Is to say, the said Jesse L. 
MacDaniel, acting then and there under the false, fictitious, and assumed 
name of George W. Baird & Company, was then and tbere engaged in con- 
ducting, promoting, and carrying on the business of gênerai agent for the 
Royal Havana Lottery of Havana, Cuba, which said business was then and 
there conducted, promoted, and carrled on by the said Jesse L. MacDaniel, 
acting, as aforesaid, under the false, fictitious, and assumed name of George 
W. Baird & Company, by means of the post-office establishment of the United 
States; and that said business, so then and there conducted, promoted, and 
carried on, by the said Jesse L. MacDaniel, under said false, fictitious, and 
assumed name, was then and there, by virtue of the act of congress approved 
September 19, 1890, an unlawful business, within the meaning of section 2, 
c. 393, act of congress approved March 2, 1889." 

The second paragraph sets ont the unlawful business more speciflcally, and 
a letter mailed at Summlt, N. J., to George W. Baird & Co., New York, thence 
remailed to the same address, at Baltimore, and by the said Jesse L. MacDaniel 
recelved from the post-office establishment in Baltimore. The letter was of 
and concerning the lottery business. The third paragraph is the conclusion 
that plaintiff was carrying on an unlawful business, within the meaning of the 
statute quoted, by means of the post-office establishment and the use of a 
false, fictitious, and assumed name. The second count in the bill of Indict- 
ment charges the same offense on a différent day, and sets out another letter 
of like import. 

Plaintiff in error demurred to the bill of Indictment "because the matters 
therein contained are not sufflcient In law, and he is not bound to answer 
the same." There was no objection to the form of the demurrer. It was 
overruled, and plaintiff In error required to answer as provided by statute. 
Eev. St. § 1026. On the trial subsequently had there was a conviction and 
sentence. To the action of the court In overruling the demurrer plaintiff In 
error excepted, and this was the exception relled on In the argument. 

The demurrer was gênerai, but in the exceptions found in the record and 
the argument it is insisted that the business set out in the bill must be per se 
an unlawful business, and the prosecution cannot rely on the words, "or 
any other unlawful business whatsoever," to bring the conduet of the plain- 
tiff In error within the purview of the statute. 

Charles F. Harley, for appellant. 
Wm. L. Marbury, U. S. Atty. 

Before GOFF, Circuit Judge, and BEAWLEY and PURNELL, 
District Judges. 

PURNELL, District Judge (after stating case as above). There is 
and has been for many years a tendency to liberality in pleading, 
both civil and criminal. Many of the states hâve adopted the code 
System, supposed to be the simplest known to the profession, bidden 
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farewell to John Doe and Richard Roe, myths familiar to the older 
itaenabet-s of the profession, and many technicalities of pleading. 
Other States adhère to the old forms, and the courts continue to draw 
distinctions with refined nicety. The citation of state authorities in 
the argument, therefore, tends more to confuse than to elucidate, and 
can hâve no weight, especially when the tendency to substantial 
justice without too much form hàs invaded the halls of congress, 
and a rule has been prescribed for the fédéral courts. Rev. St. § 
1025, provides: 

"No indictment found and presented by a grand jury in any district or 
circuit or oûier court of ttie United States shall be deemed Insufflcient, nor 
shall the trial, judgment or other proceedlng thereon be affected by reason 
of any defect or Imperfection in matter of form only, which shall not tend 
to the préjudice of the défendant" 

There are other provisions applying to specifled offenses, such as 
perjury, showing the same tendency to liberality in criminal plead- 
ings in the courts of the United States. The section quoted has been 
often invoked, and almost universally construed to meau mère mat- 
ters of form should not avail a criminal if the bill charges the offense 
in such a way as to fuUy infonn him of the violation of law with 
which he is charged, and protect him, in the event of acquittai or 
conviction, against a second trial for the same offense. U. S. v, Jack- 
son, 2 Ped. 502; U. S. v. MoUoy, 31 Fed. 19. 

For the purpose of the demurrer, the facts alleged in the bill are 
admitted. The first paragraph of the bill allèges that the plaintiff 
in error was engaged in carrying on an unlawful business by means 
of the post-office establishment of the United States and the use of a 
false and flctitious name, and then proceeds to describe the business, 
— a lottery. The second paragraph, in even more spécifie terms, sets 
ont that, being engaged in carrying on an unlawful business by 
means of the post-oÉBce establishment of the United States and the 
use of a false and flctitious name, he received from the post office a 
letter addressed to the false and flctitious name, and sets ont the 
letter; and the third paragraph is the conclusion that he was vio- 
lating the statute. Language côuld hardly state the charge plainer. 
Gongress bas not made carrying on a lottery business unlawful per se, 
and could not do so; but congress has made carrying on, promoting, 
and conducting a lottery business, by means of the post-office estab- 
lishment, not only unlawful, but criminal. Rev, St. § 3894; Act 
Sept. 19, 1890., The act is constitutional, and the power to regulate 
what shall or shall not be carried in the mails is vested in congress. 
In re Rapier, 143 U. S. 110, 12 Sup, Ct. 374; Horner v. U. S., 143 U. 
S. 207, 12 Sup. Ct. 407. "Unlawful" does not necessarily mean con- 
trary to law. "Un" is a préposition used indiscriminately, and may 
mean simply "ilot," and "uiilaWfùl" may mean simply "not author- 
ized by law." Congress has not only not authorized matter concern- 
ing a lottery business to be sent through the mails, but has prohibited 
and excluded it from the mails. So, it is not only unlawful, but 
criminal, to conduct, promotej or carry on the lottery business by 
using the Uaited States mails for this purpose ; it is the modus, not 
the business per se. The statute (Rev. St. § 3894), as amended, 
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créâtes the offenses of carrying on the lottery business by depositing 
or causing to be deposited in the mails, sending or causing to be 
sent or delivered, such matter by the use of the post-ofQce establish- 
ment. U. S. V. Conrad, 59 Fed. 458, and cases cited. AU matter con- 
cerning lotteries has been excluded from the United States mails. 
And the taking of such matter from the mails or post office is for- 
bidden, especially when addressed to one under a false, fictitious, 
and assumed name. The acts of plaintifl, if the facts alleged be 
true, show that he knew this, and, if he did not, ignorance would not 
be a valid défense. The words in the statute, "or any other unlaw- 
ful business whatsoever," include a scheme or device made unlawful, 
prohibited by act of congress. The indictment charges plaintifl in 
error with using the United States mails to carry on the lottery busi- 
ness, causing letters concerning the lottery business to be addressed 
to him under a false, fictitious, and assumed name, and receiving 
such letters so addressed from the post office. This was an unlawful 
business, within the meaning of the statute. The words refer to 
what has been made unlawful by act of congress. Plaintifl in error 
was well advised by the indictment of the nature and cause of the 
accusation against him, and was able to make his défense with ail 
reasonable certainty and knowledge. This was sufQcient. U. S. 
V. Conrad, 59 Fed. 458; 2 Story, Const. 1785; U. S. v. Cruikshank, 92 
U. S. 542; U. S. v. Simmons, 96 U. S. 360. The indictment, if de- 
fective at ail, is only détective in form, and does not tend to préjudice 
plaintifl in error. This brings it within the provisions of section 
1025, Eev. St. 

The rule that pénal statutes must be strictly construed is still 
in force, but has been much relaxed and given a more libéral applica- 
tion than in days when there were a great many more offenses pun- 
ishable with death. The rule is laid down by the chief justice, deliv- 
ering the opinion for the court, in U. S. v. Lâcher, 134 U. S. 628, 

10 Sup. et. 625, the case upon which U. S. v. Brewer, 139 U. S. 278, 

11 Sup. et. 538, cited and relied on by plaintiff in error, is based. The 
chief justice says: "But though pénal laws are to be construed 
strictly, yet the intention of the législature must govern in the con- 
struction of pénal as well as other statutes, and they are not to be 
construed so strictly as to defeat the obvions intention of the légis- 
lature." Many authorities are cited for this rule. The same rule 
now contended for by plaintifl in error was contended for in that 
case. In construing a statute, ail existin? statutes should be taken 
into considération in pari materia, whether referred to or not, and 
by this rule the true intent of the législature or lawmaking depart- 
ment of the government is arrived at, for it is that department which 
makes the law. "It appears to me," said Mr. Justice Story, in U. S. 
V. Winn, 3 Sumn. 209, 211, Fed. Cas. No. 16,740, "that the proper 
course, in ail of thèse cases, is to search out and follow the true intent 
of the législature, and to adopt that sensé of the words which har- 
monizes best with the context, and promotes in the fuUest manner 
the apparent policy and objects of the législature." To the same 
effect is the statement of Mr. Sedgwick, in his work on Statutory and 
Constitutional Law (2d Ed., p. 282): 
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"The rnle that statutes of this çlasS are to be construed strlctly Is far from 
belng a rlgld or unbending one; or, rather, It bas in modem tlmes been so 
modlfled ànd explained away as to mean llttle more than pénal provisions, 
lilie ail others, are to be fairly construed according to the législative intent, 
as expressed in the enactment,— the courts refusing, on the one hand, to 
extend the punishment to cases v^hich are not clearly embraced In them; and, 
on the other hand, equally refusing, by any mère verbal nicety, forced con- 
struction or équitable interprétation to exonerate parties plainly within their 
scope." 

And the reason for the less rigorous application of the rule is well 
given in Maxwell on the Interprétation of Statutes. 

Applylng the rule to the case under considération, what was the 
législative intention in the act of 1889? The flrst section of that act 
was not intended (as a casual reading will show) to make dealing 
in counterfeit goods, or the devices therein mentioned, pénal offenses, 
— ^there was législation sufBcient on that subject, — but to make the 
use of the mails for the purpose of promoting or carrying on the de- 
vices enumerated unlawful and criminal. The gravamen of the 
offense was the use of the mails. Then section 2 provides : 

"That any person who, in and for conducting, promoting or carrying on, 
In any manner by means of the post-offlce establishment of the United States, 
any scheme or device mentioned In the preceding section, or any other 
unlawful business whatsoever, shall use, assume or request to be addressed 
by any flctitlous, false or assnmed tltle, name or address, or name other 
than his own proper name, or shall talie or reçoive from any post office of 
the United States any letter, postal card, or pacliet addressed to any such 
flctitlous, false or assumed title, name or address, or name other than his ovi^n 
lawful and proper name, shall, upon conviction, be punishable as provided in 
the flrst section of this act." 

Section 3894, Eev, St., amended by the act of September 19, 1890, 
provided that no letter, etc., concerning a lottery, shall be carried 
in the mail. In short, the législative intention seems to hâve been 
to punish by fine and imprisonmènt the use of the mails for just such 
acts as plaintifl in errer is charged with. The crimes are in pari 
materia, and the use of the mails for the promotion of a lottery 
scheme, and in an assumed name, as charged in the bill of indictment, 
is clearly within the meaning of the words, "or any other unlawful 
business whatsoever." 

The exceptions to the refusai of the trial judge to give the spécial 
instructions asked for were not pressed in the argument. The charge 
was fair, full, and in accord with the law, A trial judge is not re- 
quired to give spécial instructions in the exact language of counsel, 
often formulated with the purpose to mislead, or calculated, if not 
intended, to confuse, but to state the law in a way to be understood 
by the jury, and by them applied to the testimony, so as to intelli- 
gently flnd the facts. This seems, from the charge set out in the 
record, to hâve been done in an eminently proper and full manner. 

The exceptions are overruled, the appeal dismissed, and the judg- 
ment of the district court affirmed. Aflfirmed. 

BRAWLEY, District Judge. I concur in the resuit. 

GOFP, Circuit Judge (dissenting), I am unable to concur in either 
the reasoning or the judgment of the court in this case. In my opin- 
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ion, the court below erred in not sustaining the demurrer to the indict- 
ment, which does not, in my judgment, charge the plaintiff in error 
with the commission of any crime, — with the doing of anything made 
unlawful by the statutes of the United States. 



SAPTER V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit May », 1888J 

No. 993. 

1. Criminai, Law— Evidence— Subséquent Crimes— Relevasct. 

On a trial for mailing lewd and lasclvlous letters, In which the only Issue 
for the jury is whether they were sent through the mails or In some other 
way, évidence of subséquent illlclt relations between the wrlter and the 
addressee of the letters is Irrelevant. 
8. WiTNESs— Cross-Examination. 

A witness may not be cross-examined upon a subject concernlng which 
he has not testified in chief, unless such cross-examlnation is In the form 
which lays a proper foundatlon for Impeachment 
3. Bamk — Impeachment. 

When a witness is cross-examined on a matter collatéral to the Issue, 
his answer cannot be subsequently contradicted by the party who put the 
questions. 

In Error to the District Court of the United States for the Western 

District of Arkansas. 

Wm. M. Cravens, for plaintiff in error. 
F. A. Youmans, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. The plaintiff in error, L. A, Safter, 
pleaded not guilty to an indictment for mailing two lewd and lascivi- 
ous letters on July 15, 1895, and on August 6, 1895, respectively, and 
after a trial by a jury was conncted, and sentenced to imprisonment 
at hard labor in the penitentiary at Ft. Leavenworth for two years. 
The trial court declared the letters to be lewd and lascivious as a mat- 
ter of law, and the only question submitted to the jury was whether 
or not they were mailed. Upon this issue the testimony was conflict- 
ing. After the plaintiff in error had testified that they never were 
transmitted through the mails, but that one of them was handed by 
him personally to the woman to whom it was addressed, and that the 
other was sent to her by a spécial messenger, the district attorney was 
permitted, over the objection of counsel for the accused, to ask him 
whether or not, in January, 1896, he and the addressee of the letters 
registered at an hôtel in Ft. Smith, in the state of Arkansas, and occu- 
pied the same room, as John Jones and wife. After he had answered 
that they did not, the district attorney was allowed to introduce évi- 
dence, over like objections, that they did, and that at another time and 
place, months after the letters were delivered, they were seen in a 
water-closet together. Thèse and many other rulings of the court 
below are assigned as error, What relevancy this testimony had to 
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the question whether or nôt thèse letters were sent tbrqxigh the maUs, 
or to the question whether the letters were lewd and lascivious or not, 
or to the question whether the testimony of the défendant was crédible 
or not, it is difflcult to perceive. The fact, if it was a fact, that the 
accused committed adultery with the addressee of the letters, or that 
he frequented a closet with her, is certainly not évidence that he 
mailed a lewd and lascivious letter to her six months bef ore. It is 
too well settled for considération or discussion that proof of the sub- 
séquent commission of another crime is no évidence of the earlier com- 
mission of a like or a différent crime. People v. O'Brien, 96 Cal. 171, 
31 Pac. 45; Clapp v, State, 94 Tenu, 186, 30 S. W. 214; People v. 
Fowler, 104 Mich. 449, 453, 454, 62 N. W. 572, 574. There was noth- 
Ing in the direct examination of the plaintiff in errer bearing upon his 
relations with the addressee of thèse letters, and no foundation there 
for the question propounded to him on cross-examination , and neither 
that question nor any answer that might be made to it could hâve any 
tendency to impeach his character for truth and veracity. Moreover, 
if that question and its answer had been compétent, the rebutting 
évidence which contradicted the answer waa clearly incompétent. 
The matter in issue was whether or not the lewd letters were mailed. 
The question whether or not thé accused and the addressee of the 
letters registered as man and wife and occupied the same room six 
months later was entirely collatéral to this issue. "When a witness 
is cross-examined on a matter collatéral to the issue, his answer ceux- 
not be subsequently contradicted by the party putting the question." 
Whart. Cr. Ev. § 484, and cases cited in note 6. There is no ground 
on which the introduction of this évidence can be sustained, and the 
questions it présents are too elementary to warrant discussion. The 
judgment below is reversed, and the case is remanded to the district 
court, with directions to grant a new trial. 



MORRISON v. PBTTIBONB et al, 
(Circuit Cîourt, N. D. Illinois. May 13, 1897.) 

1 Infringbmbnt ov Copybiqht— Photograph— Forfbituke of Sheets, Etc.— 
Rbplbvin. 

Beplevln l8 a proper remedy to enforce a forfeitnre, under Rev. St. § 
4965, of Inf rlnglng plates and: sheets f ound In the possession of défendant. 

i. Same. 

Sheets seized In defenflant's possession, after the first or outline Im- 
pression only of the photograph had been taken, are nôt forfeitable, 
under Rev. St. § 4965, though It was defendant'S Intention to complète 
the copies: The copies must be so far perfected as to constltute an 
Imitation of a substantial part, and so far perfected as to establlsh identity. 

This was an action in replevîn by William M. Morrison against P. P. 
Pettibone & Co. to recover certain sheets and plates alleged to be in- 
fringements of plaintiff's copyright of a photograph, under section 
4965, Rev. St. The case was heard on motion to set aside verdict ren- 
dered in favor of the plaintifiE. 

Felsenthal & D'Ancona, foi* plaintiïï. 
Osborne Bros., for défendante. 
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SEAMAN, District Judge. On tlie pleadings and matters conceded 
at the trial, it appeared to me that two questions only were presented 
in this case, both involving the construction to be placed upon the 
statute: (1) Whether replevin is the proper remedy to enforce the 
forfeiture of infringing plates and sheets found in the possession of 
the défendants, as declared by section 4965 relating to copyrights; and 
(2) whether sheets containing the flrst or outline impression only, and 
not completed as a copy, were within the provision that "he shall for- 
feit to the proprietor ail the plates on which the same shall be copied 
and everv sheet thereof either copied or printed." 26 Stat. 1109; 28 
Stat. 965. 

At the trial no précèdent was called to my attention for or against 
either of the above propositions, aside from the statement in a text- 
book that replevin or trover was the proper remedy; for which, ac- 
cording to my recollection, English cases were cited. Upon flrst im- 
pressions, that the sheets in controversy were within the terms of the 
statute, which forfeits copies of the production "either in whole or in 
part," notwithstanding the fact that the work was only partially com- 
pleted, it seemed to me advisable to direct a verdict in favor of the 
plaintift", the facts being undisputed. On this motion for a new trial 
counsel for the défendants urges other objections as well, but, as I am 
of opinion that the answer to at least one of the questions above 
stated must be fatal to the direction of verdict, the further sugges- 
tions of counsel hâve not been considered. 

1. I was inclined to the view at the outset of this inquiry that 
the action could not be maintained within the doctrine applicable to 
replevin, for the reason that the sole foundation was a statutory for- 
faiture. Section 4965 distinctly provides that the offender "shall for- 
feit to the proprietor ail the plates" and sheets constituting the in- 
fringement, and it would seem to require direct adjudication of for- 
faiture before the property right is perfected, under the gênerai rule 
respecting forfaitures, that they do not operate ipso facto to vest prop- 
erty in the beneflciary. Bac. Abr. "Forfeiture," D; Fire Depart- 
ment V. Kip, 10 Wend. 266. And the intimation that the statute 
in tends a "remedy by condemnation and forfeiture" clearly appears 
in the opinion of Judge Wallace, speaking for the circuit court of 
appaals for the Second circuit, in BoUes v. Outing Co., 23 C. C. A. 594, 
77 Fed. 966, 968. It is questionable, however, whether the peculiar 
language of the English act (referred to in Stevens v. Gladding, 17 
How. 447, and Stevens v. Cady, 2 Curt. 200, Fed. Cas. No. 13,395) 
fumîshes ground for any distinction of its provisions in this regard 
from the effect of the congressional enactment. On the other hand, it 
is expressly stated in Stevens v. Cady, supra, in référence to the stat- 
ute in question, that "the proprietor of the copyright is left by the act 
to his remédies at law, by trover or replevin," and, as the opinion is by 
Mr. Justice Curtis, it is entitled to great weight. Remark is made 
in Thornton v. Schreiber, 124 U. S. 612, 620, 8 Sup. Ct. 618, which 
may intend the same view, although stated arguendo, and so'qualifled 
that it may not be applicable. Therefore I conclude, for the purposes 
of this motion, at least, that any doubt as to the proper remedy may 
well be resolved in favor of this form of action, and that such ruling 
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may be based upon the hypothesis that the term "forfeit," as used in 
the statute, is not to be taken in its strict ordinary sensé; that the 
act of congress, clearly intending to give to the proprietor an exclusive 
right of property in that which bas been produced by bis mind and 
skill, confers as well an ownership in ail copies which are made by 
infringers; that through the act of piracy the title to the imitation 
Tests in the proprietor of the copyright, in that sensé only being for- 
f eited ; and, so regarded, replevin would lie to obtain possession. 

2. The elaim, however, that the bare outline printed upon the sheets 
in évidence constitutes a copy, within the purview of the statute, is, 
in my opinion, untenable. It is well settled that the provisions of 
this statute must be strictly construed. Backus v, Gould, 7 How. 
798 ; Palk v. HefEron, 56 Fed. 299 ; Sarony v. Ehrich, 28 Fed. 79. The 
référence therein to copies, "either in whole or in part," is intended to 
reacb every imitation which préserves the substance of the copy- 
righted production, or any vital and severable portion, although varia- 
tions are made in design or détail; in other words, to prevent évasion 
bv colorable déviation. Lithographing Co. v. Falk, 20 U. S. App. 296, 
8 C. a A. 224, and 59 Fed. 707; Eichardson v. Miller, Fed. Cas. No. 
11,791; Falk v. Howell Co., 37 Fed. 202; Drury v. Ewing, 1 Bond, 540, 
Fed. Cas. No. 4,095; Fishel v. Lueckel, 53 Fed. 499. To infringe thé 
copyright, "a substantial copy of the whole or of a material part must 
be produced." Perris v. Hixamer, 99 XJ. S. 674, 676. It is probably 
true, as remarked in Fishel v. Lueckel, supra, that substantial imita- 
tion, and not marketable value or quality, is the test of infringe- 
ment; but the imitation must be of a substantial part, must hâve 
essence, and be so far perfected as to establish the identity. In other 
words, infringement, for the purposes of forfeiture, must be an accom- 
plished fact, — ^must appear from the face of the production, and not be 
inferred from what was intended if it bas been completed. Drury v. 
Ewing, supra; Fishel v. Lueckel, supra; Falk v. Donaldson, 57 Fed. 
32. The authorities are clear that the question of knowledge or in- 
tent does not enter into considération upon the issue of infringement, 
and, as the absence of thèse éléments will not save from forfeiture in 
case of actual piracy, so the fact that infringement was manifestly in- 
tended at»any incomplète stage, but was not carried out, cannot oper- 
ate to turn the mère embryo into a copy subject to forfeiture. In 
this case the sheets were seized in the defendant's possession when the 
flrst impression only had been taken, presenting merely the initial 
color and exterior lînes of the intended lithograph, without the fea- 
tures or any substantial embodiment of the copyrighted photograph. 
Several plates or stones were required to make the copy, being în 
actual readiness for the purpose, but one only had been used, making 
this outline color. I am satisfied that no copy was produced, within 
the meaning of the statute. Thèse préparations would hâve been 
sufflcient, probably, for équitable relief, but establish no case for for- 
feiture of the incomplète sheets, for which recovery was directed. 
Therefore the verdict must be set aside, and the motion for a new trial 
is granted. So ordered. 
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REGINA MUSIC-BOX CO. v. GUENDET. 

(Circuit Court, S. D. New York. May 13, 1898.) 

No. 7. 

Patents— Improvements in Music Boxes. 

The Braclihausen & Eiessner patent, No. 600,372, for an Improved fly fan 
or govenior for music boxes, held valid and Infringed. 

This was a suit in equity by the Regina Music-Box Company 
against Emile L. Guendet for alleged infringement of a patent for an 
intention. 

Antonio Knauth, for complainant. 

SHIPMAN, Circuit Judge. The bill in equity in this case was 
based npon the infringement by the défendant of the three claims 
of letters patent No. 500,372, dated June 27, 1893, and issued to 
Gustav A. Brachhausen and Paul Riessner, for an improved ily fan or 
governor for music boxes. The patent is, and was at the commence- 
ment of the suit, owned by the complainant. The défendant ap- 
peared in the case, and flled an answer, to which the complainant 
filed a replication. Prima facie, answering, and rebuttal proofs were 
taken by the respective parties, in the taking of which the défend- 
ant participated. In the answering proofs, the défendant called no 
witness, but introduced eight prior letters patent. Upon the hear- 
ing before this court, the complainant appeared, and was heard by 
his counsel, Antonio Knauth, Esq.; and the défendant did not ap- 
pear. The validity of the patent has been sustained in this district 
by Judge Townsend, in Music-Box Oo. v. Paillard, 85 Fed. 644. In- 
fringement in this case is proved. I perceive no reason why the 
usual interlocutory decree for an injunction against the infringement 
of the three claims of the patent, and for an accounting, should not 
be entered. 



CAPITAL SHEET-METAL CO. v. KINNEAR & GAGER CO. 

(Circuit Court of Appeals, Sixtli Circuit Aprll 5, 1898.) 

No. 547. 

1. Patests— Invention— Analogous Use. 

The substitution of rounded corners In the panels of metallic ceiUngs for 
the Sharp angles previously used In like panels involves no Invention, It 
appearing that the advantage of maklng rounded corners in other articles 
constructed from sheet metals than ceiling panels was well understood by 
artisans. 

9. Samb- Metallic Ceiling Panels. 

The Klnnear patent. No. 388,285, for improvements In metallic ceilings, 
Is void for want of Invention as to clalm 2, in which the only feature of 
novelty is the making of the panels wlth round corners. 81 Fed. 491, 
reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 
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This was a suit in equity by the Kinnear & Gager Company agaînst 
the Capital Slieet-Metal Company for alleged inf ringement of a 
patent for improvements in metallic ceilings. The circuit court ren- 
dered a decree for complainant (81 Fed. 491), and the défendant has 
appealed. 

C. C. Shepard, for appellant. 

D. P. Patterson, for appellee. 

Bef ore TAFT and LDETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVERENS, District Judge. This is a suit in equity, brought by 
the Kinnear & Gager Company, the appellee hère, àgainst the Cap- 
ital Sheet-Metal Company, the appellant, complaining of the infringe- 
ment oif the rights secured by letters patent No. 388,285 to William 
R Kinnear, issued August 21, 1888, which were subsequently as- 
slgned to the appellee. The patent was for improvemehts in me- 
tallic ceilings, and relates specifically to the form of panels used for 
that purpose. The second claim of this patent, which is the only 
one in controversy hère, is this : 

"(2) In a celling such as described, panels thereof constructed from con- 
tinuous sheets, and having margins ralsed above the body, and the Connecting 
portion between the body of the panels and the margins havlng rounded cor- 
ners, substantlally as described." 

The défendant in the court below, by its answer, did not deny 
that it was constructing metallic panels in substantlally the same 
form as those described in the patent, and covered by the second 
clàim thereof. Thus the question of inf ringement is not involved. 
Biit the answer denied that the patentée was the true, original, and 
first inventor of the device covered by the letters patent mentioned 
in the bill, and averred that the device was not an invention when 
prodùced by the said William R. Kinnear, and that it was not 
novel at the time of said invention; and this averment constitutes 
the substance of the controversy. The case was heard in the cir- 
cuit court upon the pleadings and proof. The court sustained the 
validity of the patent, and entered a decree for the complainant; 
the court being of opinion that, although there had been previoua 
constructions of substantlally the same form, yet that their transfer 
to and employment in the construction of ceilings was an applica- 
tion to a new use so remotèty allied to any previous use as to 
indicatethe présence of invention. To this conclusion we cannot 
agrée. The invention professes to be one of improvements in 
metallic ceilings, and relates to the formation of the panels of 
which slich ceilings are composée- so constructed as to obviate the 
liability to breakage in the corners incident to the panels of the ordi- 
nary constcTiption. In the speciiication the patentée says: 
f. ''In panels, «f this nature havlng the edges ralsed above the body as con- 
structed; heretofore, the Connecting moldlngs, 0, of the adjoinlng sides meet 
at a sudden angle. Under this plan, when the sheets are stamped the meta! 
Is liable to be torn at the outer edges, where the strain is greatest, by ofCerlng 
to the 6tra.inithe métal partly broken by formlng tlie angle. This, by drag- 
ging the edge open, presented an unslghtly appearance, which has to be re- 
Ûeved by solderlug in the corner an additional pièce of métal in which tbfr 
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angle is already (ormed. It is to obyiate thls difBculty that I now stamp my 
sheets wlth the rounded corner shown in the drawlngs." 

By comparing the panels of the Kinnear patent with the panels 
described in former patents and those which had been in pre- 
vious use, it is seen that the only advance made by the inTCntion 
embodied in claim 2 is in giving rounded corners to the Connect- 
ing portion between the body or large central portion of the 
panel and the margins of the panel. One Henry Adler, of Pittsburg, 
Pa., had some time prior to May 20, 1874, devised a plan for making 
metallic ceilings in thin panels which showed a depressed body with 
flanges turned up at the edges to be secured to the ribs which framed 
the spaces into which the ceiling was divided, and made application 
for a patent thereon May 20, 1874, Upon this application letters 
patent No. 158,881 were Issued January 19, 1875. On November 24, 
1885, letters patent were issued to Albert Northrop, also of Pittsburg, 
for improvements in metallic ceilings composed of panels, the main 
portion or body of which was flat and the margins raised with a Con- 
necting portion extending from the body upward to the margin. In 
the panels of the Northrop patent the margin and the portion Con- 
necting it with the body were eut out at the corners of the panel 
down to the body thereof. The only différence material to be no- 
ticed between the Northrop patent and the patent in suit consists in 
the fact that in the Northrop patent the corners were eut away, as 
just stated, while in Kinnear's patent the corners of the margin and 
Connecting portion were made full and round. 

This claim 2 in Kinnear's patent makes no référence to the orna- 
mentation of the panel, nor to any peculiarity in its form which bas 
spécial référence to any mode of Connecting one panel with another 
in the ceiling. Forms of thin métal swaged or struck up with dies 
corresponding to the form of the panel described in the claim in 
question had been in common use for various familiar purposes long 
previous to the date of Kinnear's application for a patent. Ex- 
amples of thèse are found in the instances referred to in the proofs 
in the présent case, such as tea trays, lids of coal vases, and baking 
pans. Others, like the wrought-iron sink in the Kilbourne patent 
which was in suit in the case of Kilbourne v. W. Bingham Co., 1 
C. C. A. 617, 50 Fed. 697, and the instances mentioned in the opinion 
in that case, may be referred to as illustrations. The prior exist- 
ence of such constructions is not, as we understand, disputed by coun- 
sel for the appellees, but the contention is that such a form had not 
before been thought of in the use of panels for ceilings. That the 
making of the angles in a circular form with dies appropriately 
shaped would render them stronger and more useful in keeping them 
clean and for appearance sake, was well known ; indeed, the fact 
dwelt upon in the spécification that they would be less liable to frac- 
ture in constructing them, and less liable to breakage in use, was 
well known to every one at ail acquainted with the art of making 
them. or their subséquent use. The question, therefore, comes to 
this : whether, in view of the facts that panels of metallic sheets had 
been made in such forms as were shown by the Adler and Northrop 
patents, that the forms of the identical construction called for by this 
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second claîiû had been so long in common use in other articles as to 
be familiar to eyerybody, and that tbë advantages of making the 
corners roundwere well understood by every artisan, tlie adoption 
of tliat form into tlie consti"uction of tliin metallic plates for panels 
in ceilings involved invention. It is earnestly insisted that there 
is évidence tiiat it did in the fact that no one else appears to hâve 
thought of it before Kinnear, but this is a suggestion which is appli- 
cable to every step in the progress of the arts and to the production 
of every new thing. Long practice and observation naturally lead 
those familiar with the arts to the perception of new adaptations. 
Mechanical éducation and sMll, fostered and promoted by the pub- 
lic, are rapidly advancing in every direction, and there is a constant 
and universal endeavor in handicraft to utilize that which is known, 
and presB it into service in the practical arts. But the steps of this 
normal progresa and improvement are not invention, nor the subject 
of monopoly to onè who, in the exercise of the "skill of his calliag," 
has put an old thing to a new use. It does not seem to us possible 
that the substitution of rounded corners in thèse panel plates for 
the Sharp angles of the old construction referred to by Kinnear in 
the extract above quoted from his spécification is indicative of any- 
thing more than the exercise of the common skill and judgment of 
those trained in the art to which the subject relates. Kinnear, in 
his spécification, after stating the objects of his invention, says: "It 
consista in constructing the panels so that the sharp angles at the 
corners, which weaken the métal, and, render it liable to breakage 
at those points, both in the manufacture and by the change of tem- 
pérature, are avoided." And this, so far as it is involved in the sec- 
ond claim, is ail that there is of his invention, fur it was not new to 
make the panels of continuous aheets, with margins raised above the 
body by a Connecting portion. It is suggested in the opinion of the 
court below that the continuous sheets of the Kinnear patent are not 
the same as the continuous sheets of the Northrop patent, but the 
"continuons sheets" are not more particularly described and mean no 
more than that they are one sheet, apd not made up of parts. The 
panels of the Northrop patent, as well as those of Adler, conform to 
this description. For the reasons we hâve given, we think the im- 
provement embodied in the second daim does not constitute a pat- 
entable invention. The decree below must be reversed, and the case 
remanded, with directions to dismiss the bill, with the costs of both 
courts. 



WESTINGHOUSE ELECTRIC & MANTTFACTTJEING CO. v. MUSTARD. 

(Circuit Court, E. D. Pennsylvania. April 7, 1898.) 

No. 23. 

Patents — Estoppel— Cross Bili, and Injunctiow. 

In an Infringement suit, défendant asked leave to amend his answer so 
as to set up that .plaintiff was then engaged in prosecuting applications 
and interférences in the patent office, wherein it sought to procure pat- 
ents covering the same subject-matter as the patent sued on, and was aa- 
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serting dates of invention earlier than tliat of the latter patent, whereby, 
It clalmed, plaintiff was estopped from further prosecuting the suit. It 
therefore asked that proceedings be Immedlately stayed, that défendant 
hâve leave to file a cross bill founded on thèse averments, and praying an 
injunction against the further proseeution of the suit pending the inter- 
férence referred to. Held that, whlle an amendment of the answer might 
be allowed, the court had no power to stay the proceedings or award an 
injunctlon on such a cross bill. 

This was a suit in equity by the Westinghouse Electric & Manufac- 
turing Company against John Mustard for alleged infringement of a 
patent. The cause was heard upon an application by défendant for 
leave to amend his answer, and for a stay of proceedings, and leave 
to flie a cross bill praying an injunction against the further prose- 
eution of the suit. 

Kerr, Curtis & Page, A. Parkes Smith, and Charles A. Terry, for 
complainant. 
W. H. Staake, A. C. Fowler, and Jos. C. Fraley, for défendant. 

DALLAS, Circuit Judge. The défendant has moved for leave to 
amend his answer by adding thereto a paragraph as follows: 

"(13) Further answering upon information and belief, this défendant allèges 
that this complainant, the Westinghouse Electric & Manufacturing Company, 
or persons or corporations who own or control it, and to whose acts in tlîe 
premises this complainant Is privy, was at the time of the institution of this 
suit, and is now, the assignée and sole owner of, and as such was and is 
actively prosecuting, an application or applications for letters patent of the 
United States filed by applicants other than the said Rankin Kennedy, whlch 
application eontains claims covering substantially the same subject-matter as 
is claimed in the reissued letters patent. No. 11,031, in said bill mentioned, 
and that the said application or applications, if allowed, will resuit in ther 
grant of letters patent of the United States to the complainant, patentlng and 
monopolizing substantially the same subject-matter as that which is patented 
in said reissued letters patent. And this défendant further avers that, in the 
matter of said applications, interférences hâve been declared in the United 
States patent office between said claims thereof and other pending applica- 
tions, and that In said interférences the complainant has been and is asserting 
dates of Invention on the part of applieant nr applicants by whom said applica- 
tions were respectively flled long prlor to the alleged date of invention by the 
said Rankin Kennedy of the subject-matter patented in said reissued letters 
patent; and, by the assertion of such prior date or dates of invention on be- 
half of such applieant or applicants, the complainant Is endeavorlng to induce 
a grant of letters patent in dérogation of, and absolutely contradictory to, 
the assertion of title under the said reissued letters patent, for the purpose. 
and. If successful, with the resuit, of establishlng a new monopoly of such 
subject-matter, for the beneflt of the complainant, for a further period of sev- 
enteen years from the date at whlch said patent or patents may hereafter 
be granted. And, further, this défendant avers that the complainant has en- 
tered Into a combînatlon with persons or corporations owning or controlllng 
certain of the other applications, whlch hâve been placed in Interférence with 
the applications so as aforesaid owned and controlled by it, the gênerai intent 
and purpose of whlch agreement is that, to whatsoever person or persons pri- 
orlty shall be awarded in said interférence proceedings, the patent or patents 
which shall be granted thereon shall be jointly enjoyed and owned by the 
parties to said agreement, including the complainant. And this défendant ap- 
pends in a schedule annexed hereto, marked 'Exhibit Interférence Schedule,' 
a staternent of the issues in said interférences, and of the parties thereto. and 
of the persons or corjwrations in whom the title to the said interférence appli- 
cations is vesied; and it avers that the said persons or corporations designated 
87 F.— 22 
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in sald Sehedule as the 'coiûplainaiit or te prlvies,' ând 'General Electric Com- 
pany,' are the parties to the aforfesald agreement whereby the patents, when 
granted, are, to be enjoyed in commcm. And, further answering, thls défend- 
ant avers that the aforesaid acts o£ the complainant are coUusive, and that 
wbether, as the resuit of the said; interférence proceedings, patents shall be 
granted to the appllcants whose applidations are directly vested in the com- 
plainant, or whether the patents for eaid subject-matter shall be granted to the 
other applicants mentioned in said schedule, and owned and controUed by the 
General Electric Company, the said complainant will become clothed with the 
beneflts of title thereunder, and is privy to the' assertion, of title, not only on 
behalf of applicants, the title to whose applications appears of record to be 
vested in complainant, but also on 'behalf of the, said othèr applicants; and 
this défendant therefore avers that by-endeavo ring to Induee such grant or 
grants, and by its other acts in the premlses, the complainant is estopped f rom 
asserting priority of claims on behalf of Ranliin Kennedy to the subject-matter 
clairoed in said reissned letters patent, and ought not to be permitted to assert 
the title of said Eanliin Kennedy in thé promises. And, further ansveering, 
this défendant avers that, for the purpose of obtainlng the grant of letters 
patent for such subject-matter to some one or more of the applicants in said 
interférence proceedings, said complaisant has knowingly and' Intentionally 
vclthheld any assertion of title or aliy claim of priority on behalf of the said 
Rankln Kennedy to such subject-matter in the aforesaid interférence proceed- 
ings; and this défendant avers that by so withholding said claims of priority 
on behalf of the sald Rankin Kennedy, which, if well founded, -vs-ould defeat 
the said applications, and the grant of patents thereon for the said subject- 
matter, the complainant has admitted that the said Eankin Kennedy was not 
the original and flrst inventer of the subject-matter patented in said reissued 
letters patent; and this défendant avers that, by reason of the aforesaid ad- 
mission that the said Bankin Kennedy Is not the original and flrst inventer 
of the subject-matter, it is Inéquitable for the complainant to assert against 
this défendant any claim or title under the said reissued letters patent, as the 
assignée of the sald Rankin Kennedy." 

This proposed amendment avers that the plaîntiff, by reason of the 
matters therein alleged, is estopped from asserting priority of claim 
on behalf of Eânkin Kennedy to the subject-matter claimed in the 
reissued letters patent sued on, and has admitted' that the said Ran- 
kin Kennedy was not the original and flrst inventor of the subject- 
matter patented in said reissued lettets patent. With respect to 
thèse averménts of estoppel and admission, I at présent perceive 
no reason for doubting that any relevant and compétent évidence 
niay be given under the answer as it stands; but, if the défendant 
shall be advised that it requires amendment to this end. the order 
no-w to be made will not precludë him from moving the court with 
that object. The purpose now avowed and sought to be attained, 
however, is quite différent. It is not only asked that the amend- 
ment shall be allowed, but also that, upon thé flling thereof, ail pro- 
ceedings in the caise shall be stayed, and that the défendant shall 
hâve leave to file a cross bill founded upon the averménts contained 
in the proposed amendment, and praying for an injunction to re- 
strain the Complainant from further prosecuting this suit during the 
pendency of the interférence fçferred to, and thei-eafter until such 
time as the question of priority between the alleged invention of 
Rankin Kennedy and of the inventor to whom priority shall be 
awarded in the said interférence proceedings shall hâve been de- 
termined. No authority has beeû cited, and I believe none can be 
found, which would support such an order. If, as I hâve said, the 
défendant can prove any relevant admission or any state of facts to 
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establish an estoppél, this may be done by way of défense; but the 
stay of proceedings, which is the gist of the présent application, 
could net, in my opinion, be now ordered, or be awarded upon a cross 
bill, without an unwarranted exercise of power by the court, and 
an undue extension of the office of such a bill. Stonemetz Printers' 
Mach. Co. V. Brown Folding Mach. Oo., 46 Fed. 851. 

The amendments propo&ed to be made to paragraph 11 hâve not 
been objected to. They are allowed. The motion for leave to add 
an additional paragraph, to be marked "13," and for an order to stay 
proceedings, and for leave to file a cross bill, is denied. 



UNITED STATES REPAIE & GUARANTY CO. et al. T. STANDARD 

PAVING OO. 

(Circuit Court, N. D. New York. May 5, 1898.) 

1. Patents— Anticipation — Method of Repairino Asphalt Pavements. 

The Perkins patent, No. 501,537, for an Improvement In the method of 
repairing asphalt pavements, consistlng In subjecting the spot to be re- 
palred to heat until the material is softened, then addlng new materlal, 
and smoothing and burnishing It, was antleipated by the Crochet French 
patent of June 11, 1880, which describes substantlally the same method. 

8. Samb — Invention. 

It belng known that heat may be used to soften a Trinidad asphalt pave- 
ment at a spot to be repaired, and that rock asphalt and bitumen pave- 
ments could be mended by heatlng the top layer, removlng the materlal 
with a notched hoe, then addlng new material, and tamping in the ordinary 
way, there was no invention in applying tiiis method to the repair of 
Trinidad asphalt pavements. 

This was a suit in equity by the United States Repair & Guar- 
anty Company and others against the Standard Paving Company for 
alleged infringement of a patent. 

E. N. Dickerson, for complainants. 

William Macomber and Tracy C. Becker, for défendant 

COXE, District Judge. This is an equity action for the infringe- 
ment of letters patent No. 501,537, granted July 18, 1893, to Amo3 
H. Perkins for an improvement in the method of repairing asphalt 
pavements. The spécification states that prior to March 8, 1893, 
the date of the application, it was customary to dig out with a pick 
the surface material around the spot to be repaired, sometimes ap- 
plying heat to soften the material. The dépression thus made was 
thoroughly cleaned and given a coat of tar. New material in a 
heated state was placed in this dépression and was irOned and 
smoothed in the usual manner, the tar acting as a solder to hold the 
new material in place. The joint between the old material and the 
new was plainly visible and sometimes formed a ridge. By reason 
of frost or other causes the new block of material was frequently 
torn loose from its soldered connection. After stating the objec- 
tions to the old method the patentée proceeds: 
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"In practicing my Invention, however, I subject the spot to be repalred 
and.the surroundlng edges to such a degree of beat that the surface asphalt, 
not only the exact spot to be répaired but the surroundlng portion to,a greater 
Or less degree, is reduced to the soft pliable state in which it Is orlginally laid. 
With a ralie or other suitable instrument it is then agitated and mixed with 
enough new material to flll up the spot to be répaired. It Is then subjectec" 
to the usual finishing opération qt ironing and burnishing." 

Although the patentée does not limit himself to any particular 
form of apparatus, he illustrâtes his method in connection with an 
ingénions gasoline heater which is the subject of another patent of 
even date. Any heating derice, no matter how crude or ancient, is, 
however, within the claims, which are as follows: 

"(1) The method of repalrlng asphalt pavements which consists in subject- 
ing the spot to be répaired to beat addlng new material and smoothing and 
burnishing It, substantially as descrlbed. (2) The method of repairing asphalt 
pavements which consists in subjectlng the spot to be répaired to beat untll 
tbe material is softened, agitatlng It and mixing with it new material and 
finally smoothing and burnishing it, substantially as descrlbed." 

The method of the flrst claim consists of the following steps: 
First. Subjecting the spot to be répaired to heat Second. Adding 
new material. Third. Smoothing and burnishing. 

The second claim is substantially the same as the flrst but some- 
what more spécifie in that it states distinctly what is implied in the 
flrst claim that the heat must be continued "until the material is 
softened," and it further provides that the softened material must be 
agitated and mixed with the new material. One of the methods of 
repair adopted by the défendant was to wheel a coke heater to the 
spot to be répaired and when the asphalt was softened to the depth 
of about half an inch to scrape it off with notched hoes. The edge 
of the portion scraped off was made even and smooth, the surface 
sprinkled with asphalt cernent and the edges daubed with the same 
material. New asphalt was then thrown on, leveled, tamped and 
rolled. The binder of liquid asphalt was sometimes omitted, probably 
from carelessness. It is apparent that a construction of the claims 
broad enough to cover this method is necessary. Indeed a much 
broader construction is asserted. It is argued that the process be- 
ing a séries of opérations upon certain materials can be practiced 
by the use of any apparatus or without an apparatus, as for instance 
by building a flre of wood or charcoal over the spot to be répaired. 
Manifestly then the process of the défendant, or one analogous there- 
to, if found in the prior art, will anticipate the complainants' patent. 

Varions défenses are interposed, but it will be necessary to con- 
sider but one. On the llth of June, 1880, Paul Crochet, a Parisian, 
was granted a patent by the French republic "for a process for the 
repair and renewal of asphalt pavement." Crochet describes the 
prior method of repair substantially as Perkins describes it. The 
part to be renewed is dug ont with a pick and the asphalt is removed. 
He then proceeds to describe his own process as follows: 

"It. consists lu heating the part to be répaired by means of a movable fur- 
nace v^hlch is carried over the surface of the pavement untll this dlslntegrates 
and beeomes friable. The upper part of the layer of asphalt, and that which 
bas been damaged are removed by means of an iron hoe havlng an arm of 
Uttle teeth which performs the functlon of a rake. This hoe while removing 
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the material, forms on the remalning part numerous striatlons which rendei 
the surface rough, and Increase the adhérence of the portion added above, 
whlch will perform the renewal. • ♦ * After this preparatory opération 
one spreads a suitable thickness of asphalt in powder and tamps it by the or- 
dinary methods. In conséquence of the softenlng of the (subjacent) layer 
thls unités perfeetly with the new layer and forms wlth it a thiclsness with- 
out solution of continulty, this repairlng and renewal having in no way al- 
tered the neighboring parts." 

Although the patent like the patent in suit is for a process and, 
therefore, not limited, necessarily, to any particular mechanism, the 
heating machine described and shown in the drawings is, apparent- 
ly, the exact counterpart of the one used by the défendant. Crochet 
states that his System is especially applicable to pavements of com- 
pressed asphalt, "but can be used to repair and renew pavements of 
bitumen." The claim is divided as foUows: 

"First. The softenlng of the upper surface of the layer of asphalt In the part 
to be repaired and the removal of this surface by means of the hoe furnished 
with teeth whlch striate the remalning part. Second. The renewal by the ad- 
dition upon the surface thus softened of a layer of asphalt of suitable thick- 
ness, whlch is tamped by ordinary methods. Third. The movable furnace 
whlch I hâve ilevlsed for this purpose, accordlng to the conditions described 
and représente'!." 

The flrst thought which strikes the reader after studyiug this 
patent is its remarkable similarity to the patent in suit. If two men 
of the same nationality should witness tliis process to-day as prac- 
ticed by the complainants and the défendant and should write out 
statements of what they observed it is doubtful if thèse statements 
would correspond as closely as those of Perkins and Crochet. When 
the différence in time, language and patent-office procédure is con- 
sidered the resemblance is remarkable and has seldom been paral- 
leled in reported cases. 

The complainants argue that the defendant's process is the patent- 
ed process, and yet in 1880, 13 years before the Perkins patent and 
when the art was in its infaney, we find this Frenchman describ- 
ing the defendant's process almost in hsec verba. Crochet used a 
movable coke or coal heater. So does the défendant. The former 
heated the spot to be repaird and removed the upper part by meaus 
of a notched hoe which left small channels in the part which re- 
mained. The défendant does the same. Into this dépression Crochet 
placed new asphalt and tamped it by the ordinary methods. The 
défendant does the same. In both cases the pavement is repaired 
without joint or ridge, or, as the Frenchman phrases it, "sans solu- 
tion de continuité." The Crochet process is obviously the defend- 
ant's process and it is, of course, the Perkins process as well, unless 
the Perkins patent is limited to the apparatus invented by him. 
The principal différences, capable of practical statement, are that 
Perkins uses a gasoline heater and a rake and Crochet uses a coke 
heater and a hoe "having an arm of little teeth which performs 
the function of a rake." When it is remembered that Crochet pre- 
ceded Perkins by 13 years, that he wrote in a différent language and 
under a différent System of rules, and that, durîng the interval, the 
art of paving advaneed in ail directions with a rapidity commensurate 
with the inventive spirit of the âge, the wonder is not that the two 
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patents are dissimilar in some particulars but that the différences 
are not more numerous and striking. 

Varions ingénions arguments are advanced in support of the prop- 
osition that the Crochet patent related to a totally différent pro- 
cess. In order to accept thèse théories the court must resort to the 
heroic treatment of reconstructing both patents, and having done 
so must proceed a step further and reject the meaning which Cro- 
chet'» language plainly implies. For instance, it is said that Cro- 
chét's patent refers to rock asphàlt found principally at Neufchatel 
and Seyssel and that the Pérkins patent refers to Trinidad asphalt im- 
ported from the Island of Trinidad. Both patents speak of "asphalt 
pavements." Neither uses, any qualifying word and neither can be 
conflned on thîs proof to any particular kind of asphalt pavement. 
It is urged that Crochet's process related to country roads as dis- 
tinguished from city pavements and that thèse roads were, in many 
instances, constructed of rock asphalt upon principles similar to the 
Macadam roads of this country. The contention ôf the complain- 
ants' expert is that the words "asphalt pavement" must be read 
"rock asphalt pavement" and the words "pavements of bitumen" 
indicate "another class of rock asphalt pavements." Various words 
and phrases are pointed ont as supporting this theory. For in- 
stance. Crochet says, that the use of the pick causes the neighbor- 
ing portions to be "puffed up"; that after heat is applied the sur- 
face of the pavement "disintegrates and becomes friable"; and that 
"asphalt in powder" is spread upon the part to be repaired. Wrested 
from the context thèse expressions might indicate that Crochet had 
in mind a différent material from that described in the patent at 
bar, but considering the Crochet patent as a whole it cannot be 
limited to a method of mending country roads. Imprimis, Crochet 
resided in Paris, a city long pre-etainent for the excellence of its 
pavements. In the absence of positive proof by witnesses qualified 
to testify of the progress of the art in France the court would hardly 
be justifled in assuming that Parisians were ignorant of a pavement 
which has been in use for a quarter of a century and in 1880 was 
well known even in the interior cities of this country. The patent 
makes no allusion to country roads but again and again refers to 
"asphalt pavement." It speaks of the "layer of asphalt," and the 
drawings, though crude, show a layer of asphalt upon a bed of con- 
crète similar to the pavement as it exists to-day and as it has existed 
in this country since 1870. The heat "softens" the upper surface, 
the teeth make grooves in it and the new asphalt adhères to the old 
without joint or seam. Finally the patent says that the System 
"though especially applicable to pavements of compressed asphalt, 
ca» be used to repair and renew pavements of bitumen." Ail this 
is incompatible with the theory that Crochet was dealing with a 
substance wWch had' been rèduced to a dry powder and indicates, 
beyond a fair doubt, that if he had not in mind the same mate- 
rial that Perkins describes in identical language it was at least an 
équivalent material having the same attributes and properties and 
producing the same resuit when subjected to heat. The language 
used by Crochet may be infelicitous in some particulars, but that 
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he describes a process for mending asphalt pavements by heating, 
raking and compacting, there can be no doubt. 

The complainants' expert speaks of the asphalt of the Perkins pat- 
ent as being "compressed." Obviously, then, a Trinidad asphalt 
pavement is a "pavement of compressed asphalt," but when Crochet 
uses this expression it is insisted that he means a pavement of rock 
asphalt. Again, the expert says of the Perkins process : 

"The removal of a certain portion of the old material is in most Instances 
essentlal, because generally when repairs are required there has l>een a cer- 
tain amount of dlsintegration of the old material leavlng on the surface what 
is termed 'dead material.' * • * It is further almost impossible to heat 
the surface of an asphalt pavement by a heating apparatus without burning 
some portion of the upper surface. * * * This burnt crust, and any dead 
portion, therefore, would naturally be scraped away." 

This is what happens to a pavement of Trinidad asphalt, but when 
Crochet says that he carries his furnace over the pavement until the 
surface "disintegrates and becomes friable" and then removes "the 
upper part of the layer of asphalt," it "shows beyond a doubt" to 
the mind of the expert that Crochet's pavement is one of rock as- 
phalt although the claims speak of the softening of the layer of as- 
phalt. One process requires the removal of disintegrated old ma- 
terial and burnt crust, the other the removal of disintegrated and 
friable old material. And yet upon this distinction, such as it is, 
rests the complainants' principal argument to prove dissimilarity. 

The assertion that the "numerous striations" of which Crochet 
speaks cannot be formed in Trinidad asphalt would be more per- 
suasive if the complainants had not proved by several witnesses that 
thèse striations cannot be formed in rock asphalt either. For in- 
stance, Mr. Kasson says: "When I raked off the disintegrated por- 
tion the surface beneath was so hard and dry it would not scratch to 
any material extent." It surely would not be stretching the rules of 
construction unduly to assume that Crochet meant when he said that 
his striations "render the surface rough and increase adhérence," 
precisely what Perkins meant when he speaks of agitating and stir- 
ring up the material. The expression "asphalt in powder" while 
not one which an American would use is not inaccurate as applied 
to the new material added in repairing a Trinidad pavement and 
especially so when it is also denominated "a layer of asphalt of suit- 
able thickness" in the second subdivision of the claim of the Crochet 
patent. In short, the court cannot resist the conclusion that one 
rule of interprétation has been applied to the Perkins patent and a 
wholly différent rule to the Crochet patent. Both patentées hâve 
left something to be supplied by the common sensé of the operator. 
But one has been treated with wide liberality while the other has 
been held to the strict, literal and most technical meaning of his 
translated words. When both are subjected to the same treatment 
there is little difiBculty in understanding what each has contributed 
to the art. The record shows that asphalt pavements substantially 
as they exist to-day hâve been known for 28 years. In thèse cir- 
cumstances it snrely is but just that the same words, appearing in the 
two patents, should be given the same meaning. If the French pat- 
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ent means what Crochet sajs it means it is perfectlj plain and 
simple. If it means what the complainants' expert says it means 
it is quite ijossible tliat it may be inoperatiTe. But in order to reach 
this conclusion a substance not mentioned and which does net yield 
to treatment by heat is substituted for a substance which is men- 
tioned and which does so yield. It is not remarkable that the at- 
tempt to repair "a Seyssel pavement" proved a failure. Having 
assumed that the process relates to an impossibility the expert had 
little difficulty in proving it impossible. Few patents could resist 
such drastic treatment. 

But assume that the complainants are correct in their construction 
of the Crochet patent, how then stands the case? Before the Per- 
kins patent it was known that heat could be used to soften a Trin- 
idad asphalt pavement at the spot to be repaired. The Perkins 
' patent so says. It was also known that rock asphalt and bitumen 
pavements could be mended by heating the top layer, removing the 
material with a notched hoe, adding new material and tamping in 
the ordinary way, so that the part repaired could not be distin- 
guished f rom the adjacent parts. Did it involve invention to do 
this to a pavement made of Trinidad asphalt? Would not a mère 
tyro in paving, with Crochet's furnace, rake and description before 
him, know enough to practice his method on any pavement of asphalt 
or équivalent material? If not, then it must follow that should a 
new variety of asphalt be discovered, or should the constituents of 
the présent surface material be changea the person who is flrst to 
use the patented method in connection with the new material can 
secure a patent even though the patents of Perkins and Crochet on 
their face co ver asphalt pavements of ail kinds. In Manufacturing 
Co. V, Cary, 147 U. S. 623, 13 Sup. Ct. 472, it was argued that the 
patent, which covered a process of tempering coiled springs, could 
be sustained because the patentée discovered that the application 
of heat would restore the lost strength and elasticity of the wire; 
that he was the flrst to apply heat to springs which had been weak- 
ened by use and that his discovery was the new application of an 
old process and the production of a new resuit thereby. The su- 
prême court rejected this argument and voided the patent, observing: 

"But we are of opinion that the same principle set forth in the patent was 
developed in the manufacture of the wire bells for cloeks and of the halr- 
balance spring; that there was no patentable Invention in applying that prin- 
ciple to the springs mentioned in the spécification, and that the case is merely 
one of a double use." 

See, also, Ansonia Brass & Copper Co. v. Electrical Supply Co., 
144 U. S. 11, 12 Sup. et., 601; Phillips v. City of Détroit, 111 U. S. 
604, 4 Sup. Ct. 580; Frederick E. Stearns & Co. v. Eussell, 29 C. 
C. A. 121, 85 Fed. 218. 

The court is convinced, in view of what this record discloses, that 
it would be inéquitable to place the entire art of repairing asphalt 
pavements by heat under tribute to the Perkins patent in suit. He 
should be sati>3fled with the rewards which flow from his contribu- 
tion to the art which are- secured by another patent. The bill is dis- 
missed. 
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SWIFT & CO. V. FUENESS, WITHY & CO., Limited. 

(District Court, D. Massacliusetts. May 10, 1898.) 

No. 773. 

1. BiLLS OF Ladino — Construction. 

When perishable goods are sliipped, and the carrier Is to recelve adéquate 
pay, no construction of tlie contract is admissible whieb will permit the car- 
rier, arbltrarily, and without reason or necessity, to deprive the siiipper of 
tlie benefit resulting from such slilpment. 

2. Maritime Law— Bili, of Lading—" Déviation. " 

The words "with liberty • * * to malîe déviation," In a bill of lading, 
give the carrier the right to malie only such departures from the voyage 
as are necessary and reasonable. 

8. Same — Rbsponsibilitt dp Cahribr. 

A provision in a bill of ladkig that méat "is to be shipped -whoUy at the 
risk of the shipper, and that the owners assume no responsibility therefor 
during the voyage," refers only to the voyage contemplated by the parties, 
and not to an addltional voyage arbltrarily œade by order of the owner of 
the shlp. 

This was a libel in personam by Swift & Co. against Furness, 
Withy & Co., Limited, owner of a steamship, for delay in deliver- 
ing certain beef shipped by such steamship, 

Henry M. Eogers, for libelant. 
Thomas H. Eussell, for respondent. 

BROWN, District Judge. Swift & Co., exporters of fresh beef, 
bring this libel in personam against Furness, Withy & Co., Limited, 
a British corporation having a place of business in Boston, in this 
district, owner of the steamship Durham City, for damages aris- 
ing from delay in delivering at London, 1,229 quarters of beef, caus- 
ing détérioration of the beef and loss of market. The beef was 
shipped at Boston in good condition, was properly cared for on the 
voyage by the men in charge, and the refrigerators were provided 
with a proper and usual supply of ice and sait for the ordinary 
voyage, of 14 to 16 days, and for 4 or 5 days in addition. The 
ship sailed for London October 6, 1894, making an ordinary voy- 
age, and arrived off Dover October 2l8t, with a London pilot on 
board. There she received orders from the owners to go to Havre 
to land cattle, a part of her cargo. The ship went to Havre, and 
remained there until October 28th, when she sailed for Flushing, 
in Holland, where she landed sheep; sailing thence October 29th, 
and arriving at London October 30th. While at Havre the weath- 
er was muggy, and a compost heap over the refrigerators added 
to the beat. Additional sait and ice were purchased at Havre, and 
ail proper exertions were made to prevent détérioration. Never- 
theless there was damage to the beef, attributable to the prolongation 
of the voyage. Upon the évidence it appears that a delay of seven 
dajs rosulted from the change of course. Though the bill of lad- 
ing recites that the vessel "is lying at the port of Boston, and 
bound for London," the respondent contends that the vessel was 
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not obliged to pursue a direct voyage, and that, by express con- 
tract, therè is no liability for damage to the bteéf. The clauses of 
the bill of lading relied on in défense are the following: 

"With liberty to sali wlth or withowt pilots, to make déviation, and to call at 
any Intermediate port or ports for any liurpose, and to tcw and asslst vessels 
in ail situations. * * * It Is hereby understood and agreed that méat and 
other cargo to be carried In the ref rlgerator Is to be shlpped whoUy at the rlsk 
of the shipper, and that the steamshiç owners assume no responsibility what- 
ever therefor during the voyage; and steamshlps are not to be held liable for 
any loss or damage to méat or other cargo In the refrlgerator, hoveever àrising, 
unless refrjgerators are Interfered wlth by the steamship's offlcers or crew." 

It is not contended that Havre and Flushing are "intermediate 
ports." Eeliance is had solely upon the word "déviation," to jus- 
tify the return of the vessel from ofE Dover to Havre, the détention 
there, and the trip to Flushing. Citing Hostetter v. Park, 137 U. 
S. 40, 11 Slip. et. 1, the respondent claims that déviation is "a vol- 
untary departure, without necessity or reasonable cause, from the 
regular and usual course" of a voyage, and that the use of the 
Word "déviation" in the bill of lading is an express stipulation "per- 
mitting such déviations, though they be unnecessary and unrea- 
sonable." This contention disregards, however, a most important 
part of the context in the opinion in Hostetter v. Park. "Dévia- 
tion," in that opinion, is deflned "in référence to the terms of a 
policy of marine insurance." This limitation of the définition ta 
the spécial subject-matter under considération is signiflcant, and 
in accordance with a well-known rule of interprétation. In its 
primary signification, the word "déviation" would include a de- 
parture from the direct course of the voyage, whether reasonable 
or unreasonable, with op without necessity. As, however, from ne- 
cessity, or in the exercise of a reasonable judgment, departures are 
made that présent no SUbstantial reason for invalidating the con- 
tract of insurance, and as known usages are presumed to be in 
the contemplation of the parties, in construing a contract of in- 
surance the Word is not given its broadest meaning, but a mean- 
ing consistent with the subject-matter in hand. It then includes 
oaly such departures às<are unreasonable, unnecessary, or not con- 
templated. It may then bè said that a departure which is of such 
character is a déviation, but that one which is reasonable, neces- 
sary, or according to usage is not a déviation. Accuracy, however, 
would require the foregoing sentence to be supplemented by the 
words, "in référence to the terms of a policy of marine insurance." 
The définition is thus limited by the suprême court. The case of 
Hostetter v. Park is theref ore seen to be a direct authority in sup- 
port of the rule that construction mus* be guided by reasons per- 
taining to the subjectmatter. The confusion of thought arising 
from isolating particular words of a contract is, with clear discrimi- 
nation, pôinted ont in 'O'Brien v. Miller, 168 U. S. 287-297, 18 Sup. 
Gt. 140. Such confusion is increased when we not only separate 
particular words from the whole contract and from the spécial sub- 
ject, but seek to give to a word thus isolated, not its ordinary sig- 
nification, but a meaning specially limited by the context of a 
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distinct contract upon a distinct subject. The argument of the 
respondent mây be thus analyzed : First, it disregards the context 
of the Word "déviation" when used in this bill of lading; secondly, 
it employa the context of a policy of marine Insurance to place a 
limited meaning upon the word "déviation"; and, finally, it seeks 
to substitute the limited meaning thus obtained for the term em- 
ployed in the bill of lading. FoUowing eut this method to its nec- 
essary conclusion, the contract would be as f oUows : First, an 
agreement to transport perishable fresh beef from Boston to Lon- 
don; second, réservation of a right to make "voluntàry departure, 
without necessity or reasonable cause, from the regular and usual 
course" of a voyage. If, under the latter clause, an owner may 
do as he pleases, without référence to necessity or reasonable 
cause, it is difficult to frame a statement of obligations to the ship- 
per which will concède to the owner thèse rights, and prevent him 
from going flrst to Australia or Hong Kong, and thence to Lon- 
don. If he bas one clause in his contract that permits him to go 
on such a voyage as he pleases, and a second that holds him harm- 
less for the damage to the beef, then the argument based on thèse 
clauses must preclude a recovery. The unsoundness of the con- 
struction for which the respondent contends sufflciently appears by 
tracing it to its legitimate conclusion. In attempting a proper con- 
struction of the contract, we may consider the fact that the libel- 
ants, Swift & Co., hâve for many years been the largest shippers of 
dressed beef from the United States to Great Britain, and that 
they had for a long time, and on many voyages, shipped their beef 
by the Durham City and by the Furness Line, so that the défendant 
was thoroughly familiar with the business. "The elementary 
canon of interprétation is, not that particular words may be iso- 
latedly considered, but that the whole contract must be brought 
into view, and interpreted with référence to the nature of the ob- 
ligations between the parties, and the intention which they hâve 
manifested in forming them." O'Brien v. Miller, 168 U. S. 287- 
297, 18 Sup. et. 140. From the important fact that perishable beef, 
requiring ice and sait, was to be transported, and as the défend- 
ant was to receive adéquate pay therefor, we are forced to pre- 
clude any construction that permits the défendant, arbitrarily, and 
without reason or necessity, to deprive the shipper of the beneflts 
resulting therefrom. "The law does not allow a public carrier to 
abandon altogether his obligations to the public, and to stipulate 
for exemptions which are unreasonable and improper, amounting 
to an abnégation of the essential duties of his employment." Liver- 
pool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 
469. If rules of construction forced us to adopt the view of the 
contract urged by the défendant, and to hold that it provîded that 
the owner might delay the delivery of goods at his pleasure, this 
would not availthe défendant; for we should then be compelled 
tb hold the provision void, under the act of February 13, 1893, c. 
105 (27 Stat. 445). ■ : : 

Àdopting the rules of construction to which we hâve reîerred, 
the word "déviation," in the bill of lading, must be held to give to 
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the owner only a limited right of departure from the voyage; and 
the limits must be those of necessity, and reasonable regard for the 
rights of both the ehipper and carrier, growing ont of the nature 
of the principal contract. It may appear paradoxical to say that 
in a contract of marine insurance the word "déviation" includes 
only unnecessary and unreasonable departures from the voyage, 
and that in a bill of lading it means only necessary and reasonable 
departures from the voyage. The paradox exists, however, only to 
the superflcial view, and disappears v?hen we observe that in nei- 
ther case is the meaning derived from the word "déviation," sim- 
pliciter, but that in each case the meaning résulta from a term plus 
its context, and that in the two cases the context is différent. Is- 
olated, the word means a departure, reasonable or unreasonable, 
with or without necessityi. If in one case we may limit it to mean 
unreasonable departures only, in another we may limit it to mean 
reasonable departures only. The apparent inconsistency arises be- 
cause the approach to the question is from opposite sides. When 
we use the word in a sentence of prohibition, necessary or reason- 
able déviations are not prohibited. When it is used in a sen- 
tence of permission, it permits only necessary, reasonable, or con- 
templated déviations. Under both bill of lading and marine in- 
surance policy, reasonable, necessary, and contemplated déviations 
are permitted. Unreasonable, unnecessary, and arbitrary dévia- 
tions are held breaches of contract. The clause providing that 
méat "is to be shipped wholly at the risk of the shipper, and that 
the owners assume no responsibility therefor during the voyage," 
etc., does not afford the carrier protection for damage arising after 
the vessel was diverted from her voyage, and sent upon what must 
be regarded as an additional and independent voyage to Havre 
and Flushing. This clause refers to the voyage contemplated by 
the parties, and to déviations , reasonably incident thereto, not to 
an additional voyage arbitrarfly made by the order of the owner. 
It satisfactorily appears that, the change of course did not arise 
from any necessity of the; ship, or from any causes connected with 
her navigation. On October 22d the owners of the steamship in 
London notified the consignées named in the bill of lading that the 
«hip would arrive at London docks on Monday night, October 22d, 
in time to discharge the beef on the 23d. On October 22d the libel- 
ants, upon this announcement, called on the owners, and paid the 
freight, £236. 10s., receiving the assurance that the ship would be 
atthe docks on that day. The change of course was made for the 
beneflt of another shipper, Nelson, Morris & Co., of Chicago, who, 
as admitted by the answer, had shipped upon said vessel, on said 
voyage, certain live cattle and sheep.. Having thus deliberately 
turned the vessel back upon an additional voyage, the owners must 
be held liable for a breach of contract with the libelants, and for 
ail damages resulting therefram. 

I find as facts that, but for the return to Havre, the beef would 
hâve been delivered on October 23d, and that the libelants used 
due diligence to reduce the damages, and to care for the beef dur- 
ing the détention. The libelants are entitled to decrees for the de- 
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terioratîon, and for any fall in the market price after October 23d, 
and a référence may be taken to détermine the amount of the dam- 
ages. Eailroad Co. v. Estill, 147 U. S. 591-616, 13 Sup. Ct. 444; 
f^chwarzchild v. Steamship Co., 74 Fed. 257. See, also, The Wells 
City, 57 Fed. 317, 318; Id., 10 C, C. A. 123, 61 Fed. 857-859. 



THE SAKATOGA. 

CRAIG V. THE SARATOGA. 

(District Court, E. D. New York. April 29, 1808.) 

1. Mastbb attd Servant — Assumption of Rises of Employmbnt— Peusonai. 

Injukibs on Shipboakd. 

One of the two ways furnished servants, employed In the nighttlme to 
coal a vessel, was down a ladder from the hatch of the main deck. A 
hatch in the lower deck at the foot of the ladder was left open, and through 
this opening a servant, seeking to go out of the ship, fell, and was Injured. 
The master reslsted payment of damages for such injury upon the ground 
that the servant, for several years employed In coaling ships, was chargea- 
ble wlth notice of a custom to leave the hatches open while in port, and 
therefore assutned the rlsk arising from such custom. Held, that It was 
Incumbent upon the master to show not only that it was Its custom to 
leave the hatches open, but also unllghted, under slmilar clrcumstances. 

2. Same — Negmoenck — Faildbe to Light Dangbrous Place. 

A steamship company is guilty of négligence if it fails to use ordl- 
nary care in lighting, on a dark night, an open hatch forming part of a 
passageway used by workmen to board the ship. 

8. CONTRIBDTORT NEGLIGENCE. 

It is contrlbutory négligence on the part of a workman on board a ship 
to attempt to pass, on a dark night, a hatch which he has reason to sup- 
pose to be open, when the place is Insufficiently lighted, and it is In his 
power to obtain additional light. 

1 Shipping— Injurt tO Workman— Négligence— Half Damages. 

When a workman employed by the shipowner is injured by the combined 
négligence Of himself and those in charge of the ship, he may recover half 
damages. 

This was a libel in admiralty by William Craig to recover dam- 
ages for a Personal injury sustained on board the steamship Sara- 
toga. 

Edwin G. Davis, for libelant. 
Charles C. Nadal, for claimant. 

THOMAS, District Judge. The libelant was a longshoreman, and 
had been in the employ of the claimant, the New York & Cuba Mail 
Steamship Company, for about one year préviens to September 7, 
1894, coaling vessels, and during that time had coaled two, and some- 
times three, vessels per week. The vessels were ail similar in plan 
and arrangement. On the day named, he was sent, with others, to 
coal the steamship Saratoga, lying with her starboard side abreast 
a dock, in the City of Brooklyn. The coal was received from a ves- 
se) lying on thè port side ôf the steamer, through the port entrance 
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on the loweç deck, and was wlieeled to the bunkers, which were sit- 
uated somç 20 feet aft of the port entrance, and about 4 feet aft the 
dead hatch, which was about 8 feet square, and whose front was 
some 8 feet from the port entrance of the ship. In front of the dead 
hatch was the forward hatch, which was 13 feet square, with four 
subdivisions, running fore and aft, of about equal dimensions. There 
was a space of about 8 feet on each side of the forward hatch. 
Athwart the hatch, and in proximity to the upper edge thereof was 
a skid, evidently intended to be used as a footway for persons de- 
siring to reach the ladder. Two exits and entrances were provided 
for the workmen, — one by the port on the inshore side, and one down 
a ladder extending from the edge of the fore hatch on the main 
deck to the forward edge of the forward hatch on the lower deck. 
On the afteruoon of the accident the libelant, while it was yet day- 
light, went upon the ship by way of the port entrance. His spécial 
duty was trimming the coal after it had been emptied into one of 
the bunkers, to which it was carried by barrows, which were filled 
at the port entrance on the port side of the ship. There were two 
bunkers, one on eàch side of the ship. To reach the one on the star- 
board side, the barrow was whèeled in front of the dead hatch, and 
along the starboard side thereof to the bunker door; while, to reach 
the bunker on the port side, the barrows were wheeled along the 
port sidè oî the dead hatch. The bunkers and the deck around the 
dead hatch were lighted as follows: Some fourteen hand lanterns 
were provided by the company. The men working in the bunkers 
took such lanterns as were necessary, and lit the same. As the 
bunkers âlled up, and the men receded towards the bunker doors, the 
lanterns were brought back towards the doors. This process, re- 
peated, flnally resulted in ail the lamps being placed outside the 
doors of the bunkers. Such of the fourteen lamps as were not used 
in the bunkers were placed at varions points at the ports, and in 
such positions on or about the dead hatch as would best enable the 
men to go with their barrows to and from the bunkers. Some six 
or eight of tlie lanterns seem to hâve been distributed in this way 
on the evening in question. While the lighting of the lanterna used 
in the bunkers devolved on the men using them, the lighting of the lan- 
terns outside was the duty of two men specially designated there- 
f or by the f oreman, who received some spécial considération for the 
care of the lamps. It was stated by two or more of the claimant's 
witnesses that two lighted lanterns w«re placed within some flve or 
six feet of the forward hatch, and there is some évidence that at 
least one of thèse lanterns was in such position at the time of the 
accident. In gênerai, the distribution and location of the lanterns on 
the deck was with sole référence to the conyenience of the men in 
taking and deliyering coal at the bunkers. Betwegn 8 and 9 o'clock 
the foremao pp4,eped the jnen to stop wprk, and report at New York 
in the mominig.;;; The libelant and his witnesses State that the forei- 
njan alsq directed the lights to be putout, and that this command 
resulted in the extinguishment of most of the lights before the men 
got awîiy, It is probable that the extinguishment of the lights was 
effectedjnj;bi^;way: If a workman happened to hâve a light in 
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his hand, he éxtinguished it upon quitting work, but the duty of put- 
tiQg out lanterns plaeed upon the deck devolved upon the two des- 
ignated men. At least, it was their care to see that ail lights were 
éxtinguished, if this had not been done by others. Upon receiving 
the order to quit work, the libelant went to the place where he had 
left his coat, got the same, and went to the port on the starboard 
side. The foreman, or one of his men, was closing this entrance, 
and told the libelant to go ont the other way. The libelant then 
went towards the forward hatch, to go up the ladder to the main 
deck. In doing so, he fell into the hatch, and received the injuries 
which are the subject of this action. The libelant claims that most 
of the lanterns had at this time been éxtinguished, although one 
or two were still burning. In this he is conflrmed by two of his 
fellow workmen. In any case, he and his witnesses state that it was 
entirely dark around the hatch, so that they could see nothing. 
He indicates that this darkness was so intense that he could only 
grope for the hâtch. The claimant's witnesses state that the lan- 
terns were still burning, — at least, to a considérable extent; and 
there is évidence from a witness that a bright light from the main 
deck fell through the hatch thereof, and lighted and revealed the 
open hatch in the lower deck. The fact probably is that while the 
lower hatch was not in total darkness, as the libelant claims, yet its 
condition was somewhat obscured by the scantiness or remoteness 
of the light, and that the place was not suflfliciently lighted to make 
it reasonably safe for persons desiring to reach the ladder. 

The décision in this case should turn upon the solution of this ques- 
tion: In what state of security could the libelant justly expect to 
find the forward hatch? Certain features of the évidence are very 
pronounced: (1) The libelant had complète knowledge of thèse 
hatches, their location, and the spaces about them. It was a knowl- 
edge resulting from actual use of the deck two or three tiines each 
week for a year, (2) The hatch coverings were customarily left 
off when the vessel was in port. The évidence în this regard is 
full, uncontradicted, and satisfactory. The libelant does not con- 
tradict, nor by himself, or his fellow workmen called in his behalf, 
give a single syllable of évidence tending to négative, such custom, 
so amply asserted by the évidence of several other witnesses. The 
libelant by not so much as a word of évidence déclares himself ignor- 
ant that such was the customary condition of the hatches while the 
vessel was in port, or that on any occasion or at any time he ever 
found the hatches closed; nor does he state any fact or circumstance 
which to any degree whatever suggests that he had a right to ex- 
pect that the hatch would be closed, from anything said or done 
at the time, or at any past time, or from any condition existing at 
this time, or in the past. There is no évidence in the case that this 
custom was limited to times when the ships were receiving cargo, or 
to the daytime, or to any particular conditions. The state of the 
évidence is one broad, gênerai déclaration that the custom was to 
leave the hatch covers off, except at such times as they were kept 
down to enable cargo to be passed over them. 

The claimant calls attention to several décisions to the alleged 
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effect that siïch open condition of the hatches is recognized by tbe 
law as one which a person working upon a ship must or may expect 
to flnd; and the proctor for the libelant does not refer to any hold- 
ing whatsoever on the direct subject of open or closed hatches. A 
brief review of the authorities may be useful: 

In The Gladiolus, 21 Fed. 417, it was held that where a stevedore, 
engaged in his usual occupation, falls through an ordinary ccal- 
bunlter hatch, ùsed for stowing cargo, the presumption is of his nég- 
ligence, rather than that of the ofiScers of the vessel. Lockç, J., in 
the course of his opinion, states: 

"The leaving open of a common between-deck hatchway when the vessel 
Is lying in port, under ordinary, clrcumstances, Is not presumptlve évidence 
of négligence on the part of the ship.; This is not only shown to be the cus- 
tom by the testimony In this case, but It has been so frequently commented 
upon in décisions as to be too well settled to be questioned. The Victoria, 
13 Fed. 43; Dwyer v. Steamship Oc, 4 Fed. 493; The Cari, 18 Fed. 655; 
The Germanla, 9 Ben. 856, Fed. Cas. No. 5,360; The Helios, 12 Fed. 732. 
While the falllng through an open hatchway by a strânger, a landsman, 
visiter, or passenger, on board a vessel, might not be presumptlve of négli- 
gence on his part, where such accident occurs to a seaman or stevedore, who 
is aecustomed to hatches, their présence, necessity, uses, character, and loca- 
tion, the case is différent; and, unless the clrcumstances of the particular 
case are such as to rebut it, the flrst presumption is of his négligence." 

This case was afflrmed by the circuit court. 22 Fed. 454. It is 
observable, however, that it was not aflQrmed upon the ground that 
it was the custom of vessels to leave the hatches open, but the dé- 
cision of the appellate court is rather that the steamship company 
owed no duty to the stevedore who was injured "co look to the 
hatches and préparations to receive the cargo," but that the ship, 
for préparations to receive cargo, and in receiving cargo, was un- 
der the control of the stevedore and his respective gangs of men. 
in other words, the stevedore, the employer of the injured man, had 
received control of the ship for the purpose of stowing the cargo, 
and it was his duty, if it was anybody's, to put the hatch ways in a 
condition of safety, and to f urnish light therefor. 

In the Victoria, 13 Fed. 43, it was held that where a workman 
upon a vessel was injured by falling through an open hatchway neg- 
ligently left open by the stevedore having charge of the discharging 
and loading of the vessel, and the actual négligence that caused the 
accident was the removal of a lamp by a fellow workman employed 
on the samç job with the libelant, the common employer is not lia- 
ble for the in jury. In his opinion, Lowell, C. J., says: 

"Whether it is usual to close the hatches on the third deck after the day^s 
work is done, is a disputed question in the case. The prépondérance of the 
évidence is that it is not usual; and, see Dwyer v. Steamship Co., 17 Blatchf. 
472, 4 Fed. 493." • 

The opinion then states that, if the hatch was negligently left open, 
the négligence was that of thJe stevedore havjng charge of the dis- 
charging and loading of the ship, and such négligence could not be 
attrlbuted to the owners, and that the actual négligence was in re- 
moving and not replacing a lamp which had hung near the foot of 
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a ladder, and that this was a fault of a fellow workman, for which 
the common employer was not liable. 

In The City of Alexandria, 17 Fed. 390, it was held by Judge 
Brown (Southern district of New York) that the libel should be 
dismissed, where the libelant, the cook, went down the fore hatch 
in the morning, before light, by the direction of the steward, and 
was not sufiBciently notified of the half-open hatch below, and in 
conséquence fell through and was injured, and was subsequently 
treated and cared for at the ship's expense, and received his wages 
to the end of the voyage, and thereafter filed his libel to recover for 
permanent injuries. It appears that the libelant was not accus- 
tomed to use the fore hatch, through \*hich he fell, as the same at 
sea was usually closed, but was open at the time of his injury, as 
the steamer had on the previous day touched at an intermediate port, 
and landed some cargo, and on the foUowing day she was expected 
to arrive at her port of discharge; that the cook, who had ordinar- 
ily nothing to do with the hatches, was not aware that the hatch 
below was partly uncovered; that some men had previously de- 
scended by the same way with a light. There was also some évi- 
dence that the steward had warned the libelant of th? condition of 
the hatch, which évidence was not accepted by the court. The 
learned judge held that, if there was any négligence in leaving the 
hatch open, it was such négligence of a co-employé as precluded re- 
covery. The décision passes ofE upon grounds quite distinct from 
any justified by the facts in the présent case, and not at ail upon 
a question of a légal récognition of the custom of leaving hatches 
open, so that a person employed upon a ship should be deemed to 
hâve knowledge of such custom, and to assume the risk therefor. 

In The Cari, 18 Fed. 655, it appears that the libelant was em- 
ployed, with other men, by the owner of a cargo, to assist in un- 
loading goods between decks. Three hatches above and three im- 
mediately beneath were ail open. While the libelant was at work six 
feet forward of the fore hatch, the deckhands above, while washing 
the main deck, put on the cover of the fore hatch above, darkening 
the space below, where the libelant was at work. The latter, think- 
ing that the hatches were about to be closed, turned suddenly, and, 
forgetting the open hatch by him, stepped into it, fell, and wàs in- 
jured. There was plenty of room to go on either side of the open 
hatch, and the libelant was familiar with the circumstances. It was 
held that the proximate cause of the accident was the libelant's in- 
attention and négligence, and the libel was dismissed without con- 
sidering the question of the liability of the ship or her owners for 
the acts of the deck hands. It will be perceived that there is in this 
case no légal récognition of a custom on shipboard to keep hatches 
open. The hatch was open, the libelant knew it, he assumed the 
risk of it, and the accident happened by his inattention to a well- 
known fact. 

In The Germania, 9 Ben. 356, Fed. Cas. No. 5,360, it was held that 

a person not in the employment of a vessel or her owners, nor acting 

in their service or for their beneiit, and sustaining no relation to 

them by contract, has no right of action in rem in admiralty, against 

87 F.— 23 
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the vèsséî] for ftfi înjury réceived by àim, on board of her, by fall- 
ing through an open hatchway. In other words, the owner of the 
vessël o%ed the libelant riô diity to protect Mm from the accident 
that befell hiai The only référence to the question under considér- 
ation is the foUowing statement in the opinion : 

"I havè preferred to put the decisloh of the case on the views above stated, 
but I am not satlsfled that there w&s any négligence on the part of the master, 
officers, or erew of the vessel. The openlng was a usual one, In a usual place; 
and, if an ottliga,tlon rested upon any person to warn the libelant In regard 
to it, it was one whlch, under the circumstances, did not rest on the ship's 
Company." 

The libelant in the above case was a sewer of bags, and was pro- 
ceeding to his designated place for work, when he fell through the 
hatchway, and seems to hâve been on the ship in behalf of the ship- 
pers of grain to be carried by the ship; the grain being received 
in bags from the spout of the elevator. It was the duty of the ship- 
pers, as between them and the owners of the bark, ,to thus bag the 
grain, and the libelant was on board under an employaient for that 
purpose. 

In The Helios, 12 Fed. 732, the claim was for personal injuries 
sustained by a stevedore, engaged in storing cargo, falling through 
a hatch in the between-decks of , a vessel. It was held that it was 
négligence in those having charge of the vessel to leave the chain- 
locker hatch open and unprotected, in a dark place, af ter the flrst 
oflScer had notifled the stevedore that the vessel was ready for stow- 
ing the cargo. It appears that, when about to stow the cargo in 
the between-decks, the foreman of the stevedores aaked the first offl- 
cer of the steamship if they could proceçd so to do. Such ofScer 
replied that everything was ready. The foreman then instructed a 
gang of men, among whom was the libelant, to go below and close 
the hatches in the between-decks, and then stow the cargo, consist- 
ing of oil cake, in the between-decks. The Helios was a steamer flt- 
ted for carrying grain, and had a number of small hatches in her 
between-decks, in addition to the fore main hatches. Although it 
was on the morning of a bright and clear day, there was no light 
forward, except down the fore hatch. About 16 feet from the for- 
wârd hatch was a small hatch, without coamings, leading to the 
chain lockers., This hatch waa not used for cargoes and was open. 
The oil cake was to be stowed some five or six feet beyond this 
small hatch. The libelant did not know of it, and, as he went 
forward with the flrst bag of oil cake, he fell down it, receîv- 
ing the injuries. The libelant asked for no artiflcial light to work 
by, nor was any furnished. There was some évidence that lights 
were supplied to stow cargo by, in the port of New York, only 
if demanded by the workmen. Judge Brown (Southern district of 
New York) said: 

"I cannot entertain any doubt that It was négligence In those having charge 
of the Helios to leave the chain-lpcker hatch open and unprotected, as the 
évidence shows in tjhis case. It was not a hatch for the usual stowage of 
cargo, such as stevedores must at thelr péril look ont for, and are presumed to 
know about. It had nd référence to the cargo, and the stevedores had no busi- 
ness with it, as the évidence shows. When the flrst mate told the stevedore 
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that the vessel was ready for him to proceed to stow the cargo, that was a 
Virtual warranty against ail such traps In the darker parts of the vessel, 
which could not be, or would not be, percelved in the ordlnary course of stow- 
age." 

In The Guillermo, 26 Fed. 921, it was held, where libelant, who 
was acting as a roundsman to see that the night inspectors were at 
their post, went aboard the ship, and fell across an open hatch of the 
ship, which led to the coal bunkers, and which was in a compara- 
tively narrow passageway, where it was perfectly dark, that such 
îeaving of the hatch way open was négligence on the part of the 
ship, in respect to the libelant, whose duties called him there. It 
was also held that the négligence was of a minor character, not 
warranting the allowance to the libelant of more than bis actual 
loss. The learned judge, in his opinion, stated as follows: 

"The libelant went upon the ship lawfully, and In the discharge of his du- 
ties. The opén hatch was not in the situation of the ordinary open hatches for 
a diseharge of cargo, such as may be expected to remain open in port, and 
which persons going upon the ship must avoid at their péril. This hatch was 
In a comparatively narrow passageway along the slde of the ship. To leave 
It open, in an uncovered passageway, which was perfectly darlt, I must hold 
négligence in respect to the libelant, whose duties called him there." 

In The Jersey City, 46 Fed, 134, the folio wing facts appear: The 
libelant was a stevedore employed by charterers of part of the steam- 
ship Jersey City to put up a refrigerator in the hold. On Ieaving 
work at midnight, he fell down the hatchway; and libeled the ves- 
sel for injuries thereby received, claiming fault in that the hatch 
was not covered, and lights maintained about the opening. The 
évidence showed that it was not customary to cover the hatchways 
until the cargo was in. The open hatch was known to the libelant, 
and was the customary opening. The charterers supplied lights to 
the workmen. When libelant fell, one was burning within six feet 
of the hatch. It was held that the ship was not under any duty to 
supply lights or to cover the hatches for the charterers' men, nor 
was the libelant's fall due to the lack of light, but to his own nég- 
ligence. The libel was dismissed. The case, in some of its gênerai 
features, is similar to the one at bar. It appeared, however, that 
there had been no covers to the hatch at the foot of the ladder at 
any time during the day, and that the libelant, when he went down 
at noon, when he went up at 6 o'clock for supper, and when he 
came down again to work at 7 p. m., must hâve seen and known 
that there were no covers there. Although the learned judge states 
that the open hatch was fully known to the libelant, that it was 
the customary opening, and that the only care necessary to avoid it 
was such ordinary care as ail who work on shipboard are expected 
to exercise, yet the décision is based upon the flnding that the fall 
was owing to the libelant's négligence alone, inasmuch as he knew 
perfectly the proper means of access to the ladder, and that the cov- 
ers were ofE the hatch at the foot of the ladder. It is also stated 
that the libelant was in the employment of the charterers, who were 
erecting a refrigerator on their own account in the ship, and that 
they supplied their workmen with ail necessary lights, and that the 
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ship was not under any dutj to supply lights, or to cover the hatches, 
merely for' the use of the charterers' men, and that the libelant's fall 
was not in fact owing to any lack of light. 

In The Sir Garnet Wolseley, 41 Fed. 896, the facts were as fol- 
io ws: The libelant, a night watchraan on a steamer, undertook to 
sit down upon a bunker hatch, without looking to see whether the 
cover was on. The proof showed that the hatch was covered, or 
not, as the necessity of the ship required. On this occasion it was 
uncovered, and libelant fell through to the hold. It was held that 
the accident was due to libelant's négligence, and the libel was dis- 
missed. It seems that the libelant assumed that the hatch cover 
was on. and did not look to see whether it was or not. 

In The Louisiana, 21 G. 0. A, 60, 74 Fed. 748, the facts were as 
follows: A stevedore, golng into the between-decks, in the day- 
time, pursuant to the orders of the foreman in charge, fell down an 
unguarded hatchway, which was lighted by a port six feet square, 
a hatch eight feet square, and four deadlights. It was not custom- 
ary, on that vessel, or any other vessel coming into the port, to keep 
any railing about the hatch, and the prépondérance of the évidence 
showed that it was usual to leave the hatchway uncovered until the 
hold was fully stored. It was held that the accident was due to the 
stevedore's OTs^n négligence, and the vessel was not liable. It was 
also held that, where a stevedore engaged in discharging cargo fell 
through an unguarded hatchway in the between-decks, if there was 
any obligation to hâve the hatchway closed, the duty of opening and 
closing it, when necessary, rested upon the squad of laborers work- 
ing in the between-decks, who Were the stevedore's fellow servants, 
and that an underforeman, in charge of a squad of stevedore's la- 
borers, is théir fellow servant in regard to any in jury occurring to 
one of them through his négligence. The décision seems to be based 
upon the ânding that the prépondérance of testinlony indicated that 
it was ustiâl to leave the hatchway uncovered until the hold to which 
ît gave access had been fully stowed, that the libelant was aware of 
the conditions, and that the fault, if any, was that of a fellow servant. 

In Andersçjn v. Steamship Go., 13 App. Div. 218, 43 N. Y. Supp. 
213, the fàctè W^re as follows: A seaman, employed on a steamship, 
who was direèted to assist the carpenter in cidsing the ports be- 
tween-decks, went to the lower deck for that purpose. He there no- 
ticed a couple of boilers lying forward of the hatch, on the deck. 
He walked.alongside one of thq boilers to the port on the port side 
of the vessel, and closed it, and'then went acrbss the hatch in ques- 
tion, and ciosed the port 6a the starboard side. After closing thèse 
ports, which made it absolutely dark upon the deck, he started to 
gb forwaM to reach the hatch through which he had descended to 
the lower deck, and in striving, as he testified, to avoid the boilets, 
attempted tO; walk (although there was no necessity for so doing) 
upon the, hatch, which was pàçtialïy uncovered, and fell through it, 
'and was injured. The libelant h^d a full opportunity of seeing the 
condition of the hatch. It was tield that he did not show himself 
free from contributory négligence. Upon the trial of the cause the 
défendant OfEered to show that it was customàry, while the vessel 
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was lying in port, and had not fully discharged her cargo, to allow 
such hatches to be left uncovered at night. It was held that the 
évidence was improperly excluded, and that as the libelant had been 
employed upon the vessel for eight months, and had made fréquent 
voyages in it, it was compétent for the défendant to show a custom 
of leaving the hatches open under such circumstances, as the ques- 
tion whether the plaintiff had used due diligence depended upon that 
condition of things which he had a right to expect when he went 
down upon the lower deck to close the ports. 

In Dwyer v. Steamship Co., 17 Blatchf. 472, 4 Fed. 493, the facts 
are as follows: Dwyer, while on the deck of a steamship belonging 
to the défendant, arranging in the hatch the pipe of a grain ele- 
vator, stepped upon a section of the grating of the hatch, which, 
not being properly placed in the groove in which it was intended 
to fit, tilted under his weight; and he fell through the hatchway, and 
was killed. Dwyer was in the employ of the owner of the elevator, 
who had a contract with the défendant to put the grain into the 
hold of the steamer. A stevedore had a contract with the défend- 
ant to load the steamer. It did not appear when. or by whom, 
the grating was negligently placed. It was held that it was not 
the defendant's duty to maintain a safe covering on the hatchway 
for the stevedore, and that, if the stevedore's men improperly placed 
or displaced the grating, the défendant was not responsible for their 
acts. In the opinion, Judge Benedict says: 

"ïhe cause of the accident is clearly proved to hâve been the unsafe man- 
ner in which the section of the grating upon which the deceased stepped was 
placed upon the hatchway. The actual wrongdoer was the person who placed 
the grating upon the hatchway during the night, or some person who changea 
the position of the grating after it had been so placed; but there Is no évi- 
dence from which it can be determlned whether the négligence occurred at 
the tlme the grating was placed upon the hatchway, or at a subséquent time, 
or by whom the négligent act was done. * * • If I were convinced that 
the condition of the liatchway at the time of the accident was proof of a fail- 
ure on the part of the défendant to discharge a duty attaching to It In re- 
spect to the hatchway, I should flnd no dîfBculty in holding the défendant lia- 
ble, whether the grating was misplaced by the stevedores, the elevator men, 
or the crew of the vessel. But, I eannot agrée to the proposition that It was 
a part of the defendant's duty to maintain a safe covering upon this hatch- 
way. Hatchways are well-known features and sources of danger on a ship. 
They are intended to be open a large portion of the time, especially in port, 
not only for the purposes of loading and unloading cargo, but also for ventila- 
tion. An open hatchway on » ship, when provided with the usual coamings, 
is not évidence of a neglect of duty on the part of the shipowner. On the con- 
trary, a shipowner bas the right to allow the hatchways of his ship to remaln 
uncovered and unprotected, exeept by the usual coamings, and ail persona 
moving upon the decks of a ship are chargeable with notice of the probable 
présence of open hatchways in the declîs. Neither is It the duty of the ship- 
owner to maintain a guard, stationed at the hatchway of his ship, for the pur- 
pose of protecting persons from injury by falling into It. Such a duty would 
be burdensome in the extrême, and is not required by the law. Murray v. 
McLean, 57 111. 378. The requirement would be unreasonable, and bas never 
been observed in practice, nor, so far as I know, declared in any adjudged 
case. * • • If the défendant be liable at ail, that liability arlses not from 
an act of omission. He had the right to omit to cover the hatchway, and the 
bare fact that it was wholly uncovered, or partly uncovered, is not sufflcient, 
therefore, to establish his liability. He Is liable, if at ail, for an act of com- 
mission, namely, the act of placlng the grating upon the hatch in a négligent 
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manner, or the act Of dîsturbing the gifating after it had been placed upon the 
hatchway to a proper manner." 

The fbregoing cases are cited by the claimant's counsel to illus- 
trate hîs position that the law itself recognizes the existence of a 
custom of keeping hatches open in port, to such an extent that the 
person serving upon a ship must be presumed to know of the cus- 
tom, and to conform himself to it. It will be observed, however, 
that in 'several of the cases there was évidence proving the custom, 
and that the court did not t^ke judicial notice that such a custom 
existed, op ôf the proprietj or necessity or convenience of having 
the hatches open while the ship was lying in port. In any case, the 
évidence hère clearly proves that the custom did exist, and that the 
libelant kuew, or should hâve known, of the same. To this state 
of facts, then, may be applied a rule of law so generally accepted, 
and so fundamental, that no citation of authority is necessary to es- 
tablish its existence. By the usual implication of the contract of 
hiring, it becomes the duty of the master to exercise the care and 
skill that a man of ordinary prudence would observe under the cir- 
cumstances, to f urnish his servants with a reasonably saf e place to 
work. But this is a mère primary duty, and the master need not 
perform "it, provided he f ully instructs his servants respecting the 
dangers arising from the absence of such performance, or providing 
the servant hâve from any source like information ; for it is the Per- 
sonal right of every man to usé such machinery, appliances, plant, 
assistance, or System of work, as he desires, provided he do not in- 
fringe upon the rights of others. It is equally true that the servant 
assumes the risks of his employment discoverable by the use of or- 
dinary care, and the servant should use due diligence to discover the 
particular arrangements of the place where he is to work, and the 
machinery and appliances he is to use, and the dangers to which they 
expose him, and the risks so discoverable he assumes. And so, if the 
master do not use the care réquired of him, and if, in the matter of 
machinery, appliances, tools, system of work, sélection or continu- 
ance of the employment of fellow servants, the issuing or enforce- 
mént of rules, there be dangers discoverable by the use of ordinary 
care on a servant's part, or if there be dangers of which the servant 
knows, either by information derived from the master, or from any 
other source, and the servant remains voluntarily in the employment, 
he takes the risk of such danger, excepting those cases where the 
master by some act or wpirds induces the servant to continue the 
employment. Applying thèse rules to the established custom of leav- 
ing hatches open, it résulte that the libelant fuUy knew of such cus- 
tom of leaving hatches open; that he continued his employment, 
knowingof such custom; and that he assumed the risk of any dan- 
ger naturally arising from such open condition. The authorities are 
very numerous: Kennedy v. Eailway Co., 145 N. Y. 288, 39 N. E. 
956; Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 986; Sharpsteen v. 
Mining Ço,„3 App. Div. 144, 38 N. Y.Supp. 49. 

The libelànt's counsel, cites The Manhanset, 53 Fed. 843. There 
the libelant, a seaman, stepped into a snarl in the fall of the winch 
on the deck of the ship, and was thereby injured. It was after dark. 
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and there wàs no light at the winch. It was held that the absence 
of a light constituted such négligence as rendered the ship liable. 
The opinion does not disclose that it was the custom to operate the 
winch without a light, or, if such custom existed, that the libelant 
was aware of the same. An examination of the case shows that 
there was évidence that the libelant was a seaman; that most ships 
furnished a light at the winch, but that the ship in question did not. 
It was urged by the claimant that it was not sufficiently dark to de- 
mand artiflcial light, and aiso that a light was not désirable at the 
winch, for the reasons given by the witnesses. It does not appear 
that the question of the assumption of the risk was raised. In any 
case, there were facts présent in The Manhanset which bring that 
case within the modification of the gênerai rule relating to the as- 
sumption of risk. The rule assumes that the servant is a free agent 
to accept or décline risks of which he is made aware. It has been 
considered that seamen are under coercion which requires them to 
obey orders, and that if they are commanded to operate a winch, al- 
though such opération be known to them to be dangerous on ac- 
count of defects, yet their obédience is enforced by the discipline of 
the ship, and, therefore, that they are not precluded from recover- 
ing for injuries received while executing such commands. Eldridge 
V. Steamship Co., 134 N. Y. 187, 32 N. E. 66, affirming 58 Hun, 96, 
11 N. Y. Supp. 468. It is not to be assumed that the learned judge 
writing the opinion in The Manhanset intended to ignore one of the 
recognized features of the law of négligence, and to disregard the 
well-known and accepted doctrine of assumption of risk. 

It must be concluded that the libelant assumed the risk of danger 
arising from the known fact that it was the custom to leave hatches 
uncovered. It does not follow, however, that the claimant is not 
liable for the injuries in the présent case. The law would require, 
as a primary duty on the part of the master, that he keep closed a 
hatch appropriated for a passageway, while in such use, or, if open 
necessarily or for convenience, that he use ordinary care to hâve the 
same reasonably lighted. This is a rule of gênerai application, and 
no reason appears ifor withdrawing ships in ports from its opération. 
But, although this be a primary duty of the master, yet he has the 
full right, subject to the modification soon to be noticed, to leave 
hatches open and unlighted at ail times, whether used as a meana 
of passageway or otherwise. He has a right to establish the rég- 
ulation tiiat an open hatch shall yawn at the foot of the hatch lad- 
der, and that it shall remain in total darkness, and, in such a con- 
dition, direct his servant to use it as a footway. But there is no pre- 
sumption of law that he will do this, and his right to do so is lim- 
ited by the accompanying duty of brinsring home to his servants a 
knowledge of the dangerous condition, or of enabling a servant to 
learn by his own observation of the perilous system. Therefore, on 
a trial like the présent, the master must show, afflrmatively, not only 
that he customarily left thèse pitfalls in the footway of gangs of 
workmen, but that he did so on dark nights without lighting the 
same. Such proof devolves on the claimant, and, when given, casts 
the assumption of the risk upon the servant. When, as in the case 
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at bar, the master simply shows tliat he Customarily left the hatches 
opeRj he falls short of dischargmg the burden of proof that resta 
upon him, as hefaiis to establish that he customarily omitted, not 
only to keep shut a hatchway.used as a passageway, but also omit- 
ted to light thesame when in spécial use for a pathway for his serv- 
ants on dark nights. The .claimant must hâve felt the necessity of 
such proof, for he sought to shoi\î that the master kept a large num- 
ber of lianterns at New York, and that he sent some 14 to be used 
by the men in their work. And it was argued thàt, having fur- 
nished the lanterns, it became theduty of the men to light and use 
or place the same in such way as shouid be suitable for their safety. 
The évidence more strongly tends to show, however, that the libel- 
ant was not charged with the duty of making distribution or dis- 
position of the lanterns outside the bunkers ; but the duty of look- 
ing af tfer the lamps seems to hâve bèen confided by the f oreman to 
two particular persons, who received a concession pf time for their 
services in that regard. In any case, the évidence does not convince 
the court that it was the duty bf -the men to light passageways leading 
to, but iiot immediately connected with, their work, It is urged, and 
some authority is cited to support the claim, that the disposition of 
the lamps was the work of an operative, and that any failure to 
place them so as to suitably light the hatch would be the fault of a 
fellow servant, for which the master would not be liable. How- 
ever, if the lighting of the hatch be a duty of the master, as it is 
hère held to be, he may not èscape his responsibility for the same by 
furnishing lanterns to his servants, and be thereafter acquitted, what- 
ever their misfeasance or nonfeasance. The conclusion is that the 
claimant was guilty of négligence because it did not use ordinary 
care to reasonably light the hatch which formed a part of the pas- 
sageway, and that the libelant did not assume the risk: of an un- 
lighted hatch, because it is not proven that it was the custom of 
the master to leave it unlighted. The leaving of the hatch open and 
unlighted, without occasion therefor, was a highly-dangerous act, 
in vigw of the fact that the master knew that it was to be a part 
of a way to be usèd by a gang of men in the nighttime; and it can- 
not be presumed that the master customarily did such rash and in- 
humane acts, but strict proof of such recklessness is required before 
the risk thereof can be imposed upon the servant." 

The next question is whether the libelant was guilty of contrib- 
utory négligence. The respondent contends that the libelant was 
guilty, and, in support of such contention, cites Andersen v. Steam- 
ship Go., 13 App. Div. 218, 43 N, Y. Supp. 213; The Jersey City, 46 
Ped. 134î The Cari, 18 Fed. 655; The Sir Garnet Wolseley, 41 Fed. 
896; The Gladiolus, 22 Fed. 459, 21 Fed. 417; Geoghegan v. Steam- 
ship Go., 146 N. Y. 3C9, 40 N. E. 507. This contention of the re- 
spondents is fully sustained. The libelant knew — constructively, at 
lèast — ^that the hatch was open; he discovered that the place was 
insufflciently lighted; and, indeed, he claims that the place was so 
dark that he was obUged to grope his way. It was within his power 
to go back and obtain one of the lanterns, and thereby escape the 
results of the négligence of the master. He preferred, however, to 
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continue without taking the trouble of doing so. Thia was a nég- 
ligence on his part, which contributed to his injury. Under the or- 
dinary rules of law, such négligence would require the dismissal 
of the action; but, under the peculiar principles applicable to cases 
of this nature in admiralty, an apportionment of the damages must 
resuit. The injury to the libelant naturally restiltiïig from the acci- 
dent, including his loss of time and médical services, may be fairly 
put at the sum of $1,000. He should, under the finding herein, re- 
ceive one-half of such sum, or $500; and a decree should be entered 
in his favor for that sum, with.costs. 
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LORENTZKN v. SCHLBHBN et al. 

(Circuit Court of Appeals, Ninth Circuit Febrùary 7, 1898.) 

No. 384. 

1. Maritime Liens— Sale of Cargo— Disposition op Proceeds. 

Where one, under contract to purchase the entire catch of a schooner 
upon a proposed seal-huntlng expédition, lent money to her owner and œaster 
upon the securlty of a mortgage on the schooner, and later advanced money 
for the wages of her crew, and for necessary repairs and supplies In a 
foreign port, held, fJiat the proceeds of sale of the catch should be first 
applied to reimbursement of the latter advances, Ih so far as they were 
justified, rather than to payment of the loan. 

2. SeAMKN — WaGBS — FORPEITURB. 

W^here shlpping articles provide that members of the crew shall not bn 
entitled to wages until return to the home port, thelr refusai, In a foreign 
port, to proceed with the voyage, no excuse for such refusai appearing, 
Works a forfeiture of thelr right to wages. 

Appeal from the District Court of the United States for the 
Northern District of California. 

Anders & Frank, for appellant. 

C. A. Carter and H. W. Hutton, for appellees, 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The question presented by this appeal is 
whether or not the intervener, Lorentzen, should be allowed to par- 
ticipate in the distribution of the proceeds of the sale of the schoon- 
er Wahlberg, he having been denied that right by the court below, 
and such proceeds having been by that court distributed to — First, 
those rendering services on board the schooner at the request of, 
or under contract with, her master; and, second, to those who fur- 
nished supplies for the schooner in this state, at the request of the 
master. The schooner was a domestic vessel, San Francisco being 
her home port. 

By section 813 of the Code of Civil Procédure of California it is 
provided, among other things, as follows: 
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f'Aai steamePS, -vesselsi and boàts are liable: (1) For, -services renûerèd on 
bp^rdrat 'tiîPiiîaquestiof or on contract , with their respective owners, masters, 
agejdts,, or consignées. (2) For supplies furnished in tbis state for tbeir use at 
tie request of tbeir' respective owners, masters, agents, or cousignees. (3) For 
xvtert' dbne or materiàls furnished in this state for tbeir construoïlbn, repairs, or 
equipiment. ft. » • iDemânds for tliespseveral causes' eonstitutei liens upon ail 
steamers,: vessels, anû ^boai^, and ha;w ;pi?ioi;ity ip tbeir order berein enumerated 
and ;bave;preference over.all other demands." 

One James Crew was the mânaiging owner ot tlie schooner, and 
as stlch, on thèlSth dây bf Deeember, 1893, entered into a written 
agreement with the intervener, Lorentzen, whô wàs a dealer in 
fur seal skins in San Francisco, whereby Crew agreed to send the 
schooner on a hunting and fishing voyage in the waters of the North 
Pacific Océan, and to sell and deliver at San Francisco to Lorentzen 
ail the fur seal skins Obtained by the vessel during the season of 
1894, Lorentzen binding himself to pay to Crew, as such managing 
owner, certain stipula ted prices f or the catch of the voyage deliv- 
ered at San Francisco prior to Deçember 31, 1894, , Five days aft- 
erwards, to wit, on the ISth day of Deçember, 1893, Lorentzen 
loaned Crew |2,800, taking therefor Crew's promissory note in that 
sum, togethec wi1;h a mortgage on the schooner as security there- 
for. The vessel sàiîed from Saii Francisco Januàry 18, 1894, to the 
coast of Japan, with Crew as master, one Gus Schlehen as mate, 
a cook, a cabin boy, three hunters, and flve seamen. By the terms 
of the agreement attached to the shipping articles, each and every 
officer and seaman wl^o abould well and truly perform the voyage 
and comply with the régulations and duties specifled in the agree- 
ment, and commit no dishonest or unlawful act, should be "enti- 
tled tothé payment pf his share of the net proceeds of the voyage, 
pursuant to'tbis agreement, as soon after the returii of said schoOner 
to San Francisco as the oil and other produçts of the voyage can 
be sold and the settlement adjusted by the owner or agent." The 
i*espeetive shâres désignated in the agreement were as follows: 
For the master, mate, and hunters, "as per agreement" ; for the cook, 
|50 per month; for the cabin boy, 20;cents for each skin delivered 
on board the schooner (excluding grey pups); for each seaman, 20 
ceiîjts for ^ach skin delivered on board the schooner, While the 
véssér was in Japànese x^àters, the master waà tkken sick, and was 
landed at Hokodata, Japan, where he died, in July, 1894. The 
mate, Schlehen, thereupon took charge of the vessel as master, and 
tôok hep tb Yokohardà, At Yokohairia was the 'firtn of Ahrens & 
Co.ji Corréspondents ôf the' intërVerier, Lorentzen. On August 22, 
Ï894, Ahrens & Co. (iabled Ldrèntiièh as foîlb'ws: "Wahlberg ar- 
rîved hère yesterdày. lÔl seals. Please send instructions îorth- 
^i''ît^l." To whieh Loreritizën replied, Aiigust 25, 1894, as follows: 
"Wâtthioiir iiitei*ëst. Sferid vessel and cargo heré. Will pay crew." 
Oh the SOth of August, 1894, Ahrens & Co. cabled Lorentzen to the 
effect thât the crew î^nd hunters refused to proceed further, and 
that the schooner was îfineed of repairs, and was entirely without 
provisions, to which Lorentzen replied as follows: "Discharge 
[pay off] the cïew according to agreement. Provide what is nec- 
essary. Engage a fresh crew." Ahrens & Co. accordingly paid to 
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the master and crew of the schooner in Yokohama $1,413.22, and 
for supplies furnislied and repaire to the schooner $774.09, and for 
expenses on the cargo of the schooner $165.18, and also for other 
advances, including cash paid to Capt. Crew and the expenses of his 
last illness, |741.94, aggregating $3,094.43, for which they drew on 
Lorentzen at San Francisco, which draft Lorentzen paid. Prom 
Yokohama there were sent to Lorentzen, at San Francisco, by 
steamer, 128 sklns of the catch of the schooner, including the skins 
of 27 pups, for which Lorentzen realized $1,096; and upon return 
of the schooner to San Francisco, which was done by means of a 
new crew shipped at Yokohama, Lorentzen received from the 
schooner 108 skins, besides the skins of 85 pups, for which he real- 
ized $1,298, aggregating $2,394. The claim preferred by him by 
means of his intervention includes, in addition to the $3,094.43 paid 
on the draft of Ahrens & Co., the $2,800, loaned by Lorentzen to 
Crew on the 13th of December, 1893, aggregating $5,894.43, from 
which, in his account, he deducts the $2,394 realized by him for the 
skins, but which amount he claims the right to apply in part pay- 
ment of the $2,800 loan, leaving the whole amount of the advances 
made in Yokohama by Ahrens & Co. for Lorentzen unpaid, and 
which the latter contends are preferred in character to the claims 
for supplies furnished in this state for the use of the schooner, up- 
on the request of her master, prior to the commencement of the 
voyage. 

There are several reasons why we think the court below was 
right in refusing to sustain this contention on the part of Lorent- 
zen. It will be sufQcient to state one or two. In the flrst place, 
he had not a particle of right to appropriate the proceeds of the 
skins to the payment of the money loaned by him to Crew on De- 
cember 18, 1893. For that loan he took Crew's note, seeured by a 
mortgage upon the schooner. By his contract of December 13, 
1893, he agreed to buy the skins constituting the catch, and pay for 
them at certain stipulated rates. Out of that purchase money, ex- 
penses necessarily incurred on the voyage were properly payable; 
and, out of the net proceeds, the oflQcers and men of the crew were 
entitled to their respective shares, in accordance with the agree- 
ment annexed to the shipping articles, for the services rendered 
by them on the voyage. If, therefore, it be conceded that the $1,- 
413.22 paid by Lorentzen through Ahrens & Co., at Yokohama, 
to those of the crew who refused to proceed with the voyage, was 
properly paid, the proceeds of the skins are properly applicable to 
the reimbursement of that payment so far as necessary. But, ac- 
cording to the shipping articles, not one of the officers or men of the 
crew was entitled to pay for his services until the return of the 
schooner to her home port. They were not therefore entitled to be 
paid in Yokohama by anybody. By their refusai at that place to 
proceed with the voyage, — no excuse for such refusai appearing, — 
they forfeited their right to pay. 

What has been said with respect to the application of the pro- 
ceeds of the skins to the payment of the seamen's wa'ges applies 
equally to the advances for supplies and repairs to the vessel made 
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at Yokohama by Lorentzen, through Ahrens & Ce, and to the 
advances there made for expenses on the schooner's cargo. Even 
if it be conceded to be shown that those advances were made on the 
crédit of the vessel, the proceeds of the skins are properly appli- 
cable to their repayment. It re&ults that the judgment must be 
aESrmed, and it is so ordered. 



THE FRANK H. GIBSON. 

THE CYCLONE. 

THE FITZPATRICK. 

BAKER V. THE CYCLONE. 

(District Court, N. D. New York. March 2S, 1898.) 

CotLisioN wiTH Dock — Dripting Vesselb. 

A schooner was moored by means of ropes to the breakwater of the Erle 
Basin, and her cargo was being transferred to a canal boat by a floating 
elevator. The elevator was held In position at the side of the schooner 
by Unes thrown ont to her, and also by means of four oak spuds driren 
Into the ground, one at each corner; and the canal boat was lashed to her. 
The wlnd was blowing a gale, and parted the f orward Unes of the schooner, 
and she drifted around, carrying the other boats with her, until at right 
angles wlth the breakwater. The foreman of the elevator haviug failed 
to eut the Unes that held the elevator to the schooner, although requested. 
the master of the schooner eut them, and she was saf ely removed. The 
elevator and barge then soon drifted across the basin, colUding with a 
dock, and both were damaged. Eéld, the canal boat was not at fault; that 
the schooner, having placed the vessels in a dangerous position, was at 
fault In cutting the Unes at the time and manner shown; and that the 
elevator was at fault in maklng no effort to secure herself by additional 
Unes, or procure assistance, though she had time and opportunity to do so, 
prior to the cutting of the ropes; and both were jointly Uable for the dam- 
age done the canal boat. 

The libel was filed by William F. Baker against the Cyclone 
in January, 1895, to recover damages in the sum of $925 sustained 
by the canal boat Frank K. Gibson by reason of the alleged négli- 
gence of the Cyclone. In June, 1895, the Fitzpatrick was brought 
in on pétition flled by the Cyclone alleging that the accident was 
the resnlt of the négligence of the Fitzpatrick which caused the 
damages to the canal boat, not only, but also to the Cyclone in the 
sum of $1,191. The Fitzpatrick duly flled an answer denying 
négligence on her part, and charging that the accident resulted 
from the négligence of the Cyclone and the canal boat 

Josiah Cook, for libelant. 

John L. Romer, for the Cyclone. 

Harvey L. Brown and Harvey D. Goulder, for the Fitzpatrick. 

COXE, District Judge. The accident which caused the damages 
complained of occurred October 14, 1893. The Gibson was an 
ordinary canal boat, 96 f cet long and about ITJ feet beam, having 
no motive power of her own. The Cyclone was a floating elevator, 
82 feet long, 36 feet beam and about 4| feet draught. She had 
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square ends and a flat bottom. On tbe center of this scow was 
built a tower 40 feet high, 35 feet square at the base and 25 feet 
at the top. ïhere was a yoke, and two slides running up to a 
height of 104 feet above the deck, in which the elevator's leg was 
raised and lowered. She was anchored by means of four spuds, 
one at each corner. Thèse spuds were of white oak 12 inches 
square and 35 feet long. The elevator would move up and down 
on thèse spuds as the water rose and fell, the ends of the spuds 
being imbedded in the mud. The Fitzpatrick was a four-masted 
schooner, 240 feet long, 41 feet beam and 16i feet draught, when 
loaded. At the time in controversy the Cyclone was lying near 
the southerly end and on the east side of the Erie Basin break- 
water, which was her usual place for transacting business. The 
breakwater is a stone wall about three-quarters of a mile long, 50 
feet wide and frona 12 to 16 feet above the level of the lake when 
the water is in a normal condition. On the inner side of the 
wall at intervais of 56 feet large iron rings are placed in staples 
anchored in the wall so that vessels can moor there. Thèse rings 
are 6^ inches in diameter on the inside. The Erie Basin had grad- 
ually fallen into disuse and had filled up with mud and silt, but a 
channel had been dredged for the accommodation of the Cyclone 
125 feet wide, 18 feet deep and long enough to enable large vessels 
to lie there and unload. On the 13th of October, 1893, the Fitz- 
patrick was sent to the breakwater to hâve her cargo of corn 
transferred to canal boats by the Cyclone. She was moored by 
means of Unes through the rings. The elevator was anchored just 
east of the schooner and about midships. She also had Unes out 
to the schooner. The canal boat was east of the elevator and 
lashed to her. The elevator was thus between the schooner and 
the canal boat, her leg being on the one side and her discharge 
spouts on the other. The work of unloading was not entirely 
completed on the 13th of October, and was resumed on the morn- 
ing of the 14th at 7:30 o'clock, continuing for about an hour. 
The wind was blowing a gale down the lake on the moming of 
the 14th, and increased in velocity until it caused the forward lines 
of the Fitzpatrick to part, with the resuit that she struck the 
elevator with sufflcient force to break her spuds, and the two ves- 
sels, with the canal boats moored to the elevator, drifted around 
until the Fitzpatrick was nearly at right angles with the break- 
water, her bow extending into the shallow water to the east of 
the dredged channel. She remained in this position, held by her 
stern lines to the breakwater, until about 3 o'clock, when she was 
pulled out of danger by three tugs which were sent to assist her. 
The tugs flrst attempted to pull the schooner and elevator around 
to their original position at the breakwater, but after working for 
some time without success the master of the schooner notifled 
the foreman of the elevator to east off the lines which held the 
elevator to the schooner. The foreman having refused or neg- 
lected to do this, the master of the schooner eut the lines, and the 
tugs immediately thereafter released the schooner and towed her 
to a place of safety. The two lines which thé elevator had to 
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the breakwater soon parted after the lines to the scliooner were 
eut, ajQd she drifted across the Erie Basin, and coUided with tlie 
dock on the opposite side, caùsing damage to the canal boat and 
to herself. The following diagrams are prepared by the court 
simply as illustrations. They are net drawn to a scale, and are 
introduced solely to make the situation more intelligible. No. 1 
shows the vessels when moored to the breakwater, No. 2. after the Fitz- 
patrick's lines were parted and she had swung around at right angles 
to the breakwater: 

Mo. 1. 

L AK E E RIE 




No. 2. 




XBE FBANK R. GIBSON. 



The Gibson. 
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No négligence is împuted to the canal boat, except that she was 
not sufflciently manned. ïhis proposition cannot be maintained ei- 
ther on the law or the facts. Two persons were aboard at the time, 
a sufflcient number for ail ordinary contingencies. It is said that if 
her captâin or steersman had been on board she might hâve been eut 
loose, and so hâve avoided the accident. But this is highly prob- 
lematical. She had no notice that the lines from the elevator to the 
schooner were to be eut. Apparently her safest course after the ele- 
vator was adrift was to remain where she was. Had she cast off 
her lines she might hâve encountered more serious difflculties. She 
had no means of propulsion, and might hâve drifted helplessly upon 
the rocks or sunken wrecks of "the middle ground." She certainly 
would hâve collided with something. In thèse circumstances she was 
uot at fault in maintaining her position. 

The Fitzpatrick. 

It must be conceded that the initial cause of the accident was the 
parting of the schooner's head lines. Had thèse held, the vessels 
would hâve been perf ectly safe. The schooner was sheltered from the 
wind, to some extent, by the breakwater, which must hâve been from 
six to ten feet above the water of the basin. The schooner's side was 
about nine feet above the breakwater. That her lines parted affords 
a presumption that they were insuiHcient. When the schooner swung 
around she carried the Cyclone with her. The latter's spuds were 
broken, and it is a fair presumption that this was caused by the 
schooner striking against her. No other suflficient cause is proved or 
suggested. The elevator was then helpless, made so by the act of the 
schooner. Their relative obligations were thus changea, and it cannot 
be asserted that after depriving the elevator of her principal means 
of anchorage the schooner owed her no greater obligation than be- 
fore. The master of the schooner testifles that he had ail the lines 
out to the breakwater that it was possible for him to use. Assuming 
that he is correct in this statement, it was still his duty, having placed 
the elevator in a situation of danger, to act with discrétion and pru- 
dence, and not subject her to additional and unnecessary risk. The 
schooner was not called upon to remain where she was, as the subsid- 
ence of the water would place her in great péril; but in releasing 
herself it was her duty not to subject the other vessels to danger which 
could hâve been avoided. Having informed the foreman of the ele- 
vator that "if he wished to take his own chances he could stay right 
alongside of the schooner," she should, if she intended to eut the lines, 
at least hâve given timely warning of her intention. The schooner 
was not justifled in cutting the lines at the time and in the manner 
shown by the proof. The danger was not then imminent, and insuflfi- 
cient notice of the schooner's intention was given to the elevator. 
The latter had not sufflcient time thereafter to secure other assistance 
or provide additional means of safety. If the elevator had known 
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that her Unes were to be eut, she might hâve taken a number of pré- 
cautions to insure her againiât drifting across the basin. Had the 
canal, boatknown of this in time, she could hâve procured the serv- 
ices of a small tug and been towed to a place of safèty. 

■ 'Thë '"cyclone. \ ' " ' 

Assuming that the CjcloneîWas nroperly equipped for ordinary pur- 
poses, she certainly was in no condition to cope with the situation 
which confroûted her on the morning in question. From the time 
she was swung around by the schooner, and. rendered comparatively 
helpless by the breaking of her spuds, to the time when she was final ly 
set adrift,: six hours elapsed. During this time she did practically 
nothing to better her condition, except to put out an additional Une. 
She had two lines to the breakwater, but she could hâve put out other 
lines. The fojreman.testified that he knew the lines he had out to the 
breakwater would not alone holdthe éleva tor. There was a line sev- 
eral hundred feet in length on the elevator which was not used. This 
could hâve been utilized, and any number of additional lines could hâve 
been procured. The Cyclone had no anchor. An anchor might hâve 
held her at least until she could hâve procured the assistance of a 
tug. That such assistance would hâve been available is demonstrated 
by the fact that àfter she drifted across the basin a tug got a line to 
her, and arrestëd her further progress. A tug came to her during the 
morning and offered help, but thé offer was not accepted. The harbor 
of Buffalo was fuU of tugs, and onç was lying near to assist the vessels 
when called on. After being wàrned repèatedly to do something to 
relieve the situation, the Cyclone persistèd in doing nothing. The 
conclusion cannot be resisted that the accident was the resuit of the 
joint fault of the Fitzpatrick and the Cyclone. It folio ws that the 
libelant is entitled to a decree against the Fitzpatrick and Cyclone 
with costs. The Cyclone is entitled to a decree against the Fitzpatrick 
for half her damages and half her costs. There should be a référence 
to compute the amount due. 
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FLOEIDA C. & P. E. CO. v. BELL et al. 

(Circuit Court of Appeals, Fifth Circuit May 24, 1898.) 

No. 599. 

1. Fédéral Courts— Jurisdiction. 

The fédéral courts hâve jurisdlctlon of an action to recover possession 
of lands which plaintifif daims by vlrtue of pre-emption under the laws of 
congress, and which défendant claims under an act of congress granting 
land to railroads, and where it appears that défendant resisted the plaln- 
tiff's pre-emption claim in the différent stages of the prosecution thereof. 

2. Same. 

The fédéral courts hâve jurisdlctlon of an action for mesne profits of land 
during the time between plaintiff's pre-emption entry and the Issuance of 
the patent. 

3. PlBADING— JUHISDICTION. 

ïhe jurisdiction of a court does not dépend on defendant's answer, and 
cannot be taken away by it. 

4. Plbadtng. 

A plea that "plaintiff Is a person non compoa mentis and Insane, and can- 
not majntain the sald above-entitled suit," is not good. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

This was an action by William J. Bell and others against the Flor- 
ida Central & Peninsular Eailroad Company to recover possession 
of land and damages for the occupation and use thereof. There was 
a judgment for plaintifEs in the circuit court, and défendant brings 
error. 

J. C. Cooper, W. W. Howe, W. B. Spencer, and C. P. Cocke, for 
plaintiff in error. 
H. Bisbee, for défendants in error. 

Before FARDEE and McCOEMICK, Circuit Judges, and 
SWAYNE, District Judge. 

McCOEMICK, Circuit Judge. This case is brought hère on a writ 
of error to the circuit court of the United States for the Southern 
district of Florida. The déclaration, filed in that court, December 
29, 1896, is as folio ws: 

"William J, Bell, John W. Bell, Frank A. Bell, who at and before the time 
this suit was commenced were citlzens of the state of Texas, E. A. Bell, Ma- 
tilda P. Feihe (née Bell), ail heirs of and children of Louis Bell, late of Hills- 
borough county, state of Florida, deeeased, George A. Bell and Simon Bell, 
helrs of and grandchildren of the said Louis Bell, and Antone Feihe, the hus- 
band of said Matllda P. Feihe, plalntiffs, by H. Bisbee and Padgett & Forrest, 
their attorneys, sue the Florida Central & Peninsular Railroad Company, a 
corporation organized and exlsting under the laws of Florida, the défendant, 
because the défendant heretofore, to wlt, in the year 1890, took possession of, 
as its railroad bed and right of way, and built its railroad of four tracks across 
ind through and upon, a strip and parcel of land, being a part of lot 8, section 
2*, township 29 south, of range 18 east, according to the surveys, maps, and 
piats thereof made by the government of the United States, and under and 
according to the laws of the said United States, which said lot 8 is in 
Hillsborough county, state of Florida, and in the said Southern district 
of Florida; which said strip and parcel of land, so taken as aforesald by 
87 F.— 24 
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the défendant, and which the said défendant Is In possession of and was 
In possession of at -the time ot the. commencement of this suit, contains 
about seven acres, of the value of $30,000, to which the plalntlffs claim 
title; and the , défendant has received the rents and prpflts of said land 
since the Ist day of Decemher, 1889, of the yearly value of $4,000, and 
refuses to deliver the possession of the said land to the said plaintififs, or 
to pay the rents or profits thereof. And the said plaintifCs allège that, in 
and by the construction of its said railroad upon, over, and through the said 
strip and parcel of land by the défendant, the défendant has dug up the said 
land in mafcing its roadbed, apd has taken away and removed the plaintiffs' 
fences thereon, and the soiland sand thereof, and other wrongs and trespassea 
and Injui-les to the said land and to the plaintiffs' possession and freebold 
commlttéd, to the plaintiffs' damage of $10,000, exclusive of ^uch rents and 
profits, which the défendant n^glects and refuses to pay to the plaintiffs. 
And the plaintiffs allège that they claim, title to the said land under and by 
virtue of a patent granted by the government of the United States of America 
to the said Louis Bell and his helrs, upon a pre-emption claim for said land 
under the laws of the United States, originally commenced and flled in the 
local land office of the United States qf Ainerica at Gainesville, Florida, in 
1883, and prosecuted by the heirs of the said Louis Bell and hls heirs, the 
plaintiffs, in said land office, and upon appeal in the général' land oiBce of the 
government; and upon and from an appeal from the décision of the commis- 
sioner of thé said gênerai lapd office to the secretary of the Interior of the 
United States the said heirs prosecuted the pre-emption claim, until, by the 
order and^ecislon of the sa.}p, secretary^ the said patent was granted. And 
the plaintiffs allège that at varioiis and sundry times durlhg the said prosecu- 
tion of the said pre-emption claim In the gênerai land office aforesald, and in 
the office of and before the said secretary, the défendant claimed, insisted, 
and contended tha,t the plaintiffs^vere not, under any of the laws of the United 
States, entitled to hâve a patent to said land granted to the said Louis Bell 
and hls heirs; and the said défendant, at the tlme of the commencement of 
this suit, clàiiiied and Insisted thàt thé plaintiffs derlved no title to the said 
land under and by virtue of the patent, and at said time claimed that under 
the laws of the United States of America, and especially under and by virtue 
of the flrst section of ail act of congreés. entitled 'An act grantlng public lands 
in alternate sections to the states of Florida and Alabama, to ald in the con- 
struction of certain railroads in said states,' approved May 17, 1856, it was en- 
titled and had the right to locate the route of its railroad and construct the 
saroe through the said lànds, apdto bejn possession thereof, on the ground, 
among other grounds, that the said section 8 was a part of that tract of land, 
which eonstituted at one time a military réservation knôv^ri as the 'Fort 
Brooke Military Keservation,' at Tampa, state of Florida. And the plaintiffs 
allège thàt after'tbé passrfge;of au aetj pf congress entitled 'An act to provide 
for the dispoual of abandonçd açd useless military rese;rvatlons,' approved 
July 5, 1884, .tVeycpntended' for, àndclailned title to, and â'patent to, the 
said parcél of lànd under and by Virtue of the flrst proviso of the second sec- 
tion of the last-mentioned act of congress, both in the office lof ^he said gênerai 
land office and of ,^he secretary ,of, the interior, and the défendant appeared 
in both of the sâîd oiflcés by Its cbnnsel, and there claimed ànd contended, 
and at the coinmencemept, of this suit claimed and contended, that thé plain- 
tiffs were riot entitled to a patent or titlè to said parcel of land under the said 
proviso of the said act bf congress, ànd at the timés aforésaid it claimed and 
insisted that i,twas entitled to locate the route of its railroad through said 
parcel of land, ànd to be in the possession thereof, ùndèr and by force of the 
third proviso, of the aforesald act of congress approved May 17, 1856; to the 
plaintiffs' dam a,gé of $40,000." 

To this déclaration, the Florida Central & Penînsular Railroad 
Company, thç plaintifE in error, on Pebruary 1, 1897, Submitted the 
following plea: 

"Now cornes the défendant In the above-entitled cause, by John C. Cooper, 
its attorney, and for a plea to plaintiffs' déclaration sayS' It Is not guilty as al- 
ieged in said déclaration." 
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On February 5th the défendant moved the court for leave to sub- 
mit additional pleas, as follows: 

"(2) Now cornes the défendant in the above-stated cause and for a further 
plea, flled by leave of court, says that thla honorable court has no jurisdictlon, 
and dld not hâve any jurisdictlon at the time of the commencement of thia 
suit, to entertain said suit; and défendant admits that before the commence- 
ment of this suit a patent vyas issued from the United States to Louis Bell 
and his heirs to ail of lot 8, section 24, T. 29 S., R. 28 E., and that the plaln- 
tiffs claim title to said land described in the déclaration as heirs of Louis Bell 
uuder said patent; and this défendant says it is not true that the défendant, 
at the time of the commencement of this suit, claimed and insisted that the 
plaintlfCs derived no title to the said land under and by virtue of the said 
patent; and it is not true that at said time, or at any time since, the défendant 
claimed under the laws of the United States of America, or under an aet of 
congress entitled 'An act granting publie lands In altemate sections of the 
States of Florida and Alabama, to aid In the construction of certain railroads 
in said states,' approved May IT, 1856, or under an act of congress entitled 
'An act to provide for the disposai and abandonment of useless military réser- 
vations,' approved July 5, 1884, or any other act of congress or law of the 
United States, any right, title, or Interest in said land, or to locate the route of 
its railroad and construct the same through said land, but this défendant ad- 
mits that novr, and at the time of the commencement of this suit, it had no 
claim or title, and that it does not now, and did not at the time of the com- 
mencement of this suit, assert any claim or title, to said land under any act 
of congress or law of the United States. Wherefore the défendant says that 
this honorable court should no longer entertain jurisdictlon of said suit, and 
said suit should be dismissed. 

"(3) And for further plea défendant says that the plalntiff Matilda P. Felhe 
is a person non compos mentis and insane, and cannot maintain the said 
above-entitled suit. 

"(4) And for a further plea défendant says that in December, 1889, and in 
January, 1890, it located and construeted its road and took possession of said 
right of way across and through said lot 8, section 24, township 29 south, of 
range 28 east, described in the plaintiffs' déclaration, and laid its tracks there- 
on, and has continuously ever since maintained and operated said railroad 
thereon; and that on the 21st day of Becember, 1896, it flled its proceedings 
and pétition in the circuit court for the Sixth judicial circuit In and for the 
county of Hillsborough, state of Florida, for the purpose of having valued 
and condemned the said land, and to acquire title under Its right of eminent 
domain under the laws of the state of Florida, and that process was duly 
issued upon the said pétition and proceedings as required by the laws of the 
state of Florida, direeted to the plaintiffs in this suit as défendants to said 
proceeding, and the said process has been served upon said défendants, who 
hâve answered the said pétition, and said proceedings are now pending and 
undisposed of in said court; and that in and by the said proceedings, and the 
Judgment of said court thereof, this défendant will acquire the title of the 
plaintiffs to the said property, and the compensation wlU be awarded and pald 
thereunder to the plaintiffs for their right, title, and Interest in the said prop- 
erty. 

"(5) And for a further plea défendant says that theretofore, to wit, on the 
21st day of January, 1890, the complainants, and those under whom they claim 
as heirs at law, flled their original bill in this honorable court, on the equity 
side, to enjoin the défendant from constructing and operatlng its railroad 
across said land; and that on the 2d day of January, 1890, his honor. Don 
A. Pardee, circuit j.udge, Issued an order on said bill for a temporary Injunc- 
tion against the défendant, but providing that, upon the defendant's flling its 
bond in the sum of $5,000, said injunetion should be dissolved, or on the 
defendant's acquirlng title under condemnation proceedings under the laws 
of the state of Florida; that said défendant did file the said bond, which was 
approved by the clerk of this court, through his deputy clerk at Tampa, 
Florida, and that on the 22d day of December, 1896, said plaintiffs In this suit, 
. by leave of court, flled their supplemental bill in the said above-mentioned 
equity cause in this court, setting up the former proceedings on the original 
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blll, and that they, as heirs at law of Louis Bell, had acqulred a patent to 
sald land from the United States, and praying for an Injunctlon against the 
defendant's using or occupying any portion of sald land, or from runnlng or 
operating Its said railroad upon said land, and that the défendant be decreed 
to hâve no right to condemn any part of said land under the laws of eminent 
domain of the state of Florida, and to enjoin the same, and for compensation 
to the eomplalnants for the value of said land, and to remove sald railroad 
from said lot, and for compensation for the use and occupation of said land 
by the défendant, and for waste and damage alleged to hâve been committed 
on said lot by the défendant. On February 1, 1897, this défendant filed ita 
answer to the sald supplemental biU, setting up Its défenses thereto, and also 
alleging that It had not commenced proceedings In the circuit court of the 
Sixth judlcial circuit, Hillsborough county, state of Florida, for the purpose of 
•condemning said property under the laws of eminent domain of the state of 
Florida; and that the sald equity cause Involves the title to the same land, 
and in ail respects the same subjeet-matter and the same relief, as this suit, 
and sald equity cause Is stiU pendlng and prosecuted by the eomplalnants. 
Wherefore défendant says the plalntiffs ougbt not to maintaln this suit against 
this défendant." 

Thereupon the court made this order: 

"This cause comlng on to be heard upon the motion of the défendant for 
ïeave to file additlonal pleas, • * • and It havlng been fuUy heard and con- 
sldered, and It appearlng that none of said pleas constitute a good défense to 
sald action that could not as well be shown under the gênerai plea of not 
guilty, It is ordered that said motion to file additlonal pleas be denied. * • *" 

On March 5, 1897, the plaintifE in error presented its motion as 
folio ws: 

"Now cornes the défendant In the above cause on this day and moves the 
court to dismiss said cause, for the reason that there is nothing upon the face 
of the déclaration to show that this court has jurisdlction to hear and déter- 
mine the sald cause." 

— On which the court made its order, to wit: 

"On considération of this motion to dismiss, it la ordered In open court, 
March 11, 1897, that sald motion be dismissed." 

Thereupon the parties filed in open court a written stipulation in 
thèse words: 

"Now corne the above-named parties, plalntiffs and défendant, by thelr 
respective counsel, and hereby agrée to waive a jury, and that the action may 
be trled by the court without a jury." 

On March 23, 1897, the circuit court made its flndings, as follows: 

"This cause coming on for a hearing by the court without a jury, a jury 
' having been waived herein by a stipulation by the parties In writing, and 
having been fully heard by the Introduction of documentary évidence and the 
testlmony of witnesses, and being duly consldered. the court finds, as matters 
of law, that the plalntiffs are entiUed to the possession of, and hâve a fee 
simple title In and to, the land hereinafter described, and the undlvlded 
interests of the plalntiffs In and to the sald land are as follows, to wit: Wil- 
liam J. Bell, John W. Bell, Frank A. Bell, Ellza A. Bell, and MatUda P. Feihe 
(uée Bell) hâve and own each one undlvlded stxth part and Interest In the 
sald land; and that George A. Bell and Simon Bell hâve and own each one 
undlvlded twelfth part and Interest In sald land. And the court further flnds, 
as a matter of law, that the plalntiffs hâve at ail tlmes within seven years 
next before the commencement of this action been entltled to the exclusive 
possession of said tract or lot of land hereinafter described, and are entltled 
to sùch amount in the form of jùdgment for damages and mesne profits as will 
fully compensate them for any damages that hâve been sustained, and loss 
of reuts and profits wbicb bave been caused, by the unlawful trespass and 
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possession of the défendant herein. And the court further flnds, as a matter 
of fact, that In damages and in loss of rents and profits the plaintifCs hâve 
been injured and damaged to the extent of $1,055. And the court further finds, 
as a mixed matter of law and fact, for the plaintifCs, and that they should 
hâve judgment for the shares and portions as found in the first flnding, to 
wit: William J. Bell, John W. Bell, Frank A. Bell, Eliza A. Bell, Matilda P. 
Felhe (née Bell), each one-sixth part, and George A. Bell and Simon Bell each 
one-twelfth part, in fee simple Interest In and to the foUowing described lot 
or tract of land, to wit: A strip and parcel of land, being a part of lot 8, 
section 24, township 29 south, range 18 east, of the meridian of Tallahassee, 
State of Florida and county of Hillsborough, known and described as foUows, 
to wit: Beginning at a point In the east boundary line of sald lot 8, at a 
distance of 75 feet in a south direction from the northeast corner of said lot,— 
running southwesterly parallel to the northwesterly boundary line of sald lot, 
to the western boundary line of sald lot 8, fourteen hundred and twenty-four 
feet; thence south, on said western boundary line of, 75 feet; thence north- 
easterly, on a line parallel to said northwestern boundary line of said lot, 
to the eastern boundary Une of said lot; thence north, along said eastern 
boundary line 75 feet, to the place of beginning. And the court further 
assesses their damages for injury, use, and occupation while said land bas 
been held and occupied by said défendant company at $1,955, for which 
judgment should be glven." 

— ^And on the same day entered judgment in favor of the plaintiffs 
below (défendants in error hère) to the efifect that they "receive and 
recover from the défendant, the Florida Central & Peninsular Kail- 
road Company, the sum of nineteen hundred and fifty-four dollars, 

as well as for costs in this behalf; and it is further consid- 

ered that said plaintiffs hâve a fee-simple title in and to the lands 
and premises described as folio ws, to-wit: [Giving a description of 
the land.]" 

The assignment of errors embraces 12 spécifications. After a care- 
ful examination and considération of the record and the briefs and 
oral arguments of counsel submitted, we deem it necessary to no- 
tice only the fourth ground of error suggested by the plaintiflE in 
error, that the court below refused to grant the defendant's motion 
to dismiss for want of jurisdiction. It is clear to us that this as- 
signment of error is not well taken. The plaintiffs' whole suit in 
the circuit court rested upon the différent statutes of the United 
States giving their ancestor a right to pre-empt the land for which 
their action is brought. Moreover, their action was not for a re- 
covery of the land alone, nor for the establishment of their title to 
it alone, but an important part of their action, if not the chief part, 
so far as it invoked litigation, was the recovery of damages for the 
occupation and use of the land for the years prior to the issuance 
of the patent. That part of the plaintiffs' action the défendant be- 
low did not admit, but, on the contrary, zealousiy denied, and still 
stoutly contests, and makes that contest the foundation of four spéc- 
ifications of error embraced in its assignment. 

There is no effort in this case to found the jurisdiction of the court 
on the diverse citizenship of the parties. There is nothing in the 
record to indicate that the judge of the circuit court entertained 
jurisdiction of the case on that ground. The déclaration shows that, 
in the pre-emption claim by the ancestor of the défendants in error 
to the land involved, the claim was stoutly resisted by the plaintifl 
in error in the différent stages of the prosecution thereof and before 
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the différent oflBcers of the land department. It shows that under 
a named act of congress (apiproved May 17, 1856) the défendant 
claimed the right to occupy the land in question in the manner that 
it was occupying it, without aecountability to the défendants in 
error. It is difficult to perceive how the case made in the circuit 
court by the défendants in error could be determined by that court 
without its construing the acts of congress with référence to entries 
thereby authorized to be made on public lands, conditioned as the 
land in question was at the time of Louis Bell's entry; and the fact 
that there had been a long-continued contest in référence thereto in 
the différent offices, and before the différent oflficers, of the land de- 
partment, would seem sufl8cient to show that there might be a con- 
struction of the public laws relfiting to that particular part of the 
public domain which would uphold the right of the heirs of Louis 
Bell, and support their patent thereto, and also that there might 
be a construction of the laws of congress relating thereto which 
would defeat, as the défendant had loni? attempted to defeat, the 
right of this pre-emptor and his heirs. So that, independently of 
the claim for mesne profits for the time transpiring between the pré- 
emption entry aùd the issuance of the patent, it is clear that the 
issues made by the déclaration presented a case within the jurisdic- 
tion of the circuit court. Doolan v. Oarr, 125 U. S. 618, 8 Sup. Ct. 
1228; Railway Go. v, Ziegler, 167 U. S. 65, 17 Sup. Ct. 728; Pierce 
T. Molliken, 78 Fed. 196. There is even less room to doubt that the 
circuit court hàS jurisdiction of the case for the recovery of mesne 
profits accruing before the issuance of the patent. Evans v. Durango 
Land & Coal Go., 25 G. G. A, 531, 80 Fed. 433. 

We think the court did not err in refusing the motion of the plain- 
tiff in error for leave to file the additional pleas submitted. So far 
as thèse pleas were intended to affect the jurisdiction of the court, 
they are clearly bad, because the jurisdiction of the court did not dé- 
pend upon the defendant's answer, and could not be taken away by 
it. Osborn v. Bank, 9 Whëat. 826. 

As to the plea which sought to question the capacity of one of the 
plaintifls to Sue, it came too late, and, if it had been presented in 
time, it was clearly not good as pleaded. Dudgeon t. Watson, 23 
Fed. 161. 

As the record shows no error in the proceedings in the circuit court 
for which, iù our opinion, the judgment of that court should be re- 
versed, it is afBrmed. 



MONTGOMEEY y. McBERMOTT et al. 
(Circuit Court. S. D, New York. May 9, 1898.) 

1. EeS AdJÛDICjAtA— FEDERAL AND StATK COURTS. 

ïhe dëcision in an interpleader suit In a state conrt, that no Iten was 
obtaineà by a certain attachment levy, is binding upon the fédéral court to 
which the original attachn;ei;t «uit bas been removed. 
S. Attachmbnt— TiTLB TO Attachbd Pbopebty. 

A fédéral court does not, by virtue of an attachment levy, draw to itself 
the question of'the title of thé attached propèrty, so as to prevent the state 
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courts from decidlng such question In a suit subsequently brought for that 
purpose. 

Stephen H. Olin, for complainant 
E. Clifford Perkins, for défendants. 

WALLACE, Circuit Judge. To the bill of complaint filed in aid 
of an attachment obtained in a suit at law the défendants Perkins 
and Fowler Lave interposed a plea of res adjudicata. The plea Is 
directed to so much of the bill as allèges that the complainant ob- 
tained a lien by the attachment upon the fund which the bill seeks 
to reach. The case presented is substantially thia: The complain- 
ant, as plaintifiE in ah action at law in assumpsit brought against one 
McHenry, caused a warrant of attachment to be issued in the action 
against the property of McHenry. The writ was leried upon certain 
certiflcates representing the bénéficiai interests of the holders there- 
of in a trust fund of which Perkins and Fowler were trustées. The 
action, originally brought in a state court, was removed to the United 
States circuit court. 8ubsequently, and while that action was pend- 
ing, Perkins and Fowler, trustées, brought in a court of the state of 
New York an action of interpleader, making the complainant and 
certain persons who claimed to be owners of the certiflcates défend- 
ants therein. The trustées alleged in the interpleader action that 
the several défendants therein were rival claimants to the fund rep- 
resented by the certiflcates; the présent complainant by virtue of 
the attachment against McHenry, and the other défendants by trans- 
fer of the certiflcates to them from McHenry prior to the levying of 
the attachment. Relief was prayed that the controversy as to the 
rights of the several défendants to the fund be settled, and that, 
upon payment to such défendant as might be adjudged entitled there- 
to, the trustées be discharged from any further liability. The 
action was heard upon issues of law raised by demurrer. The court 
decided that the défendant, the présent complainant, acquired no 
lien upon the fund by thé levying of his attachment. The judgment 
is pleaded as res adjudicata upon that issuei 

Contrai'v to the impression entertained Upon the argument of the 
cause, I am of the opinion that the plea of rieS adjudicata is good. 
In the initerpleader suit the state court had jurisdiction of the 
parties and of the subject-matter of the controversy. One of the 
issues litigated was whether the présent complainant acquired any 
lien under his attachment upon the fund in controversy, Uulèss he 
did, the trustées could not maintain their action. It was essential 
for them in that action to make it appear that there was a real con- 
troversy between the rival claimants to the fund. They sought to 
do this by setting forth the facts upon which the respective rights of 
the claimants were based. Those upon which they alleged the 
rights of the présent complainant to be based were precisely those 
upon which in the présent action the complainant bases his right. 
The state court decided in the interpleader action that thèse facts 
did Uot give the complainant any lien. Whether this was well de- 
cided or not is a question which cannot be relitigated in another 
action between the trustées and the complainant. 
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It is objected that the state court wasnot compétent to entertaîn 
the question whether the complainaut acquired any lien under his 
attachment, because that was a question exclusively for the déter- 
mination of the United States circuit court, which was in légal cus- 
tody of the fund, notwithstanding' the trustées were in the actual 
possession. If the attached fund had been the res, the title to 
which was to be adjudicated in thç action in the United Çtates cir- 
cuit court, brought under the dômjnion of that court for that purpose, 
the jurisdiction of that court wôiild hâve been exclusive, and any 
subséquent proceeding agàinst the fund in a state court, involving 
its control and disposition, would hâve been nugatory and vold. The 
gênerai principle is stated in Covéll v. Heyman, 111 11. S. 182, 4 Sup. 
et. 355, as follows: 

"Thèse courts do not belong to the same System, so far as thelr jurisdiction 
is concurrent; and, altliough they co-exist in the same space, they are inde- 
pendent. and hâve no common: sûperlor. Thëy exercise jurisdiction, it is 
true, Wlthln the same territory, but not in thé same plane; and, when one 
talées into Its JurlsdictloDL * spécifie thing, that res is as much withdrawn 
from the judicial power of tjie other as If It had been carrled physically 
into a différent territorial spvereignty. To attempt to seize it by a foreign 
proeess is futile and vold." The régulation of process, and the décisions of 
questions relatlng to It, aïe pa'rt of the jurisdiction of the court from which 
it Issues." 

Thèse principles were appliec^ in this court in Bank v. Hazzard, 49 
Fed. 293, and they hâve bepn more recently considçred by the su- 
prême court of the United, States in Moran v. Sturges, 154 U. S. 256, 
14 Sup. Qt. 1019, and in Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 
403. ;, ,,.,:, . . ,,,/^ 

But the action in the United States circuit court was not one in 
which the title to the attached fund was in litigatiqu. It was de- 
cided in Buck v. Colbath, 3 Wall. 334;, that an action of trespass could 
be maintained in a state court against the marshal of a fédéral court 
who had seized the plaintiff's property upon an attachment againat 
the property of fhe person named in thewrit, notwithstanding the 
possession of the marshal >vas the possession of the fédéral court; 
and that judgment was quoted with approval in Covell v. Heyman, 
and bas been in many subséquent judgments of the suprême court. 
The principle of that décision was that the suit in the fédéral court 
did not draw to it the question of title to the attached property, and 
the action in the state court did not disturb the possession of the 
fédéral court. The court said: 

"The fédéral court could proceed to rènder its judgment in the attachment 
•suit, could sell and deliver the property attached, and hâve its exécution 
satisfied, wlthout any disturbance of its proceedings or any contempt of its 
process, whlle at the same time the state court could proceed to détermine 
the questions before it involved in the suit against the marshal, wlthout 
interfering wlth the nossession Of the property In dispute." 

Upon the same principle the action could hâve been maintained 
against the party who directed the marshal to levy the attachment. 

In the présent case the jurisdiction of the state court was not in- 
voked to disturb the custody of the fund by the United States circuit 
court. It was invoked to try the title to the attached property, at 
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least sufSciently to relieve the trustées, wh.o were in actual posses- 
sion, from liability to the rival claimants of the fund. 

The plea is allowed. 

The second plea which has been flled by the défendants to the com- 
plainant's bill cannot be allowed without disregarding the décision 
of Judge Coxe (83 Fed. 576) made upon the demurrer to the bill, and 
la therefore overruled. 



TUSTIN V. ADAMS et al. 
(Circuit Court, D. Washington, S. D. May 17, 1898.) 

1. HOMESTBAD. 

Public land which has In good falth been Inclosed, extenslvely Improved, 
and llved upon for a number of years, although It has not been entered 
as a homestead, is not subject to entry under the homestead law by other 
parties. 

2. HUSBAND AND WlFB— COMMUNITT PkOPERTT. 

A sale, by the husband, of a house buUt on public land In which the wlfe 
had a communlty Interest, Is bindlng on the wlfe. 

This was a suit in equity by Franees M, Tustin against Phoebe D. 
Adams and Spencer Jacobs to détermine the rights of contesting 
homestead claimants to public lands. 

John C. Stallcup, for complainant. 
Danson & Huneke, for défendants. 

HANFORD, District Judge. This suit is to obtain a judicial dé- 
termination of the rights of contesting homestead claimants under 
the land laws of the United States. On December 13, 1889, the 
complainant, Mrs. Franees Tustin, oflered to file in the United States 
district land office at North Yakima her application to enter as a 
homestead the tract of land in controversy, but her application was 
rejœted by the register and receiver for the reason that the land is 
part of an odd-numbered section, and was at that time supposed to be 
included in the land grant to the Northern Pacific Railroad Company. 
In subséquent proceedings in the land department the claim of the rail- 
road Company has been set aside. Subséquent to the date of com- 
plainant's application to enter the land as a homestead, the défend- 
ant Mrs. Adams claimed the same tract as a homestead, and in the 
contest proceedings between them the land department finally de- 
cided that Mrs. Adams had the better right, and a patent conveying 
the title has been issued to her. In the amended bill of compfaint 
filed herein, the décision of the secretary of the interior containing a 
récital of the facts and the secretary's conclusions of law is set forth 
in full, and the complainant allèges that the facts as found and set 
forth in the secretary's décision are such as to entitle her legally to a 
decree declaring her to be the real owner of the land, and that Mrs. 
Adams holds the title as trustée, and requiring her to convey the 
same to complainant. The défendants hâve demurred to the amend- 
ed bill, and the case has been argued and submitted by counsel for 
the parties, respeetively, upon the demurrer. 



S78 87 FBDBRÏlL , REPORTER. 

In the argaméit counael for the complaiiiaÊt insists .thîELt the oi^ly 
material facts showh by the décision of the secretary of the interior 
are: 

"First; that on the 13th day of Decèmbei?, 1889, the plalntiffi hereln, Frances 
M. Tustin, duly applied to enter the tract of land In controversy hereln as a 
homeatead under the land lawSiof tlie United States, and thereafter fulfiUed 
ail lawf ul requirements in relation thêreto. Second. That a year and ten days 
afterwards, to wit, December 23, 1890, défendant hereln Phoebe D. Adams 
applied to enter the same tract as a homestead. Third. That defendant's 
application was at flrst rejected on two grounds, one of whlch was plaintiff's 
prier application, but that thls ruUng'çyas afterwards reversed by the varlou» 
offlcers of the department, and declded In defendant's favor, and a patent 
to said lands Issued to her." 

Tliia statement of facts is, indeed, quite simple, and success wonld 
be easy for the cômplainant if her connsel could eliminate from the 
case ail other facts, and confine the inquiry to questions as to the 
rights of the parties arising frdm his statement, Were the contro- 
versy restricted within tl^» narrow limits proposed, I should agrée 
with him that the only logical and légal conclnaion to be drawn would 
be that his client is entitled to the land. The premi&es, however, are 
false in two particulars, and the argument built thereon is neces- 
sarily unsound. In the flrst place, it is not trué tiiat the secretary 
of the interior, in his décision, found as a fact that the cômplainant 
"fulfllled ail lawf ul requirements in relation" to her homestead claim. 
The law requires as a prerequisite to perfecting a title to land under 
the homestead law that the homestead claimant shall make a peace- 
able entry upon unappropriated public land, and establish a home 
theœon, by either erecting a dwelling house, or purchasing from the 
owner a house suitable for habitation, and continued résidence upon 
and cultivation and improvement: of the land. The secretary's déci- 
sion contains no findings ofsuch facts in the complainant's favor. 

In the second place, it is necessary, in order to reach a just déci- 
sion in acQordance with the légal rights of the parties, to take into 
considération the facts as to the status of each party, — as to the 
nature and condition of the land, as to the date and manner of tak- 
ing possession, as to the improyements made upon the land, and as 
to jthe good faith of each in meeting the requirements of the home- 
stead law. The facts set forth in the secretary's décision, which I 
deem important and material, are as foUows, viz.: 

"The tract hère Involved, vIz. the N. W. Vi of Sec. 31, T. 13 N., B. 19 E., 
North Takima, Washington, land district, Is within the primary limits of the 
grant to the Northern Pacific Kallro^d Company, branch Une, the wUhdrawal 
for the beneflt of whlch becanie effective July 11, 1879. Map of deflnite loca- 
tion was flléd May 24, 1884. • * * In 1880, J. M. Adams, who was at that 
time receiver of the land oflce at North Yalilma, took possession of the tract, 
and began fenclng, Irrlgating, and otherwlse Improvlng It. Supposlng, under 
the rullngs pf the department at that time, that It was rallroad land, he flled 
with the Northern Pacific Railro^d Company his application to purchase sald 
tract when the coùipany should hâve àcquired tltle théreto, and on June 22, 
1881, he recelved from the gênerai land agent of sald oompany a card aclinowl- 
edging the receipt of his application. In the spring of 1884, Joshua L. Tustin 
built a small house on one qorner of the tract, and on March 21, 1884, he flled 
his homestead application for the land. This application was rejected for 
the reason that 'It does not appear or is not shown that the tract was occupied 
bona fide at the date of wlthdrawal of June 11, 1879, for the beneflt of th& 
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tiranch Une of the Northern Pacifie Eailroad.' Tustin appealed, and a hearîng 
was ordered by your office to détermine the status of the tract. At this hear- 
îng, whlch was held on May 7, 1884, Adams was allowed to interrene. The 
record of the évidence submitted at said hearing remained in the local office 
unacted upon untU Septemher 20, 1888, when it was sent up with the report 
that the case had been dismissed at the request of ail parties; Tustin having 
flled a dismissal of his contest on September 7, 1888. July 30, 1889, Adams, 
who hàd become register of the land office at Spokane, Washington, flled his 
timber-culture application for said tract. This application was withdrawn 
by his attorney on September 21, 1889, and on the same day the tract was 
listed by the Northern Pacific Eailroad Company. December 13, 1889, Mrs. 
Frances M. Tustin applied to enter this tract as a homestead, alleging in an 
affldavit flled with her application that she was the wlfe of Joshua L. Tustin, 
and that she had been deserted by him on December 6, 1889. Said applica- 
tion was rejeeted on account of tiie railroad sélection, and Mrs. Tustin ap- 
pealed. ♦ • * About December 1, 1890, Adams died, and on December 23d. 
following, his wldow, Mrs. Phoebe D. Adams, applied to malie homestead 
entry of the tract In question. Said application was rejeeted on account of 
the pendency of the railroad company's appeal and the prior application of 
Irfrs. Tustin, and from this action Mrs. Adams appealed. She also flled motion 
for leave to Intervene In the contest between Mrs. Tustin and the railroad 
Company, and this motion, together with ail other papers filed by her, was 
forwarded to the department. * * » The évidence shows that from the time 
J. M. Adams took possession of this tract, in 1880, up to the date of his death, 
he was constantly improving it; that he brought water several miles to irri- 
gate it; that at the tlme of his death practically the whole tract was irrigated 
and under cultivation; and that he had thereon a good dwelling house and 
several outhouses, Since his death his wlfe and children hâve continued 
to réside on the land. In 1888, Adams, in order to settle the dispute between 
himself and Joshua L. Tustin, paid Tustin $540 to relinquish his contest, 
abandon ail claim he might hâve to the tract, and change his résidence. • * • 
About the last of May or flrst of June, 1889, Tustin and his wife moved to the 
Big Bend country, one hundred and flfty miles distant, where Tustin flled a 
pre-emption declaratory statement for a certain tract In Douglas county, 
Washington. They camped on this pre-emption tract in the Big Bend coun- 
try for two days, and then went to the home of Mrs. Tustin's mother, adjoin- 
ing the land in controversy, where they remained three weeks. At the ex- 
piration of that time they again took up their résidence in the house they 
had formerly occupied on the tract in dispute, the same house that Tustin had 
sold to Adams only a short tlme before. The testimony is conflictlng as to 
TVhether or not they made a forcible entry on the land at this time. A pré- 
pondérance of the évidence shows, however, that at the time the Tustins 
made thelr original settlement, in 1884, Adams had ail the tract inclosed with 
a wire fence, except one corner down under a hill; that Tustin built his house 
on that uninclosed corner; that afterwards Adams extended his fence entirely 
around the tract, and Tustin made an opening thêreln for entrance and exit; 
that after Tustin and his wlfe left in the spring of 1889 Adams had the opening 
closed; and that when the Tustins returned to the land they broke the fence 
to get in. December 6, 1889, Joshua L. Tustin left, and three days later Mrs. 
Tustin made out her homestead application as a deserted wife, flling the same 
on December 13, 1889. A decree of divorce was granted Mrs. Tustin on July 
13, 1891. No improvements hâve been placed on the land by Mrs. TlJstin 
since her return from the Big Bend country. In the f ail of 1890 she attempted 
to hâve some plowing done, but was restrained by an injunction. » • »" 

In the arguinent counsel for the complainant takes the ground 
that on the 13th day of December, 1889, Mr. and Mrs. Adams had no 
standing as homestead claimants because they had not then flled 
a homestead application in the land office, and on this date Mrs. 
Tustin made a proper application to enter the land as a homestead, 
and then and thereby her right to the land was initiated. In ef- 
fect this argument is a disclaimer of any right based upon prior 
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occqpation, or improrement oï the land by Mrs. Tustin or her hus- 
band, and I understand that her whole case rests upon wbat she 
herself bas done on and subséquent to tbe date mentioned. Let 
it bc conceded that at the time Mrs. Tustin tendered her homestead 
application for flling in the land office the Adamses had no standing 
as homestead claimants, and that the défendants' title was initiated 
subséquent to December 13, 1889, still they were in possession of the 
land, had it inclosed, and were the owners of the improvements 
whiçh they had made and paid for. Their occupation, inclosure, 
and cultivation of the land was not, in view of the facts recited in 
the secretary's décision, malà fide. No individual was wronged there- 
by, and only the government of the United States could legally insti- 
tuée proceedings to dispossess them. Under the circumstances men- 
tioned, Mrs. Tustin could not legally initiate any right to the land 
under the homestead law. The policy bf the government in oiïering 
public lands to the heads of familles upon the terms prescribed in the 
homestead law, is benevolent, and the act is to be liberally construed 
in faVor of the class of citizens intended to be its beneflciaries, but 
the benevolent spirit of the law does not sanction such rank injus- 
tice as the forcible seizure and appropriation by one individual of 
houses and costly improvements owned by others, nor the forcible 
breaking of inclosures, even. though as against the government the 
inclosures are unlawful. Atherton v. Fowler, 96 U. S. 513-520; Haws 
v. Mining Co., 160 U. S. 303-319, 16 Sup. Ct. 282. The house occu- 
pied by the complainant upon the premises was erected by her hus- 
band after her marriage, and before her séparation from him; there- 
fore it was community property under the laws of Washington ter- 
ritory in force at that time. By virtue of her marriage the complain- 
ant had an interest in the house as community property, and she 
never acquired any other right to it. The house being upon public 
land, the piily title which its bwners could claim was a chattel in- 
terest, and the husband bein,g the manager of the community prop- 
erty, and expressly authorized by the statutes then in force to sell 
and dispose of the community personal property, the contract which 
he made, vchereby he sôld the house to J. M. Adams for a considéra- 
tion of $540, was valid, and the complainant was bound by it, ex- 
actly as she might be bound by any other contract made through a 
duly-authorized agent. Absolute want of good faith on the part of 
the complainant in claimîng this land under the homestead law clear- 
ly and conqlusively appears by the taking possession of this house, 
which her husband had previously sold to J. M. Adams, without his 
consent. I consider that the demurrer to the amended Mil should 
be sustained for the reasons that it is shown conclusively by the ûud- 
ings of the secretary of the interior that the land was not, on or 
subséquent to December 13, 1889, subject to entry by the complain- 
ant under the homestead law, and she has not fulfiUed any of the 
: requirements of the law as to résidence upon and cultivation and 
improvement of. the land. 
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MASTJRY V. AEKANSAS NAT. BANK et al. 

(Circuit Court, B. D. Arkansas, W. D. June 2, 1898.) 

1. Corporations— Transfbr of Stock— Lawb Gotkeuinq Transaction. 

A transfer of stock In a corporation Is governed by the laws of the 
domicile of the corporation, rather than of the place where the transfer 
occurs. 

2. Same— Recording Transfeb with Countt Clbrk. 

Sand. & H. Dlg. Ark. § 1338, pro vides that no transfer of corporate stock 
shall be valid, agalnst creditors of the transferror, untll recorded with 
the county clerk In the county where the corporation bas Its office. Heli, 
that a pledge In New York of stock In an Arkansas corporation, not re- 
corded In Arkansas, was vold as to an attachlng créditer of the transferror 
In the latter state. 

This is a bill in equity by Grâce Masury against the Arkansas Na- 
tional Bank and others to cancel a sheriff's sale of shares in a corpo- 
ration, and to déclare and foreclose a lien on the stock. The cause 
was heard on demurrer to the bill. 

Thls cause Is before the court on a demurrer to the bill and amended bllls. 
The materlal facts necessary to a détermination of the demurrer are: Hoga- 
boom was the owner and holder of shares of stock of the Park Hôtel Com- 
pany, a corporation existing under the laws of the state of Arkansas, and 
havlng Its domicile in the county of Garland. That, of the shares thus owned 
by him, he held 400 shares evldenced by certlflcate No. 36. That the face 
value of each share was $25. That in January, 1891, he borrowed the sum of 
$10,000 from the complalnant, and executed hls note therefor; and, as se- 
curity for this loan, he assigned and delivered to complalnant certlflcate No. 
36. That the loan was made and the shares assigned in the clty of New 
York, and that but a small part of the loan has been pald off. That complaln- 
ant was not advised as to the laws of this state, which require transfers of 
corporate stocks to be recorded In the office of the county clerk of the county 
In which the corporation has Its domicile. That In 1896 the défendant bank 
instltuted a suit by attachment against the said Hogaboom for a large In- 
debtedness due it from him, and that thèse 400 shares of stock evldenced 
by certlflcate No. 36, assigned and delivered to complalnant as securlty as 
aforesaid, were, with other stock standing In the name of said Hogaboom on 
the books of the corporation, selzed by the sheriff under and by virtue of said 
writ of attachment issued and directed to him out of the circuit court of 
Garland county, in which court said suit was pendlng, as the property of said 
Hogaboom. That before maklng said levy the secretary of the Park Hôtel 
Company, at the request of said sheriff, gave him a certlflcate that thèse 400 
shares evldenced by said certlflcate No. 36 appeared, with other stock, which 
It Is unnecessary to mention hère, on the books of thé corporation In the 
name of said Hogaboom; and thereupon said shares were selzed by the sheriff, 
under said wrlt, as the property of Hogaboom, the défendant In said wrlts. 
In the manner prescrlbed by the laws of the state, and a proper return made 
of the facts to the court In due time said bank recovered a judgment 
against said Hogaboom, the attachment sued out at the beginnlng of the suit 
was sustalned, and the sheriff ordered to sell the same. That in conformity 
with that order of the court the sheriff sold said 400 shares of stock, and the 
bank, the attachlng credltof, became the purchaser thereof ; the complalnant 
glvlng notice at the sale, and before the purchase of the bank, that she held 
thé same as a pledge for the Indebtedness due her from Hogaboom. The sale 
was duly reported to the court by the sheriff, and conflrmed. That before 
the sale complalnant applled to the secretary of the corporation for a transfer 
thereof, and a certlflcate of stich transfer, In order that she might hâve It 
recorded; but he refused to make such transfer, or issue her a certlflcate, 
for the reason, as stated by him, that this stock had before then been attached 
by thè Bherlff as the property of Hogaboom, under the wrlt of attachment 
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aforesald. That complalnant dld not know that the laws of Arkansaa re- 
qulred a transfer of corporation stocl? to be recorded, but thought an asslgn- 
ment and delivery thereof suflfiéient to pass title. The prayer of the bill is 
that the sheriff's sale be canceled; that the corporation be compelled to ex- 
écute to her a proper certificate of transfer, In order that the same may be 
filed by her for record; and that she hâve a foreclosure of her lien. 

' Rose, Hemmingwaj & Eosé and John M. Moore, for cQmplainant 
George G. Latta and Jacob Trieber, for défendants. 

WILLIAMS, District Judge. The only questions involved are 
whether; under the statutes of Arkansas, a seizure of shares of the 
capital stock of a corporation existing under the laws of that state, 
by virtue of a writ of attachment, or under exécution, takes prece- 
dence over a prior transfer or pledge, not transferred on the books 
of the corporation, nor flled for record in the oflSce of the county clerk 
of the county in which the corporation transacts its business, and 
whether the laws of this state govern such a transfer, if made in 
another State. As to the last proposition, learned counsel for com- 
plalnant claim that Black v. Zacharie, 3 How. 483, is conclusive that 
the laws of î^ew York, where the transfer was made, and not the laws 
of Arkansas, of which state the eompany was a corporation, control. 
The question involved in that suit was not that of a transfer of shares, 
but an assignment of the equity of rédemption in stock previously 
assigned and delivered, as a pledge. The court say: 

"We admit that the valldity of thls assignment to pass the right to Black in 
the stock attached dépends upon the laws of Loulsiana [the domicile of the 
corporation], and not upon that of South Oarolina [where the assignment was 
made]. From the nature of the stock of a corporation, which is created by 
and under the authority of a state, it is necessarily, like every other attrlbute 
of the corporation, to be governed by the local law of that state, and not by 
the local law of any foreign state." 

Judge Lowell, speaking of the same subject, says : 

"Whatever the gênerai principles of International law In relation to asslgn- 
ments of personal claims may be, the valldity of a transfer of stock is gov- 
erned by the law of the place where the corporation is created." Lowell, 
Stocks, § 50; Hammond v. Hastlngs, 134 TJ. S. 401, 10 Sup. Ct 727; Green v. 
Van Busklrk, 7 Wall. 140. 

I am therefore of the opinion that, unless the transfer of this stock 
is valid under the laws of Arkansas, the state which created the 
corporation, the laws of the state where the transfer was actually 
made cannpt control. The statutes of this state regulating private 
corporations, and specially the transfer of stocks, are peculiar, and 
différent from those of any state except Connecticut, from which state 
this statute was evidently taken. In that state it haS always been 
héld — and it is the settled rule ofillat state — ^that a transfer of corpo- 
ration stock is void, against attaehïng creditors, unless made in, strict 
conformity with the charter and by-laws of the corporation. Man- 
ufacturing Co. v. Smith, 2 Conn. 579; Northrop v. Tuïnpike Co., 3 
Çonn. 544; Turnpike Cû. V. Biinnel, ftOonn. 552; Dûttoti y. Bank, 13 
Conn. 493; Shipman v. Insurance Co.y 29 Conn. 253 ; Golt v. Ives, 31 
Conn. 35; Platt v. Axle Go., 41 Gonn. 255; First Nat, Bank of Hart- 
ford V. Hartford Life & Aûnuity lus. Co., 45 Conn. 22. ' 

Learned counsel for 1)00 sides ' hâve , cited a large nuniber of au- 
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thorities as tô the construction of charters which merely provide that 
"no transfer of stock shall be valid, until transferred on the books 
of the corporation." The same provision is found in our statutes, and 
is section 1342, Sand. & H. Dig.; but counsel for défendants do not 
rely on this provision of the law, but base their demurrer on section 
1338. As to the effect to be given to section 1342, the authorities are 
very conflicting; some holding that this provision is for the beneiit 
of the corporation solely. In view of the législature of this state 
having enacted section 1338 in addition to section 1342, it is only 
important to notice the fact that the courts holding that the latter sec- 
tion is only for the beneflt of the corporation, in order that they may 
know who are its stockholders, entitled to vote at corporate élections 
and receive dividends, base their opinions principally on the fact 
that a créditer of a stockholder not a shareholder of the corporation 
has no access to the stock books, and no means to ând out who are 
stockholders. No doubt, to meet thèse objections, and to leave no 
room for doubt, the législature enacted the statutes now in force. 
Section 1338, Sand. & H. Dig., provides: 

"Whenever any stockholder shall transfer his stock In any such corporation, 
a certifîcate of such transfer shall forthwith be deposltecl wlth the county clerk 
aforesaid, who shall note the time of sald deposit and record It at full length 
in a book to be by hlm kept for that purpose; and no transfer of stock shall 
be valid agalnst any créditer of such stockholder until such certificate shall 
hâve been so deposited." 

The language used is so clear and unambiguous that there is really 
nothing to construe. It shows, as clearly as language could express 
it, that this provision is intended for the beneflt of the creditors of 
the stockholders. The requirement that the transfers shall be re- 
corded in the county clerk's office meets the objection that the cred- 
itor, — unless a stockholder, — having no access to the stock books of 
the corporation, cannot know who are the stockholders; for, that 
being a public office, every citizen can at ail times ascertain from the 
public records whether his debtor is a stockholder or not. 

There is no doubt that the tendency of modem législation is to 
make this class of instruments as near negotiable as possible; but 
the législature of this state has seen proper to restrict their negotia- 
bility, and, under the laws of this state, the stock may hâve been 
canceled, although the certificate thereof is still outstanding. Sec- 
tion 1342 gives the corporation a lien on the stock for ail debts due it 
from the stockholder, and this lien is superior to the rights of any 
purchaser or pledgee, even without notice. Oliphint v. Bank, 60 
Ark. 198, 29 S. W. 460; Bank of Commerce v. Bank of Newport, 
27 U. S. App. 486, 11 C. G. A. 484, and 63 Fed. 98. By the provisions 
of section 1353, the stock of one indebted to the corporation may be 
sold for such debts; and section 1354 makes it the duty of the corpo- 
ration to issue to the purchaser a new certificate of stock, and cancel 
upon its books the certificates of the indebted stockholder; and that 
without a surrender of the certificates. And the same procédure is 
prescribed when the stock is sold under attachment or exécution. 
Section 3059, Sand. & H. Dig. The corporation laws of this state 
clearly intend that there shall be a public record of the ownership 
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of corporation stock from the time of the organizatîon of the corpo- 
ra,tion, and tliis must be kept in tlîe county where the corporation 
transacts its business. Section 1334 provides that bef ore a corpora- 
tion shall commence business a duplicate of the articles of incorpora- 
tion, together with a certiflcate under oath, must be flled for record 
in the county clerk's oflBce, showing the names of each stockholder, 
the number of shares held by each, and the amount paid on the stock. 
Section 1344 provides for a like record if the stock is increased. 
Section 1337 provides for a record, to be flled annually, showing, 
among other things, the names of each stockholder, and the number 
of shares held by each. Section 1357 pro vides that, if the place of 
business is removed from one county to another, a certified copy of 
ail records showing the state of its affairs naust be procured from the 
county clerk of the county from which it is removed, and recorded in 
the county to which it is removed. It thus appears that the intention 
of the législature was to provide for the same System of registration 
for this kind of property as is provided for real estate. 

The fact that section 1338 was enacted in addition to section 1342 
is almost conclusive that the législature intended to protect creditors 
against unrecorded transfers. While I hâve not been able to flnd 
any statute exactly like section 1338 which has evçr been construed by 
a suprême court, there are several which, althongh not as plain as 
this, yet hâve invariably been construed by the highest courts of 
those States in favor of the attaching creditor. In Alabama the 
statute provides that, unless the transferts registered within 15 days, 
it shall be void as to bona fide creditors. A transfer of stock with- 
out such registration within the time prescribed by statute was held 
void as against an attaching creditor. Bank v. Pinckard, 87 Ala. 
577, 6 South. 364; Abels v. Insurance Co., 92 Ala. 382, 9 South. 423. 
In Colorado the statute déclares transfers void, for ail purposes, un- 
less registered within 60 days. In passing upon this statute the su- 
prême court of that state say: , 

"There Is not much room for construction of this language. The asslgn- 
ment of stock vests in the assignée an inchoate tltle, which for slxty days has 
the effect of a complète title; but, unless within that time it Is perfected by 
the entry of the transfer upon the booljs of the company, it expires, and the 
transfer becomes Invalid. The title of the assigner has not been devested, 
and the stock Is subject to attachment at the suit of his creditors." Conway 
V. John, 14 Colo. 30, 23 Pac. 170; Bank v. Hastings, 7 Colo. App. 129, 42 Pac. 
€91. 

The Wisconsin statute is as folio ws: 

"But such transfer shall not be valld except between the parties thereto, 
untll the same shall hâve been so entered on the books of the corporation." 
Eev. St. § 1751. 

In a well-considered case it was held by the suprême court of that 
state that an exécution levied on stock before the transfer is entered 
on the books of the corporation is entitled to priority over the trans- 
férée. In re Application of Murphy, 51 Wis. 519, 8 K W. 419. In 
New Mexico the statute is like that of Wisconsin, and the same conclu- 
sion was reached by its court. Bank v. Folsonj, 7 N. M. (Gild.) 611, 
38 I>ac. 253. In Maine and lowa similar statutes prevail, and like 
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constructions were made by the courts of those states. Bank v. 
Cutler, 49 Me. 315; Ft. Madison Lumber Co. v. Batavian Bank. 71 
lowa, 270, 32 N. W. 336. 

In Massachusetts the statute is: 

"No sale, assignment or transfer of stock In a corporation shall ♦ « • 
afCeet the right of an attacliing créditer until it Is recorded upon the books 
of the corporation." Pub. St. c. 105, § 24. 

In a proceeding in equity, like this, the rights of an attaching 
créditer were held to be superior to those of a vendee of an unre- 
corded sale. Newell v. Williston, 138 Mass. 240 ; Bank v. Williston, 
Id. 244. 

Learned counsel for complainant rely on the décisions of the su- 
prême court of the United States in Bank v. Lanier, 11 Wall. 369, 
and Bullard v. Bank, 18 Wall. 589, as sustaining their view of this 
case. Neither of thèse cases can haye any application to the case 
at bar. In the Lanier Case, which was an action against the bank 
for a refusai to make a transfer of its stock to a purchaser who was 
the holder by assignment of the certiflcate of stock, the liability of 
the bank was sustained by reason of its conduct, which created an 
estoppel. The court say: 

"It is clear that the bank. In allowing its stock to be transferred to other 
parties while the certlficates were outstanding In the hands of a bona fide 
holder, was guilty of a breach cf corporate duty; and, as its conduct operated 
to the Injury of Lanier and Handy, an action will lie in thelr behalf to ob- 
tain satisfaction for the Injury." 

The dutiea of the bank, the court say, were regulated by the act of 
congress which created the corporation, and its own by-laws, which 
provided that the stock of the bank shall be transférable only on 
the books of the bank, subject to the provisions and restrictions of 
the act of congress. Having made a transfer without surrender of 
the certiflcate, which certiflcate showed on its face that it was trans- 
férable only on its surrender, the bank was guilty of a wrong. In 
the Bullard Case the court held that the transfer of national bank 
shares was regulated solely by the acts of congress, — they existing 
under those acts, — and, as those acts gave no authority to a bank to 
limit the right of transfer by a by-law, such a by-law is void. 

In this State, registration laws bave always been strictly con- 
strued. As early as 1848 the suprême court held that the statute reg- 
ulating the registration of mortgages (now section 5091, Sand. & H. 
Dig.) must be strictly construed, and a mortgage not recorded, or, if 
recorded, defectively acknowledged, so as not to entitle it to record, 
is void, against an attaching creditor, although he had actual notice 
thereof. Main v. Alexander, 9 Ark. 112. This case has been recog- 
nized as the settled law of the state ever since. Learned counsel for 
complainant, with apparent sincerity, contended in their argument 
that this case has been overruled by Bvers v. Engles, 16 Ark. 543, and 
Tennant v. Watson, 58 Ark. 252, 24 S. W. 495. But they overlook 
the fact that those cases construe différent statutes; one construing 
section 5091, and the other section 728, Sand. & H. Dig. The latter 
statute makes an exception of parties purchasing with actual notice. 
This is fully shown in the décision of the suprême court in the late 
87 F.— 25 
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case of Ghio v. Byrne^ 59 Ark., on page 292, 27 S. W. 243. Doswell 
T. Adler, 28 Ark. 85, ov«rlooks entirely the distinction between thèse 
two statutes, and also Main v. Alexander, and the numerous cases 
following that décision. Since the décision of Doswell t. Adler, 
which was decided in 1873, the suprême court of this state bas de- 
lîvered written opinions in 11 cases on that question, and in none 
of them is that case recognized as an authority, while Main t. Alex- 
ander is followed. The most récent décision was published as late 
as October, 1895. Milling Co. v. Mikles, 61 Ark. 123, 32 S. W. 
493. When the corporation act was enacted by the législature, both 
of thèse sections were on the statute book, and had been construed 
many times. The fact that the législature, with full knowledge of 
the construction given to those statutes by the suprême court, saw 
proper to follow section 5091, and not except purchasers with actual 
notice from the provisions of the act, as was done in section 728, is 
proof conclusive that it did not intend to limit the rights of thèse 
creditors to such as purchase without notice. It may be a great 
hardship on complainant to be thus deprived of her security, when, 
as alleged in the bill, she was not aware of the statutes of this state, 
but even courts of equity are powerless to afford relief against the 
harsh provisions of a statute. As to the policy of thèse statutes, 
courts cannot control that. The framers of the constitution in their 
wisdom hâve vested that power in another department of the govern- 
ment. Courts must enforce the laws as enacted by the législature, 
unless they are in conflict with some provision of the constitution, 
and that is not contended for. It folio ws from thèse views that 
the demurrer to the bill must be sustained, and the bill dismissed. 



In re LINFQRTH et al. 

(District Court, N. D. California. May 14, 189&) 

No. 2,071. 

1. MORTOAOBS— FOBBCLOSUBB— DbFICIENCY— CONSTRUCTIVE SBRVICB. 

Where, In à foreclosure suit, constructlve service only is had upon the 
défendant, while a defleiency deicree njay not be entered, the deflciency 
af ter sale eonstitutes a valid ànd subsistlng indebtedness, which may be 
: recovered by appropriate action. ' 

a. BaNEEUPTCV— SBC0BED CKBDITOB— DETERMINATION OF VALTJB OP MOBT- 
GAGED PKOPERTT. 

Kev. st. § 5075, prescrlblng the manner In which the value of mortgaged 
property must be detertnlned In order that the mortgagee may be ad- 
mltted as a creditor against the bankrupt estate of the mortgagor, applles 
only to cases where bankruptcy proceedlngs are pending. Hence, where 
a foreclosure suit has been begun, and prosecuted to judgment, aifter an 
order discharging bankruptcy proceedlngs against the mortgagor, and re- 
turnlng him his property, the mortgagee Is entltled to prove hls clalm 
for the deflciency against the estate upon the subséquent settlng aside of 
the order of discharge. 
Si Election to Rblt upon Securitt. 

Where a mortgage creditor of a bankrupt obtalns, from the fédéral court 
In which the bankruptcy proceeding is pending, permission to foreclose 
his mortgage in a state court, upon condition of walvlng any personal 
claim for deflciency, but for good reason, and without lâches, fails to 
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prosecute his suit to judgment, such credltor or hls assignée Is not bound 
as by an élection to rely solely upon tlie mortgaged property, so as to 
preclude him from belng subsequently admitted as a créditer agalnst the 
estate of the bankrupt on account of the same debt 
4. Same— DiscHAR&E Set Aside— Ihtervbning Kishts. 

A partnershiip and the indlvidual partners having been adjudged bank- 
rupt, one of the partners, by agreement of ail parties in interest, includ- 
Ing firm ereditors, was dlscharged, and his individual property returned 
to him; the agreement providing that his individual ereditors should 
hâve the same right to proceed for the collection of their debts as if no 
bankruptcy proceedlngs had ever been had. Under this agreement, a 
secured creditor foreclosed hls mortgage; but, the service being by pub- 
lication, no decree for the deflciency could be entered. Subsequently the 
discharge was set aside by the court, and the debtor's Individual prop- 
erty again made subjeet to the claims of firm ereditors. Held, that the 
deflciency clalm of the individual credltor was entltled to be paid eut of 
such property In préférence to the claims of firm ereditors. 

Pierson & Mitchell, for assignée. 
T. M. Osmont, for E. W, Chapman. 

DE HAVEN, District Judge. This is a proceeding commenced bj 
tlie assignée in bankruptcy, under section 5081 of tlie Revised Stat- 
utes of tlie United States, for the purpose of determining the validity 
of a claim âled in this court by E. W. Chapman against the individual 
estate of John Bensley, bankrupt. The material facts out of which 
the présent controversy arises are thèse: 

On November 24, 1875, John Bensley executed to the Nevada Bank 
of San Francisco his promissory note for the sum of $80,000, payable, 
with interest, one year from its date, and as security therefor on the 
same day executed to that bank a mortgage upon a large amount 
of real estate. On the 15th day of February, 1877, this note was still 
unpaid; and the firm of Linforth, Kellog»^ & Co., and the individual 
members thereof (Bensley being one of the co-partners in the firm), 
were duly adjudicated bankrupts, upon a pétition flled in this court 
on that day by the firm and its individual members. On the 17th 
day of February, 1877, one James Coifin, to whom the above referred 
to note and mortgage of Bensley had been assigned by the Nevada 
Bank, for its convenience, and for collection only, instituted an 
action in one of the courts of this state for the purpose of foreclosing 
such mortgage. On March 26, 1877, James Patrick and A. L. Tubbs 
were duly appointed assignées in bankruptcy of said bankrupts; 
and on the following day ail of the property of the firm of Linforth, 
Kellogg & Co., pnd also ail the property of its individual members, 
was duly conveyed to said assignées in bankruptcy. Thereafter, on 
the 28th day of September, 1877, James CoflSn filed in this court a 
pétition in which he asked for an order allowing him to make the 
assignées of said bankrupts parties to the foreclosure suit commenced 
by him on February 17, 1877, and that he be permitted to proceed 
therein. The court thereupon made an order granting the prayer 
of his pétition. The order, however, provided that in any judgment 
for foreclosure of said moctgage he should waive any personal judg- 
ment against Bensley. The said action never proceeded to judgment, 
and was dismissed on March 20, 1878. Prior to the dismissal of that 
action, Bensley and his individual ereditors, including the Nevada 
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Bank of San Francisco, and the creditors of the firm of Lînfortli, Kel- 
logg & Co., entered into a contract by which it was agreed between 
ail the parties thereto that this court should grant to Bensley a de- 
cree of final discharge in the bankruptcy proceedings then pending, 
and direct the assignées in bankruptcy to reconvey to him his indi- 
vidual property, "free from, and discharged of, said proceedings in 
bankruptcy." This agreement contained the f ollowing provision : 

"Said Iridlvldual creditors of said John Bensley may and shall hare the 
right to enforce payment of their claims against said John Bensley as fuUy 
and completely and effectually, to ail Intents and purposes, as though thèse 
présents had never been made, and as though said John Bensley had never 
been adjudged a bankrupt; and said John Bensley hereby agrées to pay and 
discharge to said Individual creditors ail their just claims, in the same manner 
and to the same extent as if said bankrupt proceedings had never been insti- 
tuted, and as if thèse présents were never entered into, and that such claims 
shall hâve préférence to payment out of the Individual assets of said John 
Bensley." 

This agreement further provided that the decree of final discharge 
of Bensley in the bankruptcy proceedings should contain the express 
provision that the obligation of that agreement, and the matters 
therein agreed on the part of Bensley to be perf ormed, should be 
exempt frorn the opération of such decree of discharge. The con- 
tract also provided that it was to be subject to the approval of this 
court, and without such approval should be of no efEect whatever. 
This contract was ratified by this court on Februarv 12, 1878; and in 
pursuance thereof Bensley was on March 20, 1878, finally discharged 
from the bankruptcy proceeding, and from ail his debts and liabili- 
ties; and on the same day the assignées in said bankruptcy proceed- 
ing reconveyed to him ail his individual property. In December, 
1880, James CofQn reassigned to the Nevada Bank the note and mort- 
gage executed to that bank by Bensley on November 24, 1875 ; and on 
Jah'uary 19, 1881, the bank commeliced an action for the foreclosure of 
thè mortgage in one of the superior courts of the state of California. 
John Bensley, James G, Patrick, and A. L. Tubbs were made défend- 
ants. Patrick and Tubbs, as before stated, were the assignées in 
bankruptcy of the firm of Ùnforfh, Kellogg & Co., but were not sued 
in their officiai capacity; ând no ordèr was made by this court au- 
thorizing the Nevada Bank to prosecute that action. At the date 
ôf its commencement, and at ail times thereaf ter, Bensley was absent 
from the state of California ; and summons in the action was sèrved 
upon him by publication only. On June 5, 1882, judgment was en- 
tered in that action in favôr of the Nevada IBank against Bensley for 
^he sum of $93,753.94 and costs ; and the mortgaged premises were 
duly sold under an ordeï of sale for the sum of |57,152.92, which 
was applied in part satisfaction of said judgment, leaving unpaid a 
deficiency of $37,727.51, which déficiency was on August 10, 1882, 
docketed in said court as a judgment against Bensley. Thereafter 
Bensley spécially appeared in the action, and upon his motion the 
judgment for the deflciencj' was vàcated by the court, upon the 
ground that the court was without jurisdiction to render a personal 
judgment against him for such deficiency, because the summons in 
the action was not persôûally served upon him. The Nevada Bank 
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thereafter assigned its alleged claim, against Bensley for the deficiency 
arising upon the sale of the mortgaged premises under the decree of 
foreclosure, and E. W. Chapman now owns the same. On February 
25, 1890, John Lloyd, the présent assignée in banliruptcy of Linforth, 
Kellogg & Co., commenced in this court an action in equity to set 
aside certain conveyances of real property alleged to hâve been made 
by Bensley for the purpose of defrauding his creditors, and also to 
vacate the former order or judgment of this court, discharging him 
from the bankruptcy proceedings hereinbefore referred to, and also 
to annul the order of this court of February 12, 1878, ratifying the 
agreement between Bensley and his creditors, and to compel a re- 
conveyance of ail property conveyed to Bensley by the assignées in 
bankruptcy pursuant to such order. On December 7, 1893, a decree 
was entered in that action in accordance with the prayer of the bill 
of complaint therein ; and real estate, of great value, belonging to the 
individual estate of Bensley. was also thereby recovered, and vested 
in the assignée in bankruptcy for the benefit of his creditors. 

1. The State court in the foreclosure suit instituted by the Nevada 
Bank against John Bensley et al. on January 19, 1881, by the con- 
structive service of summons on Bensley, acquired jurisdiction to 
enter a valid decree of foreclosure; and while it did not by this man- 
ner of service obtain jurisdiction to docket a personal judgment 
against Bensley for the deficiency left unpaid after the sale of the 
mortgaged premises, still the deficiency ascertained by the sale under 
the decree of foreclosure constituted an indebtedness due from Bens- 
ley to the plaintiff in that action, which such plaintiff thereupon be- 
came entitled to recover by appropriate action (Blumberg v. Birch, 99 
Cal. 416, 34 Pac. 102), unless the right to proceed against Bensley 
for such deficiency had been waived. 

2. It is claimed, however, by the assignée in bankruptcy, that thft 
holder of this claim cannot be admitted as a créditer against the 
bankrupt estate of Bensley, because the value of the mortgaged prop- 
erty was not ascertained in the manner prpvided by section 5075 of 
the Eevised Statutes of the United States. That section provides 
as follows: 

"When a creditor has a mortgage or pledge of real or personal property of 
the bankrupt, or a lien thereon for securlng tlie payment of a debt owing to 
hlm from the bankrupt, he shall be admitted as a creditor for the balance of 
the debt after deducting the value of such property, to be ascertained by 
âgréement between hlm and the assignée, or by a sale thereof, to be made 
In such a manner as the court shall direct; or the creditor may release or 
convey his claim to the assignée upon such property, and be admitted to prove 
his whole debt. * * * If the property is not so sold or released and de- 
livered up, thé creditor shall not be allowed to prove any part of hîs debt." 

This section is only intended to prescribe the practice to be pur- 
sued by a secured creditor when there is pending a proceeding in 
bankruptcy against his debtor. Unless there is such a proceeding 
pending, the section can hâve no opération. This being so, it must 
follow that the section is not applicable to the facts now before the 
court. When, on January 19, 1881, the Nevada Bank commenced 
the action to f oreclose its mortgage, and until after the final decree 
in that action, there was no bankruptcy proceeding pending against 
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Bensley, as he had on March 20, 1878, been given by this court a 
certiâçate of final discharge in the bankruptcy proceeding; and this 
dischàtge continued in force until it was subsequently set aside by 
the decree of December 7, 1893. 

3. It is claimed, however, that the pétition flled by Oofifin, as the 
représentative of the Nevada Bank, asking for pernaission to proceed 
in the action for foreclosure instituted by him while the bankruptcy 
proceeding against Bensley was pending, followed as it was by the 
order of the court granting soch permission upon the express condi- 
tion that no judgment for deflciency should be obtained against Bens- 
ley, v^as m effect a conclusive élection upon the part of the Nevada 
Bank to look alone to the mortgaged property for payment of its 
debt; and the bankruptcy proceeding against Bensley having been 
revived by the decree of December 7, 1893, Chapman, who has suc- 
ceeded to the interest of that bank, is bound by that élection, and 
thereby estopped from asserting his claim against the individual 
estate of Bensley, now in proeess oî administration in the bankruptcy 
proceeding thus revivéd. It is, of course, a familiar rule that a party 
cannot, in the course of litigation, oceupy inconsistent positions; and, 
vehere onë has elected between several inconsistent courses, he is 
conflned to that which he flrst adopts. In accordance with this rule, 
it is generally held that where a party, with fuU knovyledge of ail 
the facts, takes légal steps' to enforce a contract, it is a conclusive 
élection not to rescind such contract on account of fraud or other mat- 
ters then known to him. Conrow v. Little, 115 N. Y. 387, 22 N. E. 
346. So, also, an action ex contractu upon an implied contract of 
sale precludes a subséquent action by the same party for conver- 
sion of the same property, based upon the same transaction upon 
which the former suit was founded. Terry v. Munger, 121 N. Y. 161, 
24 N. E. 272. And so, when a trustée wrongfuUy pays to another 
money which belongs to his beneficiary, the latter may sue the trus- 
tée as his debtor, or he may ratify the payment, and sue the person 
who received the money, but he cannot do both; and his élection, 
once effectually made, is conclusive upon him. Powler v. Bank, 113 
N. Y. 450, 21 N. E. 172. In cases like those just mentioned, it is 
generally held that the bringing of an action, with full knowledge 
of ail the facts, is a conclusive élection to pursue the particular rem- 
edy or form of action selected, although such action be subsequently 
dismissed, and not prosecuted to judgment. In my opinion, this doc- 
trine of élection, which is really founded upon the principle of estop- 
pel, is not applicable to a proceeding bv which a secured créditer ob- 
tains froin a United States district court, in which a bankruptcy pro- 
ceeding is pending, permission to foreclose in a state court a mort- 
gage upon a portion of the estate of the bankrupt. If the action 
thus authorized is not prosecuted to judgment in the state court, the 
creditor does not oceupy an inconsistent position when he afterwards 
comes into thé court having jurisdiction of the bankruptcy proceed- 
ing, and asks to be admitted as a creditor ap-ainst the estate of the 
bankrupt, on account of the debt secured by his ïnortgage. Whether 
he elects to pursue the on© course or the other, he afflrms the same 
facts as the basis of his. cl^iin. against the bankrupt. In such a case 
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it is clear that the rule that no person should be i)erinitted to occupy 
incousistent positions in the same litigation cannot be properlj ap- 
plied. See Crossman v. Kubbér Co., 127 N. Y. 34, 27 N. E. 400. It 
is possible that a case might arise wbere a mortgagee would not be 
allowed to thus change the method of procédure first adopted by him, 
— as, for instance, where there has been great lâches upon his part 
in finally declining to proceed in the state court, and the mortgaged 
property has in the meantime greatly depreciated in value; but no 
sucli case as that is presented hère. 

4. But, in addition to what has already been said, it appears that, 
before the dismissal of the action referred to, ail parties in interest — 
ail the creditors of the flrm of Linforth, Kellogg & Co., as well as 
the individual creditors of Bensley — agreed that Bensley should be 
discharged from ail further proceedings in bankruptcy, and that the 
individual creditors of Bensley should "hâve the right to enforce pay- 
ment of their claims against said Bensley as f uUy and completely and 
etîectually, to ail intents and purposes, as though thèse présents had 
never been made, and as though said John Bensley had never been ad- 
judged a bankrupt; * • • that such claims shall hâve préférence 
to payment out of the individual assets of said John Bensley." It 
was af ter this agreement that the action of foreclosure flrst instituted 
was dismissed, and the decree of foreclosure in the subséquent action 
brought by the Nevada Bank against John Bensley et al. obtained. 
When the mortgaged property was sold under that decree of foreclo- 
sure, there still remained a balance due to the Nevada Bank of |37,- 
727.51; and, by the terms of the agreement above referred to, the 
Nevada Bank was, on the day such deflciency was ascertained, en- 
titled to take ail lawful methods to recover such sum from Bensley ; 
and such claim was entitled to préférence of payment over the flrm 
creditors of Linforth, Kellogg & Co., out of the individual assets of 
said Bensley. The subséquent decree of the court on December 7, 
1893, setting aside its former order ratifying and approving this con- 
tract, and vacating its final discharge of Bensley in the bankruptcy 
proceedings commenced February 15, 1877, cannot be permitted to 
hâve relation back, so as to destroy the intervening right acquired 
by the Nevada Bank, under the agreement above referred to, to en- 
force payment of its claim out of the individual assets of Bensley, in 
préférence to the firm creditors of Linforth, Kellogg & Co., and to 
which right Chapman succeeded by assignment on May 20, 1890, 
before the commencement of the action in which such decree was 
entered. The contest in this proceeding is really between the cred- 
itors of the flrm of Linforth, Kellogg & Co.. represented by the as- 
signée, and Chapman, who is the only individual creditor of John 
Bensley. In my opinion, the firm creditors are estopped by their 
agreement from dlsputing the claim now made by Chapman, as the 
successor in interest of the Nevada Bank, to be paid out of the indi- 
vidual estate of Bensley. The effect of the decree of December 7, 
1893, was to again bring ail of the individual assets of said John Bens- 
ley under the jurisdiction of this court for administration in the 
bankruptcy proceedings; but it did not afifect the then existing right 
of Chapman, under the agreement made between Bensley and his cred- 
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itors, to enforce payment of his claim against Bensley out of such 
assets, and in préférence to the firm creditors of Linforth, Kellogg & 
Co. Ordered that prayer of the pétition of the assignée be denied. 



LOW et al. V. BLAOKFORD et al. 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1898.) 

No. 24G. 

1. MoHTGAôBs— Provisions BinDikg dpon Bondholdeks. 

A mortgage and the bonds and coupons secured thereby are to be con- 
strued as one contract, and provisions in the mortgage as to the method 
of distribution of the proceeds In case of foreclosure sale, although not 
found In the bonds, will bind the bondholders wbere there is nothing in 
the bonds inconsistent therewlth. 

2. SaME— FOKECLOSURE SalK— DiSCRETIOK OF CODRT. 

Where a mortgage is foreclosed in equity, the court Is not bound to 
decree a sale in strict aecordance with the terms prescribed in the mort- 
gage for the exécution of the power of sale therein contained, but should 
exercise a sound discrétion, hâving due regard to the Interest of ail parties. 

Ç. Same— Method of Sale— Appoktionment of Proceeds. 

Where a single mortgage, given by a railway company to seeure three 
séries of bonds, each of which constituted a first lien upon one of the three 
divisloBS of the road, and a second lien upon the other two, was fore- 
closed in equity, lield, that tlje three divisions should notbe sold separately, 
nor should the property be offered both in separate divisions and as an 
entirety, and the most advantageous bid accepted; but the entire prop- 
erty should be sold as an entirety, and the proceeds apportioned among 
the bondholders of the three classes accordlng to the relative value of tlu 
three divisions as found from the évidence. 82 Fed. 344, afBrmed. 

Purnell, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastem 
District of North Carolina. 

Charles Steele, for appellants. 

Cowen, Cross & Bond, for appellees Wm, H. Blackford and others. 
Turner, McClure & Rolston, for appellee Farmers' Loan & Trust 
Co. ■ 
E. O. Burton and Watson & Buxtpn, for appellee John W. Fries. 
George Bountree, for appellee W. A. Lash. 

Before GOFF, Circuit Judge, and BEAWLEY and PUENELL, Dis- 
trict Judges. 

GOFF, Circuit Judge. The Farmers' Loan & Trust Company, 
trustée, instituted this suit in the circuit court of the United States 
f<)r the Bastèrn district of North Carolina in March, 1894, for the 
purpofeeof foreèiosing the first mortgage, dated June 1, 1886, executed 
by the Cape Fear & Yadkin Valley Railroad Company. The Mer- 
cantile Trust Company of BaltiMore, tlie trustée in the second mort- 
gage, known as the "consolidated mortgage," datèd October 1, 1889, 
was made ia party défendant, ànd subsequently, when it resigned its 
trust, William A. Lash was substituted as trustée under the mortgage 
and as défendant in the suit. A cross bill was flled by said Lash 
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as trustée of the second or Consolidated mortgage, în which he prayed 
that it also might be foreclosed. The flrst mortgage covers ail of the 
railroad Unes except the branches, while the second or Consolidated 
mortgage embraces ail of the lines in the flrst, and also includes the 
branch lines. The flrst mortgage is given to secure three separate 
séries of bonds, designated, respectively, as "Séries A," "Séries B," and 
"Séries G" bonds. Each séries of bonds has a flrst lien upon a certain 
designated division of the railroad and a second lien upon the other 
two divisions. The main Une from Wilmington to Mt. Airy is 248^ 
miles long. Division A is that portion of the road which lies between 
Greensboro and Fayetteville and Fayettevllle and the South Carolina 
Une, about 144 miîes in ail, of which 46f miles is made up of the 
Une from Fayetteville to the South Carolina Une. On this division 
Séries A bonds are a flrst lien, and they are also a lien in comraon 
with Séries G bonds, but subordinate to Séries B bonds, upon that 
portion of the road situated between Greensboro and Mt. Airy, and 
also a lien in common with Séries B bonds, but subordinate to Séries 
G bonds, on that portion of the road between Fayetteville and Wil- 
mington. DivisioTi B is that portion of the road situated between 
Greensboro and Mi , Airy, about 70 miles in length. On this division 
Séries B boTids are a flrst lien, and they are also a lien in common 
with Sériels C bonds, but subordinate to Séries A bonds, upon that 
portion of the road which lies between Greensboro and Fayetteville 
and Fayetteville and the South Garolina Une, and also a lien in com- 
mon with Séries A bonds, but subordinate to Séries C bonds, on that 
portion of the road between Fayetteville and Wilmington. , Division 
C is that portion of the road between Fayetteville and Wilmington, 
about 81 miles in length. On this division Séries bonds are a flrst 
lien, and they are also a lien in common with Séries B bonds, but 
subordinate to Séries A bonds, on that portion which lies between 
Greensboro and Fayetteville and Fayetteville and the South Garolina 
Une, and also a lien in common with Séries A bonds, but subordinate 
to Séries B bonds, on that portion of the road located between Greens- 
boro and Mt. Airy. 

The Gape Fear & Yadldn Valley Railway Gompany is the successor 
to the Western Railroad Gompany, a corporation created by the act 
of December 24, 1852, passed by the gênerai assembly of North Garo- 
lina. That portion of the Gape Fear & Yadliin Valley Railway now 
known as "Division A" had been constructed and operated by the 
Western Railroad Gompany. Those parts of the road now calleiî Di- 
visions B and G were built by the Gape Fear & Yadkin Valley Rail- 
way Gompany, whose corporate existence dates from March 1, 1879. 
It also constructed a number of branch lines in aid of both its local 
and through business, now known as the "Factory Branch," the 
"Madison Branch," tlie "Granité Branch," the "Furnace Branch," 
the "AIdrich Quarry Branch," and the "Buff Quarry Branch." The 
South Garolina Pacific Railway, which is lOJ miles long, running 
from BennettsviUe to the North Garolina Une, has been leased, and 
is now operated by the Gape Fear & Yadkin Valley Railroad Gom- 
pany. On the day that the bill was flled in the court below, John 
Gill was appointed receiver of the Gape Fear & Yadkin Valley Rail- 
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wày Company, and he has been in the custody and control of ail its 
propbrty, Tlnder the orders of the court, from that date. On the 2d 
day of Maf, 1894, the answer of said raiiway company was flled, in 
which aïl of the allégations of the bill were admitted to be true. 
Williaiït A. Lash, the substituted trustée under the Consolidated 
mortgage of October 1, 1889, flled his answer to the bill on the 28th 
day of September, 1894. The receiver of the North State & Improve- 
ment Company flled his answer on the 28th of September, 1894, by 
which it appears that said company is the owner of $1,608,000 par 
value of the stock of the Cape Fear & Yadkin Valley Raiiway Com- 
pany, and also of 11,848,000 of the bonds of said raiiway company ex- 
ecuted on the Ist day of October, 1889, and secured by the second or 
Consolidated mortgage. It is claimed by the receiver that the bonds 
so held are secured by a flrst lien upon several of the branch lines of 
the railroad company, and by a second lien upon ail the property of 
said company, subject only to the lien of the flrst mortgage. The ap- 
pellants Charles Adolphe Low, George F. Baker, and William E. 
Strong, claiming to be a committee of Séries A bondholders, asked 
permission of the court below to intervene, and their reqnest was 
granted on the 20th of December, 1895. Thèse petitioners were 
known as the "New York Committee." The appellees William H. 
Blackford, William H. Perot, John A. Tompkins, Frank T. Redwood, 
Basil B. Gordon, and J. W. Middendorf, claiming to be a committee 
of holders of the bonds of the three différent séries, asked like per- 
mission to intervene, and their pétition was also favorably passed 
upon by -the court. They are called the "Baltimore Committee." 
The contention of the New York committee was and is that the rail- 
road should be offered for sale, both by divisions and as an entirety, 
and the most advantageoùs offer accepted ; while the claim of the Bal- 
timore committee was and is that it should be sold as an entirety. 
The case, havlng been duly raatured, came on to be flnally heard, 
when the court below directed that the Cape Fear & Yadkin Valley 
Raiiway, it appearing that it wàs in default and insolvent, should be 
sold at public auction as an entirety, and that the proceeds of sale 
should be apportioned among the bonds as foUows: To Division A, 
55 per cent; to Division B, 19 per cent.; to Division C, 19.4 per 
cent.; and to the bonds having the flrst lien on the branches, 6.6 per 
cent. This method of division was f ound by the court below from 
the master's report and from the testimony of a number of experts 
filed therewith, who had carefully examined the road, its reports, 
recéipts, and disbursements. So far as the questions raised on this 
appeali are concerned, it is not deemed necessary to refer to the 
other provisions of the decrée of sale, which bears date March 31, 
1897, and from which the appeal we are now considering is prose- 
cuted. 
The flrst assignment of érror is in thèse words: 

"Because In and by said decree of March 31, 1897, the proceeds of the sale 
of the premises covered by the first mortgage of June 1, 1886, therein directed, 
are ordered to be distributed first to the payment of the coupon interest of 
the several séries of btmds mentioned In the said decree in préférence and 
nriorlty to the principal of said bonds." 
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The part of the decree on which this assignment is based, provided 
that the portion of the proceeds of sale allotted to Séries A bonds 
should be distributed as follows: 

"First, to the payment of the coupon Interest, which may be due on each 
of said outstanding Séries A bonds (Including interest on said coupons), if said 
amonnt be sufficient to pay the same, or, if not sufficient, then to the payment 
of the same pro rata; and after the full and complète payment of said cou- 
pon interest as aforesaid, then to the payment of the principal of said Séries 
A bonds, if sufficient to pay the same in full, and, if not sufficient to pay the 
same in full, then to the payment of the same pro rata." 

The decree also in like manner provides for the distribution of the 
allotment made to the Séries B bonds and to the Séries C bonds, di- 
recting in each case that the principal of the bonds shall be paid only 
after the coupon interest, with the interest thereon, has been paid 
in full. The mortgage provides that the proceeds of the trust fund 
in case of a sale of the railroad shall be applied first to the payment 
of interest, and then to the payment of the principal of the bonds. 
No such provision is found in the récitals of the bonds, and the claim 
of the appellants in this regard is that the terms of the bonds must 
control, and that they are not to be affected by inconsistent state- 
ments found in the mortgage. As a matter of fact, is therc anything 
found in the mortgage inconsistent with or contradictory of the pro- 
visions of the bonds? We think not. The provisions found in the 
mortgage, not included in the bonds, are not contradictory of the lat- 
ter, but supplemental thereto. And it is well established that in 
cases of this character the bonds, coupons, and mortgages are to be 
read together, and construed as constituting one contract; and if the 
bond refers to the mortgage, as in this case, then the holder of the 
bond will be presumed to be aware of the terms of the mortgage. 
Thomp. Corp. §§ 6075, 6110; Manufacturing Co. v. Howard, 28 Ped. 
741; Gregory v. Marks, 8 Biss. 44, Fed. Cas. No. 5,802; Stanton v. 
Railroad Co., 2 Woods, 523, Fed. Cas. No. 13,297; Skiddy v. Eailroad 
Co., 3 Hughes, 320, Fed. Cas. No. 12,922; Caylus v. Eailroad Co., 10 
Hun, 295, afflrmed 76 N. Y. 609; McMurray v. Moran, 134 U. S. 150, 
10 Sup. et. 427. Each of the bonds secured by the mortgage referred 
to in this case contains the following, difEering only as to the séries 
to which they respectively belong: 

"This bond is one of Séries A, issued under, secured by, and subject to ail 
of the provisions of a first mortgage executed by the said rallway company to 
the said the Farmers' Loan and Trust Company, bearing even date herewith, to 
which said mortgage référence is hereby made for the more detailed pro- 
visions thereof." 

This provision of the foreclosure decree is founded on the direct 
and positive terms of the mortgage itself, which are usually adopted 
by the courts in cases where the trust or contract provides for it. 
It is not uncommon in such decrees to direct that the proceeds of fore- 
closure shall be applied to the payment of coupons which matured 
before a gênerai default in préférence to the bonds from which they 
were taken, if there is nothing in the mortgage requiring a distribu- 
tion in another and spécial manner. If the deed of trust or mort- 
gage provides that the interest coupons must be paid before the 
principal of the bonds, then the decree will be so drawn. Stevens 
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V. Eaiiroad Co., 13 Blatchf. 412^ Fed. Cas. No. 13,406; Cutting v. 
Tavares, 23 U. S. App. 363, 9 C. G. A. 401, and 61 Fed. 150; Burke v. 
Short, 24 0. C. A. 422, 79 Fed. 6; Eaiiroad Co. t. Fosdick, 106 V. S. 
48, 1 Sup, et. 10. It is, theïefore, well established that the manner 
of distributing funds realizéd from the sale of property under fore- 
closure proceedings is to be determined from the terms of the mort- 
gage. In cases where it bas been held that the proceeds shall be 
divided ratably between the bonds and the past-due coupons, référ- 
ence has been made to the mortgage to show that no requirement to 
the contrary is contained therein. Duncan v. Eaiiroad Co., 3 Woods, 
567, Fed. Cas. No. 4,138; Ketchum v, Duncan, 96 U. S. 659, 671; 
Dunham v. Railway Co., 1 Wall. 254. The case of Duncan v. Eaii- 
road Co., above referred to, and relied upon by counsel for appel- 
lants, is not in conflict with the views we now express, although it 
was there held that the overdue coupons were not entitled to priority 
in payment over the principal of the bonds. It is clear that the court 
reached the conclusion announced in that case because the mortgage 
contained no provision pîving préférence to the interest coupons. It 
may be well to quote in this connection the terms of the mortgage 
relating to this matter, which are as foUows : 

"And after deductlng from tlie proceeds of such sale proper allowances for 
ail expansés thereof, including attorney and counsel fées, and ail other ex- 
penses which may hâve been by it incurred, as well as reasonaWe compen- 
sation for its own services, it [the trustée] shall apply the residue of the 
proceeds of sale to the payment, flrst, of the interest due on the said bonds 
outstanding secured, or intended to be secured, hereby, and, secondly, of the 
principal of said bonds in full. If the said purchase money, after deducting 
the expenses above mentioned, be sufflclent; but, if not, then pro rata." 

We flnd no error in the decree complained of, so far as the questions 
raised by the flrst assignment of error are concerned, and we now 
proceed to the considération of the next, which is in the following 
words: 

"Because the said decree of March 31, 1897, directs the sale of the mort- 
gaged premises therein described only as a single parcel and an entirety, and 
not in divisions, and further directs that the proceeds of such sale be divided 
among the holders of the several séries of bonds therein mentloned according 
to the percentages flxed by the court and specifled in said decree." 

This brings in review by this court not only the conclusion reached 
by the court below to sell the railroad as an entirety, but also the 
relative value of the différent liens as found and established by that 
court. Is the contention of the appellants that under the terms of 
the mortgage they are, as holders of bonds secured thereby, entitled 
to a separate sale of each division of the road, or to hâve it offered 
for sale as an entirety and then in divisions, according to "the double 
method of sale," well founded? The lirst mortgage was made to 
secure three différent séries of bonds. That it does so, and that it is 
a valid mortgage, we hâve no doubt. Two mortgages were author- 
ized by the stockholders at a meeting of the same held May 6, 1886, 
the détails to be arranged by the; board of directors, covering the 
entire property and franchises of the company. The flrst mortgage 
covering the property owned by the company in existence at the date 
•of the same was to secure bonds to the amount of |1 0,000 per mile 



LOW V. BLACKFOKD. 



397 



upon tlie road then constructed and to be thereafter constructed, 
and the bonds were to be divided into three séries, the liens of the 
same to attach as the board of directors should détermine. Tlie sec- 
ond mortgage was also to be upon the entire property, — an income 
mortgage to the amount of |5,000 per mile. The board of directors, 
at their meeting on May 6, 1886, passed, among others, the following 
resolutions: 

"First. That this company make and exécute a first mortgage upon Its fran- 
cnises and entire property, as is more particularly hereinafter deseribed, to 
the Farmers' Loan and Trust Company of New York, and issue bonds there- 
under to an amount not exceeding ten thousand dollars per mile of completed 
road, which bonds shall be of the dénomination of one thousand dollars each, 
payable in gold coin of the United States of America, and shall be of three 
séries, as Is more particularly hereinafter specifled. They shall bear date 
the first day of June, one thousand eight hundred and eighty-six, and shall 
bear interest from the first day of June, one thousand eight hundred and 
eighty-six, at the rate of six per centum per annum, payable semiannually at 
the agency of this company in the city of New York on the flrst days of 
June and December in each and every year as evidenced by the interest 
coupons thereto attached, and shall become due and payable on the first day 
of June, one thousand nine hundred and sixteen. 

"Kesolved, secondly, that the property to be conveyed by the said mortgage 
shall be ail and singular the railroad of said company between the Virginia 
Une from the point near Mt. Airy, where the road now being constructed shall 
Intersect that Une, via Greensboro and Fayetteville to the South Carolina Une, 
where the road now intersects that Une, and also the road from Fayetteville 
to Wilmington to be hereafter built, now owned or hereafter acquired, to- 
gether with ail sldings, station houses, real estate along the Une herein de- 
seribed, and ail equipment, toUs, and income thereof, aU the corporate rights 
and franchises of said company, and ail other real and Personal property to 
it belonging and appurtenant to the Une hère deseribed, whether now owned 
or hereafter acquired; and this mortgage shall be in trust for the benefit and 
securlty of the holders of the bonds issued hereunder without préférence, pri- 
ority, or distinction as to the date or time of issue, so that each of such 
bonds shall hâve the same security hereimder as though they had ail been 
executed and dellvered simultaneously: provided, however, that the said 
bonds be divided into three séries of Ijonds, that is to say. Séries A bonds, 
Séries B bonds, and Séries C bonds, and they shall attach as liens upon the 
property hereby mortgaged In the following manner, that is to say: Séries 
A bonds shall be a first lien on that portion of the railroad which lies between 
Greensboro and Fayetteville and Fayetteville and the South Carolina Une, 
together with ail station houses, sidings, and other property of whatever nature 
appurtenant thereto; and a lien in common with Séries C bonds, but subordi- 
nate to Séries B bonds, upon that portion of the road now being constructed 
between Greensboro and the Virginia Une via Mt. Airy, together with the 
property appurtenant thereto; and also a lien in common with Séries B bonds, 
but subordinate to Séries C bonds, on that portion of the road between Fay- 
etteville and Wilmington, when the same shall be constructed, together with 
the property appurtenant thereto. Séries B bonds shall be a first lien upon 
that portion of the road which is now being constructed between Greensboro 
and the Virginia Une via Mt Airy, together with ail station houses, sidings, 
and other property of whatever nature appurtenant thereto; and a lien in 
common with Séries C bonds, but subordinate to Séries A bonds, upon that 
portion of the road which lies between Greensboro and Fayetteville and Fay- 
etteville and the South Carolina Une, together with the property appurtenant 
thereto; and also lien in common with Séries A bonds, but subordinate to 
Séries C bonds, on that portion of the road between Fayetteville and Wilming- 
ton, when the same shall be constructed, together with the property appurte- 
nant thereto. Séries C bonds shall be a first lien upon that portion of the road 
ttetween Fayetteville and Wilmington, when the same shall be constructed, 
together with aU station houses, sidings, and other property of whatever 
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nature appurtenant thereto; and a lien In common with Séries B bonds, but 
subordinate to Séries A bonds, on that portion of the road wlilch lies between 
GreensbOro and Fayettevllle and Fayetteville and the South Carolina Une, 
together wlth the property appurtenant thereto; and a lien in common with 
Séries A bonds, but subordinate to Séries B bonds, on that portion of the 
road whieh is now belng constfucted between GreensbOro and the Virginia 
line via Mt. Airy, together with the property appurtenant thereto. And in 
case of a default and foreclosure as is hereinafter provided for, ail roUing 
stoclj and movable and other property which belongs to the road as an entlrety, 
and is not specially appurtenant to Btaj one of the three divisions of the road 
hereinbefore made, shall be apportioned among the sald three séries of bonds 
in proportion to the amountofsuch bonds as may be outstandlng at the time 
of such default and foreclosure." 

This action of the stockholders and directors was copied into and 
made part of the mortgage. Other resolutions of the directors, also 
included in the mortgage, flxèd the form of the bonds, and divided 
them into the séries bef ore described. The mortgage then grants in 
trust the entire railroad frona Greensboro to Fayetteville, and from 
Fayetteville to the boundary line between North Carolina and South 
Carolina, and from Fayetteville to Wilmington, and also the road then 
being constructed from Greensboro to the boundary line between 
Norli Carolina and Virginia. It then provides for a sale at public 
auction, by the trustée, of the mortgaged property, in case of default 
in the payment of interest, and specifically directs the mode of pro- 
cédure of said sale in the foUowing language: 

"The said party of the second part shall, in case of such default as is re- 
ferred to hereinbefore in this article, upon the writtén application of holders 
of one-tenth of the bonds hereby seeured or intended to be secured, déclare 
■the whole principal sum of ail the bonds secured or intended to be secured 
by this mortgage to be due and payable, whereupon the whole principal sum 
of each and ail of said bonds then outstanding shall forthwlth be due and 
; payable, notwithstanding that the time therein limited for the payment thereof 
may not then hâve elapsed; and the said party of the second part shall, in 
that case, upon like security and Indemnity, proceed, with or without taking 
possession, to sell and dispose of at public sale ail and singular the said rail- 
road, estate, real and personal, corporate rights, franchises, and premises 
hereby mortgaged, or agreed or intended so to be, to the highest bidder offering 
the same flrst as an entirety; and, in eâse no acceptable bidder is forthcoming 
for the said property as an entirety, then the said trustée shall proceed to 
sell separately the three divisions of the road hereinbefore made, and upon 
which the several séries of bonds are hereby made or Intended to be made flrst 
, liens." 

This spécial direction was to the trustée, and was limited to the 
sale to be made under the provision of the mortgage last quoted. 
But the trustée did not act under this clause. The holders of one- 
tenth of the bonds secured by the mortgage did not ask it to proceed 
under the same, and therefore, after the default by the railroad Com- 
pany, it sought the aid of a court of equity, flling therein the fore- 
closure bill usual in such cases. Surely, it will not be seriously con- 
tended that this spécial instruction to the trustée for his guidance 
in a contingency that, in fact, never happened, is also to be considered 
as a direction to a court of equity, called upon years after to dispose 
of the property in such manner as will best protect the interests of ail 
the parties, and guard the equities presented by the confiicting claims 
that hâve their existence from causes originating since the mortgage 
was eSecutéd. Therè is ho "iron rule" upon this subject, and while 
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the général practice is to follow as closely as may be proper the mode 
of procédure desired by the parties, and as may be set forth in the 
mortgage, yet still the court must, in its discrétion, détermine from 
the facts of each case the manner of sale that will subserve ail inter- 
ests, produce the best résulta for ail concerned, and not enhance the 
value of one class of securities involved at the cost of another which 
is equally entitled to its care and protection. 

Appellants' claim that the mode of sale provided for in the mort- 
gage is to be exclusive of ail others has not been favorably received 
by the courts, and has met with the disapproval of the suprême court 
of the United States, which, speaking by Mr. Justice Brown in the 
case of Gruaranty Trust & Safe-Deposit Co. v. Green Cove Springs & 
M. K. Co., 139 U. S. 137, 143, 11 Sup. Ct. 512, 514, said: 

"This clause, however, Is open to the objection of attemptlng to provide 
against a remedy In the ordinary course of judlclal proceedings, and oust 
the jurisdiction of the courts, which, as Is settled by the unlform current of 
authority, cannot be done. Hope v. Society, 4 Ch. Dlv. 327; Edwards v. 
Insurance Soc, 1 Q. B. Dlv. 563; Horton v. Sayer, 4 Hurl. & N. 643; Scott 
V. Avery, 8 Bxch. 487; s. c. 5 H. L. Cas. 811; Thompson v. Charnoct, 8 Term 
E. 139; Mltchell v. Harrls, 2 Ves. Jr. 129; Tobey v. Bristol Co., 3 Story, 800, 
Fed. Cas. No. 14,065; Noyés v. Marsh, 123 Mass. 286; Klng v. Howard, 27 
Mo. 21; Oonner v. Drake, 1 Ohlo St. 166; Trott v. Insurance Co., 1 ClifC. 439, 
Fed. Cas. No. 14,189; 2 Story, Bq. Jur. § 1457." 

It is true that the mortgage in that case referred to provided that 
the method of sale set out in it should be exclusive of ail others, but 
still the reasoning of the court and the authorities cited sustain the 
conclusion that the parties to a contract cannot, by its terms, deprive 
a court of equity of its right, in the due course of its proceedings, to 
adopt such plans concerning the sale of property as the peculiar cir- 
cumstances of the case before it shall suggest to be proper for the pro- 
tection of the interests of ail the parties. Again, the suprême court 
in the case of Morgan's L. & T. E. & S. S. Co. v. Texas Cent. Ry. Co., 
137 U. S. 171, 192, 11 Sup. Ct. 67, said, referring to a similar provi- 
sion: 

"There was nothlng in the mortgages which tooli away the Inhérent right 
of resort to the courts, and this clause did not Impart what existed wlthout 
it; but its insertion, evidently out of abundant caution, made it perfectly clear 
that the provisions relied on by appellants dld not apply to foreclosure by 
bill In equity, but to the cumulative remedy specifled. It Is easy to see why 
taking possession and selling wlthout Intervention of the court should be 
guarded against, and the trustée not be requlred or allowed to proceed In that 
summary manner except on the request of a certain percentage of the holders 
of the bonds. Such proceedings mlght resuit in injury, which could not be 
predlcated of those regularly taken In a court of equity. Arbitrary procédure 
by the trustée was not deemed désirable, in vlew of the Interests of both 
mortgagor and the bondholders as a class, while each would flnd the protec- 
tion to which It mlght be entitled at the hands of the court. Mercantile Trust 
Co. V. Missouri, K. & T. Ky. Co., 36 Fed. 221." 

It is clear that the trustée in such a mortgage may waive the cumu- 
lative remedy provided in it, and apply to a judicial tribunal for a 
foreclosure; and frequently it is for the interest of ail concerned 
that he should do so. If the court is resorted to, the procédure must 
be according to the established rules of law, and the chancellor is not 
bound to direct a sale in strict accordance with the terms of the mort- 
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gage, but should exercise a sound discrétion, having due regard for 
the rights of the debtor and of ail the creditors, respectively. Un- 
doubtedly, there are cases wbere it will be entirely just and équitable 
to adopt in the decree of foreclosure the plan of sale suggested by 
the mortgage, but certainly it will not be error golng to the validity 
of the decree not to do so if the rights of ail the parties bave been fuUy 
recognized and duly guarded. 

Thé court below not being compelled by the terms of the mort- 
gage to sell the railroad by divisions, it remains yet to be ascertained 
whether or not the direction that it be sold as an entirety was, under 
the circumstances of this case, the proper exercise of judicial discré- 
tion. A connected railroad, one of the length, character, and im- 
portance of the Cape Fear & Yadkin Valley, inyolving as it does such 
large sums of money to its bondholders and its stockholders, and in 
which the people of the state to which it owes its existence are so 
deeply interested, should, îf at ail practicable, be kept together as one 
System, and sold as an entirety. The onus is on those who insist 
that it should be disrupted and sold in parcels to show the necessity 
for it, and to make it clear to a court of equity that good conscience 
and fair dealing demands it. Hâve the appellants succeeded in do- 
ing this? Giving due considération to the facts they hâve marshaled, 
and to the arguments submitted in support thereof, we are forced to 
answer the question propounded in the négative. In proceedings 
of this character courts will, îf at ail practicable, regard the railroad 
as an entirety, will decree it to be sold as such, and will prevent its 
severance into parcels, even though it may be subject to partial mort- 
gages. Muller V. Dows, 94 U. S. 449; Bank v. Shedd, 121 U. S. 74, 
87, 7 Sup. et. 807; Eailroad Co. v. Lewton, 20 Ohio St. 401; Compton 
V. Railroad Co., 31 U, S. App. 486, 597, 15 G. C. A. 397, and 68 Fed. 
263, 327. We quote with approval the following portion of the opin- 
ion of the court below, flled by Judge Simonton, in disposing of the 
particular point we are now considering: 

"The proceedings for foreclosure having been instituted In this court, and 
a receiver having been appointed, and the tlme having arrived for a final 
decree, the first question which is met at the threshold is, how shall the road 
be sold? In divisions, or as an entirety? How shall the proceeds of sale 
be apportioned among the several classes of bonds in case, as Is more than 
probable, a sum sufllcient to pay the entire sum due, with expenses, be not 
reaiized from the sale? This rallway Company dérives ail its powers and 
privilèges from the state which created It, and the bondholders enjoy the 
security of the mortgage, because the act of the législature granted this power 
to the railway Company. The purpose and intent of the state was to secure 
an entire line of railway from its principal seaport to the Virginia Une. It 
granted the franchise to the company as an entirety,— one indivisible fran- 
chise, granted for the purpose of consttucting and contlnuing an entire con- 
tinuous line of road. The mortgage is also a single instrument of an entire 
line intended to secure interest of ail bonds and then the principal, giving to 
eaçh of them as part of its security the franchise of the whole Une and an 
interest in the entire road and Its propérty. Over the action of the trustée, 
eaeh bond, without distinction, has an equal voice with every other bond. 
The trustée mustsee to it that the Interest on every bond is paicj. One-tenth 
of ail the bonds, without distinction, can secure a déclaration that ail of the 
bonds are payable at once, and can requlre the trustée to enter and talce 
possession of the whole mortgaged propérty. Every part of the rallway prop- 
érty is dépendent upon and connected with the others, and this interde- 
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pendence constitutes a part of the value of each of its several parts. Division 
B, for instance, has a value In Its bed, Iron, cross-ties, stations, etc. Besides 
ail thèse, it has a clearly recognlzed value, because it Is a part of a continuons 
Une operated by one set of agents from its western terminus to tlie sea. The 
same intrinsic and incidental value exists in each division. If, therefore, 
the property were ofifered for sale at auction in separate divisions, it could 
— probably would— resuit in a disruption of the entire System, against the 
purpose of, and defeating the ends sought by, the state, for which the corpo- 
ration was created, and to which it owes its existence and its powers; will 
be inconsistent with the gênerai ténor of the mortgage itself ; and will utterly 
destroy an important incident in the value of each division. Besides this, 
during the opération of this railway as a whole System, it has become pos- 
sessed of certain property rights secured for the beneflt of the whole System. 
Thèse are, the lease of the South Carolina Pacific, Connecting at the South 
Carolina line, and extending to Bennettsville, South Carolina,— a valuable 
feeder. If the road be sold in divisions, this connection would be valuable 
to, and could be purchased by, the purchaser of Division A only, at Its own 
price. From time to time branch roads bave been eonstructed, connected 
with Division A and with Division B. They are valuable because of this 
connection, because of this connection only, and are only valuable to the 
purchaser of the division with which they are respectively connected, who 
will get each of them at his own price. The franchise cannot be dlvided. A 
sale by division would destroy It entirely. It is true that under the statute 
law of North Carolina (section 1936 of the Code of North Carolina) the pur- 
chasers of any railroad can form a new corporation, and, if the divisions are 
sold separately, each set of purchasers can do this. But the présent franchise 
for a line continuous from the northwestern boundary of the state to the 
sea would be absolutely lost, unless the road and its property be sold as an 
entirety. In that case only could the purchasers organize a corporation with 
this franchise. The rolling stock is used on the whole System. It is not 
needed by any division separate from the whole. A sale by division would 
greatly impair its value. Every bond is entitled to its share of the value of 
each of thèse Items of value. It would be unjust, it could almost be said 
would Impair the obligation of a contraet, to deprive any of them of this 
Incident of value. It would, perhaps, be împroper, at least prématuré, to say 
that this railroad property could not or should not, under any circumstances, 
be sold except as an entirety; not in divisions. But this course— a sale of 
the property as a whole— should not be abandoned, if abandoned at ail, except 
as a last resort, after it has been demonstrated that It is not practicable, due 
regard being had to the rights of the bondholders of each or any class. For 
the présent, under the stress of the reasons given, it is best to exhaust the 
effort to sell the whole property as an entirety. But if the property be sold 
as a whole, we are met by a grave problem. How shall the proceeds be 
apportioned? There is a marked différence in the value of the bonds on each 
division, and of the real value of each division. Division A meets at Greens- 
boro, one of Its terminl, the Southern Railway, and at Fayetteville it crosses 
the Atlantic Coast line. At Its other terminus it meets a valuable feeder, 
the South Carolina Pacifie. Division B has fewer advantages, and Is less 
valuabi». So with Division C still less. This difCerence must be ascertained, 
and the proceeds of sale apportioned. Ordinarily putting up property at 
auction in open market is the best test of value. This, however, Is not the 
case with railroad property under mortgage. The holders of the bonds 
control the sale, and can make the price bid suit their views. This Is almost 
the universal expérience. The South Carolina Railway Company, at the end 
of a foreclosure suit involving questions of liens of flve orders of priority, was 
put up for sale, and was purchased by a controlling syndicale of first Con- 
solidated mortgage bonds at the upset price of $1,000,000. The purchasers re- 
sold it within two weeks for over $5,000,000. It has been suggested that the 
separate divisions could be put up at an upset price regulated by the money 
value of their respective bonds as indicated by récent sales. But as there is, and 
has not been, any great demand for thèse bonds, their value cannot be flxed 
by any casual or isolated sales. If this be a safe guide, why adopt the form 
of a sale when the proportionate value could be flxed by the market value of 
87 F.— 26 
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tte bonds?. If an upset prlce cannot be flxed in thia way, there is no way 
of iflxing It without some further Information. The practlqe of this court 
furnishes a mode of getting aueli information. Let tàe spécial master, E. S. 
Martin, take testimony, and report facts proved before him as follows: (1) 
Wliat bas been the relative earning capacity of thèse separate divisions for a 
period of five years; that is to say, what Is the value of the aggregate of 
freight goingover such division between its termini, and the value of its 
passenger trafflc, and what are tlie necessary opération expansés. (2) Wliat 
is the eost of repair of its roadbed and track. (3) What is the comparative 
estima te of the value of the respective divisions by disinterested persons who 
hâve had expérience in railroads, furnlshing such estimate under oath under 
cross-exaœination and giving the grounds for the estimate. (4) Any other 
facts bearing on this question of actual and relative value. Let the report 
contaln only i the facts given In évidence, so that the court can reach Its own 
conclusion." 

The court must détermine from the particular facts of each sep- 
arate case, keeping in view the rights of the mortgagor and the bond- 
holders, as well as the daims of intervening creditors, and ail the 
equities involved, the method of sale that will produce the best re- 
sults to ail parties in interest. When the court has so found, its de- 
cree should stand, unless the wrong and injustice attributed to it is 
made plainly to appear. Many of the cases reported, involving ques- 
tions similar to those we are now considering, some of which hâve 
been cited and are relied upon by the appellants, are complicated by 
facts from which this case is free. Hère the mortgages cover the 
entire property, and there is but a single franchise involved. We 
hâve hère but one corporation, and not several Consolidated com- 
panies with separate mortgages and varions underlying liens upon 
distinct portions of the road. In such cases the courts hâve found 
it proper in some instances to sell separate portions of the road, or 
to oiïer it for sale both by divisions and as an entirety, accepting 
the ofler most advantageous to the parties in interest. In other 
cases such sales seem to hâve been acquiesced in, no suggestion having 
been made that any particular interest involved in the suit would be 
prejudiced by the mode adopted. The case of Union Trust Co. v. 
Illinois Midland Ey. Co., 117 U. S. 434, 6 Sup. Ct. 809, relied upon by 
appellants, does; nqt sustain the contention that, where distinct por- 
tions of the property to be sold are subject to separate mortgages 
or liens, that the decree of sale must provide for offering the same 
both as an entirety and in parcels; but it simply holds that under 
the circumstances of that case such manner of sale was entirely 
proper, and just to ail parties in interest. That such a decree was 
rendered in that case is not surprising, and it would hâve been more 
than strange if the suprême court had not giVen it its approval. 

Bank v. Sbedd, 121 U. S. lÂ, 7 Sup. Gt. 807, and Œbert v. Railroad 
Co., 33 Grat. 586, are cases where decrees directing sales as entireties 
were sustained on appeal, because it did not appear that separate 
sales would hâve been more advantageous to the divisional bond- 
holders. In the case we are now disposing of we think it is clearly 
shown that ail of the divisional bondholders will obtain, in the dis- 
tribution of the proceeds of the mortgaged property, a proportion 
more favorable to their interests from a sale made as an entirety 
than they would from pne made in parcels and divisions. It might 
be possible that the holders of one séries of bonds may be able, on 
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account of the peculiap and favorable location of tlie division of tlie 
road on which their lien attaches, to hereafter make most désirable 
arrangements concerning it for purposes of their own, provided they 
can secure it at a separate sale; but that is a matter that did not im- 
press the court below, and that will not influence this court in dis- 
posing of the questions that directly affect not only the bondholders 
of that particular division, but those of ail other portions of the 
road. It is true that the appellants do not ask for a sale by division 
alone, but that the road shall be oiïered both as an entirety and by 
divisions, and the most advantageous bid accepted. As the decree 
appealed from directs a sale as an entirety, and as it would also be 
oiïered in that way if the présent insistence of appellants should pre- 
vail, their idea must be that the sale by divisions will, in the aggre- 
gate, realize the greatest sum; and yet there is, in our opinion, an 
utter failure on their part to show by the évidence that such will 
be the resuit. If the sale by divisions should be made to realize 
more than the sale as an entirety, it can only be accomplished by 
abnormal bids on Division A, or on that division in connection with 
Division B, if we are to rely on the values placed on the property by 
the testimony returned with the master's report, which would resuit 
most disastrously to the Séries C bonds, causing the holders thereof to 
dépend on that division alone for their payment, destroying, in effect, 
their liens on Divisions A and B, and depriving them of their interest 
in the great value of the road as a unit. The court would not con- 
firm such a sale, at least without first readjusting the ratio of appor- 
tionment of the proceeds so as to produce relatively the resuit that 
will be accomplished by the présent decree. The court should not 
allow, by its decree of sale or by its method of distribution, the relative 
rights of any of the bondholders to be impaired, be the extent of 
their interests great or small. In the présent contention there is but 
one mortgage, one railroad, and one franchise, but there are three 
séries of bonds, differing greatly in value because of the location and 
intrinsic worth of the separate sections of the road by which they are 
secured, the least valuable being made still less valuable by the effort 
to debar them of the right to participate in the beneflts to be derived 
from the sale of the mortgaged property as a whole. And this is 
to be effected, if at ail, on the claim that the Séries A bondholders 
are entitled to a separate sale of that division, not only as a matter of 
equity practice, but also under the terms of the mortgage. In our 
opinion, neither the practice referred to nor the contract mentioned 
will justify this court in directing a mode of procédure that will evi- 
dently produce injurious results to one set of bondholders, even if it 
causes désirable conséquences to another. 

In Campbell v. Kailroad Co., 1 Woods, 368, Fed. Cas. No. 2,366, cited 
by appellants as a notable instance of the sale of separate divisions of 
the same road, the court (Mr. Justice Bradley on the circuit), while so 
holding under the peculiar facts there presented, took occasion never- 
theless to say that: 

"Cases often oceur when a sale of the property out and out, and a subsé- 
quent adjustment of clalms upon the fund, Is the only just method which can 
be pursued. But whenever a speciâc property on which a separate incum- 
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brance exists can be sold separately, without injury or sacrifice of that or other 
property, il onght to be thùs soM, so as to secure to every incumbrancer, if 
practieable, the rlgUt of protecting bis securlty without involving himself 
in onerous engagements, or belng subjected to onerous conditions." 

This conclusion of that eminent jurist, far from being overlooked 
or disregarded by us, bas aided us materially in our investiga- 
tion of tbis case, and bis words tbat we bave placed in italics bave 
bad much to do in aiding us in reacbing tbe resuit we now announce. 
Concluding, as we do, tbat a sale by divisions would, under tbe cir- 
cumstances of tbis case, be inéquitable^ it follows, we tbink, that tbe 
"double metbod" insisted upon by tbe appellants would be improper, 
for the reason, among otbers, that, as tbe court would not conflrm a 
divisional sale, tbe bids could only be used as a mode of ascertaining 
the relative values of the différent interests, for wbich purpose they 
would, in our opinion, for the reasons already given, be useless. 

Tbe duty of the court in directing tbe metbod of sale in a case 
like this is both diflBcult and délicate. Tbe interests appealing to it, 
each and ail of them entitled to the same careful considération, are 
many and conflicting. Hère is a struggle between the holders of the 
tbree séries of bonds, a contest as to a part of tbe property between 
tbose claiming under tbe flrst mortgage and those under tbe Consoli- 
dated mortgage, an effort by the bondholders under tbe latter to save 
from the gênerai wreck some little part, if possible, of their unfortu- 
nate investments, and bere also, in submission to the court's decree, 
are the interests of the mortgagor and tbe rigbts of the public. 

An extended discussion of tbe question of the valuation of tbe sev- 
eral divisions of the road, of the différent branches, and of tbe inter- 
est of tbe Cape Fear & Yadkin Valley in the South Carolina Pacific 
Eailroad, as sbown by tbe master's report and the évidence returned 
with it, is not deemed essential by us. The matter was carefully ex- 
amined by tbe court below, after full argument by counsel, and the 
values then fixed and the apportionments then made will not be dis- 
turbed by this court. Our investigation bas involved tbe study of 
the master's report, including tbe testimony flled therewitb, and tbe 
application of the same to the conceded facts of this case, and we 
reach the conclusion tbat the metbod adopted by the court below for 
the distribution of tbe proceeds of sale is one that, if it works in- 
justice to the appellants, neither they, with their flnancial expéri- 
ence, nor their counsel, with ail their légal ability, bave been able to 
point out. 

Tbe assignments of error not speciflcally referred to hâve been in 
substance disposed of in the discussion of tbe gênerai questions in- 
volved bereia. 

Counsel, in their oral arguments and on their briefs, discussed the 
proper construction, as well as tbe constitutionality, of the act of the 
gênerai assembly of North Carolina of the 8tb day of Marcb, 1897, 
entitled "An act to amend section 698 of the Code," but we bave not 
found it necessary to consider that législation in connection with the 
questions raised in this case. Tbe decree appealed from is aiHnned. 

PUENELL, District Judge (dissenting). I concur in tbe reasoning 
and conclusion tbat the couponsi of tbe bonds must be paid before 



LOW V. BLACKFOED. 405 

the bonds themselves, but cannot concur in the eoncluâon as to tbe 
method of sale. The holders of the différent séries of bonds, and 
especially of Séries A, hâve never accepted the terms of the mort- 
gage of 1889, and their rights must be adjudicated under the terms of 
the mortgage of 188(5. Since the adoption of the state constitution 
in 1868 the policy and law of North Carolina in regard to corpora- 
tions has been materially chauged. Charters granted prior to 1868 
were held to be contracta, which the législature could not change 
without the consent of the corporation. In Mills v. Williams, 33 N. 
C. 561, Pearson, J., afterwards chief justice, speaking for the suprême 
court of the state, in a very learned opinion, after stating the différ- 
ence between public and private corporations, says: 

"The expectation of benefit to the public is the movlng considération on the 
one side, and that of expected rémunération for the outlay is the considération 
for the other. It îs a contract, and, therefore, cannot be modified, changed, 
or annuUed without the consent of both parties." 

This is in accord with many décisions of the suprême court of 
North Carolina and of the suprême court of the United States, foUow- 
ing the décision of the latter court in the Dartmouth Collège Case, 
4 Wheat. 518. The same doctrine is held in Eailroad Co. v. Reid, 
13 Wall. 264, which was a writ of error from the suprême court of 
the state reversed by the suprême court of the United States. The 
constitution since 1868 (article 8, § 1), reserves to the state the right 
to alter from time to time, or to repeal, ail acts of incorporation other 
than municipal, and it is held that a corporation which has accepted 
an amendment to its charter since 1868 is under this provision. The 
large number of acts of incorporation passed at every session of the 
législature shows the facility with which franchises are obtained, 
notwithstanding there is a gênerai corporation law and a provision 
in the article of the constitution quoted that "corporations may be 
formed under gênerai laws, but shall not be created by spécial act, 
except for municipal purposes and in cases where, in the judgment 
of the législature, the object of the corporation cannot be obtained 
under gênerai laws." Whether the réservation in this article of the 
constitution would place charters granted by the législature upon 
the same légal footing with charters with the right to diminish or 
impair the rights granted without the consent of the grantees, it is 
unnecessary to décide, but it would not give to the législature power 
to disturb vested rights acquired in pursuance of a charter granted 
or former act of the législature. A state législature cannot impair 
the obligation of a contract or disturb vested rights in violation of 
the constitution of the United States. With the incorporators the 
législature may deal; but when third parties, putting faith in an act 
of the législature, hâve made contracts and acquired rights of prop- 
erty, the législature cannot disturb them. Therefore the act of 1897, 
referred to, would be declared unconstitutional and inoperative if 
attempted to be applied to the mortgage made or the bonds issued in 
1886 in pursuance of the act of the législature of 1883. It is well 
settled that the laws which are in force at the time and place of the 
making of a contract, and where it ia to be performed, enter into and 
fonn a part of the contract as much as if they were incorporated in 



406 87 FEDERAL REPORTER. 

îts terms. This principle embraces the acts wMch affect îts Ta- 
lidity, construction, discharge, and enforcement, or the remédies un- 
der the contract Von Hofifman v. Œty of Quincy, 4 Wall. 535; 
WaJker v. Whitehead, 16 Wall. 314; Barnitz v, Beverly, 163 U. S. 
118, 16 Sup. et. 1042; Edwards v. Kearzey, 96 U. S. 595. Notwith- 
standing the constitutional provisions in article 8, before quoted, 
and a gênerai railroad law in the state, it appears from the acts of 
the législature — the only source Jrom which courts can dérive any 
authentic évidence of a state policy as to corporations (Swann v. 
Swann, 21 Fed. 301) — ^parties building or buying raiiroads in North 
Carolina almost invariably go to the législature for a new franchise, 
it is reasonable to suppose that a purchaser at a sale of this property, 
either as an entirety or in divisions, would apply to that body for a 
new charter. The act of 1897, subject to ail thèse objections and 
others, should not, therefore, "chill the sale," as said by the circuit 
judge, or in any way affect it; nor should its passage hâve any weight 
with a court of equity in determlnipg the best method of sale for this 
important property. Lobbyists «hould not be permitted to affect 
pending litigation, especially whei^ tbey are inadvertent to constitu- 
tional provisions. 

Courts of equity do not make contracts. There can be no doubt 
about the principle contended for by appellees that under a deed of 
trust containing a power of sale application may be made to the court 
to decree a sale, but a court of equity will follow, as nearly as may 
be, the provisions of the deed itself. The application to the court 
does not change the contract made by the parties themselves, and, 
upon this principle that the parties hâve so contracted, préférence 
is given to the holders of the coupons to the bonds themselves. To 
hold otherwise is, in eflect, to hold that the court may do what the 
lawmaking power cannot, — impair the obligation of a contract. 

The original purpose of this railroad seems to hâve been to estab- 
lish railroad communication between Fayetteville, at the head of navi- 
gation on the Cape Fear river, and the coal beds of Chatham county, 
near the center, and not in the western part of the state, as is errone- 
ously stated. From this original purpose the Cape Fear & Yadkin 
Valley Railroad has been formed by additions from time to time. 
At the date of the mortgage (1886) only that part known as "Divi- 
sion A" had been built, and the mortgage was on ail the road then 
in esse to secure this séries of bonds. I agrée with the learned cir- 
cuit judge that the usual and the best mode of ascertaining the 
value of property is by public auction, and, where the parties hâve by 
their own deed and contract established a method of sale, a court 
of equity should foUow that method prescribed by the parties them- 
selves. Expert testimony and estimâtes may be biaaed and in- 
fluenced by circumstançes of which the court can know nothing. 
They do not make values. The safest test of the value of property 
is what it will bring in the open market. The parties contracted as 
to how this property should be sold, and how its value should be ascer- 
tained, and that contract seems to me to be binding even on a court 
of equity. The mortgage provides that the property shall be sold 
"flrst as an entirety, and in case that no acceptable bidder is forth- 
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coming for the saîd property as an entirety, then thé said trustée 
shalJ proceed to sell separately the three divisions of the road herein- 
before made, and upon which the several séries of bonds are hereby 
made or intended to be made first liens." Who is to détermine what 
is an acceptable bid for the road as an entirety is left in doubt, and 
there is no means for determining how this question was to be set- 
tled. Is the bid to be acceptable to the trustée? To the bondholders? 
If so, to which class, or to the party of the ûrst part? Or was it to be 
acceptable to ail of thèse parties? A satisfactory answer to either 
question is not possible. Disregarding, then, this language, doubt- 
ful and ambiguous, the mortgage provides for the sale of the property 
first as an entirety and then by divisions, the bid to be accepted that 
realizes the best price for the parties directly interested in the prop- 
erty on which they hold the first lien, — what is known among auc- 
tioneers (an every-day practice at public sales) as an upset sale. The 
sole object of the court, keeping in view well-established principles, 
must be to secure to the parties in this cause the best resuit for the 
property in which they hâve an interest. This, it seems to me, will 
be accomplished by foUowing the contract made by the parties them- 
selves, and not invoking any of the extraordinary or extrajudicial 
powers of a court of equity. 

Where there is a well-established rule of property in a state, the 
courts of the United States will follow that rule. Barber v. Eail- 
way Co., 166 U. S. 83, 17 Sup. Ct. 488, and cases cited. The rule in 
North Carolina in regard to mortgages and deeds of trust is well set- 
tled by a number of décisions of the suprême court of that state. 
The doctrine that a mortgage is a mère incident to the debt has never 
been favorably considered by the courts of the state, but thèse courts 
hold, with a rare exception, to the better doctrine that it is a direct 
appropriation of the mortgaged property to the payment of the debt, 
and a direct proceeding may be maintained to subject the property 
to the payment of the debt for which it is appropriated as a security. 
Murphy v. McNeil, 82 N. C. 221; Capehart v. Dettrick, 91 N. C. 344. 
It is equally as well settled that the grantor in a mortgage or deed 
of trust cannot, after exécution, vary in any way the trust. Ingram 
V. Kirkpatrick, 41 N. C. 463; Hogan v. Strayhorn, 65 N. C. 279. 

Applying thèse well-established raies of property to the case under 
considération, the conclusion must be that the mortgage of 1886 was 
an appropriation of the road then constructed from Greensboro to 
the South Carolina line, known as "Division A," to the payment of the 
séries of the bonds known as the "A" bonds; and of Division B, from 
Greensboro to Mt. Airy, not completed, to the payment of the séries 
of bonds known as the "B" bonds; and Division G, from Payetteville 
to Wilmington, not commenced, to the payment of the séries of bonds 
known as the "Séries C" bonds; and that after the exécution of this 
mortgage neither the railroad company, the trustée, nor the législa- 
ture could vary the trust. Three years after, the debt being still un- 
paid, there remained in the company only an equity of rédemption as 
to this property to be appropriated to the payment of the debt secured 
by the mortgage of 1889. Registration being légal notice, those 
ciaiming under this latter mortgage took with notice of the provi- 
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sîons of the mortgage of 1886, and it appears from the mortgage itself 
they had actual knowledge, and were well advised as to ail of its pro- 
Tisions. They cannot now be lieard to vary any of the trusts, rem- 
édies, or rights under the priqr mortgage. Equity may grant them 
a hearing as to the distribution of the surplus funds after the debts 
secured by the prior mortgage are satisfled, and as to the best method 
of realizing the largest returns from a sale of the property, but they 
should not be heard to question the validity of prior liens subject to 
which they accepted a second lien. Bronson v. Eaiiroad Co., 2 Wall. 
283. 

The mortgage provided for a distribution of the proceeds in the 
event of sale in language easily under stood and constituting a part of 
the contract. The provisions are as follows: 

"It [trustée] shall apply the resldue of the proceeds of sald sale [after paying 
certain expenses] to the payment, flrst, to the Interest due on said bonds 
outstandlng secured or Intended to be secured hereby; and, secondly, to the 
principal of sald bonds in fuU, if the said purchase money, after deducting 
the expansés above mentloned, be sufflcient; but, if not, then pro rata." 

"Pro rata" hère means that creditors are to be paid or to prorate 
with those of the same class, and the holders of A bonds would be 
paid out of the funds arising ont of the sale of the road as an entirety 
according to the bids for the property especially appropriated as a 
security for this séries of bonds; and this rule would apply to the 
other divisions of the road, and the payment of the bonds for which 
they are appropriated as a security. There should therefore be a 
sale of the road flrst as an entirety, and then by divisions. It is so 
provided in the contract With great déférence, I dissent 



OLIVBB FINNET GKOCERY CO. v. SPEBD et al. 
(Circuit Court, W. D. Tennessee. March 26, 1888.) 

1, CONSTITDTIONAL LaW— StATB TAXATION— IntBRSTATB CoMMEBCE. 

The revenue law of Tennessee of 1897 (chapter 1), imposing upon ail mer- 
chants an "ad valorem tax upon the capital tavested in their business equal 
to that levied upon taxable property," and which provides that the amount 
assessedagainst the merchant shall not be less than the average of his stocJi 
during the preceding year, to be ascertained by addhig together the highest 
and lowest aaiounts of stock on hatid at any time, and dividing the sum by 
2, Is not a tax upon the goods, and not an interférence with Interstate com- 
merce. 
a Samb— Privileob Tax. 

The privilège tax also imposed on merchants by chapter 2 of the act, to 
the extent of 15 cents "on each $100 worth of taxable property," is not an 
interférence with Interstate commerce. 

This was a suit in equity by the Oliver Finney Grocery Company 
against E. A. Speed and others, The cause was heard on an applica- 
tion for a temporary restraining order. 

Henry Craft, for complainant. 

Geo. B. Peters, C. D. M. Green, and W. B. Eldridge, for défendants. 

HAMMOND, J. The application for a temporary restraining order 
until the motion for a preliminary injunction can be heard must be 
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refused. The bill seeks to raise the question whether or net a "li- 
cense" or "privilège" tax levied upon a marchant importing goods 
f rom other states and foreign countries for sale in this state in original 
packages is in violation of the constitution of the United States, as an 
impost or duty upon imports, or it is a régulation of foreign or inter- 
state commerce forbidden to the states. But, in my judgment, this 
question is not presented by the facts of this case, since the Ten- 
nessee act for the assessment and collection of revenue for the state 
for county and municipal purposes, of April 30, 1897 (chapter 1), and 
its companion act, to provide revenue for the state (chapter 2, pp. 
1-50, Pub. Acts 1897), do not levy a license or privilège tax, at least 
not to the extent claimed by this bill. Neither is the tax complained 
of a direct or an indirect impost upon the goods so imported, in any 
sensé whatever. It is for the most part simply a tax upon the cap- 
ital of the "merchant," the défendant company in this case, employed 
in the business in which it is engagea, namely, that of buying and 
selling Interstate, domestic, and foreign merchandise. The revenue 
act does provide for a privilège tax of 15 cents on each flOO "of taxable 
property." But the bill, as drawn, makes no séparation or distinction 
between this part of the tax and the 40 cents on the flOO "upon the 
average capital invested" of the main tax increased by a subséquent 
act of April 10, 1897 (chapter 3, p. 81, Pub. Acts), to 45 cents, if that 
act applies to this tax at ail. Neither does the bill show any sépara- 
tion or distinction, in the levies raade and complained of by the bill, 
between the amount of taxes claimed upon foreign and Interstate 
merchandise and those claimed upon mère domestic merchandise. It 
is true, the bill shows that a return for taxation or assessment was 
made only of domestic goods as to which the taxes were pai(i; but the 
increased assessment made by the taxing officiais under the authority 
of thèse acts, as presented by the bill, takes no note of either of the 
above distinctions, and the levy seems to hâve been made in a lump 
sum upon assessments, so far as we can see from the bill, wholly 
ignoring thèse distinctions. Therefore, in the présent condition of 
the bill, it would be impossible to consider any différences of légal 
right to the tax based on thèse distinctions if any such différences 
there be. The bill quotes so much of the législation as was deemed 
necessary to présent the question made by the bill, commencing with 
section 19 of the assessment act; but its proper construction requires 
a full reading of ail the sections of both of the acts, to develop the 
scheme of taxation contained in them, and from this it abundantly 
appears that it is an entire misapprehension of their eflect to suppose 
that the assessment complained of in this bill is wholly either a 
"license" tax or a "privilège" tax upon the importer, or a direct or in- 
direct tax upon the goods imported. Forty-flve per cent, of it is "an 
ad valorem tax upon the capital invested in their business," levied 
upon "merchants" by section 18 of the assessment act (chapter 1, p. 
15), and section 3 of the revenue act (chapter 2, p. 50), as increased by 
the supplemental act (chapter 3, p. 81), if this increase applies to the 
"merchant's tax." It is perhaps a misnomer to call it an "ad valorem 
tax," but that is not material. The confusion arises ont of the pe- 
culiar process provided in the act for levying the merchant's tax. 
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As before stdtéd, it does impose a privilège tax upon merphants, 
wMcll ië measûred în the same way as the so-called "ad valorem tax" 
upoà Capital; Hïimèly, by a percentage upon the capital or property, 
whicheveï is uSed as a basis of computation. But in order to secure 
this tax, bôth as to the assessmeiit and collection, the act requires 
"merchants" to be licensed as other privileged occupations are to be 
licensed, and seemingly the same protection is extended by the act to 
thé tax upon the merchant's capital as that upon his privilège. But, 
manifestly, the tax upon the capital does not thereby become a privi- 
lège or license tax; the séparation between the two, both in the levy 
and assessment of the tax, being carefully provided for by the act. 

Section 1 of the assessment act déclares that ail property, real, 
Personal, and mixed, shall be assessed for taxation. Section 2 dé- 
clares exemptions, and section 8 provides that the assessment for ail 
purposes, of personal property, privilèges, and poils, shall be as- 
sessed annually, and real estate every four years. Section 7 provides 
that Personal property shall be assessed under enumerated heads, 
including "(2) stocks of merchandise, wares, goods, and chattels, kept 
on hand, or in store, for sale, trade or trafflc; but the value of the 
same shall not be ihcluded in the tax values," etc. The act then pro- 
ceeds tô direct how assessments shall be made, seriatim, under thèse 
varions heads, numbering 11. It reaches "merchants" at section 18, 
thus: 

"That merchants shall pay an ad valorem tax upon the capital Invested in 
their business, iequai to that levied upon taxable property; and the term 'mer- 
chant' as used In thlsact includes ail persons, copartnersùps or corporations en- 
gaged in trading or deallng In any kind of goods, wares, merchandise, either on 
land or in steamboats, wharf -boats or other craft, stationed or plying In the 
waters of the state, and confectloners, ànd whether such goods, wares, and 
merchandise be kept on hand for salfe ôr the same be pùrchased and delivered 
for profit, as ordered; but nothlng iii this àct contained shall In any way afCect 
the collection of privilège taxes upon the avocations declared by this act to be 
privilèges." 

Then follow sections 19 et seq., as quoted in the bill, and they need 
not be qùoted hère. Section 19 and those following are designed to 
regtilate the assessment and collection of license and privilège taxes, 
but they includie also a régulation for the assessment ând collection 
of the "merchant's capital tax" provided for in section 18, as above 
quoted; plainly because the merchânt is paying both a capital tax and 
a privilège tax, eaeh beiùg ascertained by the samé method of pro- 
cédure. This bill gratuitously assumes that it is ail a privilège or 
license tax. The scheme seems to be that the merchant's capital tax 
assessed shall be levied upon his own retum by a true statement under 
oath "of the aaioiïnt of capital invested in such business, during saîd 
twelve months" (section 20); and "levied the amount of capital in- 
vested in his business to be assessed for taxation" (section 22, 
subsec. 1). 

ït is to be noted that this is not at ail a tax upon the goods or their 
value, but upon the amount of the capital^ as shown by the merchânt 
under oath. It is entirely true that subsection 1 of section 22, in 
order to checkmaté any underassessment by the merchants under 
their statement of the amount of capital invested in the business, 
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déclares that under no circumstances shall tke amount to be assessed 
against the merchant be less than tbe average value of the amount of 
stock on hand during the preeeding year, which average amount is 
to be ascertained by adding together the highest and lowest amount 
of stock on hand at any one time, respectively, during the year, and 
dividing the aggregate by two, which average amount "shall be 
deemed the taxable value of the capital of such merchant, upon which 
he shall pay the taxes levied for state, county, and municipal purposes. 
It is also true that, in a subséquent requirement of section 22, the 
clerk of the court and the district attorney are authorized, upon cita- 
tion and notice, to correct any untrue statement made by the mer- 
chant under oath where it is considered not just and correct by the 
clerk, so as to conform the assessment to the facts, and to truly ascer- 
tain the capital, as deflned in subsection 1, § 22, above quoted. But 
it is obvions from thèse provisions and the whole act that no assess- 
ment is made upon the goods directly or indirectly, either by way of 
import tax or otherwise, and that this valuation of the stock on hand 
to ascertain the average capital is only a method of determining the 
amount of capital that the merchant has invested in his business for 
taxation, whenever it becomes necessary to ascertain it otherwise than 
by his ownsworn statement of that amount. If his own statement 
is satisfactory to the officers, there may be no valuation of the goods 
at ail, for it is only in the event of a disagreement between them thaï 
it is necessary to make this valuation. Of course, the merchant, îe 
making his sworn statement of the capital he has invested in thf 
business, may adopt the rule of the statute for ascertaining it, but 
he is required to make a true statement, irrespective of that rule 
Besides, it is directly provided in subsection 2, § 22, that if the average 
stock on hand, ascertained by the valuation oîf the highest and lowest 
quantity during the year, and dividing by two, shall be less than the 
capital stock invested, the merchant shall pay on the capital stock, 
and not on the lesser valuation. It is also provided by that subsec- 
tion that "the word 'capital,' as used in this and the foregoing section, 
shall be construed to mean the average amount of stock on hand 
during the year in which it was offered for sale, the amount to be as- 
certained as provided in the first section hereof." So that it is whoUy 
a misapprehension of the bill in this case to treat this scheme of tax- 
ation as one levied directly or indirectly upon the goods. The valua- 
tion made of them is only for the purpose of flxing under certain cir- 
cumstances the amount of the capital stock for taxation, and the légis- 
lature might hâve resorted to any other convenient method of deter- 
mining that amount in the event the taxing officers were not satisfied 
with the sworn statement of the merchant. They might hâve directed 
that it should be ascertained by summing up the amount due or paid 
on the invoices of the purchaser of the goods, or, as is doue in cases 
of insurance, by taking the amount of the sales, and deducting the 
profits, or by any other convenient and just method of determining 
the amount of money which the citizen engaged jn the business of 
selling merchandise has invested in that business. 

That this is a proper construction of the act, and that this method 
of a speciaj assessment upon merchants by segregating tiieir mer- 
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chandise from their otlier property is îiitended,isshown by subdivision 
2 of section 7 of the assessment act, whidi says distinctly that stocks 
of merchandise sliall not bè included in the tax values assessed on 
otheo' Personal property, this evidently being reserved for the spécial 
methods of assessment and collection subsequently provided for in the 
section already noticed. And there are other indications not neces- 
sary to note, ail through the aet, showing that this is a tax upon the 
capital of the merchant invested in his business, and not in any sensé 
a tax upon the goods on hand or their value, either directly or indi- 
rectly; and the argument used to convert it into a tax upon goods 
imported from another state or foreign countries might just as well 
be used to resist the poli tax, as being also a tax upon the importa- 
tions, because it is a tax upon the person of one engaged in the busi- 
ness of an importer. This is a tax upon capital engaged in the busi- 
ness of merchandising, and there is not a line in the whole act which 
in ajiy sensé makes any discrimination in the process between cap- 
ital invested in foreign or Interstate transactions and that invested 
in domestic transactions in this process of taxation. As bef ore stated, 
the merchant is required to take ont a license, and to conform to cer- 
tain provisions about giving bond and securing the proper assess- 
ment and collection of his merchant taxes, in a similar manner to 
that required of those who are engaged in the occupations which are 
denominated "privilèges," and taxéd only as such ; and by section 3 
of the revenue act (chapter 2, p. 50), when the législature comes to fix 
the rate of taxation, a merchant is taxed 40 cents on the flOO, as 
"an ad valorem tàx upon the average capital invested in his busi- 
ness," and he is also taxed 15 cents on each $100 of "taxable prop- 
erty." Whatever that may mean, whether on his taxable merchant'» 
capital, or on that and ail his other taxable property, we need not hère 
inquire. While this is called a "privilège tax," and the amount is 
ascertained by computation of a percentage upon the taxable property 
precisely as the 40 cents is ascertained, by computation on "taxable 
capital," it is really an arbitrary tax levied upon the business of the 
merchant, without any discrimination as to the character of the 
business in which he is engaged as between domestic and foreign or 
Interstate goods or transactions. As bef ore stated, this bill only 
shows that a large lump sum has been assessed upon the plaintifP in 
this case, and it discloses or complains of no distinction between any- 
thing which may hâve been assessed as privilège taxes and that which 
may hâve been assessed as taxes upon the merchant's capital, so that 
we do not now "know what the facts may be in relation to that assess- 
ment; but certainly the whole tax should not be enjoined because a 
part of it might be unlawful, while the illegality does not appear 
upon the bill as it is now drawn, even if it be conceded that a privi- 
lège tax, however the amount mày be fixed, which is levied upon a 
merchant engaged in the importation of foreign or Interstate goods, 
is a tax upon Interstate commerce, which the court is not now at ail 
prepared to admit. Theref ore this application for a restraining order 
and a preliminary injunctîon must be denied upon the construction 
of the act itself, the tax assessed and levied being, as appears by the 
bill, only a tàx upon the capital of the merchant which is invested 
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in his business, and not' a tax upon interstate or foreign commerce, 
nor a restriction or a discrimination against the commerce. 

It would not be improper, however, to say a word as to the argu- 
ment made upon the adjudications of the suprême court of the United 
States which are supposed to avoid this tax if it could be construed 
to be a tax upon imported goods from foreign countries and other 
states, directly or indirectly, as a license or privilège tax. The argu- 
ment made in the brief of counsel assumes that the case of Woodruff 
V. Parham, 8 Wall. 123, bas been overruled by the case of Leisy v. 
Hardin, 135 U. S. 100, 10 Sup. Ct. 681. This latter case was not one 
involving the question of taxation at ail, and, even in its relation to 
the exercise of the police power of a state over articles of interstate 
commerce, it bas been said in the subséquent case of Blumley v. Mass- 
achusetts, 155 U. S. 461, 474, 15 Sup.,Ct. 154, that that case must be 
restrained in its application to the case actually presented for déter- 
mination ; and it is very doubtful if it may be used, as is sought to be 
done in this case, to maintain the broad position that ail articles of 
imported goods, while remaining in the original packages, are exempt 
from taxation, direct or indirect, for that is what this bill means in its 
contentions. It is still more doubtful if that principle can be held 
to hâve been established by that case in the light of the subséquent 
cases of Emert v. Missouri, 156 U. S. 296, 15 Sup. Ct. 367, Coal Co. 
V, Bâtes, 156 U. S, 577, 15 Sup. Ct. 415, and Coal Co. v. Louisi- 
ana, 156 U. S. 590, 15 Sup. Ct. 459, in which the cases of Leisy v. 
Hardin, supra, Woodruff v. Parham, supra, Brown v. Houston, 114 U. 
S. 622, 5 Sup. Ct. 1091, Brown v. Maryland, 12 Wheat. 419, and many 
of the other cases relied upon by plaintifl's counsel in this case, a^e^ 
cited by the court; and there is no intimation that the case of Wood- 
ruff V. Parham, supra, is regarded by that court as having been over- 
ruled. In Emert v. Missouri, supra, it was distinctly held that a 
statute of a state by which peddlers were required, under a penalty, 
to take out and pay for licenses, making no discrimination between 
résidents or products of the taxing state and those of other states, 
is not répugnant to the constitution of the United States. And in 
Coal Co. V. Bâtes, supra, it was held that a tax upon coal in the orig- 
inal barges, in which it was shipped from one state to another, was 
subject to local taxation in the state where it was found; and in 
neither of thèse last-cited cases was there any dissent among the 
judges who differed so widely in Leisy v. Hardin, supra, and Plumley 
T. Massachusetts, supra, showing that it was not considered by the 
court that Leisy v. Hardin applied to the cases of taxation of imported 
goods held in their original packages unsold. In the cases involving 
the power of taxation, the détermination of the question of legality 
or illegality as affected by the interstate commerce clause of the féd- 
éral constitution seems to dépend largely upon the question of unjust 
discrimination between the products of the taxing state and the prod- 
ucts of other states introduced by importation ; and it is conceded by 
the brief of counsel in this case that no such discrimination bas been 
made by the acts of the Tennessee législature we hâve now under 
considération. It is not necessary, in my judgment, to give any 
technical attention to any of thèse décisions, for the reason that it ap- 
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pears upon the face of the bill aad the acts of the législature that the 
taxes assessed and levied are not assessed and levied upon the im- 
ported goods directly> indirectly, or remotely in any légal sensé, but 
are "a valid exercise of the power of the state over persons and busi- 
ness within iU borders," to use the concluding language of Mr. Jus- 
tice Gray in the case of Emert y. Missouri, supra. Application de- 
nied. 

Addendum. 

The bill as amended sets out section 3 of the act of 1897 (chapter 2, 
known as the "Revenue Act,") levying a privilège tax on merchants 
of 15 cents "on éach one hundred dollars worth of taxable property," 
etc. And it claims that, at least as to this "privilège tax," the act is 
obnoxious to the fédéral constitution, as a tax or restriction on In- 
terstate commerce. But I do flot think so. There is in the act no 
possible discrimination as against that kind of commerce. The com- 
putation for the privilège tax is not made on the values of interstate 
articles of commerce more than on the values of domestic articles of 
commerce, nor on the capital invested in one more than on the cap- 
ital invested in the other. In my judgment, it is not levied on either, 
as goods or as commerce, but, liké a poil tax, is levied on the per- 
sons engagea in the business of merchandising for the privilège of 
exercising the vocation of a merchant, not that of an importer or 
dealer in interstate or foreign merchandîse, but upon ail domestic 
dealers as well. Section 18 of the assessment act déclares in terms 
that it is a tax on the vocation. The amount assessed for this privi- 
Icjge varies according to the amount of the dealings as shown by 
the "worth of taxable property" ; whether of ail the merchant's tax- 
able property, real, personal, and mixed, or only that known in the 
act as "merchant's capital," we need not say. Certàinly, it is not lev- 
ied alone on interstate commercé articles or dealers, and, as before 
suggested, is not more a tax on interstate commerce than a poil tax 
on me merchant might be. 

In the case of Robbins v. Taxing Dist, 120 IT. S. 496, 7 Sup. Ct. 
592, it is remarked that the mère calling the business of a drummer 
a "privilège" cannot make it so. So, thé mère calling a tax a "priv- 
ilège tax," or declaring an occupation a privilège, cannot make it an 
unlawful tax on interstate commerce, if in fact that kind of com- 
merce be not especially burdened or injured or restricted by it in 
favor of domestic commerce, where it has no unfavorably discrimi- 
nating quality against the citizens or products of other states. As 
said in Freight Tax Case, 15 Wall. 232, the constitutionality or un- 
constitutionality of a state tax is to be determined, not by tiie form 
or agency through. which it is to be collected, but by the subject 
upon \Mtiich the burden is laid,— the ultlinate biirden. Hère it is not 
laid on the importations of the plaintiff, but upon aJl its property, of 
every kind,. possibly if we look only to the mère form of words in 
màidng the,,leYyj and cértajaly ^ if we look only to ultimate results; 
for it is an àmbunt to be pàid out bî its gênerai funds, and surely not 
out of the procéeds of importations more than out of any other class 
of merchandise or other propeirty whatever. If we look only at the 
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person paying the privilège tax, or at tlie occupation of that person, 
it is net levied on an importer qua importer, as in the Robbins Case, 
supra, but upon every one alik;e engagea in that occupation of buying 
and selling goods of each and every kind, foreign and domestic. It 
can be held a tax on importations from otber states only by hold- 
ing to the broad proposition that there is a sanctity about imported 
articles exempting them from ail taxation, whether equally with 
domestic articles or differently from them by an inequality, arising 
out of unfair discrimination against importations and importers. No 
case bas held to such a proposition. 

In Emert v. Missouri, supra, this construction of the Eobbins Case 
is denied, and upon the force of language quoted from that case itself, 
as foUows: 

"When goods are sent from one state to another for sale, or In conséquence of 
a sale, they become part of the gênerai property, and amenaWe to its laws; 
proTided that no discrimination be made against them as goods from another 
state, and that they be not taxed by reason of being brought from another state, 
but only taxed In the usual way as other goods are." 

Hère they are taxed in the remotest way, incidentally, if at ail, 
and not in the least unlike ail other goods are taxed belonging to the 
merchant, nor indeed not unlike ail bis other taxable property, of 
whatever kind, for that seems to be the burden of the statute. And 
it is said in Coal Co. v. Bâtes, supra, that it cannot be seriously con- 
tended, at least in the absence of congressional législation to the con- 
trary, that goods which are the products of other states are to be free 
from taxation in the state to which they might be carried for use or 
sale; provided, always, that the assessment doea not discriminate 
between the products of différent states. The application for a tem- 
porary restraining order and for a preliminary injunction are denied, 
both upon the original and the amended bill. Ordered accordingly. 
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(Circuit Court. D. Maine. April 19, 1898.) 

1, Injunction— Maîîdatory—What Constitdtbs. 

Where a govemment officer has interrupted the usual course of business 
of his office, an injunction to prevent the contlnuance of such Interruption, 
although it would incidentally compel the officer to do certain minor acts 
necessary in the ordinary course of business, is not mandatory. 

S. SaMB — CONSTITUTIONAL QUESTION — INJUNCTION PeNDENTE LiTK. 

Where an Injunction is aslied to restrain a govemment officer from con- 
tinuing In a course of action, entered upon in pursuance of a fédéral statute, 
and the court on preliminary hearing is in doubt as to the constitutionality 
of the statute, a temporary injunction will issue when that appears to be 
the best way of dolng justice pendlng the final hearing. 

8. Courts— Décision by Court of Appeai.s— Différent Circuits. 

In gênerai, the courts of one circuit should foUow the décisions of the 
court of appeals in another circuit, where the point In question has not been 
passed upon by the suprême court. 

This was a suit in equity by the Fairfield Floral Company against 
W. J. Bradbury, postmaster at Fairfield, Me. The cause was heard on 
a motion for injunction pendente lite. 
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The Falrfleld Floral Company was carrying on at Falrfleld, Me., a business 
described in Its clrcular advèrtisements as the "manufacture of artiflcial 
flowers," In the prdsecutlon of whlch It recelved through the Unfted States 
mails a very large number of letters, post-office money orders, and packages 
of marchandise; and It forwarded through the same channels large numbers 
and quantlties of letters, clrculars, and materials. The attention of the post- 
master gênerai havlng been called to this business, he caused Investigation 
of the same to be made, and became satisfied that it was so tainted with 
fraud as to malie the matters and thlngs so recelved and sent through the 
maJls nonmallable under the statutes. of the United States, and accordingly, 
by what Is known by postal authorlty as a "fraud order," he forbade the 
transmission thereof by the post offices and mails. The postmaster at Falrfleld 
was ordered to wlthhold f rom delivery ail letters and packages coming to that 
office dlreeted to the Falrfleld Floral Company, and to pay no post-offlce 
money orders drawn In thelr favor. He was further dlreeted to return to 
the senders, where they were known, ail letters and packages recelved and 
dlreeted to the Falrfleld Floral Company, and to return to the dead-letter 
office aJl of whlch the senders were unknown. Pursuant to such direction 
from the postmaster gênerai, the local postmaster refused payment of money 
orders, withheld delivery of the matters recelved, and returned letters and 
packages to the senders, or to the dead-letter office. The Falrfleld Floral 
Company, after unsuccessfully demandlng from the local postmaster delivery 
of ail thlngs recelved at bis office and directed to It, and also after In vain 
presenting for payment post-offlce money orders drawn payable to It, brought 
its bill In equlty, praylng that the local postmaster be enjolned from so wlth- 
holdlng letters and refusing to- pay orders. Upon motion, the court directed 
a restralnlng order to issue accordlng to such prayer of the blU, and there- 
after, upon hearjng of a motion, a temporary injunction was granted. 

J. T. Boynton and William J. Haines, for complainant, 
Isaac W. Dyer, U. S. Atty., for respondent 

PUTNAM, Circuit Judge (orally). The question whether or not 
this would be a mandatory injunction, if granted to the entire estent 
aisked for, aiford* no difQculty. The post oiBce department, through 
the postmaster at Fairfleld, or, so far as we are concerned hère, the 
postmaster at Fairfield, has interrupted the usual course of business, 
and the injunction is to prevent the continuance of that interruption. 
If, incidentally, this would compel the postmaster to perform some 
minor things which, in the Ôrdinary course of business, he would per- 
form, this would not render it a mandatory injunction. This is well 
expressed in Lennon's Case, 166 U, S. 548, 556, 17 Sup. Ct. 658. 

The statutesmight hâve provided that the postmaster gênerai, on 
évidence sufflcient to him as to what was and what was not nonmail- 
able matter, — as to what matter in the mail formed a part of the al- 
leged f rauduleht scheme of the coihplainant in this case, — should direct 
that such matter should not be delivered to the complainant. The 
statute might hâve provided' — ^i do not say that it might constitution- 
ally, but it might hâve provided— that ail matter which was properly 
nohmailabîe should be withheld, and that the postmaster gênerai, or 
his subordinates, should détermine, by some ruies satisfactory to 
themselves, as to what was mailable matter and what was nonmall- 
able. It might hâve thus sought only to purge the mails from what, in 
the judgment of the officers connected with the post office department, 
was nonmailable. We would theii hâve had the postmaster gênerai 
dealing with what was explaîned, by Mr, Justice Field in Éx parte 
Jackson, 96 U. S. 727, 733, to the effect that the United States hâve 
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no right of search or seizure without proper process, and therefore no 
right to open the mails to ascertain whether or not matter is mailable 
or nonmailable. And it is possible that the vesting a spécial discrétion 
in tbe postmaster gênerai to enable him to détermine, as between mail- 
able and nonmailable matter, might hâve been within the power of 
congress. On the other hand, congress might hâve provided — I do 
not say constitutionally provided, but it might bave provided — that, 
on the conviction of a person for violating the post office laws by a 
jury, aftera proper trial at common law, the court should hâve pov?er, 
as a part of the penalty imposed upon him, to prohibit the use of the 
mails for a definite, or perhaps an indefinite, period of time. Con- 
gress might hâve done either one of thèse two things ; and, if it had 
done so, we would bave had a very différent question from what we 
bave with the statutè as it now comes to us. The statute neither re- 
quires the verdict of a jury, nor does it discriminate between what is 
mailable and nonmailable. It enables the postmaster gênerai to 
prohibit the delivery of a letter to the complainant corporation from 
the clerk of this court, notifying the corporation that it should appear 
to answer on its order, or a letter from the counsel of the corporation 
concerning its affairs, and, perhaps, of vital conséquence to it. The 
statute also authorizes the postmaster gênerai to prevent an honest 
debtor of the corporation, owing an hpnest debt, and desiring hon- 
estly to pay bis debt, from using the mails for that purpose. So the 
provisions of the statute are very far-reaching, and recognize none of 
the discriminations whîch would be recognized if it had been of either 
class of législation which I bave supjwsed. As the statute stands, 
it practically enables the postmaster gênerai to impose upon a person 
singled ont by him according to the statute, for good reasons in bis 
own opinion, a penalty beyond the proper subject-matter to which the 
statute relates. 

If I were free to follow my own judgment, I should say that con- 
gress, neither directly, nor through the postmaster gênerai or anv one 
else, bas any constitutional authority to impose the penalty of forfei- 
ture of the use of the mails of the United States, at least without a 
trial. But I am not sure that I will be able to iEollow my own con- 
victions in this case, even if on a final hearing they remain as 
they now stand. I am not sure that I will not be bound by the dé- 
cision of the court of appeals in the Sixth circuit (Association v. Zum- 
stein, 15 C. C. A. 153, 67 Fed. 1000), when the case comes to a final 
hearing. My own view isj that the décisions of the court of appeals 
in one circuit should ordinarily be followed quite implicitly by the 
courts in other circuits. The case in the Sixth circuit does not seem 
to bave been taken to the suprême court. I cannot find anytbing 
to indicate that it was taken up by writ of error or otherwise, and it 
seems to bave been left on the décision of the court of appeals; so 
that it stands to-day the highest judicial authority which we hâve on 
the validity of the statute. 

However, the case at bar, with the aid of the spécial orders which 

I propose to ask the parties to consent to, can be brought so quickly 

to a final hearing that I do not feel that equity justifies me in permit- 

ting this mail to accumulate meanwhile. Moreover, I must remember 

87 F.— 27 



^attHe onfyîground on -yviiicli I <ian Éôw put tîie case, wîH probably 
lëàvé it so that neither party canâppeal fcom an orîer granting a 
temporary injunction, as the queatioù'îsone of eonstitutionality; so 
that, wbefller I grant or refuse a téiitporary injunction, my décision 
would probably not be appealable to tbe circuit court of appeals, and 
must await a final decree before an appeal can be taken to the su- 
prême court. I am satisfled that I can beat do justice by following 
at présent my own views of tMs statute, whicb I now regard as 
unjust and unconstitutional, and by expediting a final hearing of 
the case, reservihg till then the question whether or not I am bound 
to follow the décision in the Sixth circuit. 

Now, if the complainaût can give the court to understand how 
rapidly it can expedite this case, I can give my conclusions on the 
motion for a temporary injunction. If the bill cannot be brought 
to a speedy hearing, I mil simply let therestraining order stand; 
but, if the complainant will expedite the case, a temporary injunc- 
tion will be granted as moved. 



ATLAS GLASS CO. T. BALL BROS. GLASS MFG. 00. 
(Circuit Court, N.D. New York. June 1, 1898.) 

1. Principal and Agent— When Relation Bxists—Paktioulak Case. 

An agreement by wliich A. Ig to sell tlie goods of, B. at speclfied priées, 
receiving a commission fo,r hls services, ,and to report ail orders to B., 
wlio Is to enter tliem as sales to A., createô the relation ol principal and 
agent under a del Crederé Commission, and not that of Tendor and pur- 

» ' 'chaser. ' ' 

Z. PbOCESS— SERVICE ON COKPOBÀTION— MANAOINO AgENT. ; ,. 

A person appointed by a corporation to sell its goodS at flxed priées, 
receiving a fixed commission, aad haying no authority outside of such 
sales, is not a "managing agent," wlttiin tlje meaiiing of Code N. î. § 431, 
and service of process updn Mm Is not service upon the Corporation. 

This was a bill in equity by the Atlas Glass Company against the 
Bail Bros. Glass Manufacturing Company. The cause was heard on 
a motion to set aaide the service on défendant 

William L. Pierce, for complainant 
Frederick G. Fincke, for défendant 

COXE, District Judge. The défendant is a New York corpora- 
tion. The certiflcate filed with the secretary of state gives the office 
of the Company at BufEalo, N. Y., where the factory and place of 
business of the company were formerly located. In 1893 the busi- 
ness was removëd to Muncie, Ind., where it now is. ^ The subpœna 
was sei-ved upon R. G. Wright, of Buffalo, as agent of the défend- 
ant When the défendant removed its business to Indiana it retained 
in office at Buffalo until December, 1896, when it sold its property 
there to the 'said Wright. 

Two lettérs âppear in proof, dated respectively May, 1897, and Jan- 
uary, 1898, written by Wright upon the paper of R. G. Wright & Co. 
on whieh appears à lithographie picture of the "Muncie Works" and a 
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statement that the firm are the "successors to and agents for Bail 
Bros, Glass Mfg. Co." Immediately priar to the commencement of 
this suit the counsel for the complainant telegraphed to Wright & 
Co. asking for the Buffalo address of the défendant and received a 
reply as foUows: "Bail Bros. Glass Mfg. Co., 52 Terrace, Buffalo." 
On the 18th of January, 1898, the défendant entered into a contract 
with Wright & Co. in which it says, "We hereby appoint you our 
selling agents for the Eastern market." Pursuant to this agree- 
ment the firm were to sell the Mason fruit jars manufactured by the 
défendant according to its priées attached to the agreement. They 
could make no profit except their "seUing commission" and were to 
report ail orders to the défendant who was to enter them as sales to 
the flrm. The agreement continued in force for about four and a 
half months. This agreement superseded ail prior arrangements 
and must be regarded as establishing the légal relations of the parties 
at the time the process was served. The déclarations of Wright & 
Co., assuming that they hâve any bearing upon the question in issue, 
were made prior to this agreement and when a diiïerent status ex- 
isted. The statement in the télégraphie dispatch was made after- 
wards, but so far as appears was whoUy unauthorized by the de- 
fendant. 

It is argued by the défendant that the agreement of January 18th 
did not create an agency of any kind but was simply a contract of 
sale. The agreement is unique in several respects and much may be 
said in favor of this contention, but it is thought, considering the 
paper in its entirety, that it did not create the relation of vendor and 
purchaser, but rather that of principal and agent. Wright & Co. 
were to sell, for a short period, the defendant's goods under a del 
credere commission and receive for their services 5 per cent, of the 
invoice priée. The provision that the goods were to be charged di- 
rectly to Wright & Co. was but another way of saying that they agreed 
to guaranty the sales. The question is not what the parties intended 
to do but what they actually did do. 

It appears, then, that at the time the subpcena was served Wright 
& Co. were the agents at Buffalo to sell for a brief period a particular 
line of goods manufactured by the défendants under a strict and lim- 
ited agreement. The question for décision may be stated as follows: 
Can a New York corporation, having no offlcer or director within 
this state, be sued in this court by serving process upon an agent who 
bas no other relation to the corporation than to sell its goods in the 
capacity above indicated? 

Section 914 of the United States Revised Statutes has no applica- 
tion as "equity and admiralty causes" are expressly excepted from 
its provisions, but both counsel, apparently, agrée that section 431 
of the New York Code is applicable, the power which called the de- 
fendant into being having the authority to prescribe the method by 
which it shall be brought into court. Section 431 provides that serv- 
ice upon a .domestic corporation may be made by delivering the 
process "to the président or other head of the corporation, the secre- 
tary or clerk of the corporation, the cashier, the treasurer, or a di- 
rector or managing agent." No authority cited by counsel or fa- 
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iniiiar to thé court holds that the facts established hère are sufScient 
to constitute one a "managing agent." 

In construing the statute thé doctrine of noscitur a sociis is ap- 
plicable; the term "managing agent" is found associated with "prési- 
dent," "secretary," "clerk," "cashier," "treasurer" and "director," and 
it is to be presumed that the lawmakers intended to describe an 
agent possessing powers analogous to those of the executive oflficers 
of the corporation. He must be an agent employed by the corpora- 
tion, representing it in some capacity and acting for it to a lim- 
ited extent at least. A person appointed to sell at a flxed price 
and for a flxed commission a single class of goods manufactured 
by a corporation for a period of four months, is not a "managing 
agent." He manages nothing. He is invested with no power re- 
quiring the exercise of judgment or discrétion. He does not even 
possess the power of an ordinary agent; he is tied hand and foot. 
He is a mère commission merchant or consignée, the single sphère in 
which he represents his principal being restricted to the narrowest 
limits. It is well known that many of the large tnanufacturing com- 
panies hâve arrangements with merchants in the large cities similar 
to the agreement in proof. It has never been decided that a mère 
factor who acts as the médium through whom the soap, or flour, or 
glass manufactured by his principal, reaches the public, is the man- 
aging agent of that principal. R. G. Wright & Co. were not the 
managing agents of the défendant in any légal ôense. The motion is 
granted. 



CHAMBERLAIN v. PIBRSON. 

(Circuit Court of Appeals, Fourth Circuit. May 17, 1898.) 

No. 228. 

1. Action for Injuries Received in Wbeck— Record of Contiction op 
Wreckebs— Admissibilitt of Evidence. 

In an action against a railroad compa,ny to recover for Injuries rfeceived 

in a wreclt caused by the derailment of a train through the alleged negli- 

: gence of the company, the record of the trial and conviction of persons 

charged with murder by feloniously derailing the train is not admissible in 

évidence on behalf of the défendant. 

8. CONTRACT FOR TRANSPORTATION Of EMPLOYES— EfFECT ON RiGHTS OF EM- 
PLOYES. 

Employés, of an express Company, lîvho had no knowledge of a contract 
between such company and a railroad company to the efifect that sucU em- 
ployés were to be furnished free transportation over the railroad at their 
own risk whlle in the service of the express company, are not bound 
thereby. 
8. LioENSBE ON Railroad Trains— Rigiht to Rkcover foR Nboligencb. 

One who aCcepts free transportation on a railroad at his own risk can 
neverthel«ss recover for injuries qaused by négligence of the railroad com- 
pany or its employés, not bis f ellow servants. 

In Error to the Circuit Court 6f the United States for the District 
of South Carolina. 

J. E. Burke, for plaintiflf in error, 

W. Perry Murphy, for défendant in error. 
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Before GOFF, Circuit Judge, and JACKSON and PAUL, District 
Judges. 

PAUL, District Judge. This was an action brought by the défend- 
ant in error against the plaintif? in error for damages resulting to 
the défendant in error while traveling as an express messenger on 
the raUroad of which tlie plaintiff in error was receiver. Tlie com- 
plaint filed in the court below allèges: 

"That on the 28th day of November, 1891, the said plaintiff was In the em- 
ploy of the Southern Express Company as messenger, and in such capacity 
was on board of the train of the South Carolina Rallway Company, operated 
by the défendant as aforesaid, which left the city of Columbia about the hour 
of 7:50 o'clock on the said 28th of November, 1891, and was on said train when, 
through the carelessness, négligence, wrongful act, and default of said Cham- 
berlain as receiver as aforesaid, he sustained serions injuries," etc. "That the 
riaid carelessness, négligence, wrongful act, and default of the said défendant 
lay In the fact that he so carelessly, negligently, and wrongfuUy conducted 
himself in the management of said railroad that, through the négligence, 
carelessness, and unsliillfulness of himself and his servants, certain bolts were 
left out in the rails on the roadbed of the said company near the nineteen-mile 
post, near LlnoolnvlUe, S. C, by reason of which the train upon which plaintiff 
was riding did on said 28th day of November, 1891, without any fault on the 
part of the plaintiff, become derailed and wreclied at or near the said nineteen- 
mile post, in the county of Berkeley, in the state of South Carolina, inflicting 
the injuries upon the plaintiff above mentioned, from which Injuries the said 
plaintiff bas both suffered great bodily pain and been deprived of the means 
of future support, to his great loss and damage, to wit: • * *." 

The amended answer of the défendant to the complaint is as fol- 

lows : 

"First. For a first défense, that he dénies each and every allégation in said 
complaint contained. Second. And for a second défense this défendant says 
that the derailment referred to in the third paragraph of the complaint did not 
occur through the négligence of this défendant or his servants, but through the 
unforeseen and unexpected act of certain malicious and ill-disposed persons, 
wbose names this défendant Is Informed and believes are Peter Bruno, alias 
Dick Bruno, and Grant Bennett, In removing bolts and fastenings of the rails 
at the place where said derailment occurred, without the knowledge of this de- 
fendant or any of his servants, and notwithstanding due care and diligence 
on the part of this défendant in the opération and maintenance and Inspection 
of said rallway. Third. And for a third défense this défendant says that said 
plaintiff was permitted to enter upon and into the car of this défendant only 
as the agent and servant of this défendant, and was given f ree transportatlon 
upon the car of this défendant only on condition that, in so transportlng the 
said plaintiff, sàid plaintiff should be at his own rlsk of loss or damage through 
Personal Injury received during such transportation." 

The record shows that on the trial of the case the défendant, to 
Bustain the second ground of défense stated in his answer — 

"Offered in évidence an exemplification of the record of the court of gênerai 
sessions,' Berkeley county, state of South Carolina, duly authenticated, In the 
case of State of South Carolina v. Peter Bruno and Grant Bennett, showlng 
the indictment, final conviction, and sentence of said Peter Bruno and Grant 
Bennett on the charge of murder of said Mason Parker on 28th November, 
1891, near Lapson's, in Berkeley county, S. C, by feloniously breaking, in- 
juring, removing, and destroying certain joints, plates, and bolts from the 
rallway track of the South Carolina Rallway Company, by reason of which 
a certain railway train was derailed and thrown from said track, and whereby 
the said Mason Parker was crushed, and received a mortal wound, of which 
mortal wound the said Mason Parker died; and thereupon plaintiff objected 
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to the Introduction of fche same on the ground that the évidence was Irrelevant, 
and as belng res Inter alios acta, when hia honor, the preslding judge, sus- 
tained the objection, and exeluded the testimony. To ail of which the défend- 
ant then and there, and before the jury had withdrawn from the bar, dld ex- 
cept, and the court noted the exception." 

An exception to this niling of the trial judge is the basis of the 
first assignaient of error. 

An agreement between the défendant railway company, of the fivst 
part, and the Southern Express Company, of the second part, was 
aiso introduced by the défendant. Bo much of that agreement as 
appears to be relevant to the issues is stated in the record as follows: 

"That whereàs, the party of the first part desires that ail express business 
eonducted on and over Its Unes, as they how or hereafter mày exist, shall be 
under the sole ciontrol and dlreotion of'the party of the second part, for the 
mu tuai beneflt and account of tïie parties hereto, the revenue frorn which shall 
be apportloned as herelnafter dëûned and agreed; and whereas, the aim and 
object of this agreement Is to promote mutual Interests, and secure for the 
parties hereto the best obtainablè results theref rom, each will co^operate f ully 
wlth the other for the attainment of that end: Now, theref ore, it Is hereby 
agreed as follows: • *, * Eightti. The said party of the flrst part hereby 
recognizes,as its employés ail offlcers, agents, and servants of the party of the 
second part, while ehgafeed In the business contemplated by the agreement, 
and will accord free transportation for them at their own rislc. Ninth. Em- 
ployés of the party of the second part shall be subject to the rules of the party 
pf the first part, made for the goVemment of its employés -W-hile on the trains; 
but said rules shall not conflict with the proper dutles of said employés, or 
unnecessarily Interfère with them lu the discharge of their duties. • * • 
Fourteenth. No responslbility shall attach to the party of the first part for 
any goods, money, or other articles that may bé transported on or over its 
Unes, for or in the custody of the party of the second part, except for losses 
of or damage to freights which may resuit from the neglect of the party of 
the flrst part, its agents or servants; provided, that no such responslbility shall 
attach to the party of the flrst part for freight or other matter on which the 
party of the flrst part receives; no compensation." 

At the conclusion of the évidence the court instructed the jury as 
follows: 

"It is not neoessary to décide whether the plaintiff, as messenger of the ex- 
press Company, had ail the rlghts of a passenger on this train, or whether he 
was bound by the terms of the contraçt between the two companles, although 
he did not know of the contraçt, pr whether he stood in the place of an em- 
ployé of the raiiroad company. I charge you that if he was injured in this 
train by reason, perchance, of the négligence of the boss track minder and his 
gang, the raUroad company is responsible to him, whether he was a passenger, 
or bound by the contraçt between the two companles, or was an employé 
of the raiiroad company. The boss track minder and his gang were not fel- 
low servants of the plalntifC, if we treat him as an employé of the raiiroad com- 
pany; and theii; négligence was not one of the risks he assumed, if he assumed 
any risks." 

To this instruction the défendant excepted, and this is made the 
second and thn-d grounds of assignments of error. 
The fouiih assignment of error iS that the court erred in — 

"Instructihg the jury that in this case there was no burden of proof on elther 
side, but the jury should come to'thélr conclusion from ail the facts and cir- 
cumstances 6î the case. That the court erred in said instruction, inasmuch as, 
notwîthstanding the grahting Of thé first request to charge, this instruction 
impaired the force and meaning thereof,; and was calculated to mislead the 
jury."' - ^ .;.-",- ^ ,■■• , 
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The instruétion on which tMs assignment of efror is based is shown 
by the record àa f oUows : 

"His honot, the presldlng judge, fnrther instructed the jury that in thls case 
there was no burden of proof on either side, but that tbe jury sbould corne 
to tbeir conclusion from ail the facts and circumstances in the case. To which 
instructions the défendant there and then, before the jury had withdrawn from 
the bar, excepted, and the court noted the exception." 

In settling this bill of exceptions, the judge states that he has no 
doubt some such expression was used; that what he meant was that, 
both parties having offered proof as to the disputed facts, the ques- 
tion was as to the prépondérance of évidence, — ^the burden having 
been accepted, and the évidence being intended to remove it. As 
he had not refused the flrst request to charge by défendant, he did 
not feel that he was misleading the jury. This flrst request was as 
follows: 

"(1) That the foundatlon of the action is négligence, and the plaintiff, Pier- 
son, eannot recover from the défendant unless plalntifC proves, by the pré- 
pondérance of the évidence, that the défendant has been guilty of négligence; 
that is to say, that, under the circumstances proved in this case, he has omit- 
ted to do what a prudently condncted railroad company would bave done, 
or that he has done what a prudently conducted railroad company would not 
bave done." 

The record does not show that the instruction hère complained of 
was given in the usual form, which is in writing, and in which it is 
apparent the other instructions were given. The record shows that 
the verdict of the jury was rendered more tban 12 months before the 
bill of exceptions was settled, and the indefinite and uncertain char- 
acter of this instruction is shown by the language of the presiding 
judge, that he has "no doubt some snch expression was used," and 
States what he meant by it. If we apply with strictness rule 11 of 
this court, such an indefinite statement of the instruction should be 
rejected. The rule provides: 

"When the error alleged is to the charge of the court, the assignment of 
errer shall set out the part referred to totidem verbls, whether it be in in- 
structions given or instructions refused. Such assignment of errors shall 
form part of the transcript of the record and be prlnted with it. When this 
is not done, counsel will not be heard, except at the request of the court, and 
errors not assigned aecording to this rule will be disregarded, but the court, 
at its option, may notice a plain error not assigned." 21 C. 0. A. exil., 78 Fed. 
exil. 

But there is no real necessity for discussing this assignment of er- 
ror, in View of the flrst instruction asked by the défendant and given 
by the court. If true, as the trial judge says, "no doubt some such 
expression was used," which counsel for the défendant insista was 
an instruction to the jury, and calculated to mislead it, the law is so 
clearly and correctly stated in the flrst instruction asked by the de- 
fendant and given by the court, and so completely covers the prin- 
ciple involved, that the jury could not hâve been misled as to the law. 
If there was error in the verbal, and, as appears to us, uncertain, ex- 
pression of the court, to which exception is taken, it was corrected by 
the written instruction. This written instruction négatives the con- 
tention that the court erred in making a statement calculated to mis- 
lead the jury. 
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The flfth, sixth, and sevebth assignments of error are based on the 
following instructions requested by tlie défendant, which the court 
refused to give as asked for, but; gave as qualiâed by tlie court : 

"The défendant further requested hls honor, the presldlng Judge, to charge 
the jury as follows: That if thë Jury flnd from the évidence that the plain- 
tifif was an express tnessenger on defendant's train, under a contract which 
was made between the expreSs eompany, of which the said plaintiff was an 
agent, and the défendant, which pppvided that the plaintiff should be consid- 
ered as an employé, offlcer, agent, pr sierrant of the défendant, Chamberlain, 
and should be accorded free trànsportatidn at bis own risk, then plaintiff 
cannot recover from défendant, alùi the jury must flnd for the défendant,' 
—which request his honor declined to glTO. except wlth this qualification, 'Un- 
less the injury was caused by the négligence of an agent of défendant who 
was nôt a fellow servant of plaintiff,' to which refusai the défendant then 
and there, and before the jury had wlthdrawn from the bar, did except, and 
the court noted the exception. The défendant further requested his honor, 
the presldlng judge, to charge the Jury as follows: 'That, as between em- 
ployer and employé, négligence on the part of the employer is not to be inferred 
from the existence. or occurrence of' the accident which caused the Injury 
cpmplained of,'— which request his honor declined to give, to which refusai the 
défendant then and there, and before the jury had withdrawn from the bar, 
dîd except, and the court notëd the exception. The défendant further re- 
quested his honor, the presiding Judée» tp charge the jury as follows: 'That 
an erùployer doès not become an insurer of the life or safety of his employés, 
but the duty of the employer to the employé is to furnish and keep the ma- 
chinery and ^ppUances about which the employé is.required to perform his 
work in a reasonably safe condition,' — which request his hpnor declined to give, 
to which refusai défendant excepted." 

ïhe action gf the court in refusing to admit in évidence on behalf 
of the défendant the record of the conviction of Bruno and Bennett 
in the court of gênerai sessions of; Berkeley county, S. C, for the mur- 
der of Parker by removing and destroying the plates and bolts of the 
railroad eompany, was clearly correct. It was properly rejected as 
being res inter alios acta. This principle is se familiar and flxed in 
the law of évidence as to scarcely demand discussion. A few cita- 
tions of authprities will be^ ^ufflcient to show the correctness of the 
ruling of the court below. The plaintiff in the circuit court was 
not a party to, or interested in^ the prosecution and conviction of 
Bruno and Bennett, and could not be bound or in any wise afflected 
by the évidence br judgriieht in tjiat case. The gênerai doctrine on 
this subject is thus stated in 2 Biack, Judgm. § 529: 

"Since the parties to a criminal prosecution and those In a civil suit are 
necessarily différent, and as. the objeçts and results of the two proceedings, 
and the rules of évidence which apply to them, respect! vely, are equally dl- 
verse^ it follows that the judgment Iri the former cannot be used by way of 
estoppel in the latter, save for the single purpose of proving its own exist- 
ence, if that becomes a relevant fact." 

In Wood V. Davis, 7 Cranch, 271, the suprême court held that the 
record of a judgment that a woman was born free was not conclusive 
évidence of the freedom df her ehildren, in a suit by them against 
one not a party or privy to the défense in the mother's action. In 
an action bf trespàss by a marine in an exploring expédition, agaiust 
the commander, for causing him to be whipped, the proceedings of 
a court-martial, acquitting the commander of the charge, were held 
not admissible in évidence. Wilkes v. Dinsman, 7 How. 89. 

The second, third, fifth, sixth, and seventh assignments of error 
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will be considered together. Tkey are ail made on the theory that 
Pierson, the plaintiff in the court below, was bound by the contract 
between the railroad Company and the express company; that he 
was on the railroad train by virtue of that contract; that by said 
contract he was regarded as an employé of the défendant, the rail- 
road company; and that by said contract he was accorded free 
transportation at his own risk. The position taken by counsel for 
the railroad company, and insisted upon in the instructions asked 
on behalf of the company, was that the plaintiff was not entitled to 
recover, even though the évidence show«ï that the injury which he 
suffered was caused by the négligence of an agent of the défendant 
who was not a fellow servant of the plaintiff. The learned judge of 
the trial court held (what we regard as a correct announcement of 
the law) that, if the plaintiff was injured by reason of the négli- 
gence of the boss track minder and his gang, the railroad company 
was responsible to him, whether he was regarded as a passenger, or 
was bound by the contract between the two companies, or was an em- 
ployé of the railroad company; that the boss track minder and his 
gang were not fellow servants of the plaintiff, if he was to be treated 
as an employé of the railroad company; and that their négligence 
was not one qî the risks he assumed, if he assumed any risks. The 
discussion of this feature of the case présents the question: Was 
the plaintiff below, as a messenger of the express company, bound 
by the contract between the railroad company and the express com- 
pany to assume ail risks to life and limb to which he was exposed 
in performing his duties on the train, as an express messenger? He 
was not a party to the contract, never ratified it, and in his testi- 
mony, when asked if he knew of this provision of the contract, " 'that 
the said parties of the flrst part hereby recognize as its employés 
ail ofRcers, agents, and servants of the second part,' etc., and you 
were accorded free transportation at your own risk?" answered, "If 
I had known that, I wouldn't hâve gone." The authorities cited by 
defendant's counsel to sustain the contention that the plaintiff was 
bound by the contract between the railroad and the express com- 
pany are based on the theory that the party affected by the con- 
tract had knowledge of its provisions, and acquiesced in its terms. 
Wiggins Ferry Co. v. Ohio & M. Ry. Co., 142 U. S. 396, 12 Sup. Ct. 
188; 2 Pom. Eq. Jur. § 965. The view of the trial judge was that 
notwithstanding the plaintiff, under the contract between the rail- 
road company and the express company, should be considered an 
employé of the railroad company, and accorded free transportation 
at his own risk, yet the railroad company was liable if the injury 
to the plaintiff was caused by the négligence of an agent of the dé- 
fendant who was not a fellow servant of the plaintiff. That the 
plaintiff, an express messenger, was not a fellow servant of the track 
minder and those under him, is not questioned. If it be conceded, 
as claimed by the railroad company, that the contract between it 
and the express company accorded the plaintiff free transportation 
at his own risk, yet it is well established that such a contract will 
not relieve the railroad from responsibility for an injury resulting 
from the négligence of its agents. One of the earliest décisions of 
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the suprême dôwé'oii tÙis ijiïestibn is Railroad Co, v. Derby, 14 How. 
468. In tMs ca^é tiiié plalntiff tjëlow was président of another Com- 
pany, and a stôckhoïder in thfe road on which he was riding. He 
was on the'road by invitatioiti dîf tiie président ôf the coihpahy, — 
not in the nsaél passehger cars, *but on a small locomotive car used 
for the conveniènce of the ofScets of the company,— and paid ho fare 
for his transportation. The railroad company defended on the 
ground thàt nd cause of action càn arise to any person by reason of 
the oçtiurrence of an unîntentionaJ injury while he is receiving acts 
of kindness which spring fi*oih mère social relations, and as there 
was no contract between the parties, express or implied, the law 
would raise' no duty as betWeen them, for the neglect of which an 
action can be sustained. The suprême court said : 

"The liablUty of the défendants below for the négligent and Injurlous act 
of thelr servant is not necessarlly f ounded on any contract or privity between 
parties, nor affected by any social relation, or otherwise, which they bore to 
eafih other." 

Kailroad Co. v. Lockwood, 17 Wall. 357, is a leading case on this 
subject. The court there held: 

"(1) That a common carrier iSa,nnot lawfully stipulate for exemption from 
responsibllity, when such exemption Is not ]ust In the eye of the law. (2) 
That It is not Just and reasonable, in the eye of the law, for a common 
carrier to stipulate for exemption; from responsibility for the négligence of 
himself or his servants. (3) Tbat thèse rules apply both to carriers of 
goods and carriers of passengers for hire, and with a spécial force to the latter. 
(4) That a drover traveling on a pass, such as was given In this case, for the 
purpose of taklng care of his stock on the train, Is a passenger for hire." 

In Waterbury v. Railroad <Cù., 17 Fed. 671, the doctrine is thus 
stated (syllabus): ', 

"The right which a passenger by railway has to be carried safely does not 
dépend on his having made a contract, but the fact of bis being there créâtes 
à duty on the part of the company to carry him safely. It suffices to enable 
him to maintaln an action for négligence if he was beIng carried by the rail- 
road company voluntarily, although gratultously, and as a matter of favor to 
him." 

The principles recognized in the cases we hâve cited, and in numer- 
ous other décisions, werè correctly applied by the judge who pre- 
sided in the court below. The pMntiff Pierson, as an express mes- 
senger, was rightfally on the train of the défendant, in the perform- 
ance of duties which the railroad! company had, by its contract with 
the express company, agreed that he ^ould perform, and which, the 
contract states, were "for the mutual beneflt and account of the par- 
ties thereto." ! Whatever his relation to the railroad company, — 
whether that «f a passenger or employé,^-he had a right to maintain 
an action foi* any injuries he suffered by reason of the négligence of 
the défendant company, its agents and servants. 

The sixth aiid seventh assignments of error are based on the re- 
fusai of the court to give the fol lowing instructions asked by the de- 
fendant: ; 

In declining to infetruct the Jury as follows: "That, as between employer 
and employés, négligence on, jthé part of the employer is not to be inferred 
from the existence or occurrence of the accident which caused the injury 
eomplained of." In declining to inslruct the jury as follows: "That an 



CENTRAL TBUST CO. ▼. IKOËBSOLL. 427 

employer does not become an Insurer ot the Ufe or safety of his employCs, but 
the duty of the employer to the employé Is to fumlsh and keep the machinery 
«ad appliances about which the employé la required to perform his-work in a 
reasonably safe condition." 

Thèse requests are mère abstract propositions of law correctly 
stated, but we fail to see the relevancy when applied to the évidence 
in this case. The court below correctly stated the law to the jury. 
The law, as stated, properly applied to the évidence. We flnd no er- 
ror in the rulings of the court below, and the judgment of that court 
is affîrmed. 



CENTRAL TRUST CO. OF NEW YORK et al. V. INGBRSOLIj. 
(Cirouit Court of Appeala, Sixth Circuit. May 16, 1898.) 

L Ceéditors' Bill— Attornbt's Fées. 

After the sale of railroad property under a mortgage foreelosure suit 
Consolidated with a creditors' bill, an order of référence was made to 
ascertain what property was not coVered by the mortgage. In this order 
the spécial master was directed to notify appellee as counsel for the un- 
secured creditors. Eelû, that such order, made in the présence of counsel 
for other unsecuted creditors, was sufficlent to justify him in representlng 
the creditors in the proceeding before the master, and to entitle him to 
fées ont of the funds made, Bubject to the payment of the unsecured 
creditors. 

S. Same. 

The fact that the parties opposing such allowance owned a very large 
proportion of the unsecured debts allowed out of such fund was of no 
effect, where such claims were not filed until after the spécial master had 
ascertained and reported the property subject to the unsecured debts. 
Nor was it material that such opposing parties had bought or owned part 
of the debt which the counsel represented. 

8. Attornky's Fées— Rbvibw. 

Where an allowance of $2,500, as attorney's fées, was recommended by 
the spécial master, but the sum was increased by the court to |3,300, lield, 
that the allowance, though libéral, would not be disturbed on appeal. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This was a creditors' Mil by Samuel Thomas against the East Tenn- 
essee, Virginia & Georgia Eailway Company, which suit was Consoli- 
dated with the foreelosure suits of the Central Trust Company of 
New York against the same défendant. Henry H. Ingersoll flled an 
intervening pétition for attorney's fées. From the decree allowing 
such compensation, this appeal is taken. 

The record is a voluminous one in this case, but the faets material to the 
disposition of the présent appeal are, briefly, thèse: Samuel Thomas filed 
his bill against the East Tennessee, Virginia & Georgia Railway Company, 
June 24, 1892, in which he claimed that he was a creditor of that company, 
owning a floating debt of over $400,000, and alleged, also, that he was a large 
stockholder. The bill was brought as a creditors' bill for ail those who chose 
to corne in. It alleged the hopeless insolvency of the railway company, and 
that it was liable to be seized for debt, and the railway System dismembered 
thereby, and the value of the property materially impaired, and asked for a 
receiver for the railroad property. Receivers were appointed under this 
bill, and took possession of ail the defendant's railway and other property, 
and opéra ted the road. Subsequently, on the 3d day of March, 1893, the 
Central Trust Company of New York flled two bills In the same court to 
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f oreclose mortgaj^es on the property ij£ the East Tennessee, Virginia & Georgla 
Rallway Company. The suit Of Thomas was Consolidated with thèse suits 
for foreclosare of the mortgages, and tiie cause proceeded to judgment, and 
the property was sold by order of court. At the sale of the property under 
the deeree It was bought In by the cpmmlttee of reorganlzatlon, and the sale 
conflrmed to a new corporation, eàlled the "Southern Railway Company," 
on the 14th of July, 1894. Thé suit of Thomas was not proseeuted in the 
interest of the gênerai unsecured : creditors, and nothing seems to hâve been 
done in that direction. That bill seems to hâve been brought and controlled 
solely to hâve a receiver appointed, and to prevent waste and the dépréciation 
of the property, and In the interest of tie mortgagees, and the compensation 
of counsel who flled that bill was paid ont of the purchase money of the mort- 
gaged property. Prior to the sale of the railway property a number of credit- 
ors had iniervened in the Consolidated cause, and, upon the suggestion of coun- 
sel for the unsecured, debts that there was property In the hands of the re- 
ceiver which was not covered by the mbrtgages, the court, on the day on which 
the sale of the mortgaged property was confirmed, made an, order of référence 
to Joshua W. Caldwell, Esq., as spécial master, with direction tO ascertaln and 
report what property was not covered by the mortgages and the value of said 
property, both real and personal. In this order the spécial master was di- 
rected, after notifyîng W. A, Henderson, counsel for the recel vers, and H. H. 
Ingersoll, counsel for the credltors not secured by mortgage, to hear any 
proofs ofCered by elther party, and report the resuit of the investigation. The 
spécial master under this référence made investigation, and reported a con- 
sidérable amount of real and personal estate which had not been covered by 
elther of the mortgages foreclosed, and Included therein a short road, about 
six miles in length, and known as the Tennessee Valley Eailroad. The par 
of the stocks and bonds thus reported was a very large amount, but it was 
really of little value. The property which was thus reported and subsequently 
made subject to the unsecured debts was sold, and realized about $50,000. 
On the 17th of September, 1895, the appellee filed an intervening pétition, ask- 
ing compensation for his services as attorney ont of the fund made subject 
to the payment of the unsecured credltors. This intervening pétition was an- 
swered by the East Tennessee, Virginia & G«orgia Railway Company and the 
Central Trust Company of New York, in -vyhich it was denied that the appellee 
was entitled to any compensation out of the fund. The court on the same day 
the pétition was flled referred it to H. H. Taylor, as spécial master, to hear 
proof and report on the matters ot the, pétition, — whether or not he was enti- 
tled to any compensation, and, if so, thç amount thereof. The spécial master, 
Taylor, heard évidence, and reported on July 3, 1896, that the appellee was 
entitled to compensation, and flxed It at $2,500. Exceptions were flled to this 
report by the appellee, and also by the Central Trust Company and the South- 
ern Railway Company and C. H. Coster. The several exceptions were subse- 
quently heard by the court, and the exceptions of the Central Trust Company 
and others were overruled, and the exception as to the amount of the allow- 
ance to appellee sustained, and his compensation increased to $3,300, and that 
sum allowed him. From this deeree allowing said compensation the présent 
appeal bas been taken. 

H. L. Welcker, for appellants. 
T. L. Webb, for appellee, 

Before HARLAlî, Qrcuit Justice, TAFT, Circuit Judge, and 
BAER, District Judge. 

BAER, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

The assignment of error raises two questions. It is insisted — First, 
that the appellee, Ingersoll, is not entitled to any compensation out 
of the gênerai ïtiid; and, second, if he is entitled to compensation, 
the compensation allowed is excessive. It seems to us that the order 
directing the spécial master, Caldwell, to notify the petitioner, Inger- 
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soll, as counsel for the creditors not secured by the mortgages, was 
a récognition by the court of his représentative character; and, as it 
appears that tbis order was made in the présence of counsel for other 
unsecured creditors, we think it was sufiScient to authorize petitioner, 
Ingersoll, in the absence of objections from other counsel, to go on and 
represent the unsecured creditors before the spécial master, which 
he did. There is much évidence taken before the spécial master 
showing what was done and what was not done by the petitioner, In- 
gersoll ; and the resuit, we think, is to show that Caldwell, the spécial 
master, was himself exceedingly familiar with the whole matter which 
he was directed to investigate, and that he did some of the work 
which might hâve been properly done by counsel, but that Ingersoll 
was the représentative counsel before the spécial master, and argued 
the exceptions upon the report, and prepared the necessary orders to 
subject the property. During this référence the appellants had not 
flied their claims as unsecured creditors; and the appellants, espe- 
cially the Southern Eailway Company, were claiming as purchasers 
adversely to the interest of the unsecured creditors. This being true, 
he is entitled to a reasonable compensation to be paid out of the fund 
which bas been subjected to the payment of the unsecured creditors. 
Trustées v. Greenough, 103 U. S. 527. 

In regard to the amount of the compensation allowed, it would 
seem from the record before us to be quite libéral ; but as the spécial 
master reported |2,500, which was the smallest amount proven by any 
of the witnesses before him, and as the learned trial judge has in- 
creased the same to $3,300, we think we should not disturb it. The 
suprême court, by Justice lîradley, in the case of Trustées v. Green- 
ough, above, said, in speaking of such allowances (page 537): 

"The allowances made for thèse purposes we hâve examined, and do not flnd 
anything therein serioiisly objectionable. The court below should hâve con- 
sidérable latitude of discrétion on the subject, as it has far better means of 
knowing what is just and reasonable than an appellate court can hâve." 

The earnest contention of appellants, that the unsecured debts 
which they own embrace nearly ail of the debt allowed as unsecured 
debts to participate in the fund arising from the property reported by 
Caldwell as not being covered by the mortgages, and that, therefore, 
no allowance should be made out of the fund, should not, we think, 
hâve weight. It is true that it appears in the record that over 
115,253,000 was allowed as unsecured debts against this fund, and 
that a very large amount of this — 115,000,000 or over — is owned by 
the appellants or those in their interest; yet, as almost ail of this 
large debt is composed of mortgage bonds and came in under the sup- 
plemental bill flled by the Southern Railway Company, Coster, and 
others, January 30, 1896, and after the spécial master, Caldwell, had 
ascertained and reported the property subject to the unsecured debts, 
we think the ownership of this large amount of the unsecured debts 
shbuld not affect the question. It is quite clear that the owners of 
none of the bonds represented by the trust Company and none of the 
bonds or debts owned or represented by the Southern Railway Com- 
pany and its associâtes took part in ascertaining and subjecting the 
jjroperty whieh was reported and subjected to the unsecured debts; 
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lior fihoulà tlie fact that the appellant C. H. Coster bas bought or 
owns part of the dèbt which tië petitioner represented make his 
compensation any the less. The decree of the circuit court should be 
afflrmed, and it is so ordered. 



BOWEN y. NBBDLES NAT. BANK (MURPHY, Intervener). 

'nirniiit Court, S. D. Oallfornia, May 2, 1898.) 

No, 652. 

1 Chbckb— NoNpreskïttment— Epi'BCT. 

Default In presentlng a check, as dlstlngulshed (rom a blU of exehange, 
Is excused by absence of préjudice to the drawer. 

a SaME— DlSTINauiSHMBNT FKOM BiLI. OF EXCHANGB — PaETICULAR INSTRU- 
MENT. 

An Instrpment drawn by the cashler of a national bahk In CallfornJa 
upon a national bank in New TCork^ In the foUowing form: "Pay to the 
order of i-r— , dollars»"— fteid to be a check, not a bill of exchange. 

8. NATlONAli BANE— POWBRS^QOARANTT OF DbbT. 

An agreement by a national bank, to guaranty the payment of a debt of 
a third piirty, solely for his benefit, Is ultra vires. 
4. Guarantt— What ConstH'dths— Particular Cash. 

A promise by a bank to pay any checks that may be drawn upon It by 
a certain person is not a certiflication of such checks, but a guaranty. 
6. Checks— OKRtiFicATiON ■wtithoCt F0Ndb— Liabilitï; , 

A bank eertifying a check without funds is not liàble except to â bona 
flde tpldér. 

6. National Bank — Accommodation Indoesbmest. 

Accommodation indorsements or acceptances by a national bank are 
ultra vires, and void in the hands of holders with notice, 

7. Samk— Ultra Vires — Estoppbl to Raise Défense. 

A bank is not estopped to deny Its authority to make an ultra vires 
promise, where it has not recelved the fruits of the transaction, and where 
the promisee had notice of the facts giving rise to the illegality. 

8. Illesal Contraots— Mbans of Exeootion. 

Negotlable Instruments exeeuted as a means of carrylng out an Ulegal 
contract are void in the hands of holders with notice. 

9. National Bank— Ultra Vires Contract. 

The défendant, a national bânk in Californla, agreed with the plaintiff 
in New York to pay any checks drawn upon it by one B. Upon the faitb 
of this promise, plaintiff honored several such checks, whlçh were paid 
in the foUowing manner: Défendant made Its cashler's checks upon the 
C. Nat. Bank, In New York, àt which bank It had no funds, and sent them 
to plalntifC, at the same time sendlng the C. Nat. Bank drafts on B. to cover 
its checks. Later, certain of thèse cashler's checks proved worthless, the 
drafts not being coUectlble, and were not presented to the C. Nat. Bank; but 
no préjudice to défendant by reason of such nonpresentment was shown. 
Eeld, tlie promise of the défendant bank was ultra virés, and void as to 
the piaihtlfC, he being chargeable, linder the clrcumstànçës, with notice of 
the faéts giving rlse to the Illegality. 

This was an action at law by Abner T. Bowen against the Needles 
■National BaLnk to recoveri the amount of certain checks. For déci- 
sions on motions, see 76 Fed. 176, 79 Fed. 49. 

Works & Lee, for plaintiff. ' 

Gardiner, Hài"ris & Rddinan and Henry 0. Dillon, for défendant. 
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WELLBOEN, District Judge. In this case there was waiver of 
jury, and trial by the court. The action was originally brought 
against: tbe Needles National Bank, May 8, 1895. Some months 
prior thereto said bank had become insolvent, and was, by the comp- 
troller of the currency, placed in the hands of a receiver, Daniel 
Murphy, who intervèned in this action, August 22, 1896. PlaintifiE 
unités in his complaint four causes of action, each of the flrst three 
stated under three separate counts, so drawn as to meet the varions 
légal aspects of the case. The ûrst cause of action is an instrument 
in writing, as follows: 

•'N. N. B. The Needles National Bank. No. 2,307. 

"Duplicate $8,775. Needles, Callfornia, Sept. 10, 1S94. 

"Unpaid. 
"Pay to the order of A. T. Bowen and Oo. $8,775.00 

eighty-seven hundred and seventy-five and no/ioo dollars. 

"W. S. Greenlee, 4 

7 
"Cashier. 3 
"To Chase National Bank, 
"New York, N. Y." 

Said instrument, termed in the complaint a "bill of exchajtige," is, 
accurately speaking, as shown later on, a check; and, since the dis- 
tinction indicated is a material one, I shall hereafter, in alluding 
to said instrument, observe its appropriate désignation. 

The second and third causes of action are in ail respects the same 
as the flrst, except that the checks therein mentioued were drawn, 
respectively, September 12, 1894, for $8,300, and' September 17, 1894, 
for $5,364. 

The fourth cause of action is thus stated in the complaint: 

"That on the 25th day of April, 18M, the plaintiflC having theretofore ad- 
vanced moneys to one Isaac E. Blake upon checks drawn by said Blake upon 
the plaintiff as A. T. Bowen & Co., and not being wilUng to advance further 
sums wlthout some guaranty from the défendant, the said défendant, on the 
said 25th day of April, 1894, in writing, promised and agreed with plalntifC 
that It wpuld pay ail checks signed by the said Blake and drawn upon the 
plaintiff as A. T. Bowen & Co. That, actlng upon the said written promise 
of the défendant, the plaintiff thereafter, upon checks drawn by the said 
Blake for the foUowing sums, and upon the foUowing dates, respectively, to 
wlt, September 4, 1894, September 5, 18iM, September 10, 1894, and September 
11, 1894, for the sums of $8,750, $8,300, $5,300, and $3,500, respectively, ad- 
vanced to the said Blake the said sums of money upon the dates mentioned, 
and thereupon presented to the défendant the said checks for said sums, and 
upon receipt by said bank of the said three flrst-named checks the défendant 
issued its three several drafts for the sums above mentioned, payable to the 
order of this plaintiff, upon the Chase National Bank of New York, and 
delivereid the same to this plaintiff; but that at the tlme said drafts were 
drawn and dellvered to the plaintiff, and ever since, there bas been no money 
on deposit or in the hands of the said Chase National Bank out of which 
said dvafts eould be paid, and the same hâve become dishonored, and remain 
whoUy due and unpaid. That the said sums of money, respectively, not 
having been paid by and through said drafts drawn by the défendant, thè 
plaintiff thereupon demanded payment of the défendant of said sums, In- 
clnding the said sum of $3,500, but the défendant has wholly f ailed and ref used 
to pay said sums or either of them, or any part thereof, and the whole thereof 
Is now wholly due and unpaid." 
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The défenses reliéd on, and stated in thé order in whîch it will be 
convenient for me to consider thêta, are, substantially: First, A 
conspiracy between Blake and the plaintiff to defraud tbe défendant 
through certain false représentations and practices, particularly set 
f orth in the complaint in intervention. Second. That bef ore the checlis 
sued on were drawn it was agreed between plaintiff, défendant, and 
the said Blake that said checlcs were to be paid by counterdrafts on 
Blake in New York City, and not otherwise; and that the défendant 
was to be saved and kept free from harm by this arrangement. 
Third. That on September 12, 1894, siaid Blalce gave the note of him- 
self and wife to plaintiff for |37,100, and that plaintiff accepted said 
note in full payment and satisfaction of ail the deinands sued on. 
Pourth. That the checkâ mentioned in the flrst three causes of 
action, and the written promise mentioned in the fourth, were witu- 
out considération. Fif th. That said checks were never presented to 
the drawee for acceptance or payment. Sixth. That said written 
promise was, in effect, a guaranty of the payment of the debt of a 
third person, ma de solely for hia beneflt, and theref ore ultra vires; 
or, if said promise be considered an original undertaking, still Blake, 
as was known to plaintiff, had no funds on deposit with the défend- 
ant to pay his drafts, and therefore said promise, viewed as an origi- 
nal undertaking, was made without authority, and is void; and 
that, since the checks mentièned in the first three causes of action 
were drawn in attempted exécution of said promise, without funds, 
and solely for the beneflt of Blake, they llkewise are void. The 
interVener flled a cross complaint, but abandoned it at the trial. De- 
fendant aiso flled a cross complaint, claiming balance of |69.45, and 
asks judgment on the same. 

Some of the faets of the case a;re admitted; others are in dispute. 
As to the latter, the évidence isvoluminous, and I shall not under- 
take to review it, but simply state my flndings theref rom, together 
with the admissions of the pleadings. The material facts thus ap- 
pearing are thèse: Défendant drew the checks sued on in settle- 
ment of drafts for corresponding amounts drawn by Blake on itself, 
and payable to the order of A. T. Bowen & Co., the name under which 
plaintiff condueted a banking busineiss in the city of New York. 
Plaintiff, as he testifies, advanced té Blake the varions amounts of 
money called for by said drafts on or about their respective dates, 
to wit, the 4th, 5th, and lOth of September. When Blake drew 
said drafts, he had no funds on deposit with the défendant for their 
payment. The checks sued on were not paid by the drawee, nor 
were they presented for payràent. Défendant did not, at the time 
or subséquent to the dates of said checks, hâve funds with the Chase 
National Bank to meet them, but àt the time of forwarding said 
checks to plaintiff also drew and forwarded to the Chase National 
Bank drafts for corresponding amôuçts on said Blake. From the 
promises of Blake and his previous compliances therewith défendant 
had reasoh to believe that said drafts on him would be paid, and that 
the Chasé National Bank, thus provided with funds, would honor the 
checks 'issued to plaintiîf. Thè défendant has suffered no loss or 
injury from the failure to présent said checks for payment. The 
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checks sned on were drawn pursuant to a written promise of de- 
fendant, referred to in the fourth cause of action, and evidenced by the 
following telegrams and letters: 

"Recelved at the Western Union Building, 195 Broadway, N. Y., Aprll 25, 
1894. Dated Needles, Calif., 25. 

"ïo A. T. Bowen & Ce, 71 Broadway, New Yorii: We wIU pay checks 
signed Isaac B. Blake by W. L. Beardsiey. 

"Needles National Bank." 

'The Needles National Bank, Needles, California, April 2ôth, 1894. 
"A. T. Bowen & Co., New York City— Gentlemen: We hereby beg leave to 
conflrm our telegram to you of even date, 'We will pay checks signed Isaac 
E. Blake by W. L. Beardsiey.' signed 'Needles National Bank.' 

"Yours, truly, W. S. Greenlee, Cashier." 

"The Needles National Bank, Needles, Cal., August 22nd, 1894. 
"A. T. Bowen & Co., New York City— Gentlemen: I am in receipt of tele- 
graph communications from Chase National Bank that our draft No. 2,200 for 
$7,500, payable to the order of Bowen & Co., has been refused payment until 
advices received from us guarantying the amount recelved. 1 immediately 
guarantied the amount to be $7,500, and I trust I hâve put you to no great 
inconvenlence. It is simply a clérical error, which bappens to us ail some 
time or other, and in future we will endeavor to be more careful. I hâve 
telegraphed you to please pardon our error, and that we wish you to still 
continue your friendly relations with Mr. Blake and Mr. Beardsiey, and that 
we guaranty absolutely the payment of Mr. Blake's checks as lieretofore. 
I am truly sorry the mistake has occurred, and can venture the assertion that 
It will not happen agaln. The Keystone Mine has just uncovered a large 
body of hlgh-grade ore, and, if the vein continues as it is now for the next 
thirty days, ît will make a big sbowing. Again asking your pardon, I remain, 
with best wishes, 

"Very truly yours, W. S. Greenlee, Cashier." 

Plaintifï's advances to Blake commenced in January, 1894, and 
continued dbwn to September following. During this period, many 
checks, aggregating thousands of dollars, were drawn by Blake 
on the défendant, payable to the order of the plaintiff, and checks 
issued therefor by the défendant on the Chase National Bank. 
The means by which défendant supplied the Chase National Bank 
with funds to meet said bills of exchange were, as hereinbefore 
stated, drafts drawn by défendant, through said National Bank, on 
Blake. Ail of said checks and drafts down to and excepting those 
specifically mêntioned in said complaint were duly honored and paid. 
The ârst communication between plaintiff and Greenlee, cashier of 
the défendant, probably about the time the flrst check was drawn, 
was a letter dated January 22, 1894, stating the inclosure, and that 
there would be no charge for remitting. On February 10, 1894, an- 
other check of |1,900 was forwarded by plaintiff to the défendant, 
with the added inquiry: 

"Please give us what information you can relative to Mr. Isaac E. Blake's 
flnancial standing. Is he always prompt in meeting his flnancial obligations, 
and absolutely reliable in every way? Is he careful, capable, conservative, 
or the opposite?" 

To this inquiry the bank, over the signature of its président, re- 
sponded as follows: 

"Eeplying to your kind letter of inquiry regarding Mr. I. E. Blake, I am 
pleased to state that he has been one of the foremost men ol his city [Denverl 
87 F.— 28 
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for rùany Jfears, andihis reputjatloH for crédit and absolute reliabillty Is, 
unqiiestipned,''i,:;,. •'. ;. ;.,,\,",';, '-,.:',,, 

Then follows the statement of Blake's investmeate "in t^iis ri- 
cinity," wMch were likely to proTCf a ,great fortune, etc. On the 4th 
of August, defendant's cashier, % letter, gives a renewed assurance 
of Bliake's financial standing and' crédit, with a référence to the par- 
ticular properties in wli,ich he Wàs interested, and which promised 
large returns. On September 5th the plaintiff wrote to the bank 
as follows: 

, "Do the drafts drawn by Mr. :0iak;e represent the amoOnt of products of 
the Keystone Mine or the receipts ,o'f î^êràda Southern Eailroad, and are the 
amounts of money deposited Wltî J^oti to meet them before drafts are drawn, 
or are they drawn on you as they wish?" 

The bank responds to tbis inqùiiy, September 12tli, as follows: 

"I can say thls: That the money Is deposited In Newïorli to cover ail 
checks drawn on this bank by Mn Blake, and Mr., Blake's checks will be 
pald by thls bank as heretoforei" 

On September 12, 1894, Blake exeçuted to thé plaintiff, in settle- 
ment of the advances theretof ore made to Blake by plaintiff, the note 
of himself and Agnes N. Blake; as shown by the following agree- 
ment: 

,, "New York, Sept. 12, 1894. 

"Whereas, Isaac E. Blake and Agnes N. Blake hâve given their note dated 
Sept. 12th, 1894, for thirty-seven thousand one hundred dollars ($37,100.00), 
and Isaac B. Blake has giveni his note for one hundred seventy-seven and 
"^/loo dollars ($177.52), being the amount of the following: 

W. L. & M. B. Beardsley note (balance) ,,..... $ 296 73 

W. J. Mann note ..' 606 90 

Isaac E. Blake's draf t Needles Nat Bk. at 9/1/94 25 00 

Isaac B. Blake's draft Needlés TvTaf Bk. at 9/4/04. .... ... 8,750 00 

Isaàe B. Blake's draft Needles Nat. Bk. at 9/5/94. ...; i... ... . 8,300 00 

Isaac B. Blake's draft Needles Nat. Bk. at 9/10/94 5,300 00 

Isaac B., Blake's draft Needlçs Nat. Bk. at 9/11/94. 3,500 00 

I. E. Blake, twfl notes dated 5/15/94, $5,000.00 each '. . .... 10,195 00 

Overdraft on 'account i.. ..... 3Ô3 89 

■ ' ■-■ - ■ : ■■■• •• $37,277 52 

"It is understood and agreed that A. T. Bowen & Co; are to hâve the priv- 
ilège of iolding drafts that may be iësued by the Needles National Bank 
(for drafts on said bank drawn by I. B. Blake) to , retain ail the security 
possible on sald ciaims, but, when the amount of said notes are paid, then 
such drafts are to be surrendei-ed to said Blake. 

"Isaac E. Blake." 

• "N. Y., Sept. 12th, 1894; 

'■This certifies tliât Isaac B.' Blaké ànd Agnes N. Blàkè hâve abandoned and 
given up their legai résidence in Colorado, and are now résidents of New York 
City and state of New York. Isaac B. Blake." 

If défendant is not liable on any of the causes of action set up in 
the compîaint, then there is â balance of |69.45 due the défendant 
fr cm the plaintiff. 

The conclusions which I hâve reached as to the several défenses 
relied on are as follows: ; i 

1. A large amount of testimony has been introduced for the 
avowed purpose of showing collusion between the plaintiff and Blake 
to defràud the défendant; but the testimony, I think, is insuflScient 
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for that purpose. Besides, so far as concerns ilie statement of plain- 
tifif to the Bradstreet Company, touching the value of the stock of the 
Utah Nevada Company, and the values of the properties owned by 
said Company, the defendant's witness Mr. Greenlee testifled positive- 
ly that tiiat statement did not influence the défendant in the issu- 
an ce of the checks sued on. 

2. The évidence fails to show any agreement between plaintifE, 
défendant, and Blake that Blake's checks were to be paid by means 
of counterchecks on Blake in New York City, and défendant thua 
saved harmless. 

3. The notes of Isaac E. Blake and Agnes N. Blake executed to 
plaintifE September 12, 1894, were not given in satisfaction of the 
alleged liabilities sued on. The agreement of that date, signed by 
Isaac E. Blake, expressly pro vides to the contrary, as folio ws: 

"It is understood and agreed that A. T. Bowen & Go. are to hâve the privilège 
of holding draf ts that may be Issued by the Needles National Bank (for drafta 
on said bank drawn by I. E. Blake) to re tain ail the security possible on said 
clalms, but, when the amount of said notes are paid, then such drafts are to 
be surrendered to said Blake." 

4. The advances of money by plaintiflE to Blake, while it is true 
the défendant receivëd no part of the same, were suffieient consid- 
ération for the ehecks sued on, and also for the written promise, 
which is the basis of plaintiff's fourth cause of action. The law is 
too well settled to require any citation of authority that détriment to 
the promisee, as well as benefit to the promisor, is sufiQcient consid- 
ération to support a contract. 

5. Whether or not said instruments ought to hâve been presented for 
payment dépends, it seems to me, under the peculiar facts of this 
case, upon the question whether or not said instruments are to be 
classifled as checks or bills of exchange. While, according to some 
authorities (1 Daniel, Neg. Inst. § 1567; Civ. Code Cal. § 3254), checks 
are a species of bills, yet, in this opinion, for the purpose of con- 
venient and clear statement only, I shall, as do some of the text 
writers (1 Morse, Banks, § 380), treat the check as an independent 
and distinct instrument from the bill of exchange. While, perhaps, 
an occasional case may be found holding otherwise, the great weight 
of authority is to the effect that want of préjudice or injury to the 
drawer of a bill of exchange never excuses default in making pre- 
sentment. 2 Daniel, Neg. Inst. p. 207, § 1170. The rule in Cal- 
if ornia as to what does excuse such default is as follows: 

"Presentment of a bill of exchange for acceptance or payment, and notice 
of Its dishonor, are excused as to the drawer, if he forbids the drawee to 
accept, or the acceptor to pay the bill, or if, at the time of drawing, he had 
no reason to believe that the drawee would accept or pay the same." Civ. 
Code Cal. §3220, 

"Among the circumstances under which the drawer has a right to expect 
that his bill will be honored, and consequently to require strict presentment 
and notice, may be named: * * * Where a thlrd party haa promised to 
provide the drawee with funds." 2 Daniel, N«g. Inst. § 1076. 

See, also, Id. §§ 1074-1078. The last paragraph of the latter sec- 
tion is as follows: 

"But the bpna flde expectation of the drawer, based upon his relations with 
the drawee, and the provision he has made, or Intends to make, and doea 
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mafee, are, It seems to ug, the clrçumstances to be regarded. If he bas lo 
fuMs In the draweé'is hands' -nrheil bé draws, and yet proVides them beftre 
préSeiltmelit, he Bbould ha?ve notice. ■ If he had funda wben he drew, but 
withdrew them before preséntnpient, he forfelts the right to It. If the drawer 
bas any api'angeinçnt by whlch, at the time the blll I9 presented, he bas a 
right to expect It to be honored, we sbould say he shouid bave demand and 
notice; for it would be presumed that such arrangement was contemplated 
when he drew." 

Lafitté ,vv Slatter, 6 Bing. 623,; s. 0. 31 Re'v. Reports, 510, is strong- 
ly in point. In that cage it was held that: 

"The drawer of a dishonored bill is entitled to notice of dishonor, although 
he knows the bill will not be paid by the acceptor; provlded he bas reason to 
expect it will be paid by anotber person, or bas a remedy over againàt that 
person." ' . ' ' 

See, also, Tied. Corn. Paper, p. 615, § 355, note 1. 
The rule enunciated in the above quotations, and the reasons there- 
for, hâve been clearly stated as follows: 

"It is conceded on both sides that there were no funds In the hands of the 
drawee. The faet of drawing without funds, in the absence of otber proof 
to explain it, is a fraud, for the bill Is negotiated under the faith that the 
drawer bas or' wUl. place efCects in the hands of the drawee to meet the blU; 
and if he had no effécts in the hànds of the drawer, and kiiew that none would 
be placed thére, and that the dratvee would not meét the bill, the whole 
transaction is deemed fraudulent oh the part of the drawer. Anotber, but 
subordinate, reason is given for this exception,— that the drawer cannot. In 
such case, be In any way injured for ;Wa,nt of notice of nonpaymenL But It 
is the fraud in drawing and deliverlng such a bill upon whieh the exception 
substantially rests, for bankruptcy or notorlous insolveiicy of the drawee, or 
proof that in fact no injury resulted from want of notice, will not excuse the 
holder from giving the drawer notice. Notice, therefore, under this excep- 
tion, is to be dispensed with in those cases where the drawer had no reason 
to expect, when he drew the bill, that it would be paid. Thus, in the case of 
Kucker v. Hiller, 16 East, 43, it was laid down that the drawer is entitled 
to notice If he bave reasonable ground to expect the blll will be paid, although 
he hâve no assets in the acceptor's hands. So, in the case of Lafltte v. 
Slatter, 6 Bing. 623, in which the dsÇendant drew a bill on one Tebbs, under 
the expectation that a third person, not a party to the bill, who owed him, 
would provide funds for its payment, but neglected to do so, it was held that 
the défendant was entitled to notice of nonpayment. Indeed, the rule Is too 
well settled, both by English and Araerican cases, to admit of question, that 
if the drawer bas reasonable grounds to expect that the drawee will receive, 
through the transactions of the drawer, or from some one else, funds to meet 
the bill, although the drawer had no assets in the hands of the drawee, the 
drawer is, notwithstanding, entitled to notice of nonpayment. 2 Smith, Lead. 
Cas. (Hare & W. Notes) 55." Mlsetv. Trovinger's Ex'rs, 7 Ohio St. 286. 

See, also, French's Ex'x v. Bank, 4 Oranch, 141, Dickins v. Beal, 
10 Pet. 572, and McRae v. Rhodes, 22 Ark. 315. 

With référence to checks, however, the rule is quite différent, and 
is thus declared in California: ' 

"A cheek is subject to ail the provisions of this Code concerning bills of ex- 
change, except that: (1) The drawer and indorsers are exonerated by delay in 
presentment, only to the extent of the injury which they suffer thereby. 
• * *" Ci V. Code Cal. § 3255. 

This rule as to checks js el^ewhere stated as follows: 

"But tliere is this différence between bills and checks as to the conséquences 
of négligence or delay in demand. and notice: The failure to make a prompt 
presentment on tbe day of maturity» and to give promptly the notice of dis- 
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IionoT, in the eàse of bills, will discharge the drawer and Indorsers, even though 
they liare not suffered in any wise by the delay or neglect; but in the case 
of checlis the drawer is not diseharged by such neglect or delay, 1£ he has 
not suffered any injury in conséquence of it." Tied. Com. Paper, p. 723, | 
442. 

See, also, 2 Daniel, Neg. Inst. §§ 1587, 1588. 

Thus it will be seen that the vital question on this branch of 
the case is whether or not the instruments sued on in the flrst three 
causes of action are checks; for, if checks, failure to présent would 
be excused, because no injury or loss resulted therefrom. If, how- 
ever, they were not checks, but bills of exchange, default in present- 
ment would not be excused; for, although no injury or loss resulted 
from the failure to présent, yet when the instruments were drawn 
the défendant had reason to believe that they would be paid. In 
Califomia a check is defined thus: 

"A check is a bill of exchange drawn upon a bant or banker, or a person 
descrlbed as snch upon the face thereof, and payable on demand, wittiout in- 
terest." Civ. Cîode Cal. § 3254. 

The définition given by one of the text writers already mentioned 
is as follows: 

"A check may be defined to be a draft or order havlng essentially the char- 
acteristics of a bill of exchange, and differlng from the bill (1) in being drawn 
on a bank or banker, (2) apparently and presumptively against a deposit of 
funds, and (3) payable on demand without grâce. The attempt to deflne 
checks by comparing them wlth bills of exchange is frequently criticised 
as furnishing an incomplète définition. But the définition given in the text 
is sufficient to point eut the essential characteristics of a check, without re- 
quiring a second discussion of those principles which are common to both 
bills and checks; while the points of differentiation between the two kinds 
of paper are more clearly and prominently set forth." Tied. Com. Paper, § 
430. 

Another définition is as follows: 

"A check is (1) a draft or order (2) upon a bank or banking house, (3) pur- 
porting to be drawn upon a deposit of funds (4) for the payment, at ail events, 
of a certain sum of money (5) to a certain person therein named, or to him or 
hls order, or to bearer, and (6) payable instantly on demand. » • * Any 
instrument fulfilling the above description may, we think, be safely denomi- 
nated a bank check; and the définition given is sustained by many authori- 
ties, though not in the language of the text. Writers upon negotiable instru- 
ments hâve differed in their définitions of this species of commercial paper, 
some falling short of giving ail its distinguishing qualities, and some ascribing 
to it qualities vehich it is not absolutely necessary that It should possess. And 
there is none which can be safely relied on as a guide in answering the ques- 
tion, is this paper a check î" 2 Daniel, Neg. Inst. § 1566. 

The same author, elaborating this définition, says further: 

"Sixthly, a check is payable instantly on demand. This is, as we conçoive, 
the touchstone by which a check is tested. Usually no time of payment Is 
expressed upon Its face, but ail commercial instruments in which no time of 
payment is expressed are understood to be, and impUedly are, payable on de- 
mand; and, when so payable by Implication or In express terms; they are 
payable Instantly, without the allowance of grâce, which pertains to those 
payable on a particular day. The whole theory and use of a check points 
to Its Immédiate payability , as Its distinguishing feature, and its name im- 
ports it. A person deposits money with his bank or banker, where It.Is sub- 
ject at any time to his order. By an order he appropriâtes so much of it 
to another person, and the bank or banker, in considération of Its temporary 
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use of thè'ûloney, agrées td pay ït In whole or In parcels, to the deposltor's 
ordër.'-whén demanded. But he does not agrée to contract to pay at a future 
day b^ acceptanee, and the depositor cannot requlre It." 2 Daniel, Neg. Inst. 
§ 1572. .,.:•■..: 

The two chief characteristics of checks are found in the instru- 
ments hère sued on. They are dra^n, and purport to be drawn, on 
a bank; and, in tlie pext place, are payable instantly, on demand. 
They do not specify on their face the times of payment; but when 
this is the case the instrument ,is presumed to be payable on de- 
mand. Tied, Corn. Paper, § 24; 1 Daniel, Neg. Inst. § 599; 2 Daniel, 
Neg. Inst., §1572. Thefact that they are payable in another state 
than the one in which they are dïawn dpes not change their char- 
açter as checks. 1 Morse, Banks, I 375. A draft drawn in one state 
oh a bank in another is nevertheléss'a check, and, in point of fact, 
checks are very much used in the tïnited States in transmitting 
money from one state t6 another. 2 Daniel, Neg. Inst. § 1567. My 
conclusion is that the instruments sued on possess the characteris- 
tics of , and are, checks, and that, jnasmuch as the défendant was in 
no way irijûred or prejiidicéd by plaintiff'à failure to présent said 
checks, presentment is excused. See, also, Bull v. Bank, 123 TJ. S. 
105, 8 Sup. et. 62; JHa:rbourg t. Brinkman, 23 Mo. App. 513; Story, 
Bills, §§ 472, 473; 1 Daniel, Neg. Inst. §§ 469, 472, nçtes. 

6. The remaining questions to be deterniined are whether or not 
the written promise mentioned in the fourth cause of action was 
unauthorized, and, if unauthorized, whether or not the défendant is 
estopped from asserting such want of anthority. If thé défendant 
was without authority to make said promise, and is not estopped 
from pleading such want of authority, then it follows not only that 
there can be no recovery on the fourth cause of action, but also that 
there can be no recovery on the flrst three causes of action, because 
the checks respectively mentioned in said three causes of action were 
simply means whereby the défendant, without funds having been 
provided by Blake, attempted to exécute the promise set up in the 
fourth cause of action. It is well settled that a national bank bas 
no authority to guaranty the payment of a debt of a third person, 
solely for his beneflt; and a promise of that sort, whether made by 
the cashier or board of diréctors, is ultra vires. Seligman v. Bank, 
21 Ped. Cas. 1036; Bahk v. Pirie, 27 C. C. A. 171, 82 Fed. 799. 
The latter is doubtless the latest case to be fôund on the subject, 
having been decided September 13, 1897. In that case the court 
says: 

"The act of congress under whleh the bank was organlzed confers no au- 
thority upon national ban,ks to guaranty the payment of debts contracted by 
third parties; and aets of tbat nature, whether performed by the cashier of 
his own motion or by direction of thé board of diréctors, are necessarily ultra 
vires. A national bank may Indorse or gharanty the payment ' of commercial 
papei" which it holds when it' redlscounta or disposes of thé same in the ordi- 
nary course of business. Such power, it seems, a national bank may exercise 
as Incident to the express authority conferred on such banks by the national 
banklng act to' discount and nêgotlate protnissory notes, drafts, bills of ex- 
change, and other évidences of debt (People's Bank v. National Bank, 101 
TJ. S. 181, 183; U. S. Natl Bank; V. Flrst Nat, Bank, 4& TJ. Si App. 67, 24 C. 
C, A. 597, and 79 î^ed; 296); but it has hever been suppOsed that the board 
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of directors of a national bank can bind It by contracte of suretyshlp or 
guaranty whlch are made for the sole beneflt.and adyantage of others. The 
national banklng act conféra no such authorlty in express terms or by falr 
Implication, and the exercise of such power by such corporation *ouid be 
detrimental to the interests of depositors, stockholders, and the public gen- 
erally. Norton v. Bank, 61 N. H. 589; State Bank v. Newton Nat. Bank, 32 
U. S. App. 52, 58, 14 C. C. A. 64, and 66 Fed. 691, 694; Bank v. Smith, 40 
U. S. App. 690, 23 C. C. A. 80, and 77 Fed. 129. In contemplation of law, 
therefore, the vendors knew, when they sold the goods in controversy, that 
the guaranty in question was of no avail as a securlty, even though they sup- 
posed that It had been executed wlth the sanction of the board of directors. 
It results from this view that. If we were able to admit that the présentation 
of the guaranty to Carson, Pirie, Scott & Co. carrled wlth It an Implied rep- 
résentation that it had been executed by direction of the board of directors, 
and that the bank was in a sound flnanclal condition, yet we would not be 
able to concède that elther of thèse représentations was material, inasmuch 
as the plaintiffs below must be presumed to hâve known that the guaranty 
imposed no légal obligation upon the guarantor." Bank v. Pirie, 27 O. 0. A. 
171, 82 Fed. 801. • 

See, also, Bank v. Smith, 23 0. C. A. 80, 77 Fed. 129, and Flanna- 
gan V. Bank, 56 Fed. 959. 

It is true that in the last-mentioned case Judge Ross, who de- 
cided it, says, in the course of his opinion, that if the promise of 
the défendant had been a promise to pay a check drawn on itself, 
and plaintiffs had parted with their money on the strength of the 
promise, défendant would hâve been held liable; citing Garrettson 
V. Bank, 47 Fed. 867. This, however, was merely a passing obser- 
vation, outside of the façts, and, moreover, the case cited in its sup- 
port — <Grarrettson v. Bank — did not involve any question as to the 
powers of a national bank. It should be further noted that the sup- 
posed promise which Judge Ross said would hâve been enforced was 
a promise to pay a stated check for a given amount, and there were 
no circumstances to put the promisee upon notice; that the prom- 
ise was merely matter of accommodation to the drawer. The same 
is true of the Garrettson Case. 

In Farmers' & Mechanics' Bank v. Butchers' & Drovers' Bank, 16 
N. Y. 128, — one of the cases cited by plaintiff, — the court says: 

"Thé défendant is a banklng corporation, organlzed under the gênerai bank- 
ing law of this state; and it is, I thlnk, a sound position that such a corpora- 
tion exeeeds its powers when it becomes the mère surety for another upon 
a contract in which It has no interest, or lends its crédit in any form for the 
exclusive beneflt of other parties. Such a contract is ultra vires, and cannot 
be enforced against the bank by any person cognizant of the façts." 

PlaintiflE, however, coiitends that the written promise mentioned 
in the fourth cause of action, being a contract to pay checks drawn 
on itself, was, in légal effect, the certification of said checks, and an 
original undertaking, binding upon the défendant, — citing a num- 
ber of cases; among others, Merchants' Bank v. State Bank, 10 
Wall. 604, 648, and Farmers' & Mechanics' Bank v. Butchers' & 
Drovers' Bank, supra, wherein the power of a bank to certify checks 
is upheld. While the rule enunciated in plaintiffs citations, that a 
bank has power to certify checks, is now well established, — indeed, 
so far as national banks are concerned, has been legislatively de- 
clared {R*^v. St. U. S. § 5208; Merchants' Nat. Bank v. First Nat. 
Bank, 7 W. Va. 544), — it does not apply hère. The promise of tfce 
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défendant in the case at b^r différa as widely in substance as ît does 
in form from the certifidatîpn of a check. In Merchaiits' Bank v. 
State Bank, supra, the court, f eférring to the certification of a check, 

says: . 

"It implies that the càeck Is drawn upon sufflcient funds In the hands of 
the drawer, that they hâve been set âpart for' its satisfaction, and that they 
shall be so applied whenever the check is presented for payment." 

No such implications were possible hère, for the reason that de- 
fendànt's promise did not relate' to existïng checks for âxed sums, 
but to future dealings, withbut Ùmit as to time or amount. It was 
a broad promise' to pay ail adrances of money which plaintiff might 
thereafter inake to Blake on the latter's checks, i. e. checks drawn 
by Blake on the défendant The allégation of the complaint is: 

"That on the 25th day of Aprll, 1894, the plaintiff, havlng theretofore ad- 
vanced moneys to one Isaac E. Blake'upon checks drawn by said Blake upon 
the plaintiff! as A. X. Bowen & Co., and not being willing to advance f urtlier 
stims without sonie ■ gnaranty from tte défendant, the said défendant, on 
the said 25th day of April, 1894, in writing, promised and agreed with plain- 
tiff that it would pa3> ail checks signed by the said Blake and drawn upon the 
plaintifC as A. T. Bowen & Co." 

The statement in this quotation that the checks therein mentioned 
were to be drawn on plaintiff, I think, was inadvertently made by 
the pleader, since thé evidenèe shows, and such is plaintiff 's conten- 
tion in his brief j that the checks which défendant promised to pay 
were checks payable to plaintiff as A. T. Bowen & Co., and drawn, 
not on A. T. Bowèn & Cp.j bùit on the défendant; and, if plaintiff 
were èntitled to recover on such a promise, the court would direct or 
permit the complaint to be aménded so as to côhform to the évi- 
dence, ïreating the promise of défendant as a promise to pay checks 
drawn oi^ itself, it will still be obsetved that plaintiff counts upon 
that proriiise as a guaranty, and, mbreover, the défendant, in its let- 
ter to plaintiff of August 22, 1894, says: "• * ♦ We guaranty 
absolutely the payment of Mr. Blake's checks as heretofore." Now, 
men do not guaranty their o^n débts, nor do they employ that word 
to désignâte an original undertaking. "A guaranty is a promise to 
ànswer for the debt, default or miscarriage of another person." 
Çiv. Code Cal. § 2787. When, therefore, we find that the défendant, 
in a letter writtento the plaintiff before the transactions sued on 
took place, refers to its promise as a guaranty, and that the plain- 
tiff, when he cornes to sue the défendant upon the promise, adopts, 
in, his pleading, the same désignation, ît is fair to conclude that 
both the plaintiff and défendant considered said promise, not an 
original undertaking, but precisely what they called it, a guaranty; 
that is, a promise to answer for the debt of another person, — Blake. 
In determining whether a promise is a guaranty or an original under- 
taking, the language made use, of , the situation and surroundings of 
the parties, and every other fact and circumstance bearing upon the 
question, should be taken into considération (Brandt, Sur. § 64) ; and 
where a promise is, in substance, a promise to pay the debt of an- 
other, no matter what its form, it is a guaranty, not an original 
undertaking (Id. § 60 et eeq.). If, however, as contended by plain- 
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tifE, defendant's promise to pay Blake's checks was, in légal effect. 
a certification of the checks covered by said promise, and therefore 
an original undertaking, still the défendant would not be liable there- 
ou, for the reason that Blake did not hâve on deposit with défend- 
ant funds to pay said checks, and plaintifE, as I shall show later on, 
was at least constructively notifled of that fact. That a bank cer- 
tifying a check without funds is not liable thereon to any one except 
a bona fide holder has been decided in numerous cases. Cook v. 
Bank, 52 N. Y. 96; Claflin v. Bank, 25 N. Y. 293; 1 Morse, Banks 
(3d Ed.) § 413, subd. "C." It is true that the act of congress of 
March 3," 1869, above referred to as section 5208 of the Eevised Stat- 
utes of the United States, after providing that "it shall be unlawful 
for any offlcer, clerk, or agent of any national banking association 
to certify any check drawn upon the association unless the person or 
Company drawing the check has on deposit with the association, at 
the time such check is certifled, an amount of money equal to the 
amount specifled in such check," further provides that "any check 
so certifled by duly authorized offleers shall be a good and valid ob- 
ligation against the association." This latter provision, however, I 
am satisfied, does not apply where the check is in the hands of the 
original payée, who knows, or is chargeable with constructive notice, 
that the check was drawn in violation of law. In Farmers' & Me- 
chanics' Bank v. Butchers' & Drovers' Bank, 16 N. Y. 132, one of the 
cases cited by plaintifE, the court says: 

"Hence it cannot be pretended that a person who should take and pay value 
for a check, with knowledge that the bank had no funds of the drawer to 
meet it, would acquire any valid claim against the bank, although such check 
waa certifled by the cashler himself." 

From the circumstances of the case at bar, I am satisfied that 
plaintiff is chargeable with constructive notice of the fact indicated. 
He knew that the checks which he received from the défendant were 
not always promptly paid by the Chase National Bank, and that 
the deposits with the Chase National Bank to meet the checks were 
sometimes made after such checks were drawn. Mr. Mills, cashier 
of the Chase National Bank, in his déposition testified that: "Messrs. 
A. T. Bowen & Co.'s représentative called upon me from time to time, 
and made iiiquiry in regard to certain deposits received from the 
Needles National Bank, and he informed me that they had discounted 
or purchased drafts drawn by Isaac E. Blake on the Needles National 
Bank, and that the Needles National Bank remitted their checks 
on the Chase National Bank in payment; and that, as certain checks 
were not good, he informed me that they received Nevada South- 
ern bonds as collatéral to the indebtedness." He further says: "The 
drafts on Isaac E. Blake, which w^ere sent us drawn by the Needles 
National Bank, were entered for collection by us, and occasionally 
there was a delay in their payment; and Messrs. A. T. Bowen & 
Company had checks for similar amounts drawn on us, which we 
declined from time tO time, for the reason that the drafts on Isaac 
E. Blake were not promptly paid." Eeferring to thèse transactions 
and conversations, the witness further testifles, "At one time A. T. 
Bowen & Co.'s représentative called, I should say, daily." Answer- 
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ing thé question whétliertheW.tliiiiars océurrèd before the 12th of 
Septembër, witness eays, "Yes; :>refusals were madè by us, I think, 
ia' AugHSt.** Thèse matterSjthuS testifled toby Mr. Mills, together 
with the'genei?al course of dealing between the plaintifE and Blake 
dnd the défendant, were, I think, suflQcient ta put the plaintiff on 
inquiry as to whether or not Blake was drawing against funds ac- 
tually on deposit With the défendant. Howe^er this may be, plain- 
tiff, by his own lettep of Septembër 5th, hereinbefore copied, showij 
himself chargeable with constructive notice thàt Blake had no funds 
on deposit with the défendant. In that letter he inquires: "Do the 
drafts drawn by Mr. Blake represent the amounts of products of the 
Keystone Mine, or the receipts of Nevada Southern Eailroad, and 
are the amounts of money deposited with you to meet them before 
drafts are drawn. Or are they dràwn on you as they wish?" This 
letter, it will be observed, Was written before plaintiff had adranced 
any of the money involved in this suit, except that covered by the 
check mentioned in the flrst cause of action, and only one day after 
that advancement Was made. Of course, there must hâve been cir- 
cumstances within the plaintifPs knowledge to put him upon this 
inquiry, otherwise it would not hâve been made; and the rule is 
well settléd that "every person who has actual notice of circum- 
stances stiflQlcient to put a prudeût man upon inquiry as to a par- 
ticular fact has constructive notice of the fact itself in ail cases in 
which, by prosecuting such inquiry, he might hâve learned such 
fact." Civ. Gode Cal. § 19. While the language above quoted is 
that of the législature of California, yet it may be accepted, I think, 
as thé gênerai rule on the subject of constructive notice. To plain- 
tiff 's letter of inquiry défendant replies, Septembër 12th, as follows: 
"I can sày thîs:- That the mèïiéy W deposited In New York to cover ail 
ehecks drawnion ihis bank by Mr. BlaJi:e, and Mr. Blake's checks will be 
paid by this bank as heretofore." , , ,. 

This reply was but a confirmation of the suspicion which plain- 
tiff obviously entertained, ahd Clearly informed him that Blake had 
no funds on deposit with the défendant to meet his drafts, but that 
provision fof their payment was» made by deposits in New York. 
Had this reply of the défendant been received by the plaintiff before 
he advanced money on Blake's checks, plaintiff would hâve had ac- 
tual notice that the checks were drawn without funds to meet them. 
As the repïy was not received, howevér, until aftet said advances, it 
cannot be said, as tO said checks, that the facts communicated in 
said reply wére within plaintiff's actual knowledge; but, as I hâve 
already stated, his own letter of Septembër 5th shows that he did 
hâve constructive notice of said facts. This interprétation of said 
letter is conflrmed by plaintiff's attorneys in their brief, on page 9, 
lines 18 to 22, iEclusive, where they say: 

"It Is évident that the plaintiff hàd for some reason become uneasy, and de- 
sired to êet ail tlie security hecould. He had writtèn to the bank on the 
5th for defllilte information on the. qtqestion whether Blake was drawing on 
funds actually in the bank, and other particulars, but had received no reply." 

So that, under the facts of this case, even if the défendant had 
certifled Blake'ia checks, it would not hâve been liable thereon. 
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Plaintiff furtlier insista tliat thé undertaking of thé défendant, being 
a promise to pay checks drawn on itself , was an original undertaking, 
and that défendant had authority to bind itself in that way. This 
contention is closely allied to the one last considered, and what I 
hâve there said in référence to the lack of power in a bank to cer- 
tify checks where there are no funds to pay thertt is equally applica- 
ble hère. To the authorities which I hâve already cited may be add- 
ed the following extract: 

"It may be stated, however, with entire confidence, that the cashler of a 
bank bas no power to involve Its funds by indOrsing or accepting for the ac- 
commodation of third parties. As already seen, the treasurer of a corporation 
bas no such power; nor can the directors themselves involve the funds of the 
stockholders, and what may ultimately become a trust fund for creditors, 
by thus obliglng Etrangers. But as cashiers hâve a gênerai power to indorse 
negotiahle paper, such indorsements would be good against the bank in favor 
of an innocent purchaser of the paper before maturity." 4 Thomp. Corp. | 
4800. 

See, also, Bank v. Wells, 79 N. Y, 498. 

Plaintiff further contends that, inasmuch as he advanced moneys 
on Blake's drafts, the défendant is estopped from denying its au- 
thority to make the promise set up in the fourth cause of action. 
This contention, in my opinion, is vulnérable. Without reviewing 
the numerous cases cited by plaintiff in his brief, it is sufScient to 
note, as a material distinction between most of them and the case 
a.t bar, that hère the defendant's promise was given solely for Blake's 
accommodation; and, furthermore,— which is a more conclusive an- 
swer to plaintiiï's contention, — he is not in the position of a bona 
flde holder without notice. He knew that he was dealing with a 
national bank, which had no power to bind itself by a guaranty, or 
by a promise to pay checks drawn on it, in the absence of deposits 
to meet such checks; and he had constructive notice that Blake had 
DO funds on deposit with the défendant, and, therefore, that the de- 
fendant's promise to pay Blake's drafts, whether considered as a 
guaranty or an original undertaking, was in violation of law. The 
■cases cited by plaintiiî in support of the alleged estoppel, namely, 
People's Bank v. National Bank, 101 U. S. 183, and American Nat. 
Bank v. National Wall-Paper Co., 23 C. C. A. 33, 77 Ped. 85, are in- 
applicable. In each of thèse two cases the décision of the court 
rested upon the fact that the bank against whom the estoppel was 
asserted had received and appropriated the fruits of the transaction 
in question. B esides, in the former of said two cases, the bank had 
authority to make the guaranty there sued on, since it was made 
in transferring notes of which the bank was the holder, and, as 
-stated by the court in Commercial Nat. Bank v. Pirie, supra, "a 
national bank may indorse or guaranty the payment of commercial 
paper which it holds, when it rediscounts or disposes of the same 
în the ordinary course of business." From aU the facts of the case, 
I am of opinion that the real nature of defendant's undertaking, 
mentioned in the fourth cause of action, although in form a promise 
to pay drafts drawn on itself, was a guaranty,, and so recognized by 
both parties. If, however, said undertaking be considered an origi- 
nal promise, still it was in direct violation of law. because Elake 
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did not hâve on deposit with the défendant f unds to meet his checks, 
and of that fact plaintifE had constructive notice. For the reasons 
above indicated, there can be no recovery on the fourth cause of 
actioh. Nor can there be any recovery on the flrgt three causes of 
action, for the reason that thé ehecks therein mentioned were drawu 
without funds, solely for the benefit of Blake, and were simply the 
mëans whereby the défendant attempted to exécute the unauthorized 
and illégal promise mentioned in the fourth cause of action. The 
défendant is entitled to recover on its cross complaint. Judgment 
will,be entered conformable to this opinion. 



NEW YORK, N. H. & H. R. CO. v. SATLES. 

(Circuit Court of Appeals, Second Circuit AprU 15, 1808.) 

No. 84; 

CONTRACT LtMITINO LiABILITT OF QARRIBE— CLAUSE ImpRESSBD UPON FrEIGHT 

Rbcbipt. 

A clause Ilmlting tbe llabllity of the carrier Impressed In recl Ink upon one 
corner of the paper upon which the freight receipt Is prlnted In black Ink, 
and at rlght. angles to the text of the receipt, Is no part of the contract, un- 
less 80 brpught to the knowledge of the shipper as to imply hls assent there- 
to on hls acceptance of the receipt. 

Tîlis cause comës hère on writ of error to review a judgment of the 
circuit court, Southern district bî New York, in the amount of $3,- 
773.90, entered upon the verdict of a jury, See 81 Fed. 326. 

The plaîntlff In error was défendant below. The facts are as foUows: 
The dnlj'-authorized agent bf thé plaintlff shlpped on October 3, 1895, tw» 
horses belonging to plalntifC from Eortland to Pawtuokét. The horses were 
klUed In an i accident upon the road of, défendant. , Jt Tvas alleged, and not 
denied, that the accident happened through the négligence of défendant Com- 
pany. There was évidence teiidlng to show that the horses were worth $3,700. 
The case wasleft to the jury to détermine what was the contract entered Into 
at the tlme of shipment, with Instructlcïns that, uniess they f ound an agreement 
to llmit amount of recovery, pl^iintlff was entitled to the full value of the horses. 
lAt the, timeof shipment, plaintlfC's agent slgned the following document^ 
and dellvered the same to the agent of the rallroad: 

Live Stock Receipt. 

"10/3/1895. 
; "Forward the property mentioned below, marked and numbered as In margln^ 
to F. C. Sayles. at Pawtucket, Rhode Island. subject to the rules and régula- 
tions in the freight receipt presented with thls, and whlch are accepted to be 
just and reasonable." 

It is not disputed that def endànt's agent signed this, nor that he had authorlty 
to sign it, nor that the freight receipt reférred to therein wàs in fact presented 
tohlm. It reads as folio ws: 

"Boston & Maine Rallroad. 

"Llve Stock Receipt. [Red Ink.] 

"10/3/189-. 
"Recèlved of — — , under the contract herelnafter contalned, whlch Is ac- 
cepted aiid agreed to as just and reasonable, aud which is entered Into severally 
With each carrier, tJie property mentioued bélow, marked aud numbered as per 
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margin, ta apparent good condition (contents and value unknown), viz. 3 horses, 
1 R. cart, K. S. consigned F. C. Sayles, at Pawtucket, to be transported," etc. 
(Hère foUow certain conditions and regulations, printed in blacii inli, the receipt 
being signed by the agent of the raik'cad company.) 

On the upper right-hand corner of the paper on which this receipt appeara 
there is a clause containing, iuter alia, thèse words: "The raies for transporting 
animais are based and intended only for those of ordinary value, viz.: If 
horses, or mules, uot exceeding $100 each-, * * * and in giving this receipt 
the Company assumes no risli for a higher value, unless by siiecial arrange- 
ment with the gênerai freight department." This clause is printed over the 
clauses of the receipt which were in black ink, and at right angles to them. 
It is itself in red ink, and looks as if it might hâve been impressed upon the 
receipt, after the latter was printed, by some hand or power stamp. The color- 
Ing is far from brigiit, and parts of it, by reason of the slze of type, and by 
reasop of Its being printed across the black Unes of the receipt, cannot be 
read v^ithout the most carefnl Inspection. 

Henry W. Taft, for plaintiff in error. 
P. W. Halls, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CUEIAM. The only question in the case is whether or not 
the parties, by their respective agents, agreed to a limitation of lia- 
bility to ?100 for each horse. ITiat such contracta may be made is 
settled by authority in Hart v. Railroad Oo., 112 U. S. 331, 5 Sup. Ct. 
151, whidi holds that: 

"Where a eontract of the kind signed by the shipper is fairly made, agreeing 
to a valuation of the property carried, witja the rate of freight based on the con- 
dition that the carrier assumes llabUity only to the extent of the agreed valua- 
tion, even in case of loss or damage by the négligence of the carrier, the 
eontract wiU be upheld as a proper and lawful mode of securing a due pro- 
portion between the amount for which the carrier may be responsible and the 
freight he receives, and of protecting himself agaiust extravagant and fanciful 
valuations." 

The defendant's contention is that such a eontract was made in this 
case, because the plaintifE's agent signed the paper by which he re- 
quested the railroad company to forward the property, "subject to the 
rules and régulations in the freight receipt," and expressly agreed that 
they were just and reasonable, thereby making the "freight receipt" a 
part of the eontract signed by him. The difiiculty with this conten- 
tion is that the red-ink clause is practically not a part of the freight 
receipt. It was not originally printed as a part of such receipt, nor 
is it inserted in a blank space left in such receipt for the purpose. By 
reason of its being superimposed, as it is, at right angles to the text 
of the receipt, and in one corner of the paper, it is no more a part of the 
eontract than was the statement on the back of the paper receipt in 
Railroad Co. Vi Manufacturing Co., 16 Wall. 318, where also the state- 
ment on the back was referred to in the body of the receipt. In légal 
effect, it was merely a rule or régulation which did not bind the plain- 
tiff, unless so brought to the knowledge of his agent as to imply his as- 
sent upon his acceptance of the receipt. The Majestic, 166 U. S. 375, 
17 Sup. Ct. 597. Indeed, a person taking such. a receipt would seem 
to be less likely to notice the clause where it is than if it were printed 
on the back. The question whether or not such notice was brought 
home to the knowledge of plaintiff 's agent was one for the jury upon 
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the évidence } and, as we flndno error in tlie charge, their verdict 
fihoilld liot be disturbed. 
The Jtidgment 6f the circuit court is aflarmed. 



GALLOT V. UNITE0 STATES. 
: (Circuit Court o£ Appèals, Flfth Circuit. April 19, 1898.) 
No. 647. 

L AsSIGNïtBNT OF ErROKS — RbFHHBHCB TQ EnTIRB CHARÇffl — EviDENCB AD- 
MITTED. 

Under rule 11 of tlie circuit court of appeals (21 C. C. A. /3xl., and 78 Fed. 
cxi.), reqùlring the assigruneut of errprs to quote ttie fuli substance of évi- 
dence alleged to hâve been' erroneously admitted or rejected, and to set ont 
the part of the charge referred to tûtldem verbis, as^gnments that "the 
court erred in permittlng evidenqe a,s shown in bills of exceptions numbers 
two and tliree," which errors can only be ascertained by a careful reading 
of a voluminoUB fecOrd/ and that "thé court erred in its charge," etc., refer- 
rlng to marked Unes and numbers in the written opinion for instructions 
erroneously given and ref used, will, pot be considered. 
2. MiSAPPLiCATiON OF Natiokal Bank Pùnds— Aiding and Abbttinq — Death 

OF PBÏNCIPAIi. ' 

The death of the principal before Indictment Is no obstacle to the prosecu- 
tlon and ipuniahment of one chargea with aiding and abettlng an offlcer, 
clerk, or agent df a national bank to abstract, mlsapply, or embezzle the 
fonds thereof, In violation of Kev. St. § 6209, which makes such offense a 
mlsdemeanor. 

8. COMPETENCV OF JOROR-^ImpRESSIONS AND OPINIONS— Impartialitt. 

A juror who says hé has an impression Or opinion as to guilt or innocaice 
of défendant, formed f rom newsi^pers and rumors, that it would requlre 
évidence to remove It, but that it would yleld to évidence, and that he can 
and will glve the défendant a falr and Impartial trial according to the évi- 
dence that may be adduced before hlm, Is compétent. 

4. Criminal Trials— Reading Indictment. 

Where an indictment contains many counts, ail allke, except as to amounts 
of money and dates of misappllcation, it is sufflcient to r^ one count in 
full to the jury, explain the différence, and statethe amount and date 
chargea In each of the other counts. 

5. Two Indiotmbnts— Cases Consoudatbd- Numbrods Counts— Verdict. 

One Indictment in 30 counts chargea défendant with aiding in the abstrac- 
tion of ,36 speçlfied amounts of motiej', at 36 spéciffed datés. Another in- 
dictment chafgied hlm with aiding In the misappllcation of the same amounts, 
upon the same dates. The two were trled together, and the jury returned 
a verdict of "guilty as chargeai" Hfld, that the verdict was definite, cer- 
tain, responsive to the issues, and not a double conviction, the sentence im- 
posed by' the court being imprlsonment for a less term than the maximum 
under any oné count. 

Pardee; Girèuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States, for the East- 
ern District of Louisiana. : r 

The plaintitt in error, Louis Gallot, waa Indicted, trled, and convlcted in aid- 
ing and abettlng Louis Colomb, a bookkeeper in i the , Union National Bank, 
with the abstract^on and willful misappUcatlon of the moneys, funds, and crédits 
of thé banlî. TWô Indictments were présented against hlm, which were subse- 
quently cohsoHdated and triéd' together. Each ■ indictment contains 36 counts 
cliarging 36 Separate and distinct offenses, and were drawn under section 5209 
of the Revised Statutes of the United States, which is as follows: "Sec. 5209. 
Every président, directop, cashier, teller, clerk, or agent of any association, who 
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embezzles, abstxacts, or wUlfully misapplies any pf the môrieys, funds, or crédits 
of the association; or who, without authotlty from the dlrectors, issues or piits 
in circulation any of the notes of thè assoeiation; of TVho, without such authority, 
issues or puts forth any certificate of deposit, draws any order or bill of ex- 
change, makes any acceptance, assigns any note, bond, draft, bill of exchange, 
mortgage, judgment, or decree; or who malies any false entry in any book, 
report, or statement of the association, with Intent, in either case, to injure or 
defraud the association or any othér company, body politic or corporate, or any 
individual person, or to deceive any oiiicer of the association, or any agent ap- 
pointed tp examine the affairs of any such association; and every person who 
with like intent aids or abetg any ofiicer, clerk, or agent in any violation of this 
section, shall be deeriied guilty ôf a misdemeanor, and shall be Imprlsoned not 
less than flve years nor more than ten." In one indictment he Is charged with 
the aiding and abetting in the abstraction of 36 specified amoimts of the moneys, 
funds, and crédits of the Union National Bank upon 36 specified dates. In 
the other indictment he is charged with a,iaing and abetting in the willful mis- 
application of the same amounts upon the same dates as charged in the first 
indictment. To each of the indictments Gallot flled a plea, pleading the death 
of Louis Colomb prior to any Indictment as a bar against the trial of himself. 
Demurrers were filed to the pleas, and were sustained, and the pleas overruled. 
Gallot then filed demurrers to the indictment, again objecting to be trled upon 
the charges because of the death of Louis Colomb, thèse demurrers were 
overruled, and the case went to trial, resulting in a verdict of "guilty as charged." 
It now cornes before thls court on flve bills pf exceptions and twenty-six asslgn- 
ments of error. 

J. R. Beckwith, for plaintifiE in error. 
J. Ward Gurley, for the United States. 

Before FARDEE and McCORMICK, Œrcuit Judges, and 
SWAYNE, District Judge. 

SWAYISTE, District Judge,. af ter stating the facts as above, de- 
livered the opinion of the court. 

By the nineteenth and twentieth assignments of errors it is set 
out that the court erred in permitting eyidence as shown in bills 
of exceptions Nos. 2 and 3, which errors, it would seem, this court 
was expected to ascertain by a careful readiug of over 60 pages 
of record, and an inspection of the questions and objections and the 
rulings of the court, and exceptions thereto taken by the défend- 
ant below, contained therein. By the twenty-third and twenty- 
f ourth assignments of errors we are inf ormed that the court be- 
low erred in its charge given to the jury in each portion thereof 
marked by Unes in said written opinion and marked 1, 2, 3, 4, 5, 
6, 7, 8, and 9, and shown in the bill of exceptions No. 5, and the 
court erred in refusing each of the several charges and instruc- 
tions in Nos. 2 and 5 as shown in the bill of exceptions. Rules 
10 and 11 of this court (21 C. C. A, cxi., and 78 Fed. cxi.) are as fcl- 
lows : 

(10) "The judges of the circuit and district courts shaU not allow any bill of 
exceptions which shaU contain the charge of the court at large to the jury in 
trials at common law, upon any gênerai exception to the whole of such charge. 
But the party excepting shall be required to state distinctly the several matters 
of law in such charge to which he excepts; and those matters of law, and those 
only, shall be inserted in the bill of exceptions and allowed by the court." 

(11) "The plaintiff in error or appellant shall file with the clerk of the court 
below, with his pétition for the writ of error or appeal, an assignment of errors, 
which shall set out separately and particùlarly each error asserted and intended 
to be urged. No writ of error or appeal shall be allowed until such assignment 
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«f errors shall hâve been flled. When the error alleged Is to the admission or te 
the rejecjUôi) of evidience, the flsslgnnjeat of errors shall quote the full substance 
of the eyldence adnjitted or réjectea.,;;wbén the error alleged la to the charge 
of the court, the asslgnméiit of errois f hall Sët out the part réferred to totidem 
verbis, whe^er It be in Instructîoiis ^iye^ or In Instructions refused. Such as- 
signment of errors shall foîrm part of: the transcript of the record and be printed 
wlth It, VVhen this Is not done, the eojihsel wUl not be heard, except at the re- 
quest of the court; and errors libt àssigned according to this rule wlll be disre- 
garded, but the court, at Its option, niay notice a plain' error not asslgned." 

The assignments of errors Nos. 19, 20, 23, and 24 being in vio- 
lation of lié above rules 10 and 11 of this court, we décline to 
examine ahd pass upon the questions attempted to be raised there- 
by.: . 

The first nine, and the 15th, 16th, 17th, ISth^; 22d, 26th, and 27th 
assignments of errors raise the question so often repeated in the 
record of thé right of the defep4ant, Louis Gallot, to be tried, un- 
der section 5209, as an aider, and abettor of Louis Colomb, who 
was then deadj and had not been indicted or prosecuted during his 
lifetime. The ingènious and ablé argument of counsel for plain- 
tiff in error was interesting, and, had it not been for the statute 
{section 5209) in question, would be effective, He seemed to be 
thoroughly familiar with and dwelt at length on the décisions at 
common law, and even extended his argument to the considéra- 
tion of accessories to crime both before and after the fact. With- 
out attempting to revjew the numerous cases cited and commented 
upon, we think a considération of the statute above quoted and 
some of the décisions relating thereto will dispose of the question, 
T^e act (section 5209) in question was passed by congress for the 
purpose of sustaining and protecting national banks creatéd by 
and under its authority, and by its express -lànguage the crime 
charged is made a misdemeanor. Whether this was done to pre- 
vent persons charged with crime from availing themselves of the 
pernicious technicalities that had crept into the common-law dé- 
cisions and practice in regard to principal and accessory, we are 
not now called upon to décidé; but no one can question the au- 
thority of congress to make such classification, or the binding force 
of it in référence to the application of différent rulings that belong 
thereto. Hence the able argument of counsel for défendant, both 
oral and printéd, directed to the common-law décisions of principal 
and agent, does not apply to this case. Congress has established 
the offense hère charged to be a misdemeanor, and he who aids 
or abets in committing such an offense can be tried independently as 
a principal, irrespective of the présence of the one he aided. The 
suprême court of the United States, in U. S. v. Goôding, 12 Wheat. 
475, passes upon a similar statute, and déclares: 

"The flfth Instruction turns upon a doctrine applicable to principal and acces- 
sory in cases of felony, elther at the common law or by statute. The présent 
Js the case of a misdemeanor, and the doctrine, therefore, cannot be applied 
to it; for in cases of misdemeanor ail thosè who are concemed In aiding or 
abetting, as well as In perpétra ting thé act, are prlncipals. Under such clr- 
cumstances there Is no room for the question of aetuàl or cohstnictlve prés- 
ence or absence, for, whether présent or absent, ail are prlncipals. They may 
be indicted and punisbed accordingly. Nor Is the trial or conviction of any 
actor indispensable tO fumlsh a rIght to try thé person who aida or abet» th» 
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art. Bach, in the eye of the law, Is deemed gullty as a principal. In the prés- 
ent indictment, the offense is In the third and fourth counts laid, by alding 
and abetting, In the very terms of the aet of congress. If the crime, there- 
fore, could be supposed to be cf an aceessorlal nature, it is truly alleged, accord- 
ing to the fact, not merely according to the Intendment of law. We do not 
eonsider that the terms 'ald' and 'abet,' used in this statute, are used as tech- 
nical phrases, belonging to common law, because the offense Is not made a 
felony, and therefore the words requirc no snch interprétation. The statute 
punishes them as substantive offenses, and not as accessorial, and the words 
are, therefore, to be understood as in common parLance, to import assistance, 
co-operation, and encouragement." 

The plaintiff in error in this case is indicted under a spécial stat- 
ute (Eev. St. § 5209), and it is évident upon inspection of this stat- 
ute that its spirit and purpose is to punish every président, oflScer, 
cashier, or agent, etc., and likewise to punish every person who 
aids or abets said offlcer or agent in any violation of the section. 
There is no difQculty about the définition of the word "aid," and 
"abet" is deflned as follows: "To aid, countenance, encourage in, 
to incite, stimulate, or instigate to a criminal act." Therefore the 
purpose of this trial was to ascertain whether any such oflficer, 
clerk, or agent had violated the act, and whether Louis Gallot, the 
plaintiff in error, had aided him in doing so; not for the purpose 
of convicting the offlcer or agent, but for the sole purpose of as- 
certaining the guilt or innocence of the plaintiff in error; and the 
objection that Louis Colomb was dead, and had passed beyond the 
realm of human courts, so often repeated, without being indicted 
or tried, and that he could not now be tried because the presump- 
tion of his innocence that existed in bis lifetime had followed and 
attached to his record after death, and that he could not be tried 
as a principal, therefore the question as to whether the plaintiff in 
error had ever aided him in the commission of such offense was 
beyond the power of the fédéral courts to détermine, we think was 
not well taken. The offense charged against the plaintiff in error 
is a misdemeanor. He was properly tried under the circumstan- 
ces, and be was the only person on trial; and the only necessity 
of inquiring into the record of the doings of Louis Colomb was to 
ascertain whether or not a crime had been committed, not for the 
purpose of convicting the said Colomb, but for the purpose of en- 
abling the jury to détermine whether or not the défendant below 
had aided in the commission of the offense as charged in the in- 
dictments. Plaintiff in error's rights on the trial as to the admis- 
sion of évidence and in ail other respects were equal to and as well 
protected as if Louis Colomb had been in court and on trial with 
him. He suflered no disadvantage from his absence, and had no 
right to complain because he was tried alone. 

The next question of law raised by the lOth, Hth, 12th, 13th, 
and 14th assignments of error is to the competency of certain ju- 
rors impaneled in the case, on the ground that they had previous 
to the trial formed an impression from newspapers and rumora 
and other sources as to the guilt or innocence of the défendant. 
They also stated that thèse impressions and opinions would yield 
to évidence, and that they could and would give the défendant a 
fair and impartial trial according to the évidence that might be 
ST F.-29 
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prôâûced before them as jurors. Sonje oî them stated thât it would 
require évidence to remove their impressions. It wiU nëed but a 
short review of the cases on this sùbject to show that thèse objec- 
tions are not well taken. In the state of Louisiana the suprême 
court, in the case of State v. Covington, 45 La. Ann. 979, 13 South. 
266, in a short opinion announces the settled law of the state as 
f ollows : 

"The juror against whom the objection Is ruled answered on hls voir dire, and 
stated that he had formed an opinion from conversing wlth one of the wit- 
nesses for the state, but that he could lay aside the opinion he had formed, 
and décide the case on the law and the évidence adduced on the trial. The 
défendant had exhausted hls challenges when he challenged the jurer for cause, 
whlch was overruled. The answer of the juror diselosed that he was a com- 
pétent juror, that he was free from blas or préjudice, and hls mind in that 
condition to Impartlally try the défendant. In the case of State v. Dugay, 35 
La. Ann. 327, thls court sald: 'Our last researches on thls point were suggest- 
ed in the case of State v. De Rancé, 34 La. Ann. 186, In which we tooli occa- 
sion to make a thorough review of prevlous opinions on thls subject, and in 
which we reafflrmed the rule, sanctloned in numerous cases, under which jurors 
who had formed and expressed opinions as to the gullt or Innocence of the 
accused, but who asserted that they felt able to do impartial justice according 
to the law and the évidence in the case, were ruled to be compétent jurors. 
We distinctly and emphatically reiterate that this Is the correct rule, wlth the 
reasonable hope that it wlU be understood by the profession.' State t. Dent, 
41 La. Ann. 1083, 7 South. 694; State v. Dorsey, 40 La. Ann. 740, 5 South. 26; 
State V. Ford, 42 La. Ann. 255, 7 ^uth. 696; State v. Garlg, 43 La. Ann. 365, 8 
South. 934. The answer of the juror brings him wlthln the rulings of the cases 
clted." 

In Spies v. State, 123 U. S. 179^ 8 Sup. Ct. 30, Chief Justice Waite, 
speaking for the court, says: 

"In Reynolds v. U. S., 08 U. S. 145, we sald 'that upon the trial of the Issue 
of fact raised by' a challenge to a juror In a criminal case, on the ground that 
he had formed and expressed an opinion as to the issues to be tried, 'the court 
wlU practieally be called upon to détermine whether the nature and strength 
of the opinion formed are such as in law necessarily to raise the presump- 
tlon of partiallty. The question thus presented is one of mixed law and fact, 
and to be tried, as far as the facts afe concerned, like any other issue of that 
character, upon the évidence. The flndings of the trial court upon that Issue 
ought not to be set aside by a reviewing coiut, unless the error Is manifest, 
• * * It must be made elearly. to appear that upon the évidence the court 
ought to hâve found the juror had formed such an opinion that he could not, in 
law, be deemed impartial. The case must be one hi which it Is manifest the 
law left nothing to the "conscience or discrétion" of the court.' " 

The language of the late Chief Justice Agnew of Pennsylyania 
is so appropriate, and expresses our views so correctly, upon this 
subject, in which some commendable progress bas been made in 
this country during the last hâlf century, that we adopt it in this 
connection: 

"We mnst eîther recède, and go back to the practice of an âge when ignorance 
of passing events constituted a characteristic of the tlme, and exclude every 
juror who has formed any opinion, even the slightest; oriwe must stand abreast 
with the présent âge, when every remarkable event of to-day is known ail 
over the country to-morrow, and exclude those only whose opinions are so 
fixed as to be prejudgments, or hâve been formed on the known évidence in the 
case. It is needless to say the world moves and carries us wlth it, and If we 
lag behind we must commit the trial of the most important causes in llfe to 
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those so ignorant their dark mincis hâve never been smltten by the raya of 
intelligence." O'Mara v. Corn., 75 Pa. St. 424, 428. 

The twenty-first assignment of errors is as follows: 

"(21) The court erred in allowing the district attorney to state the îndietments 
herein to the jury after partial reading thereof, as shown In bill of exception 
No. 1 herein." 

It appears from the record that the flrst count of each indict- 
ment was read to the jury in full. Then it was explained to them 
that the only différence between the counts read and the remaining 
counts in the indictment was the respective amounts and dates, 
and the amount and date charged in each count was then stated 
in their respective order. This method gave the jurors a perfect 
and clear understanding of the contents of the indictments, — an 
understanding that would not hâve been improved by reading the 
whole of the indictments in full, with ail of the légal verbiage eon- 
tained therein, — and this was a method which in no way prejudiced 
the défendant, and gave him no cause of complaint. See Agnew 
V. U. S., 165 U. S. 44, 17 Sup. Ct. 235, and cases cited therein. 

The remaining question of law raised by the twenty-fifth and 
part of the twenty-sixth assignments of error is that the verdict in 
the case was not responsive to the issues in the indictments, and 
was uncertain and indeflnite, and was a double conviction on each 
and every spécifie sum named in the indictments. As we hâve al- 
ready seen, the indictments in this case and the charges contained 
therein are clear and spécifie. The verdict of the jury is as fol- 
lows: "New Orléans, June 29th, '97. We, the jury, flnd the de- 
fendant guilty as charged. Geo. Norton, Foremah." Briefly, it is 
as clear and positive and emphatic as the English language can 
express it, and it is in the usual, proper, and légal form. As to 
the question of double conviction, it has been abundantly estab- 
lished that a verdict of guilty upon the whole indictment must 
stand if any one of the counts is sustained by compétent testi- 
mony; and the sentence imposed by the court of eight years in 
the penitentiary at Columbus, in the state of Ohio, being two years 
less than the maximum penalty that could hâve been imposed upon 
him upon any one count of the indictments, gives him no cause for 
complaint. For the reasons given in Gardes v. U. S. and Girault 
V. Same, 87 Fed. 172, the sentence imposed on the prisoner is modified 
by striking out the words "at hard labor," and, thus modified, the judg- 
ment appealed from is aflQrmed. 

PAEDEE, Circuit Judge (dissenting). While congress may hâve 
the powei" to make the aiders and abettors of national bank offlcials 
in the embezzlëmeht and misapplication of bank funds principal 
offenders, and friable as such, yet in section 5209, Rev. St., it has 
not done so. This appears from the plain reading of the section, 
and is the construction given by the suprême court of the United 
States. In Cofifin v. U. S., 162 U. S. 664, 669, 16 Sup. Ct. 943, 946, 
that court, in considering the proper construction of section 5209, 
says: 
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"However, the real premlse upon wMch the whole argument resta, bi that. 
If the accused was guilty at ail, he was guilty as a principal, and not as an 
aider and abettor. But It Is not necessary to give much tlme to the considéra- 
tion of this claim, In vlew of the dear intent of congress as'expressed in the 
statute under revlew. It Is évident that, no matter how active the co-operation 
of thlrd persons may hâve been in the wrongful act of a bank offlcer or agent, 
such third person Is required to be chargea as an aider and abettor in the 
offense, and prosecuted as such. The prlmary object of the statute -waa to 
protect the bank from the acts of Its own servants. As between officera and 
agents of the bank and third persons co-operating to defraud the bank, the 
statute contemplâtes that a bank offlcer shall be treated as a principal ofCender. 
In every criœinal offense there must, of course, be a principal, and it fcllows 
that vs-ithout the concurring act of an offlcer or agent of a bank third i)ersons 
cannot commit a violation of the provisions of section 5209. If, therefore, a 
violation of the statute In question is committed by an offlcer and an outsider, 
the one must be prosecuted as the principal and the other as the aider and 
abettor." 

There is no warrant in the common law, nor in any statute of 
the United States, for indicting, trying, and convicting an acces- 
sory or aider and abettor, or a subordinate offender, when the prin- 
cipal ofEender dies before indietment and trial. In the same case 
the following instruction to the jury was approved : 

"The burden of proving Haughey and the défendants guilty a» chargea rests 
upon the government, and this burden does not shift from it. Haughey and 
the défendants are presumed to be innocent xmtil their gullt In manner and 
fonn as charged in some count of the Indietment is proved beyond a reasonable 
doubt. To justify yoU in returnihg a verdict of guilty, the évidence should be 
of such a charaeter as to overcome this presumption of innocence, and to sat- 
Isfy each one of you of the gullt of Haughey and the défendants as cliarged, 
to the exclusion of every reasonable doubt" 

Without warrant from the common law, and in the absence of 
Btatutory authority, and in the teeth of the presumption of inno- 
cence, how can a court and jury flnd a dead man guilty of a crime 
beyond a reasonable doubt? Congress bas seen fit to déclare the 
offenses denounced by section 5209 to be misdemeanors. AU the 
panje they are conceded to be infamous crimes, because of the pun- 
ishment awarded, and offenders under the statute must be tried 
accordingly. It is submitted that if congress, by naming an of- 
fense, can place infamous: crimes in the category of misdemeanors, 
congress can also provide for principal and subordinate offenders 
in misdemeanors, and intend that the trial and proceedings under 
the statute shall be according to the, well-known and understood 
rules heretofore governing the trial of subordinate offenders. I do 
not deem it necessary to further elaborate my reasons. The ex- 
haustive brief of the learned counsel for the plaintiff in error deals 
with this question in a masterly manner, and the convictions re- 
Btilting from its study compel me to ànnounce my very respectful 
!âi4sent from the opinion and judgment of the court. 
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In re THOMAS. 
(Circuit Court of Appeals, Sixth Circuit. April 5, 1898.) 

No. 522. 

Oleomaegarine— Use in National Soldiebs' Home— Régulation bt Btatb. 
The governor of the Soldiers' Home at Dayton, Ohio, In serving to the 
Jnmates as food oleomargarine furnished by the govemment, is not subject 
to the law of the state prescribing the manner in which oleomargarine shall 
be used in eating bouses. The législature having no power to regulate the 
conduct of such institution, the statute is to be construed as not applying 
thereto. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

This was an application by J. B. Thomas, governor of the Sol- 
diers' Home at Dayton, Ohio, for a writ of habeas corpus to release 
him from imprisonment under state process for alleged violation 
of the state statutes in serving to the inmates of the Home oleo- 
margarine, without first complying with the state régulations in 
that regard. The petitioner was discharged by the circuit court 
(82 Fed. 304), and the présent appeal was taken from its order. 

C. H. Bosler and D. L. Sleeper, for appellant. 
Judson Harmon and D. W. Bowman, for appellee. 

Before LUETON, Circuit Judge, and SEVEEENS and CLAEK, 
District Judges. 

PEE CUEIAM. The facts of this case are stated in the opinion 
of Taft, circuit judge, who heard the case in the court below. His 
opinion is reported in 82 Fed. 304. With respect to the question of 
law involved, we concur in the reasoning upon which Judge Taft's 
opinion proceeds (and which we are content to adopt as our own), 
and in the conclusion which he reached, save that we prefer to 
rest our approval of the order made by the court below upon the 
ground that, inasmuch as the législature of Ohio had no power to 
regulate the conduct of this administrative agency of the national 
government by such a statute as is hère in question, it ought to 
be presuïned that the législature did not intend it to bave such 
an application, and that the statute should be construed according:- 
ly. The order of the court below is afSrmed, with costs. 



UNITED STATES v. DEAN LINSEBD-^IL CO. 

(Circuit Ctourt of Appeals, Second Circuit. April 7, 1898.) 

No. 57. 

1. Customs^Drawback — LiNSEED-OiL Cakb. 

Where linseed, on whicb a duty of 20 cents per bushel had been pald, was 
manufactured into oll and oil calîe, and the oU cake exported, the drawback, 
under section 22 of the act of August 27, 1894, should be computed In pro- 
portion to the value which the oil cake bears to the oll, and not In proportion 
to the weight which the exported oll cake bears to the weijght of the Imported 
linseed. 78 Fed. 467, reversed. 
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S. Same— Manufacture— Waste. 

Liiiseed-oil cake, manufacturëd from Imported linseed, Is not waste, but Is 
a manufacturëd article, and was therefore entitled to the drawback provided 
by section 22 of the act of August 27, 1894 (28 Stat 551). 

Wallace, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the East- 
ern District oï, New York. 

This is à wrlt of error to revle# a judgment of the circuit court for the East- 
ern district of' New York In an action against the United States, which was 
brought under the provisions of section S of the act of March 3, 1887 (24 Stat. 
505), known as the "Tucker Act." The material facts found by the circuit 
court are a^ foUows: In December, 1894, the, Dean Linseed-Oil Company, the 
petitioner, impott'éd into the United States 11,944 bushels of linseed, or flaxseed, 
of 56 pounds each, and in that month, and in January, 1895, 23,704 other bushels 
of linseed, of 56 pounds per busbel, wei;e Imported into the United States, partly 
by the petitioner apd partly by other persons, who transferred and delivered 
the same to the petitioner; and upon thèse importations the Statutory duty of 
20 cents per bushel'waS duly pald. Thereafter the petitioner, which is a cor- 
poration for the manufacture of products from linseed, manufacturëd said linseed 
into cil, and the by-product known as "oU cake," by the foUowing process: The 
«eed was crushed,,by belng passed thrbugh Iron roUers. The crushed seed was 
conveyed to a. mç-chine called a "inulling macliine." In that machine, heated 
steam was introduééd, and the pressed seed was subjected to the mulllng process; 
that Is, it was constantly stîrred by revolvlng wheels. The process was con- 
tinued until the crushed seed was sof tened and heated and moistened to a cer- 
tain extent. It was then placed lu screens of duek cloth; one screen being 
placed aboyé the other, and duck cloths over each screen when filled. Thèse 
Bcreens were fltted Into an hydraullc press, and the arrangement was such that 
by means of the hydraullc press the cil was pressed, and ran eut into troughs 
or vessels, and was thence conveyed to tanks, where it was allowed to settle. 
What remalned in the press was the oll cake, one cake being the resuit of the 
pressure of each of thèse screens to the f orra, The edges of the cake were 
trimmed. It was then piled or corded so that It mlght dry out, and It was 
then placed in bags, which were prop.erly marked, and It was then ready to be 
used. The oil product, after settllng, was barreled, and was ready for use. 
Of the matter cômposing each bushel of seed, weighing 56 pounds, 35.87 pounds 
■appèared in the cake, and 19.91 pounds appeared in the oil. The treasiu:y régu- 
lations of March 29, 1895, state (and the accuracy of the statement seems to 
be oonceded) that the average value of imported oil seed la $1.62 per bushel of 
56 pounds, and that from a bushel of linseed 2.654 gallons of oU are obtained. 
The value of the oil cake exported by the petitioners was about $21 per ton of 
%0(l0 pounds, and the value of the linseed oll extracted from the Imported seed 
was 52 cents pçr gallon. From a bushel of linseed, 35.87 pounds of oil cake are 
obtained, Thereafter the petitioner exported to England the cake made from 
said différent Importations, and presented to the coUector of cùstoms at New 
York a claim or claims for the drawback alleged to be allowed by law on the 
cake so exported. AU the requirements Imposed either by the statute or by 
the régulations of the secretary of the treasury were complied with. Section 22 
of the tarife act pf August 27, 1894 (28 Stat. 561), provides as foUows: "Where 
imported material' on 'st'hich dutles hâve been pald are used In the manufacture 
of articles pjanufactwçç^ or produced In the United States, there shall be allowed 
on the exportation è'fSÙch ai-ticlés a drawback equal In amoiint to the dutles 
paid on the materials used, less one percentum of such duties." A similar sec- 
tion first appeared In section 4 of the act of August 5, 1861 (12 Stat. 293), and 
was section 3019 of the Revised Statûtès, and was contained In the tariff act of 
1890; but ih. thëtarlïf açf op. July 14, 1870 (16 Stat. 263), It was provided, in 
the paragraph Irdposlng à duty upon Hhseed, that no drawback should be allowed 
on oil calre iiàde from imported ■ seed, and this proviso was contlnued In the 
paragraph of ëâ(;h tariff aèt wWch Itoposed a duty upon lihseed, until the act 
of 189*, In whifeh It Vas- dAitted; ' The circuit court found that the number of 
articles afCeeted by the construction of the la-W allowing drawbacks, where sev- 
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éral articles are manufactured from one importée! material, is very great; that 
among tliem are castor oil and castor pomaee, tin plate, locomotives, glass, wire. 
refined sugar, and syrup which cornes from imported raw sugar and reflned 
sugar, and syrup which cornes from Imported molasses, articles manufactured 
from tin plate, and articles manufactured from wool, and cleaned ricè manu- 
factured from uncleaned rice, and bags made from imported material. From 
August 5, 1861, down to the présent time, the practice of the treasury depart- 
ment, where several articles were manufactured from the same imported mate- 
rial, bas always been to ealculate and to pay the drawback by distributing the 
duty paid on the imported material between sueh articles in proportion to their 
values, and not in proportion to tlieir weiglits, as well where the imported mate- 
rial paid a spécifie as where it paid an ad valorem duty. Such calculation and 
payment hâve been under treasury régulations. This question was established 
after investigation, in 1861, Into the values of the varions products of raw sugar, 
of linseed, and of other imported articles. After the provision of the act of 
1894, by which a drawback upon oil cake was no longer prohibited, the treasury 
department issued a régulation, dated March 29, 1895, which instructed col- 
lectors to act in accordance with the gênerai practice, and, takîng the portion of 
the imported seed resulting in the oil cake at 35.87 pounds per bushel, and flrst 
ascertaining the value of such cake, to ealculate the drawback as belng such 
proportion (less 1 per cent.) of the duty paid on the seed as the value of the 
oil cake was to the value of the oil and oil cake. The coUector estimated, in 
accordance with thèse instructions, the amount of drawback which was due to 
the petitioner, and found the aggregate to be 31,498.46, and tendered to the 
petitioner debenture certiflcates for that amount, which it did not accept. If 
the drawback should be computed in proportion to weights, the aggregate upon 
the oil cake would l)e $4,521.07. The pétition was brought to recover that sum, 
and judgment was rendered in its favor for that amount 

James Byrne and Eobert H. Koy, for the United States. 
S. B. Clarke and Elihu Root, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIl'MAÎ^, Circuit Judge (after stating the facts as above)j The im- 
médiate question in this case is, shall the total drawback, less the 1 
per cent, retained by the government, be divided between the oil 
and the oil cake in proportion to their weight or their value? In- 
asmuch as the duty is imposed by weight, the petitioner contends 
that the drawback shall be divided by weight. The décision dé- 
pends upon the construction which shall be given to a gênerai stat- 
ute which has a very large class of articles within its scope, and 
therefore is an important statute both to the manufacturer and to 
the government. When an imported material, upon which duties 
bave been paid, is manufactured into two separate products, the 
statute is silent as to the proportion in which the drawback shall 
be divided among the respective products. A court, therefore, is 
permitted to adopt the construction of the statute or the method 
of division which shall seem to it the most reasonable and just, and 
therefore the one most in accordance with the probable intention 
of the législation. It will be seen, by a glance at the list of ar- 
ticles heretofore given which are aiïected by the statute in regard 
to drawback, that, from many imported articles upon which du- 
ties are paid by weight, two or more products of différent values 
are manufactured, and that the principal product, and the one of 
chief value, is often light in weight, while the secondary or by- 
product is bulky, but cheap. This is noticeable in the products 
from the castor bean, from sugar, and from tin plate. From a 
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bushel of lînseed, 2.6 gallons of oil are produced, which used 
19.91 pounds of the bushel, and are worth at least |1.36, while 
35.87 pounds appeared in, tne by-product of cake, wbich is worth 
a fraction over 1 cent per pound. If the duty of 30. cents per 
bushel is divided according to weight, each pound wiJl pay "/n of 
a cent, and the cheap and bulky secondary product will receive a 
drp,wback far disproportionate to its value. This seems unrea- 
sonable, and there is also a lack of equity towards the government, 
in cômpfelling it to return a drawback by the pound upon an ar- 
ticle which sells at |21 by the ton. The purpose of the drawback 
provision is to make "duty free imports which are manufactured 
hère and then returned" to some foreign country. Campbell v. 
U. S., 107 tr. S. 407, 2 Sup. Ct. 759. The manufacturer from im- 
ported seed, who sells his linseed ôil in this country, and exports 
his oil cake, if he receives his drawback on the oil cake by weight, 
receives an unreasonably large amount of return duty, as between 
the oil whieh he sells in this country and the oil cake which he 
exports. He keeps in this country the valuable part of his import- 
ed article, he returns the nonva^uiable part, and receives about ^"/ao 
of the duty. The same lack ofr equity would show itself in the 
case of each by-product throughout the list of manufactured arti- 
cles which are entitled to be a drawback. The unif orm practice of 
the treasury department, since 1861, has been, where several arti- 
cles were manufactured from the same imported ïnaterial, to pay 
the drawback by distributing thé duty paid betWeen the manu- 
factured articles in proportign to their values, whether the origi- 
nal duty was spécifie or ad valorem. It is true that the drawback 
on oil cake did not exist between 1870 and 189é, but the gênerai 
statute existed, and was applicable to a large number of manu- 
factured articles, The importance of adhérence to a long-contin- 
ued and reasonable construction of a statute by the ofiQcers of the 
department whose duty it has been to exécute it, when the stat- 
ute is of an ambiguous character, has been freqnently commented 
upon by the suprême court ever since the case of Edwards v. Darby, 
12 Wheat. 206, i^v which the court said: 

"In the construction of a doubtful and ambiguous law, the contemporaneous 
construction of those who were called upon to act under the law, and were ap- 
pointed to earry its provisions Into efCect, Is entitled to veyy great respect." 

The unif orm construction of 'th* treasury department seems to 
us reasonable, and équitable to the importer and the government. 

The government makes the point that the petitioner is not en- 
titled to any drawback, because oil cake is not a manufactured 
article, but is waste. The suprême court, in. Campbell v. U. S., 
supra, which was anfaction to. recovei" drawback upon linseed-oil 
cake, proceeded in their opinion upon the undisputed theory that 
it was a manufactured article; and it has been recognized as such 
by the treasury department from 1861, whenever it was not with- 
drawn by législation from the statute in regard to the drawback. 
The article is a différent thing from the tobacco scraps or tobacco 
clippings, which in Seeberger v. Castro, 153 U. S. 32, 14 Sup. Ct. 
766, weie held not to be a manufactured article; not being fit for 
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nse in the condition in whicli tliey were imported, except for a 
new manufacture. The petitioner is therefore entitled to the 
amount found due by the collecter, viz, $1,498.46. The judgment 
of the circuit court is reversed, and the case is remanded to that 
court, with instructions to enter a new judgment for the petition- 
er in accordance with this opinion, and for the costs permitted by 
the act of March 3, 1887. 

(Aprll 20. 1898.) 

WALLACE, Circuit Judge (dissenting). I am unable to concur in 
the judgment in this cause. 

Imported materials, viz. "linseed," were used in the production 
hère of two manufactured articles, viz. linseed oil and oil cake. The 
plaintiff, upon exporting the oil cake produced from a given number 
of pounds of the imported linseed, was entitled to a drawback, under 
the provisions of section 22 of the act of congress of August 27, 1894, 
which provides as follows: 

"Wliere Imported materials, on which dutles hâve been paid, are used In 
the manufacture of articles manufactured or produced In the United States, 
there shall be allowed on the exportation of such articles a drawback equal 
In amount to the dutles paid on the materials used, less one per centum of 
such duties." 

Upon the linseed used in the oil cake the plaintiff had paid a duty 
of 20 per cent, for every 56 pounds, amounting to |4,521.09. Accord- 
ing to the judgment of the court, the plaintiff is entitled to a draw- 
back of only about 6 per cent, for every 56 pounds, amounting to 
$1,498.46, ùpon the theory that it is to be allowed, not upon the 
number of pounds of the linseed used in the oil cake, liut pursuant to 
a mathematical formula adopted by the treasury department. The 
statute gives no sanction for such a mode of Computing the draw- 
back. The only inquiry which it permits is as to the quantity of 
the imported material in the exported article and the duty originally 
paid thereon. The mathematical formula which has been applied 
cannot possibly lead to a resuit which satisâes the statute. 

It is true that between 1861 and 1870, while a similar statute was 
in force, it was the usage of the oflBcers of the treasury department 
to compute the drawback according to this formula, but the case 
is not one for the application of the rule that where a statute is am- 
biguous the practical interprétation given by the executive oflQcers 
charged with its administration is entitled to great weight. The 
statute is not ambiguous, but is as plain as language can make it. 

In my opinion the judgment of the court below was correct, and 
should be affirmed. 
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TRADE-MaRKS and TiîADE-NaMES— GeOGHAPHTCAL NaMEÏS — "POOAHONTAS COAIi." 

No boe has, or can acquire, the exclusive right to use the name "Poca- 
hontas." as descriptive of either the locality or charaeter of coal mined in 
what.is liuown as the "Great Pocahontas Coal Field of Virginia and West 
Virginia," but ail producers of coal in that section hâve the right to so 

1 Keheaiiug denied May 19, 1898. 
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■ use ît lu. oomiiJèa, as the extensive product of thàt région bas become 
; widely knOwn as "Pocahont9.s Coal." i 

Appeàifrom the Circuit Court of the United States for thé District 
of West Virginia. 

Thia was a suit in equity by Sanïuel Castner, Jr., and Henry B. Cur- 
ran agairist W. H. Coffman to restrâin défendant froni alleged wrong- 
ful use of a trade-name. Tliere was a judgment for plâintiffs, and the 
défendant prosecutes this appeâl. 

S. C. Graiiain, for appellant. 

Arthur V. Briesen (J. Walter DoTiglass and Henry E. Everding, on 
the brief), for appellees. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, Dis- 
trict Judges. 

GOFF, Circuit Judge. This is an appeal from an order of the cir- 
cuit court for the district of West Virginia entered on the 5th day of 
May, 1897, in the chancery cause of Samuel Castner, Jr., and Henry 
B. Curran, trading under the ârm iiame of Castner & Curran, against 
W. H. Coiïman, doing business under the name and style of Poca- 
hontas Coke & Coal Company, and also as W. H. CofEman Coke Com- 
pany. By such order the défendant below (appellant hère) was in 
his own Qame, and in the name of, the Pocahontas Coke & Coal Com- 
pany, and also as the W. H. Coffman Coke Company, together with his 
servants, attomeys, and associâtes, restrained and inhibited from 
using the name "Pocahontas" or "Pocahontas Fiat Top" in connection 
with his business, the court being of the opinion that "the complain- 
ants hâve a right to use the said word 'Pocahontas' for the purpose of 
indicating th^t the coal was from the Pocahontas field, and that they 
hâve the sole right to use said word as indicating the character of coal 
they sell." '. From this decy^e the défendant below, under the pro- 
visions of section 7 of the act approved March 3, 1891, entitled "An 
acttoestablish. circuit court of appeals, and to deflne and regulate 
in certain cases the jurisdictjon of the courts of the United States, 
and, for other purposes," sued out this appeal. 

The bill allèges that fiboutithe year 1882, in the state of Virginia, 
a tract or field crf smokeless bituminous or semibituminous coal was 
opened and mined bythe Soçthwest Virginia Improvement Company, 
a corporation organized and dpîng, business under the laws of the 
State of Virginia; that shortly thepeafter, but still in the year 1882, 
the said corporation named their mine "Pocahontas," and began sell- 
ing the coal therefrom as '^Pocahontas" coal, having adopted the 
trade-niark "Pocahontas" as designating its said output; that prior to 
the Ist day of January, 1884j Castner & Co., Limited, a partnership 
formed dndër the laws. tif the state of Pennsylvania, did purchase from 
the said Southwest Virginia Improvement Company the coal so mined, 
and did sMp and sell. th& same principally at tide-water points under 
the name of ''Pocahontas" coal; that they, as such partnership asso- 

1 As to the use of geographica'l liâmes as trade marks and names generally, 
eee note to Hpyt v. J. T. Loyett Ço., ,17 C. C. A. 657. 
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dation, dealt in, înspected, shipped, and sold from said région or field 
as "Pocationtas" coal in large quantities, and under the license of the 
Southwest Virginia Improvement Company advertised, shipped, and 
billed the same "Pocahontas" coal, uniformly designating it as such 
coal ; that in the year 1889 the complainants became the successors 
and assigns of said Castner & Co., Limited, and continued the same 
business under the name of Castner & Curran, dealing in and selling 
large quantities of said coal under the trade-mark désignation of 
"Pocahontas" coal, shipping, billing, and advertising the same as 
"Pocahontas" coal, and as "Pocahontas Fiat Top" coal, and that they, 
by reason of the carefnl inspection and purification of their coal, 
greatly increased from year to year the sale of the same ; that com- 
plainants and their predecessor, Castner & Co., Limited, from the year 
1883 until the bringing of this suit, during the flrst 12 years thereof 
with the license of the Southwest Virginia Improvement Company, 
and thereafter as owners of the said trade-mark, uninterruptedly 
carried on said coal business, and hâve continuously Inspected, shipped, 
and sold large quantities of coal under the said trade-mark of "Poca- 
hontas"; that on April 1, 1895, by an assignment in writing duly 
executed by the Southwest Virginia Improvement Company, the com- 
plainants became the owners of the entire right and title, interest and 
good will in and to the trade-mark "Pocahontas," with the exclusive 
right to use said word as a désignation for ail coal thereafter sold by 
them from said fleld, and became vested also with the exclusive right 
to sue and recover for ail gains, profits, and damages arising out of 
past, présent, or future infringements of the same; that they hâve de- 
voted much time and expended large sums of money in inspecting, 
selecting, grading, and maintaining the superior quality and purity 
of the said coal, whereby it bas acquired, and now possesses, a great 
réputation in the markets of the world under the name of "Pocahon- 
tas" or "Pocahontas Fiat Top" coal, and that it has been and is now 
much sought after by dealers and the public ; that complainants hâve 
the sole and exclusive right to the use of the word-symbol 'Toca- 
hontas" as a trade-mark for coal, and that it is of great value to them 
in their business. It is also set forth in the bUl that the public and 
the dealers in coal hâve generally acquiesced in complainants' exclu- 
sive rights to such use, and that they hâve not knowingly permitted 
the unlawful use of such trade-mark by others; that prior to Novem- 
ber 1, 1896, complainants controlled the output of the various col- 
lieries in what is known as the "Great Fiat Top Coal Région," includ- 
ing the Indian Eidge Coal & Coke Company; that they sold so much 
of this output as came up to the grade of "Pocahontas" coal in quan- 
tity, purity, and size as "Pocahontas" coal, but that the output of 
the Indian Ridge Company was impure, and required spécial care and 
attention, and yielded but a small proportion of the "Pocahontas" 
coal, as it was marketed by complainants; that the défendant, W. H. 
Coffman, is a factor or agent engaged in the sale of coal and coke at 
Bluefleld, W. Va., and elsewhere, selling and advertising for sale 
bituminous and semibituminous coal from the Indian Ridge colliery, 
which is inferlpr in quality and purity to the coal sold by complain- 
ants, and is not of the standard as to quality and purity established 
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by them; that he, intending to deceive dealers and the public, and to 
cause purchasers of his eoal to believe that the same was sold by com- 
plainants, or is of the quality sold by them, has at Bluefleld and else- 
where ofifered for sale and sold a vêry inferior and impure coal under 
the name and désignation of 'Tocahontas," and has, in advertising 
and selling the same, used the word-synibol "Pocahontas," and in let- 
ters, notés, and bills has displayed the words "Pocahontas Goal," or 
"Pocahontas Fiat Top Coal," whereby the purchasers of his coal are 
liable to be and will be deceived, and caused to purchase defendant's 
coal as that sold by complainants; that as a matter of fact purchasers 
hâve been so deceived, and that the réputation of "Pocahontas" coal 
has been thereby tainted; that the défendant intends to and will cou 
tinue so to do, unless prevented by the order of the court below, 
Other statements in the bill are net referred to, the same being unnec 
essary so far as the questions we are now to consider are concerned 
A large number of afiQdavits were filed by complainants and défend 
ant, which, as well as the answer of the défendant, treated as an aflB 
davit, and the exhibits with it, and the bill, were read and considered 
by the court in disposing of the motion for an injunction. 

Certain propositions of law, now well established, applicable to this 
case, will be referred to in the outset as guiding us in our investiga- 
tion of the same, and as plainly indicating, in connection with the 
facts as we find them, the resuit we now announce. A trade-mark 
is intended to designate the origin of the particular article to which it 
is aflBxed, or to which it specially refers, and it gives notice to the 
world who the producer of that article was. A name may be used for 
this purpose, or a certain mark or peculiar device may be employed, 
provided they hâve not theretof ore been appropriated by others for 
the same purpose. But the right to sélect such names, marks, and 
devices is governed by certain rules and limitations which hâve been 
found and announced by the i courts. On this point the suprême 
court of the United States in Canal Co. v. Clark, 13 Wall. 311, 323, 
said: 

"The trade-mark must therefore be distlnctlve in its original signification, 
pointing to the origin of the article, or it must hâve become such by associa- 
tion; and there are two rules which are not to be overlooked: No one can 
daim protection for the exclusive use of a trade-mark or trade-name which 
would practically give hlm a monopoly in the sale of any goods other than 
those produced or made by himself. ïf he could, the publie would be Injured, 
rather than protected, for compétition would be destroyed. Nor can a generie 
name, or a name merely descriptive of an article of trade, of its qualities, 
ingrédients, or characteristics, be employed as a trade-mark, and the exclusive 
use of it be entitled to légal protection. As we said in the well-considered 
case of Amoskeag Mfg. Co. v. Spear, 2 N. Y. Super. Ct. 599: 'The pwner of 
an original trade-mark has an undoubted right to be protected in the ex- 
clusive usé of ail the marks, forms, or symbols that were appropriated as 
designating the true origin or owneïship of the article or fabric to which 
they are affixed;, but he bas no right to the exclusive use of any wçrd, let- 
ters, ligures, or symbols which hâve no relation to the origin or ownership of 
the goocîs, but. ar'eonly meant to indicate their names or quality. He has 
rio right to àppropriate a sign or symbol which, from the nature of the fact 
It is used to slgnify, others may employ with equal truth, and therefore bave 
an equal right to employ for the same purpose.' And !t is obvions that the 
eame reasons which f orbid the exclusive appropriation of generie names, 
or of those merely descriptive ôï'tbe article manufactured, and which can be 
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employed wlth truth by other manufacturerB, apply wlth equal force to the 
appropriation of geographical names, designating districts of country. Thelr 
natiire is such that they cajinot point to the origin (Personal orlgln) or own- 
ership of the articles of trade to whlch they may be appUed. They point only 
at the place of production, not to the producer; and, could they be appro- 
priated exclusively, the appropriation would resuit In mischievous monopolies. 
Could such phrases as 'Pennsylvanla wheat,' 'Kentueky hemp,' 'Virginia to- 
bacco,' or 'Sea Island cotton' be protected as trade-marks; could any one 
prevent ail others from using them, or from selling articles produced in the 
districts they describe under those appellations,— it would greatly embarrass 
trade, and seeure exclusive rights to individuals In that which is the common 
right of many. It can be permitted only when the reasons that lie at the 
foundatlon of the protection given to trade-marks are entirely overlooked. 
It cannot be sald that there is any attempt to deceive the public when one 
sells as Kentueky hemp or as Lehlgh coal that whlch in truth is such, or 
that there Is any attempt to appropriate the enterprise or business réputation 
of another who may hâve previously sold his goods wlth the same description. 
It is not selling one man's goods as and for those of another. Nothing is 
more common than that a manufacturer sends hls products to market, desig- 
nating them by the name of the place where they were made. But we think 
no case can be found in whlch other producers of slmllar products In the same 
place hâve been restralned from the use of the same name in describing thelr 
goods. * • • It is only when the adoption or imitation of what is 
claimed to be a trade-mark amounts to a false représentation, express or 
Implied, deslgned or Incidental, that there is any title to relief against It. 
True It may be that the use by a second producer, in describing truthfully 
his product, of a name or a combination of words, already in use by another, 
may hâve the effect of causing the public to mistake as to the origin or own- 
ership of the product; but if it is just as true In Its application to hls goods 
as it is to those of another who flrst applled it, and who therefore claims an 
exclusive right to use it, there is no légal or moral wrong donc. Purchasers 
may be mistaken, but they are not decelved by false représentations, and 
equity will not enjoln against telllng the truth." 

In the same case it was held that the word *<Lackawanna," the name 
of a section of the state of Pennsylvania, could not be combined wlth 
the word "coal," and made a trade-mark which would be protected 
by law, for the reason that every one who mined coal in the valley of 
the Lackawanna was entitled to the right of representing it as coming 
from that région, and as being Lackawanna coal. 

In Mill Co. V. Alcorn, 150 U. S. 460, 466, 14 Sup, Ct. 151, the 
suprême court says: 

"The appellant was no more entitled to the exclusive use of the word 'Co- 
lumbia' as a trade-mark than he would hâve been to the use of the word 
'America,' or 'United States,' or 'Minnesota,' or 'Minneapolis.' Thèse merely 
geographical names cannot be appropriated, and made the subject of an ex- 
clusive property. They do not, in and of themselves, indicate anything in 
the nature of origin, manufacture, or ownership; and in the présent case the 
word 'Columbla' gives no information on the subject of origin, production, or 
x)wnership." 

In the same case it was said: 

"Thèse cases establlsh the foUowing gênerai propositions: (1) That to ac- 
^juire the right to the exclusive use of a name, device, or symbol as a trade- 
mark it must appear that It was adopted for the purpose of identifying the 
origin or ownership of the article to which it Is attached, or that such trade- 
mark œuSrt point distlnctlvely, elther by Itself or by association, to the origin, 
manufacture, or ownership of the article on whlch it Is stamped. It must be 
deslgned as Its primary object and purpose, to indicate the owner or producer 
of the commodity, and to distlnguish it from like articles manufactured by 
-others. (2) That if the device;, mark, or symbol was adopted or placed upon 
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the article for the purpose of Identlfylng Ita class, grade, style, or quallty, 
or for any purpose other than a référence to or indication of Its ownershlp, 
It cannot be sustained as a valld trade-marli. (3) That the exclusive rlght 
to the use of the mark or device claimed as a tradè-mark Is founded on prl- 
ority of appropriation; that Is to say, the claimant of the trade-mark must 
hâve been the flrst to use or employ the same on like articles of production. 
(4) Such trade-mark cannot consist pf words in common use as designating 
locality, section, or région of country." 

In Laoghman's Appeal, 128 Pa. St. 1, 18 Atl. 415, it was held 
that when the article to which a geographical name is applied is the 
product of the place named, the term cannot be used as a trade- 
name by one to the exclusion of others, owners of like products of 
the same place; hence the term "Sonman," which has received a 
distinct geographical récognition from the public, it being the name 
of a large boundary of land containing a number of private estâtes 
owned by différent persons, ail of whom are engaged in the same 
business of mining and shipping coal, and haying within its limita 
a village of the same name, cannot be appropriated by one of such 
persons as a trade-name to the exclusion of the others, although 
the tract is not an independènt région, and cannot be considered a 
separate coal basin or subbasin. 

In the case of Iron Co. v. Uhler, 75 Pa. St. 467, the court said: 

"Glendon Is the name of the town In which the business of each party 
is located and carrled on. It is an incorporated borough. Belng, then, the 
name of an Incorporated town, the main question Is whether the appellant 
lawfuUy has the exclusive rlght to use it as a trade-mark. It Is conceded, 
as a gênerai rule, that the name bî a toWn or city cannot be so appropriated 
as the exclusive property of any one. Thls view is Well sustained by au- 
thority. High, Inj. 673; Bisp. Eq. 411; Wolfe v. Goulard, 18 How. Frac. 
64; Lead Co. v. Masury, 25 Barb. 416; Newman v. Alvord, 49 Barb. 588; 
Candee v. Deère, 54 111. 439; Canal Oo. v. Clark, IS Wall. 311. It is 
contended by the appellant that this case Is taken ont of the gênerai rule, 
inasmuch as the trade-mark was adopted prior to the incorporation of the 
borough, and before there was any town at that place. No authority is 
cited which supports this distinction. The case of Woterspoon v. Ourrie, 
23 Law ï. 443, is clearly distinguishable. It Is fcnown as the 'Glenfield 
Starch Case.' ■ It Is true, the injunction was there granted, but the com- 
plainant and respondent were not both engaged in carrylng on the business 
in the same town or clty. There was no town— no city— there. The lord 
chancellor says: 'Glenfield is not a town; • • * it is not a parlsh; It 
is not a hamlet; It Is not a district of any spécial character; but it was 
an estate of that name upon which some people seem to hâve erected some 
houses or manuîactories, and upon which now some slxty people are llving.' 
It will not do to apply to an Incorporated borough In thls state the same 
rule that may be applicable to an estate In England. Such a borough is 
essenti.<illy of a publie nature; the estate Is of a more private character. 
The name which an individual may give to bis estate is unlike that which 
législative sanction has given to a municipal corporation. The rights of 
the public In each are radically différent; The appellees dld not falsely rep- 
• resent the place of their business location. Thelr pig , iron was actually 
manuf actured wîthin the borough of Glendon. • * • The appellees put 
upon their pigs the initiais of their firm and the name pf thelr town. That 
name was Glendon to the whole wprld. It cannot be that the previous 
appropriation by the appellants of the word which now Is the name of the 
town prevents- any other manufacturer of pig iron, within Its llmlts, from 
using the samè word. If it be so now, It may cohtinuie thrdugh ail comlng 
time. The boundaries of the town may be enlàrged. The borough may 
grow into a city, The manuf actories of pig Iron may be multiplied, yet 
the Word most expressive to Indlcate thelr location miiât be denled to aU, 
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eave one. • • * We see nothlng In the facts of thls case, even as found 
by the master, to take It out of the gênerai rule which dénies to one the 
exclusive use as a trade-mark of the name of the town In which the same 
kinda of goods are manufactured by others." 

In Connell v. Reed, 128 Mass. 477, Chief Justice Gray says; 

"Although the master reports that there was no évidence that any other 
person than the plaintifEs or their agents had ever used thèse words ["East 
Indian"] In connection with the manufacture and sale of medicines, it is 
at least doubtful whether words in common use as designatlng a vast 
région of country and its products can be appropriated by any one as hls 
exclusive trade-mark, separately from hls own or some other name in which 
he has a peculiar right." 

In the case of Evans v. Von Laer, 32 Fed. 153, Judge Coït held 
that, as Montserrat was the name of an island in the West Indies 
from which both the plaintilï and défendant imported lime juice, 
the former, in the absence of fraud, was not entitled to the exclusive 
use of the word "Montserrat" as a désignation for lime juice, even 
though the plaintiff's article may hâve acquired a high réputation for 
purity and strength, while that of the défendant was of an inferior 
quality. 

In Sait Co. V. Burnap, 20 C. 0. A. 27, 73 Fed. 818, 43 U. S. Âpp. 
243, 250, the court said:, 

"It is well settled, and we hâve Just had occasion to décide In this court, 
that words merely descriptive of the character, quality, and composition of 
the article or of tjie place where it is manufactured or produced cannot be 
mouopolized as a trade-mark. California Flg Syrup Co. v. Frederick Stearns 
& Ce, 43 U. S. App. 234, 20 O. C. A. 22, and 73 Fed. 812; Chemical Co. v. Meyer, 
139 V. S. 540, 11 Sup. et. 625; Canal Co. v. Clark, 13 Wall. 311. The name 
'Genessee,' when used in connection with the complainant's sait, obviously 
refers to the place of Its production. The complainant could, therefore, as- 
sert no trade-mark property in it" 

In the case of Candee v. Deere, 54 111. 439, the court held that there 
can be no trade-mark in the words "Moline Plows," as Moline was 
the name of the town in which the plows were made, and said: 

"Is it possible — can it be tolerated for a single moment— that a maker of 
plows at Moline shall not be permitted to sell his work as a Moline plow; 
to advertise them in every form as the Moline plow? Would it not be the 
truth; and shall a manufacturer be prevented from publishing to the world 
where his wares are madeî • • » Any number of plow makers can go 
with Impunity to Moline, and establish there plow factories, and brand 
on their plows their own name and the name of the town, and send them 
broadcast over the country, to the joy of our farmers, and to the common 
beneflt of ail." 

Thèse cases flrmly establish the questions of law applicable to 
the contention we are now to dispose of, and they clearly indicate 
the resuit we hâve reached. A geographical name cannot be ap- 
propriated to the exclusive use of any person or company as a trade- 
mark, and, if adopted as such, it must be used subject to the right 
of others doing business in the section of country to which it ap- 
pUes to make like use of it in matters properly pertaining to their 
business in that locality. 

It is clear from the évidence that "Pocahontas" is a word of well- 
known geographjcal signification, denoting that large and valuable 
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section of the Virginias famed the world over for the remarkably 
valuàble aûd useful coal and coke that it produces. Prior to 1882 
this région was comparatively unknown, and entirely in the primeval 
State in whieh nature liad left it, constituting a part of the Great 
Fiat Top Mountain portion of southwest Virginia and of south- 
east West Virginia. In the yearS immediately preceding 1882 this 
wilderness had been sought out and explored by those who repre- 
sented the capital and energy by whieh it was afterwards developed. 
ïhe experts sent into its theretofore hidden recesses returned with 
the report of its fabulons wealth and wonderful possibilities. The 
resuit was the extension of the Norfolk & Western Kailroad into and 
through the Great Fiat Top région, and the organization of the South- 
west Virginia Improvement Company, under whose auspices the 
mines were opened and coal was first shipped. The development 
inaugurated by this company was commenced during the fall of 
1881, continued in the year 1882, and the railroad was completed to 
the mines in the springtime of the year 1883. The town located 
at the point where the first mine was opened was early in the year 
1882 named Pocahontas, and the post olBce whieh was established 
by the department at Washington on the 30th day of June, 1882, 
was likewise then called by the same name. The first coal shipped 
to the tide-water markets left the mines in July, 1883, and it was 
billed and sold as "Pocahontas" coal. The entire field is now known 
as the "Pocahontas" and the "Pocahontas Fiat Top Coal Field." It 
embraces large portions of Tazewell and Wise counties in the state 
of Virginia, and of Mercer, McDowell, Wyoming, and Raleigh coun- 
ties in the state of West Virginia. It is divided into three sections 
or working divisions, — the Pocahontas, whieh includes ail the mines 
around the town of Pocahontas; the Bluestone district, embracing 
the improvements on the Bluestone river; and the Elkhorn, the coun- 
try in McDowell eounty on the Fiat Top Mountain. The coal shipped 
from ail this section is known in the markets of the world as "Po- 
cahontas" coal, evidently so called from the town of that name in 
whieh the first mine was located, and from whieh the first ship- 
ments were ndade. The coal beds are above the water level, and 
range from 5 to 13 feet in thickness, extending through an area of 
about 500 square miles, or 320,000 square acres. An actual sur- 
vey of the outcrop of this field discloses that about one-third of the 
territory is bairren, and that there are near 213,000 square acres 
underlaid with the Pocahontas vein of coal. A moderate estimate 
gives to each square acre 10,000 tons of marketable coal, or say 
2,130,000,000 tons. At the time when this suit was instituted 38 
différent coal and coke campanies were operating in the field, ail of 
them advértising, mining, and selling the coal excavated from the 
Pocahontas vein, and known as the "Pocahontas Fiat Top Coal." 
For the manufacture of coke over 5,000 ovens had been constructed 
and were in use. During the year 1883, 99,871 tons were mined, 
the output in the following years rapidly increasing, until in 1894 
3 888,058 tons were sent to market For the purpose of illustrating 
the almost inexhaustible resôurces of the field, it may be stated 
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that at thîs rate of production — ^as shown bj the returns for the 
year 1894 — it would require about 548 years to exhaust the seam now 
being worked. And it is as to tbis entire body of coal tbat the com- 
plainants claim the exclusive right to use the word "Pocahontas," 
as descriptive of its origin and quality. 

There is no évidence to sustain the allégation in the bill that the 
Southwest Virginia Improvement Company began selling coal in 
the year 1882 f lom the Pocahontas Mine, nor that it made any sales 
of "Pocahontas" coal in the year 1883, in the sensé that those words 
are used as a trade-symboï. Nor is there any satisfactory évi- 
dence tending to show that said company adopted and used a trade- 
mark, or made any effort to establish one as such, prior to the year 
1885. It is true that in the assignment made by the Southwest 
Virginia Improvement Company to the complainants it is recited 
that said company "did adopt, on or about the Ist day of July, 1882, 
as a trade-mark, the word-symbol 'Pocahontas'"; but surely that 
statement in such a paper, made under the date of April 1, 1885, can- 
not be considered as proving that fact, and the record has been 
searched in vain for testimony establishing it. The first coal sent 
to market, according to the évidence, was in July, 1883, at whieh 
date both the town of Pocahontas and the post office of the same 
name had been in existence for a year at least. The claim of com- 
plainants that the town had no existence until January 31, 1884, 
the date of the act of the Virginia législature incorporating it, and 
that, therefore, it was not known legally, in a geographical sensé, 
prior to such date, is not, in the light of the testimony, and in con- 
nection with the important questions herein involved, entitled to the 
considération given it by counsel. There can be no doubt but that 
at the time the flrst shipment of coal was made by the Southwest 
Virginia Improvement Company, the town of Pocahontas was in 
existence, the post office had been established, and that the coal it- 
self was sent from the station of that name. The word "Pocahon- 
tas" then denoted the locality at which the article in which the com- 
pany was dealing was mined, as well as the point from which it 
was shipped, and it also indicated in business matters the natural 
product of ail that région. It follows, therefore, that it could not 
then be used as an exclusive trade-mark, and as a matter of fact 
it was not so employed until some time thereafter. We are impelled 
to flnd from the testimony that in the early shipments of coal the 
word "Pocahontas" was used, not as a word-symbol or trade-mark, 
but simply as the name of the town from whence it came, for the 
purpose only of pointing ont the place of production. The coal had 
not then been used, and it had not produced the wonderful results 
that it subsequently did. Its réputation had not been made, and it 
had not at that time found its way to the marts of the world, to the 
furnaces of land and sea. The operators of that section and their 
vendees, including complainants' predecessors, had not then been 
given the opportunity to inspect, grade, and purify it, so as to make 
it typify the high degree of excellence that it now enjoys, and there 
is no évidence tending to show that sélection and inspection were 
87 F.-30 
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then refeorted to, olher thanis usual in ail mines* TJie firpt direct 
evidenee bearing où the itrade-mark is the applleation ..of Augugt 25, 
1885, made by Castner &: Company, Limited, to register the word 
"Pocahontas,"' at the tJnited States patent office. Such registered 
trade-mark is not now relied upou by^omplainants;, why we hâve 
not been' advised, but: likely for reasons connecte^ with the décision 
of the suprême court in the Trade^Mark Cases, 100 U. S. 82. It is, 
however, worthy of notice tbat such. application was made under the 
provisions of section 4937, Rev. St. Uj S., which require the party 
so applyiûg to set forthdn the statement made by liim the length 
of timej if any, during which the trade-mark had been in use, and 
that said applicants in: their statement so flled used this language: 
"This trade-mark has heemused continuously by said corporation 
since about January 1, 1885." The word-symbol or device now 
claimed by complainants as a trade-mark is founded on the rule of 
the common law that the person or company first employing it to 
distinguish the goods made or sold by the owner thereof is entitled 
to the beneflts arising from its exclusive use. The chancery courts 
of England and of this country hâve long recognized this privilège, 
and hâve enforced it, if the property right of the claimant thereto 
bas been duly established. 

As we see this case, the complainants are not entitled to the ex- 
clusive right to use the word "Pocahontas," as descriptive of either 
the locality, or character of the coal mined in the Pocahontas coal 
iield, but ail of the producers of that product in that section hâve 
the right to so use it in common with complainants. That word has 
acquired a generic meaning, and from the évidence before us it is 
clear that in the business world it is used to indicate the place where 
the coal is produced, and that it does not point to either the pro- 
ducer or the vendor of the same. AU the mine owners who, by their 
labor, succeeded in establishing their industries in that section, hâve 
the right to use in their business the geographical word which is the 
recognized désignation of the same, and that points to the product 
peculiarly indicative of its wealth; and surely it cannot be that 
any one of them can inhibit ail the rest from exercising the privilège, 
which was the birthright of the section, and is an advantage com- 
mon to ail who are interested in it To give to the complainants 
below the exclusive right thieyclaim in their bill would be to ignore 
the principle "that is the foundation of the protection given to trade 
symbols and marks. i: 

There remains yet one :other allégation of complainants' bill to, 
be considered, and that is the charge that the défendant below, in- 
tending to deceive dealers in coaJiand the public in gênerai, un- 
lawfuUy oflered for sale and sold a; very inferior article of coal un- 
der the nameof '(Pocahontas"; that purchasers of the same were 
liable to be and- were misled,i and wete induced to buy it, as the 
superior and >seléctéd grade usually sold by the complainants; and 
that therebythë public was deceived, and the réputation of the coal 
sold by complainants was injured. It is undoubtedly true that com- 
plainants, as producers and sellers of coal from the "Pocahontas coal 
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flelds," are, with ail otlier producers and mine operators in that ré- 
gion, interested in maintaining the purity and réputation of the nat- 
ural product of the same, and that they may cause the défendant or 
any one else to be inhibited and restrained from selling, or offering 
to sell, an inferior coal from another région as the coal mined in the 
Pocahontas field. This they can do independent of the question of 
trade-mark, or of their right to the exclusive use of one. This al- 
légation that the défendant bas been engaged in unfair and fraud- 
ulent trade is not supported by the évidence. It bas been shown that 
he was advertising and selling "Pocahontas" coal, but the testimony 
also shows that the coal he so advertised and sold was in fact from 
the "Pocahontas coal field." It follows that the représentations 
made by him were neither fraudulent nor untrue, and that he had 
a lawful right to so advertise and sell. It nowhere appears that he 
ever represented to the public that he was selling the same article 
sold by complainants, except as their coal was comprehended by 
the word "Pocahontas," which also justly described his own. He 
sold the product of the Browning Mine, which is located adjoining 
the original mine of the Southwest Virginia Improvement Company, 
in the town of Pocahontas, the coal from which is now disposed of 
by the complainants, as "Pocahontas" coal; and it is proven that 
both collieries excavate from the same vein. As to the right of the 
Browning Mine, one of the oldest in the field, to sell its product as 
"Pocahontas" coal, there can be no doubt, and it would be uncon- 
scionable to deny it. He also sold from the Indian Ridge Mine, which 
is located within the "Pocahontas coal field," and it is shown that 
the complainants are now selling the output of the Eolfe and Ar- 
lington Mines as "Pocahontas" coal, both of which adjoin the Indian 
Ridge Mine. The complainants themselves formerly sold the coal 
from this mine as "Pocahontas" coal, and it is really difflcult to un- 
derstand why it becomes another article in the hands of the défend- 
ant. It is also set forth in the bill that the coal from the Indimi 
Ridge section does not grade as high as that from other portions of 
the field, and that it had not been carefully inspected by the défend- 
ant before it was sold. But the évidence does not sustain this claim, 
and it appears that the complainants themselves hâve endeavored 
to again secure the right to sell this coal as "Pocahontas" coal since 
it bas been so sold by the défendant, and we cannot believe that they 
would hâve made this effort had the grade of the product been in- 
ferior, or its inspection careless. 

The proof does not show that the appellant bas practiced any dé- 
ception upon the public, or that he bas perpetrated any fraud upon 
the appellees. The appellant advertised and was selling coal ob- 
tained from the Browning and Indian Ridge Mines, of the "Pocahon- 
tas Plat Top région," and he did not represent it as purchased from 
the appellees, nor as mined by them. He has represented it as coal 
from the "Pocahontas" field, and It was in fact such coal. He haa 
made no false représentations, and he bas invaded no right to which 
the appellees can properly assert a claim. There is error in the de- 
cree appealed from, and it is reversed, and this cause is remanded to 
the court below with instructions to dismiss the bill. Reversed. 
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On Eehearing. 
(May 19, 1898.) 
Eichard C. Dale and Henry E, Everding, for petitionere. 

GOPF, Circuit Judge. The court has duly considered this pétition 
for a reliearing, and it is ordered that tlie mandate issue as hereto- 
fore directed. The opinion filed in this cause on the 3d day of May, 
1898, found error in the decree appealed from, not, as stated in 
the pétition for a rehearing, solely because the complainants below 
had failed to prove material allégations of their bill of complaint, 
but aiso because thé court found that the word "Pocahontas" could 
not be exclusively appropriated by complainants as a trade-mark 
or wOrd-symbol, for the reason that it was and is a geographical 
Word, in and to which ail the people of the section of country to 
which it refers hâve the common right of use in connection with their 
business in such locality. It foUows, therefore, that further proofs 
relating to the same would be unavailing, and it was for this rea- 
son that the court remanded the cause, with instructions that the 
bill be dismissed. The ruling is adhered to. We are clearly of the 
opinion, not only that complainants below are not entitled to an in- 
junction, but also that there is no equity in their bill, and that, there- 
fore, it will be a useless expenditure of time and money, and cause 
fruitless delay, to take the évidence mentioned in the pétition for a 
rehearing. The prayer of the pétition is refused. 



BASS, EATCLIFF & GRETTON, Limited, v. HENRY ZELTNBR BKBWING 

GO. 

(Circuit Court, S. D. New Tork. May 18, 1898.) 

Tbadb-Marks — Unpair Compétition. 

One using, in connection witli pale aie, a plain red triangle stamped on a 
label, cannot enjoin, on the grofind of unfair compétition, one wlio uses, In 
connection withi his lager bger, a similar red triangle, havlng a large 
white "Z" tliereon, the labels and posters being so utterly unlike that 
the ordinary purchaser would not be decelved.i 

This was a suit in equity by Bass, Ratcliiî & Gretton, Limited, 
against Henry Zeltner Brewing Company, to restrain alleged unfair 
compétition in trade. 

Rowland Cox, for complainants. 
Goepel & Eaegener, for défendant. 

TOWNSEND, District Judge. The complainants hereîn are the 
proprietors of "Bass' Aie." They and their predecessors hâve for 
many years continuously used labels stamped with the well-known 
plain red triangle on an elliptical figure, with black border and red 
lace-work design, bearing the words "Bass & Co.," to designate their 

1 As to trade-marks and unfair compétition In tràde generally, see elaborate 
note to Scheuer v. Muller, 20 0; G. A. 165, 
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chief product, "Pale Aie." The défendant has used, to designate its 
"Old-Fashioned Lager Beer," a circular label, and posters representing 
a strap and buckle stamped with a red triangle, having a large white 
"Z" thereon. The labels and posters are so utterly unlike those of 
complainants in shape, color, and collocation of symbols and lettera 
that a mère inspection shows that the ordinary purehaser would not 
be deceived. Purthermore, the defendant's product is a différent 
article, sold under a diiïerent name, in bottles of a différent color 
and shape, with différent cork and capsule,^ from those of complain- 
ants, and no unfair compétition or improper use of the red triangle 
has been proved. For thèse reasons the bill may be dismissed. This 
conclusion dispenses with the necessity of considering the further 
forcible contention of défendant as to complainants' use of said sym- 
bol. 



WALLACH et al. v. WIGMORB. 
(Circuit Court, B. D. Pennsylvanla. Aprll 2, 1898.) 

TRADE-NAMES—lNFRINGEMENT—SniTS— Parties— LiOEKSKB. 

No injunction can issue against Infringement, on a bill to whlch an 
exclusive lieensee (when there is one) is not a party. 

This was a suit in equity by Leopold Wallach and Moritz Wallach 
against William H. Wigmore for alleged infringement of a trade-mark 
or trade-name. The cause was heard on a motion for preliminary in- 
junction. 

H. Gordon McCouch and R. G. Dale, for complainants. 
Wm, Morris, for défendant 

DALLAS, Circuit Judge. There can be no property in any name 
or Word, abstractly considered; and accordingly the bill in this case 
avers that it is by reason of the appropriation of the term "Phonendo- 
scope" to identify a certain patented instrument that the alleged ex- 
clusive right to its use in connection with that article, or with any 
instrument closely resembling it, though not identical therewith, has 
been acquired. The trade-name claimed, and the right to deal in 
the patented article, must be united in the same person or persons, 
or there can be no valid title to the exclusive use of the former. 
Hère, however, the proofs of the plaintifîs show that a flrm which has 
not been made a party to the suit is the exclusive lieensee of the 
plaintiffs, as respects both the patent and the name ; and while it is 
true that a lieensee, less than exclusive, should not be joined in a 
suit for infringement (Blair v. Glass Co., 52 Fed. 226), it is also true 
that an exclusive license is, in effect, a grant (Johnson Railroad-Sig 
nal Co. V. Union Switch & Signal Co., 59 Fed. 23), and that, there 
fore, no injunction can issue to restrain future infringements, upon 
a bill to which an exclusive lieensee (if there be such a one) has not 
been made a party (Waterman v. Mackenzie, 13a U. S. 255, 11 Sup, 
et. 334). This is shown by several authorities which are cited upon 
the defendant's brief, but it is not necessary to mention any others 
than those to which I hâve referred. Thèse cases ail relate to pat- 
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eBts, bût they seein to me to be plainly applicable to thé présent onç, 
éspëcially in view of the fact that tlie name in question is claimed 
only as incidental to the monopoly granted by a patent, under which, 
as well as of the alleged name itself, a party net before the court is 
exclusive licensee. It follows that the complaînants' motion for a 
preliminary injunction must be denied, and it ia so ordered. 



TRUMAN V. OARVILL MFG. CO. 

(Circuit Court, N. D. Californla. March 28, 1898.) 

No. 12.09a 

1. Rbs Jcdicata— Judoments in Patent Cases. 

A judgment sustaining the validity of a patent does not operate as res 
judicata in a suit on tlie sapae patent agalnst a différent défendant. 
SL Patent Infringembnt Suits— Bfpbct of Pbior adjudications. 

A judgment sustaining the validity of a patent Is not concluslve In a 
subséquent suit against a différent défendant In respect to a défense as 
to which substantially new évidence is produced, and the court wiU ex- 
ercise an Independent judginent In regard thereto. 
S. Samb— Priob Publications. 

ïrade magazines, published and copyrlghted, In gênerai circulation, and 
found In public f ree librarles as well as sclentiflc librarles, are publica- 
tions, In the sensé of the patent law. 
i. 8amb— Breakino-Cahts. 

The Putnam patent, No. 232,207, for Improvements In breaking-carts, 
consisting in so attaching the footboard to the vehicle that It shall move 
In unison wlth the seat, is vold because of anticipation, and for want of 
novelty. 

This was a bill in equity for infringement of letters patent No. 232,- 
207, issued to De Witt 0. Putnam on September 14, 1880, for im- 
provements in breaking-carts. 

John L; Boone, for complainant. 
E. J. Mize, for défendant. 

MORROW, Circuit Judge. This is a suit în çquîty for the in- 
fringement of letters patent No. 232,207, granted to De Witt C. 
Putnam on September 14, 1880, for improvements in breaking-carts. 
The complainant is the assignée, by a regular chain of assignments, 
of ail the right, title, and interest in said invention and letters pat- 
ent for the territory known and described as "San Francisco county, 
state of Galifornia, and no other place or places." The patent has 
been iù litigation heretof ore in this court, and, on appeal, in the 
circuit court of appeals. Truman v. Holmes, 14 C. C. A. 517, 67 
Fed.'542; M., 80 Fed. 109; s, o. (on appeal) 87 Fed. 742. In Tru- 
man V. Holmes, 14 C. 0. A. 017, 67 Fed. 542, which was an action at 
law,: the validity of the patent was sustained on a writ of error to 
this court from the circuit court of appeals; and the judgment of 
the lower court, in favor «f the complainant, in the sum of |150, as 
damages for infringement, was aflarmed., In Truman v- Holmes and 
Truman V. Implement Co.,^ — both being "companfon cases," and suits 
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In equîty brought in this court for infringement of the same patent, 
— the bills were dismissed, and the défendants held not to hâve in- 
fringed. 80 Fed. 109, afflrmed on appeal 87 Fed. 742. Différent 
constructions of the carts were involved in the action at law and 
the suits. in equity, as will be seen from the opinions above referred 
to. The original claim of De Witt C. Putnam, as first presented to 
the patent office, read as f-ollows : 

"The improvement In breaking-carts, consistlng In suspendlng the foot- 
board, E, by meana of straps or hangers, F, from the shaf ts, seat, or that 
portion of the vehlcle connected with the sprlngs alone, whereby the seat 
and footboard hâve a cornmon vertical movement, substantially as and for 
the purpose herein described." 

This daim was rejected on the ground that "the patent of Jesse 
Winecoff, October 17, 1871, No. 119,956 (sulkies), substantially an- 
swers the claim." Thé applîcant thereupon amended "by erasing the 
entire spécification, and substituting" a new one. The figures of 
the patent, as they are shown in the amended spécifications and claim, 
will be found represented in 80 Fed. 112. The amended spécifica- 
tions and claim read as foUows: 

"My invention relates to certain improvements In that class of vehicles 
Itnown as 'brealcing-carts,' in whlch young coïts are brolcen to hamess. Carts 
of this description are usually provided with very long shafts, and the seat 
is placed on springs immediately over the axle, or at such a distance bacls 
that the driver is not in danger of being kicked by a fractions animal. In 
this class of vehicies the footboard is usually secured to the axle, while the 
seat is on springs; and it is therefore uncomfortable to ride upon, since, 
while the body of the occupant may move up and down, his feet must re- 
main statlonary. My improvements consist in so attaching the footboard to 
the vehicle that it shall move In unison with the seat; the same spring which 
supports the seat serving as a spring for the footboard, as is more fully 
described In the accbmpanying drawings, In which Fig. 1 is a longitudinal 
section of my device; Fig. 2 is a bottom view. Breaking-carts usually bave 
two wheels, A, only, and the springs, B, are secured both to the axie, 0, and 
the shafts, D; said shafts being secured on the springs In the manner shown. 
In order to attach the footboard, E, to the vehicle, I place metallic straps or 
bands, P, in a proper position to hold the footboard; Connecting thèse 
straps with the shafts and seat, and not with the axle. I bave shown the 
straps connected with the shafts at the rear ends of, and forward of, the 
whiffletree bar. It will be seen by this construction that the rear ends of 
the shafts and the seat are supported upon the spring, B, while the straps, 
F, pass beneath the axle, and are bent up so that their rear and their front 
ends are secured to the shafts at points behind and in front of the axle, while 
the central portion does not touch it at ail. The footboard, B, with its 
turned-up front portion, is then secured upon the botton and front portions 
of the straps, P. Being thus entirely independent of any direct connection 
with the axle, It will bave the same movement imparted to it by the action 
of the spring that the shafts have, and it will hâve none of the unpleasant 
Jar that a stationary footboard, or one supported from the axle, will have; 
while the arrangement of the straps parallel with the shafts facilitâtes the 
attachment of the transverse footboard, and makea a strong construction. 
Having thus described my invention, what I claim as new, and désire to 
secure by letters patent, is the braces or straps, F, having their ends se- 
cured to the shafts before and behind the axie, while the central portion 
extends beneath the axle, and .parallel with the shafts, and is adapted to 
support the transverse footboard, B, substantially as and for the purpose 
herein described." 

With référence to the interprétation that should be placed on this 
amended spécification and claim, the circuit court of appeals, per 
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Hawlejj District Judge, delivering tbe opision of tJje court in Tru- 
mao T. Holmes, 87 Fed. 742, held that: 

"The efflect of the withdrawal of his original spécifications and clalm waa 
to limlt hls patent to the spécifie Invention as descrlbed in the claim of hIs 
araended spécifications, to wlt, to the construction of carts -where the central 
portion of the straps 'extended beneath the a?le';" citing Roemer v. Peddle, 
132 D. S. 813, 317, 10 Sup. Ct. 98, and Morgan Envelope Co. v, Albany Per- 
forated Wrapplng-Paper Co., 152 U. S. 425, 429, 14 Sup. Ot. 627, and the cases 
therein coUated. 

At the outset, the défendant filed a plea, which was subsequently 
amended, ip which it is averred, substantially, thatthe complainant 
was at ail times from the 18th day of January, 1888, to the 31st day 
of January, 1894, one of the co-partners comprising the firm of Tru- 
man, lioplier & Co.; that the conipïaînant on or abqut the 28th day 
of Juhé, 1893, as such member of , âîiîd firm, induced the défendant 
to accept an order from the sàid firih oî Truman, Hooker' & Co, for 
the manufacture for said û™ ot large quantifies of carts, including 
125 or thereabouts, cohtâiping and embodying said invention de- 
scribed in thé patent humbered 232,207; that the défendant did there- 
upon manufacture said quantities of said carts so ordered by said 
flrm, of the kihdand in the manùer and at the times agreed upon by 
said parties to said order; that défendant offered to deliver, accord- 
ing to the terms of said order, ail of said carts so ordered, to said 
Truman, Hooker & Co., but that said firm neglected and refused to 
receive the same, or any part thereof, except about two-flfths of the 
number so ordered; that the défendant bas since said refusai sold 
most of the pemaining number of said carts so ordered by said Tru- 
man, Hooker & Co., including iabout 75 carts containing said inven- 
tion, within the terri tory alleged to be owned by the complainant; 
that the défendant bas never at any time manufactured for sale nor 
for use, nor sold nor used, within said territory, nor threatened to 
sell lior offered for sale within said territory, any other or greater 
number of carts erabodying sàid invention than thé ùiïmber sd or- 
dered as aforesaid; that the material put into said carts by the 
défendant was and is of greater value than the complainant's patent 
therein, etc. As it was claimed in the amended plea that the carts 
had been made under a contract to manufacture thern by Truman, 
Hooker & Co., of which firm the complainant was à mèmber at that 
time; it was contended that there was no infringement by the de- 
fendant in selling that number of the carts which had been refused 
by Truman, Hooker & Cb. The pléa as amended was, however, over- 
ruled; and the défendant duly filed Jts answer, denying infringe- 
ment, and setting up want of noveljty, prior use, and publication. 
Testimony bas been taken, and the case now cornes np for final con- 
sidération. ' 

The fapt that the carts made and sold by the défendant are like the 
carts for which the letters patent involyed in this case were issued, 
lis placed beyond controversy, not alone by the admission in the plea, 
but more particnlarly by the testimony of O. S. Garvill, the super- 
intendent of the défendant company. He testifled as f ollows : 

"Q. (By coùBsei for éompialnant) : Can you state whether or not the Car- 
yill Manufacturing Company bas since the year 1880 màde or sold any 
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carts in whieh the springs were mounted directly upon the axie, the shafts 
secured upon the springs, the seat secured directly upon the shafts over the 
springs, and in which the footboard was supported by a strap attached or 
conneeted to the shafts in front of the axle, and passed down underneath the 
axie? A. Yes, sir." 

To establish the validity of the patent, the complainant relies, for 
the most part, upon the décision of the circuit court of appeals for 
this circuit, afSrming the judgment of this court in the case of Tru- 
man v. Holmes, 14 C. C. A. 517, 67 Ped. 542, and contends that it 
is res judicata, and concludes the défendant from denying the va- 
lidity of the patent. Besides setting f orth, by appropriate averments 
in the bill, the fact that the patent bas been sustained in the case 
relied on, the judgment roll was also introduced in évidence. The 
case was an action at law to recover $20,000 for infringement of the 
identical patent sued on in this case. It was tried before a jury, who 
returned a verdict for the plaintiff (complainant in this suit) in the 
sum of $150. A writ of error was thereupon sued ont from the circuit 
court of appeals, which afflrmed the judgment of the court below. 
However conclusive the décision of the circuit court of appeals as 
to the validity pf the patent in this case may be, still it is difScult 
to see how it can be deemed res judicata in the case at bar. True, it 
in volves the same patent, and the complainant in the two cases is 
the same. But the parties défendant are entirely différent. This 
différence, obviously, is fatal to the application of the doctrine of res 
judicata. The gênerai rule, to make a matter res judicata, is that 
there must be a concurrence of four conditions: (1) Identity of the 
subject-matter involved; (2) identity of the cause of action; (3) iden- 
tity of persons and parties; and (4) identity of the quality of the per- 
sons for or against whom the claim is made. 21 Am. & Eng. Enc. 
Law, 227, and cases there cited; Pacliet Co. v. Sickles, 5 Wall. 580; 
Cromwell v. County of Sac, 94 U. S. 351. One of the conditions is 
lacking in this case, and the judgment of this court and of the court 
of appeals in the case referred to cannot be deemed binding on the 
défendant in this case. It is true that, in suits where a preliminary 
injunction is asked for, the fact that the same patent bas been sus- 
tained in other cases will often justify the court in granting the pre- 
liminary injunction. Wells v. Gill, 2 0. G. 590, 6 Fish. Pat. Cas. 
89, Fed. Cas. No. 17,394; Purifier Oo. v. Christian, 4 Dill. 448, Ped. 
Cas. No. 307; Lockwood v. Faber, 27 Ped. 63; New York Fil ter Mfg. 
Co. V. Niagara Palis Waterworks Co., 26 C. C. A. 252, 80 Ped. 924; 
Bowers Dredging Co. v. New York Dredging Co., 80 Ped. 119; Bowers 
V. Réclamation Co., 81 Ped. 569. But no cfuestion of the propriety of 
granting a preliminary injunction arises now. The case is to be dis- 
posed of on its merits. So far as appears, this is the flrst time that this 
particular défendant has had his day in court. It furthermore appears 
affirmatirely that some additional testimony has been introduced to 
that presented in the action at law relied on as res judicata. To what 
extent the évidence in the two cases différa on ail the issues presented, 
does not clearly àppear; but it was àt least established in the case at 
bar that the witness A. D. Carvill, the président of the défendant Com- 
pany, who was also a witness in the action àt law, was not examined 
with référence to the two publications introduced in the case at bar, 
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ànd tliat this was thé' first timç theëe ftiblicatioiïs; ili'*support of the 
défense of prior piiiblic9,tion, jhad béen so intEodiicçâ,- , While the case 
of Truman t. Holmes may be considered î^s conclùsive aiithority to 
establish the validity of the patent, so far as the défense of prior use, 
or other défense presented in that case, may be concerned^ still it is 
obvions that it is not conclusive in this case, where a différent de- 
fendant is involved, upon the defen,se of prior publication; it ap- 
pearing affirmatively that other and additional évidence bas been in- 
troduced in the case at bar to support that dèfensej which was not 
before thp court in Truman v. Holmes. The foUowing authorities — 
without entering into a discussion pf them — will be found to sup- 
port the views I.have taken of the ^ect of the judgment in the case 
of Truman v. Holmes, supra, asapplied to the case at bar: Eussell 
V. Place, 94 U. S. 606; Potter v. Whitney, 1 Low. 87, Fed. Cas. No. 
11,341; Page v. Telegraph Co,, 2 Ped. 330; Day v. Rubber Co., Id. 
570; Wilson v. Coon, 6 Fed. 611; Consolidated Safety- Valve Co. v. 
Ashton Valve Cq., 26 Fed. 319; Lockwood v. Faber, 27 Fed. 63 j 
Machine Co. v. Hedden, 29, Fed. 147; Cary v. Manufacturing Co., 
31 Fed. 344; Miller v. Tobacco Qo,, 7 Fed. 91; Norton v. Wheaton, 
57 Fed. 929; Southern Pac. Co. v. Earl, 27 C. C. A.' 185, 82 Fed. 690; 
3 Eob. Pat. § 1175 et seq.; 21 Am. & Eng. Enc. Law, 128, 227. The 
court therefore feels compelled to , consider the case upon its merits, 
and to pass its own independçnt judgment upon the défense now pre- 
sented, as to which additionar évidence bas been introduced; that 
is„ whether the Putnam patent. No. 232,207, has been anticipated by 
prior publication. 

The complainant, called on his own behalf, testifled, substantially, 
that his name was i. J. Truman; his résidence, San Francisco; h,is 
âge, 55 years; and his occupation at that time that of a banker; 
that he has reçided in Calif ornia siiice January, 1861 ; that his busi- 
ness bas been the agricultural implement business, — wagons, carts, 
buggies, etc. iSe testifled further that he had had considérable ex- 
périence as a manufacturer of agricultural implements; that his ex- 
périence in the business made hipi familiar with the state of the 
art, or, in other words, the kind and character of carts that were in 
use prior to 1880; that the carts that were made preyious to that 
time were what are called "butcher carts"; that two-wheeled carts, 
called "sulkiesi" had also been long in use prior to 1880; that the 
seat and footboard of sulki,es, priqr tq 1880, were placed back, and 
the feet rested on r the sJiafts,so tiiat they were about level with the 
seat ; that. tl^ese sulkies ^ere unhandy to ride in, and were not sal- 
able, except for racirig; that subséquent to 1880 the cart trade was 
eptirely changedj through, the invention of Putnam, as contained in 
the patent involved in this case; that the feature or features of that 
cart which made it désirable, and tended tb create a change in the 
manufacture and use of carts, were that the feet were placed in a 
comfortable position in relation to the seat, and that the body and 
the feet woulduftove in unison np and down. On cross-examination 
he admitted that he was not a mechahic in the line of making agri- 
cultural implements or carts; that he had never made any himself. 
Being shown a pioture or eut of a cart called a "Newport cart" (as 
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the same appears on plate 31 of volume 5 of the New York Coach- 
Makers" Magazine, and particularly the January, 1864, number 
thereof, whlch refers to page 120 of the same volume), he admitted 
that the picture of the cart looked as though it had a footboai-d ex- 
tending below the axle ; that perhaps the hole that is marked on the 
eut or picture is meant for the axle to work up and down inside the 
body of the cart; that a mechanic of ordinary ability in the Une of 
cart making would, by copying from the draft of the picture on plate 
31 of the publication referred to, put the seat above the shafts, and 
the footboard below the axle. With the testimony of this witness, 
and the introduction of copies of the assignments, to trace the chain 
of assignments to the complainant, also of the judgment roU in Tru- 
man v. Holmes, and the admission of the witness O. S. Car\'ill, the su- 
perintendent, that the défendant corporation had manufactured carts 
covered by complainant's patent, the complainant rested his case. The 
défendant introduced évidence of the following character in support of 
the défense of prior publication. Two volumes (2 and 5) of a publica- 
tion designated as the "New York Coach-Makers* Magazine," and a 
number (January, 1874) of another publication called "The Hub," were 
introduced in évidence. Thèse were offered for the purpose of show- 
ing, by a référence to certain cuts of carts, and descriptions thereof 
accompanying thèse cuts, that carts containing substantially the es- 
sential characteristics of the carts covered by the Putnam patent of 
1880 were known and used long before that time. "Volume 2 of the 
New York Coach-Makers' Magazine covers a period from June, 1859, 
to May, 1860. The January, 1860, number, at page 155 of the vol- 
ume, contains a référence to the "Osier cab." This cab, which is 
really a cart, is illustrated on plate 28, at the end of the same vol- 
ume. Volume 5 of the same publication covers a period from Jan- 
uary, 1863, to May, 1864. The January, 1864, number, at page 120 
of the volume, contains a référence to the "Newport cart." This cart 
is illustrated on plate 31 of the same volume. On page 137 of the 
same volume is a référence to a "caned gocart," illustrated on plate 
34 of the same publicatiqn. The January, 1874, number of the Hub, 
at pages 326, 327, contains descriptions of varions dog carts, and on 
page 327 is a picture of what is termed a "cottage gig." It is con- 
tended that thèse magazines are not publications, in the sensé in- 
tended by the patent law. But it is difflcult to point ont any par- 
ticular wherein they are lacking in that respect. It appears that 
they were published, and that they were copyrighted. That they 
were in gênerai circulation is fully established by the testimony. 
Two witnesses, both assistant librarians of the Free Public Library, 
and the Library of the Mechanics' Institute of San Francisco, re- 
spectively, testifled to the fact that thèse publications (the New York 
Coach-Makers' Magazine, in the Free Public Library, and the Hub, 
in the Mechanics' Institute) had been in their respective libraries for 
many years, and that they were accessible to the public. It further 
appears afflrmatively from the testimony of David Kerr, a practical 
carriage maker, that both publications had not only been published, 
but that they had a gênerai circulation among carriage makers. The 
witness testifled that he first heard of the New York Coach-Makers' 
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Magazine about 30 years ago; that he Was himself a subscriber to 
both publications, having talien the Hub for 12 years past. It tbere- 
fore appears beyond contradiction that the two publications intro- 
duced in this case hâve been in gênerai circulation many years bef ore 
the Putnam patent was issued, in 1880. It further appears, from the 
testimony of at least three compétent and experienced carriage 
makers, that a compétent rnechanic, experienced in the trade of con- 
structing carts, and possessed of the ordinary mechanical skill pe- 
culiar to such trade, could, withoilt any other guidance than the 
pictures, with the descriptions thereof contained in the two publi- 
cations introduced in évidence, and without requiring any inventive 
faculty, hâve constructed a one-horse^ two-wheeled cart, with elliptic 
springs resting directly upon the axle, and the shafts resting directly 
upon the springs, with the seat resting upon the shafts, and the foot- 
board supported beneath the shafts, nearly in Une with the axle, by 
means of a strap running under the footboard from the shafts, in 
front and back, and attached to the shafts. This évidence went en- 
tirely uncontradicted. Eobinson, in his work on Patents (section 
325), gives the following conditions upon which a prior publication, 
to be effective in defeating the validity of a patent, dépends. He says: 

"The publication must be (1) a work of public charàcter, Intended for gên- 
erai use; (2) wlthln reach of the public; (3) published before the date of the 
later Invention; (4) a description of the same complète and operative art or 
instrument; and (5) so précise and, so particular that any person sliilled in 
the art to whlch the invention belohgs can construct and operate It wlthoùt 
experiments, and without further exercise of Inventive sliill. tfnless a pub- 
lication possesses ail of thèse characterlstlcs, It does not place the invention 
in the possession of the public, nor defeat the claim of Its réinventer to a 
patent." , 

See, also, the following cases: Seymour v. Osbome, 11 Wall. 516;. 
Cohn V. Corset Co., 93 U. S. 366, 370; Downton v. Milling Co., 108 
U. S. 466, 471, 3 Sup. Ct. 10; Eames v. Andrews, 122 U. S. 40, 7 
Siipi Ct. 1073. The two magazines ihtrbdilced in évidence, and th» 
évidence in support thereof, would seem to satisfy the most ex- 
acting test of whàt are iprior publications, within the meaning of the 
patent law, to defeat the right of a subséquent in ventor. It dues not 
àppear that any such showing was made in the action at law of 
Truman v. Holmes, supra, claimed to be res judicata. At least, it 
affirmatively appears that the twô publications upon which the prior 
publication is based in this case ■çfere not introduced in the case of 
Truman v. Holmes. I am compelled, therefore, from the évidence 
introduced in this case, to hold that the càrt Èovered by the patent 
îsSued to Putnam in 1880 had been, to ail intents and purposes, antici- 
pated, ànd is void for want of novelty; that càrts of the same, or 
substantially similar, construction, embodying the^ame idea, had 
beèn described in publications in général circulation among carriage 
makers long prior to the issuance of the patent to Putnarn; and that 
amechahic possessed of ordinary mechanical skill could hâve con- 
structed carts from the descriptions contained in the publications in- 
troduced in évidence, which, in their essential charactèristics, would 
hâve been like the carts covered by the Putnam patent. With référ- 
ence to the question of prioi- use, A. D, Carvill, the président of the 
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CarvîU Manufacturing Company, testified that he himself had made 
carts possessing ail the essential characteristics of the Putnam cart 
prior to 1877; that he made such carts at Lewiston, Me., where they 
were at that time in gênerai use. This testimony was, in effect, con- 
tradicted by that given by the complainant, who testified that there 
were only two kinds of carts in use prior to 1880, — a "butcher cart," 
and sulkies, — and that the invention of Putnam in 1880 had efCected 
a great change in the manufacture, use, and sale of carts. As the 
witness A. D. Carvill testified also in the case of Truman v. Holmes, 
on behalf of the défendant in that case, as to the prior use, manu- 
facture, and sale of carts similar to the carts covered by the Putnam 
patent, and the verdict of the jury was in favor of the complainant, 
that case may be considered as conclusive on this court in the présent 
case upon the question of prior use; no other or additional évidence 
appearing to hâve been introduced in this case. But, as previously 
stated, giving the case of Truman v. Holmes, 14 C. C. A. 517, 67 
Fed. 542, ail the persuasive authority -which that décision may be 
entitled to upon the question of prior use, or any other défense to the 
validity of the patent presented in that case, it does not, in my opin- 
ion, in view of the additional and uncontradicted évidence given in 
the case at bar, conclude this court in this case upon the question of 
prior publication; and I therefore hold that the Putnam patent. No. 
232,207, issued in 1880, is void for want of novelty, it having been 
anticipated, as shown by the prior publications proven in this case. 
The bill will therefore be dismissed, with costs to the défendant, and 
it is so ordered. 



WELSBACH LIGHT CO. v. EEX INCANDESCENT LIGHT CO. 

(Circuit Court, S. D. New York. March 19, 1898.) 

Patent Surra— PleadiSg. 

In an infringement suit, a mère allégation In the bill that the patent 

sued on covers new and usefui improvements in the "manufacture of gas 

incandescents," with a statement of the number and date of the patent, 

Is an insufflcient description of the Invention, when unaccompanied with 

. profert of the patent Itself, and makes the bill demurrable. 

This was a suit in equity by the Welsbach Light Company against 
the Rex Incandescent Light Company for infringement of a patent. 
The cause was heard on demurrer to the bilL 

John R. Bennett, for plaintlËEw 
Louis Hicks, for défendant. 

WHEELEB, District Judge. The bills allège that one Cari Auer 
von Welsbach was the first inventor of certain new and usefui im- 
provements in the "manufacture of gas incandescents," for which let- 
ters patent of the United States, numbered 409,531, were on the 20th 
day of August, 1889, issued to him, assignor to the plaintiff, with 
profert of the assignment. No profert of the patent is made, nor 
other description of the invention set out. The bill is demurred to 
for this cause, among others not so well founded; and the demurrer 
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has ,been airgued. That the invention should be set eut in the bill 
by allégation, iwofert of the patent or copy of it annexed, so as to 
inform the défendant what is elalmed to hâve been infringed, is so 
fundamental that it need hardly be stated. In Dickerson v. Greene, 
53 Fed. 247, and American Bell Tel. Co. v. Southern Tel. Co., 34 Fed. 
803, relied upon by the plaintifÇ to show the sufficiency of a gênerai 
description of the invention, the hiHs each made profert of the pat- 
ents. The profert of the assignaient is argued to be sufflcient to 
supply this defect, but it adds nothing in this behalf. For this defect 
the demurrer must be sustained. The complainant should, hovrever, 
hâve leaveto amend. Démarrer sustained, vpith leave to amend by 
next rule day. 



EEGINA MU^Ip-BOX CO. T, CÙBNDET. 

(Circuit Court, S. D.. New York. May 13, 1898.) 

' '■ ■'■N0.-9.'-, 

Patents-tInfringbmbnt— MoeiG, Boxbs. , 

The Brachhausen patept, No. 577,835, for an Improved Star wheel 
standard for music boxes. Mld valïd and Inf rltiged. 

This was a ëiiit iû equily by the Eegina Music-Box Company against 
Emile Cuendet for infringement of a patent for an iniprovement in 
music boxés. 

Antonio Khauth, for coihplaîtiant. 

SHIPMAN, Circuit Judge. The bill in equity in this case was 
based upon the infringement of the only claim of letters patent No. 
577,835, datèd Mftrch 2, 1897, and issued to GustàV A. Brachhausen, 
assignor to the complainant, for an imprpved star wheel standard for 
music boxes. The défendant appeared in the case, and flled an an- 
swer, but did not plead prior anticipatory patents. The complainant 
âled a replication. Pritna facie proof was taken, and infringement 
was proved. The défendant called no witness, but stated in the rec- 
ord that it waS("very common in foundries of ail kinds to cast two or 
more flnished bfackets (for supporting arbors and shafts) into a base. 
Evidence of suçh combinations is to be found in toys, gâtes, and 
f ences as well as în many other classes of machinery;" The complain- 
ant tbereùpon clàlled witnesses, mainly for the purpose of showing thé 
patentable or inventive chafàcter of the împrovement. Thèse wit- 
nesses the défendant cross-examined. : The question which was made 
by the défendant was apparently confli^ed to the,iwe9tive character 
of the subject of the patent. TJpon the argument the complainant 
lippeared by: hi» counsel Anfôiaio Kiiauth, Esq., and the défendant did 
nbt appear; -1 perceive no reason why the usual interlocutory decree 
for an injUbGtïflû against the infringement of the cla3m of the patent 
and for au aefcounting should not be entered. : 
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BBIGGS V. DUBLL. 

(Circuit Court, D, Oonnectlcut. March 29, 1898.) No. 912. 

Patents— Reissue—Appakatus for Planing Cakes op Ice. 

The Incorporation, into the flrst clalm of the Briggs patent. No. S67,267, 
for an apparatus for planing caliea of ice (wliich claim was adjudged In- 
talld by tlie circuit court of appeals), of new matter describing a cuttet 
consisting of a number of points wtiichi wlll not only eut but groove the 
Ice in one opération, and of an ice elevator adapted to positively force the 
asoending cakes into contact with the cutter, would not make the claim 
patentabie so as to warrant a reissue. 

This was a bill in equity by John N. Briggs against C. H. Duell, 
commissioner of patents, to obtain a decree that complainant is en- 
titled to a reissue of his patent, No. 367,267, for an apparatus for 
planing cakes of ice. 

Benj. F. Lee (Pollock & Mauro, on the brief), for complainant. 
W. A. Megrath, for défendant. 

TOWNSEND, District Judge. Bill in equity for a decree that ap- 
plicant is entitled to a reissue of patent No. 367,267 in accordance 
with the provisions of Eev, St § 4915. On July 26, 1887, said patent 
was issued to the complainant for "an apparatus for planing cakes 
of ice." The flrst claim in his original application had been rejected, 
and, as amended, was as follows: 

"The combination, with the cutter-head and the racks directiy attached 
thereto, of the guides for both cutter-head and the racks, arranged perpen- 
diculariy to the plane of the elevator, the plnions mounted on said guides and 
engaging in said racks, and the levers or arms for operating said pinions, ail 
constructed substantially as described, so that the depth of the eut may be 
directiy and positively regulated by means of the levers, as herein specifled." 

In a suit for infringement of this claim Judge Coxe held that 
said claim must be limited to the précise mechanism described, and 
that the claim as thus limited was not infringed. Briggs t. Ice Co., 
54 Fed. 376. Upon appeal the circuit court of appeals held that, 
in view of the prier art, the daim was destitute of patentable novelty. 
Id., 8 C. C. A. 480, 60 Fed. 87. The complainant thereupon amended 
his claims, and applied for a reissue of said patent. One of the 
amended claims was as follows: 

"(3) The combination with the cutter-head and the racks directiy attached 
thereto, of the guides for both cutter-head and racks, arranged perpendlcu- 
larly to the plane of the elevator, the pinions mounted on said guides and 
engaging in said racks, and the levers or arms for operating said pinions, a 
cutter consisting of a number of points entering the ice in such a manner as 
not only to eut but to groove It at one opération, and an ice elevator adapted 
to positively force the ascending cakes of ice into contact with the cutter and 
groover, ail constructed substantially as described, so that the depth of the 
eut may be directiy and positively regulated by means of the levers, and the 
ice at the same tlme properly grooved for storage." 

The only différence between said original and this amended claim 
consists in the insertion in the latter of the following language: 

"A cutter consisting of a number of points entering the ice in such a man- 
ner as not only to eut but to groove it at one opération, and an ice elevator 
adapted to positively force the ascending cakes of ice into contact with the 
cutter and groover." 
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The primary examiner and the examiner In chlef of the patent 
office rejected said claim,.and the commissioner of patents afflrmed 
the decisiçn of the exaipiner in chlef, The c^mplainant thereupon 
appealed to the court of appéals of the District of Columbia, which 
sustained the décision of thé cpnjjpiîssioner of patents in refusing to 
allow said claim. Complainant thereupon filed this bill. 

It is unnecessary hère to discuss the construction or opération of 
the patented machine or the pf ior art, AH thèse matters hâve been 
fully considered in the opinions of the tribunals hereinbefore re- 
f erred to. The questions hereinpresented are as fôllows: (1) Does 
the addition of new matter to said claim affect the patentabillty 
of the oomblnation? {2) If not, would the court of appeals for the 
Second circuit hâve decided dlfferently if thelr décision had followed 
Instead of preceded C. & A. Potts & Co. v. Creager, 155 U. S. 597, 15 
Sup. et. 194? (3) Does the discovery of a portion of the Butter- 
field patent-office model affect the décision of this controversy? In 
the opinion of the court of appeals for the District of Columbia in 
Briggs V. Seymour, 78 0. G. 169, thé court says: 
, "Nor does the addition to the prjesent claim • • • .of a cutter consisting 
of a nnmber of points enterlng the Ice in such manner as not only to eut but 
to groove it at one opération add anything new to the comblnation, for, as we 
have seen, that cutter was specifically deseribed in reissued patent No. 11,060, 
and, besides, was shown in the spécification and drawings of No. 367,267. Not- 
wlthstanding, therefore, the ablé and iiigenious arguments made on behalf 
of the appellant, we must say that we thlnli the commissioner was right in 
the conclusion that the whole comblnation had been Bubstantially passed upon 
by the circuit court of appeals." . 

After independent exainination^ I concur in this opinion. It is 
admittèd that the new mattér in said claim specifles at most only 
two new éléments: "A cutter, consisting of a number of points en- 
tering the ice in such manner as not only to eut but to groove it at 
one opération;" "an ice elevator, adapted to positively force the 
ascending cakes of ice into contact with the cutter and groover." 
But both of thèse élément^ are necessarily implied in the original 
claim. which was held void for want of patentable novelty by the 
court of appeals in Briggs v. Ice Co., supra. In that case the court, 
by Judge Wallace, said : , 

"Assuming the ice elevator, although not specifically mentioned, ought to 
be regarded as an élément of the claim, and recognizing the fact, as we niust 
upon the proofs, that the other devices of the claim were never before as- 
sembled together in an ice elev^.tor, nevertheless we are of the opinion that 
the claim Is destitute of patentable novelty." 

The other élément, the cutter, must also be regarded as one of 
the éléments covered by said original claim, not only because a 
cutter is necessary for the opération of said machine, but because 
the original claim specifléd such a comblnation with a "cutter-head, 
that the depth of the eut may be directly and positively regulated by 
means of the levers." Èven if this were not so, this élément would 
add nothing to the novelty of the combina tion, for precisely such a 
cutter wâs deseribed in Briggs' prior reissue patent No. 11,060. 
Whatever unceftainty may have originally existed as to the seope or 
effect of C. & A. Potts & Co. v. Creager, supra, it is now settled that 
it did not announce any new doctrine, or modify the existing ruies of 
law, 80 far as this case is concerned. The same principle had al- 
ready been stated and applied in Blake v. San Francisco, 113 U. S. 679, 
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5 Supi et. 693; Pennsylvania R. Co. v. Locomotive Engine Safety 
Trucli Co., 110 U. S. 490, 4 Sup. Ct. 220; Aron v. Bailway Ce, 132 
U. S, 84, 10 Sup. Ct 24; and in Briggs v. Ice Co., supra, Judge Coxe, 
and the court of appeals affirming his décision, stated and applied 
the same rule. Judge Wallace says: 

"When thus assembled together, the elevatlng mechanism performs no new 
functions, and the adjusting cutter mechanism performs preclsely the func- 
tlons it did In the Butterfield machine. It is whoUy Immaterial that the 
adjusting devlces of Butterfield were deslgned to he used In a machine for 
planing wood. The application of an old organism to an analogous use is 
not patentable. * ♦ • It Is not Invention to use an old combination of de- 
vices In a new location to perform the same opérations, when no changes or 
modiflcatlons are required to adapt It to the new use, or when only such are 
required as can be made by the exercise of ordinary mechanlcal sklU." 

Since tlie décision of Briggs v. Ice Co., supra, the expert for com- 
plainant lias discovered the damaged patent-ofiBce mode! of the But- 
terfield invention. The experts are at issue as to the purpose for 
which certain screw-threaded holes and slotted bars were shown 
in said model, and as to the conséquent effect to be given to the 
statement in the Butterfield spécification that the knife is adjusted 
to set at a required thickness. The évidence is not suflSciently defl- 
nite to narrow the scope of the Butterfield patent as already con- 
strued by the various courts. Ail the éléments of the patented 
combination were old, the principle of their combined opération was 
disclosed in the prior art, and the modified adjustment and opéra- 
tion required only mère mechanical skill. Let the bill be dismissed. 



VEEMILYA V. PENNSYLVANIA STEEL CO. et al, 

(Circuit Court, B. D. Pennsylvania. April 23, 1898.) No. 29. 

Patents— Railwat Switches. 

The Brahn patent, No. 248,990, for an Improvement In rallway switches, 
relatlng partlcularly to the crossbar and lugs whlch serve to connect the 
polnted or movable rails of the switch, discloses patentable invention, but. 
In vlew of the prlor art, must be restrlcted to the particular devlces 
substantlally as described. The daim Is, however, Infringed by a devlce 
made according to patent No. 308,373, which merely shows a variation In 
the form of the Jaws. 

This was a suit in equity by Allen G. N. Vermilya against the 
Pennsylvania Steel Company and others for alleged infringement of 
a patent. 

A. Gr. N. Vermilya, in pro. per. 
Joshua Pusey, for défendant. 

DALLAS, Circuit Judge. The bill in this case charges infringe- 
ment of letters patert No. 248,990, issued to James Brahn, and dated 
November 1, 1881. The invention, as the spécification states, "re- 
lates to railway switches, and more partlcularly to the crossbar and 
lugs which serve to connect the pointed or movable rails of the 
switch." The only claim is as follows: 

"In a rallway switch, the combination, wlth the polnted or movable rails, 

B, B, of the lugs, C, fabricated as specifled, and composed of the body, c, 

adapted to fit upon and dépend somewhat below the flange of the rail, 

and the upwardly reachlng flange, ci, adapted to fit against the body of 

87 P.— 31 
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the rail, and havlng the Jawa, c«, together wlth the forged bars, D, havîng 
tb« flattened ends, d, ail substantlally as and for the purpose descrlbed." 




The évidence, including seVeral prîor patents and the Exhibit Penn- 
sylvania Steel Company's Circular, conclusively shows that the in- 
vention of Brahn was not a primary one. But I cannot agrée that 
he niade no invention at ail. He dévised, in complète and combined 
shape, a convenient and improved arrangement of crossbar and lugs, 
which, though nearly approached, had not been before produced. His 
contribution to the art involvçd invention, althôugh not of the high- 
est order, and was both new and useful. The construction he dé- 
vised was more convenient and better fltted fot" use than any of the 
appliances which had preceded it; and what is said in the defend- 
ant's circular of the advantages of the socket Connecting bar, cov- 
ered by patent No. 308,373, under which the défendant manufactures, 
might, in the main, be equally wéll said of the Brahn device. I am of 
opinion, therefore, that the patent in suit should be sustained. See 
the récent décision of the circuit court of appeals for this circuit in 
Clinton Wire-Cloth Co. v. Hendrick Mfg. Co., 86 Fed. 137. The claim, 
however, cannot be broadly construed, but must, in View of the prior 
art, be restricted to the particular devices substantially as described. 
But the defendant's contrivanee, as shown by the models before me, 
is obviously the same as that described in the Brahn patent, except 
only that the f orm of the jaws is somewhat varied. In the defendant's 
patent this variation is tenhèd a "socket," and by one of the witnesses 
in this case it is said tO be what is "called a 'box jaw.' " But, what- 
ever be its name, the thing is essentially identical with the device of 
Brahn. It effects the same object in exactly the same way. Clinton 
Wire-Cloth Co. v. Hendrick Mfg. Co., supra. The defendant's "socket" 
is nothing but the "jaws" of the plaintiff, having a slot or opening at 
the end towards the rail, and with the two sides closed. The bar is 
passed ehtirely through the open jaws, and it is pivoted thereto as in 
the Brahn arrangement, and the only différence in resuit is that the 
latéral movement of which the bar is capable is mnch restricted. 
But, as it allows as much play as the shifting of the point rail re- 
quires, this différence is immaterial, unless, indeed, it be true that 
the restriction is (as défendant asserts) advantageous, in which case 
a claim for improvement might possibly hâve been sustained, but not 
for appropriation of the previously patented subject to which the im- 
orovement annlies. Decree for comolainant. 
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THE MOUNT BDBN. 

BARRON et al. t. THE MOUNT BDBN. 

(District Court, N. D. California. March 15, 1898.) 

No. 11,418. 

1. COSTS IN ADMIBALTT — DOCKBT FBBS. 

A proctor representing more than one libelant on final hearlng, tbougb 
under independent Ubels, is entitled to but one docket fee of $20. 

2. Same. 

A "final hearing," wlthin Eev. St. § 824, upan whlch the llbelant's proc- 
tor beeomes entitled to a docket fee, is a submission of the case for 
détermination on the merits, or the submission of some question the dis- 
position of which finàlly ends the case. A proceedlng before a com- 
missioner on a référence Is not such a final hearing. 

This was a libel in rem by James G. Barron and others against the 
steamer Mount Eden. The cause was heard on a motion to retax 
costs. 

H. W. Hutton, for the motion. 

DE HAVEÎsT, District Judge. Section 824 of the United States 
Kevised Statutes provides that upon a final hearing in admiralty, 
where the libelant recovers |50 or more, a docket fee of $20 may be 
allowed to his proctor; and, if less than $50 is recovered, then the 
docket fee of the proctor shall be only $10. The docket fee thus al- 
lowed is the individual property of the proctor, not that of the libel- 
ant (Aiken v. Smith, 6 G. 0. A. 414, 57 Fed. 423) ; and where a proctor, 
upon such final hearing, représenta more than one libelant, although 
such libelants may hâve filed independent libels in the proceeding, 
he is entitled to hâve allowed and taxed but one docket fee. A pro- 
ceeding before a commissioner upon a référence is not a final hearing, 
and no docket fee can be allowed a proctor for attendance upon such 
a proceeding. A final hearing, within the meaning of the statute, is 
a submission of a case for détermination upon its merits, or the sub- 
mission of some question, the disposition of which finally ends the 
case. Coy v. Perkins, 13 Fed. 111. Motion to retax costs denied. 



THE H. c. GRADT. 

BLACK DIAMOND COAL-MIN. 00. v. THE H. 0. GBADY (HBNDEX et 

al., Interveners). 

(District Court, N. D. California. May 5, 1898.) 

No. 11,369. 

Ihtbhvention— Decheb bt Stipolation— Proctor's Febs. 

Where, In a libel of Intervention in an admiralty case, the parties stip- 
ulated for a decree in favor of the intervener, and a decree was entered 
aceordingly, there was such a final hearing as would entitle the proctors 
for intervener to the allowance of a docket fee, under Eev. St U. S, § 824, 
which provides that "on a final hearing In equity or admiralty cases a 
docket fee" should be allowed. 
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This was an intervention hj Q. W. Hendry and F. E. Strong in 
the proceedings by the Black Diamond Coal-Mining Company against 
the steamer H. C. Grady and otliers. Hearing on exceptions to the 
allowance of docket fées to the proctor of intervener G. W. Hendry. 

Bert Schlesinger and Samuel Knight, for intervener Hendry. 
Andros & Frank, for intervener Strong. 

DÉ HÀVEN, District Judge. G. W. Hendry, filed his lihel of in- 
tervention in this proceeding on November 26, 1897. No formai an- 
swer to this libel was ever made, but the court, v?ith the consent of 
the parties interested, made an order of référence to a commissioner 
to take évidence and report the facts in relation to the matters alleged 
in said libel. The matter neyer came on for hearing before the com- 
missioner, and it was subsequently agreed between the intervener» 
Hendry and Strong, the only parties having any interest in the ques- 
tion, that the intervener Hendry was entitled to a decree in his favor 
for the sum of fSll.Ol and costs, to be paid ont of the proceeds aris- 
ing from the sale of the steamer H. 0. Grady; and thereafter, on 
motion, a decree was duly entered by the court in accordance with 
such cousent and agreement. The question for détermination at this 
time is whether the proctors for intervener Hendry are entitled to 
a docket fee taxable as on a final hearing in admiralty under sec- 
tion 824, Eev. St. It is argued in opposition to the allowance of 
such docket fee that there never has been a final hearing upon the 
matters alleged in the libel of intervention ; that the court was never 
called upon to détermine any disputed question of law or of fact; 
and that, in the absence of the submission or détermination of such 
a question, there is no final hearing within the meaning of that sec- 
tion. In my opinion, this contention must be overruled on the au- 
thority of the cases of Wooster v. Handy, 23 Fed. 49; The Anchoria, 
Id. 669; Mercartney v. Crittenden, 24 Fed. 401; Coy v. Perkins, 13 
Fed. 111; and the récent case of Barron v. The-Mount Eden (decided 
in this court, March 15, 1898), 87 Fed. 483. In this latter case it 
was said r 

"A final hearing, wlthln the meaning of the statute, Is a submission of 
a case for détermination upon Its merits, or the submJsslon of some ques- 
tion, the disposition of which finally ends the case." 

And in the case of Mercartney v. Crittenden, 24 Fed. 401, the cir- 
cuit court of this district, in appi-oving the rule laid down in Wooster 
V. Handy, 23 Fed. 50, held: 

"That to constltute a 'final hearing In equlty or admiralty,' wlthln the 
meaning of section 824, there must be a hearing of the cause on Its merits; 
that is, a submission of it to the court Ih such shape as the parties choose 
to give it, wlth a view to a détermination whether the plalntlff or libelant 
has made out the case stated by hlm in blU or libel as the ground for the 
permanent relief whlch his pleadlng seeks, on such proofs as the parties 
place before the court, be the case one of pro eonfesso on blU, or libel and 
answer, or pleadlngs alone, or pleadlngs and proofs." 

It is apparent that in this case there has been a final hearing of 
this case upon the merits, and none the less so because the parties 
interested stipulated in open court as to the facts, and consented to 
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tlie decree. The faets agreed to took the place of formai testimony, 
and the decree, which was properly based thereon, finally determined 
the relief to which the intervener was entitled by reason of such facts 
and the matters alleged in his pétition of intervention. The excep- 
tion to the taxation of costs will be overruled. 



THE OCCIDENTAL. 

DIOCHET V. THE OCCIDENTAL. 

(District Court, D. Washington, N. D. May 2, 1898.) 

1. SjŒAMBN— WaGES— FOHFEITUBE. 

The mère failure of the master to punlsh a seaman for neglect of duty, 
and unauthorized absences in port for purposes of dissipation, Implies no 
consent to a subséquent termination of the contract by the act of the sea- 
man In leaving the vessel without permission, and filing a llbel for wages. 

2. Samb— Shipping Articles— Indefinitb Voyage. 

Shipping articles described the voyage as follows: "From the port of 
San Francisco, Cal., to any port or ports on Puget Sound or British Co- 
lumbia for orders. At Puget Sound or British Columbia, vessel may be 
ordered to load cargo for any port or ports in Alaska, as the master may 
direct. If the vessel is ordered to Alaska, the trips between Puget Sound 
or British Columbia and Alaska to be repeated one or more times; thence 
to San Francisco for final discharge, either direct, or via one or more 
ports on the Pacific coast,— for a term of time not exceeding six months." 
Held, that the articles set forth the nature, duration, and termination of 
the voyage with sufflcient certainty to satisfy Bev. St. § 4511. 

This was a libel in rem by Charles Diochet against the steamship 
Occidental to recover seaman's wages. 

P. P. Carroll, for libelant. 
J. B. Metcalfe, for claimant 

HANPORD, District Judge. On February 1, 1898, at the port of 
San Francisco, the libelant signed shipping articles whereby he en- 
gagea himself to go as an able seaman on the American ship Occi- 
dental for a term and voyage described as follows : 

"From the port of San Francisco, Cal., to any port or ports on Puget Sound 
or British Columbia for orders. At Puget Sound pE ;British Columbia, vessel 
may be ordered to load cargo for any port or ports in Alaska, as the master 
may direct. If the vessel is ordered to Alaska, the trips between Puget Sound 
or British Columbia and Alaska to be repeated one or more times; thence to 
San Francisco for final discharge, either direct, or via one or more ports on 
the Pacific coast,— for a term of tlme not exceeding six months." 

The vessel having proceeded to Seattle, and being there detained 
a number of weeks, the libelant was assigned to duty as watchman; 
but he became négligent of his duties, devoting his timé priricipally 
to the occupation of getting drunk. On a number of occasions he 
demanded payment of his wages, and was Insolent to the captain. 
The only rèsponse mâde to his demand for wages by the captain was 
an emphatic refusai, Coupled with a command to the libelant to go to 
his place in the ship, and attend to' his duties. Having left the ship 
without permission of the captain, the libelant commenced this suit 
in rem to recover wages; and, in presenting his case, his counsel 
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reàtls his claim for wages without having fulflUed Ms contract on two 
êrounds: First, the f allure of the captain to punish him for his neg- 
lect of duty, and for leaving the vessel from time to time for the pur- 
pose ofàïssipation, giTés rise to an implication of consent on the 
part of the master to the termination of the contract; second, the 
contract is totally void, because no particular voyage is descrihed in 
the shipping articles. 

As to the flrst point, it js nothing less than efîrontery for the libel- 
ant to claim that he has gaihéd a,ny légal advantage by reason of 
mère forbearance où the part of the captain, when he might, with jus- 
tice, hâve swbjected the libelant to punishment for his dissolute con- 
duct. 

In support of his second point, counsel has eited the case of Snow 
V. Wope, Fed. Cas. No, 13,149, in which Mr. Justice Curtis held that a 
description of a voyage in, shipping articles as being "from the port 
of Boston to Valparaiso, and other ports in the Pacific Océan, at and 
from thence home direct, or via ports in the East Indiea or Europe," 
is not a Colnï)ii^nce with the requirements of the first section of the 
a,ct bf Jtuly 20, 1790 (1 Stat 131); and the learned justice, in com- 
menting upon the shipping articles, said: 

"It would hâve been within this description, after leaving Valparaiso, to 
sail to any numbër of ports on the Pacific Océan, then to visit in succession 
every port ih thé East Indies or in Europe, and to occupy such time In their 
passages, and In staying iii the several ports, as the master, under the 
direction Of the Owner of the shlp, itiight thlnlc fit. It is manlfest that no 
definite and spécifie voyage, nôreveii any limited' number of voyages, is hère 
described; but liberty exists to carry on any number of voyages, during such 
time as the Veèsel may last, at the diséretion oif the master, provided that the 
first port to which the vessel goes is Valparaiso, and her ultimate port of 
destination is Boston." 

The act of 1790, referred to, prescribed that shipping articles should 
déclare "the voyage or voyages, term or terms of time, for which sea- 
men or marinerS should be-ëhipped." By the acts of August 19, 1890, 
and February 18, 1895 (2 Supp. Rev. St. p. 377), sections 4511, 4512, 
Rev. St., are- extended and maide applicable to contracts for the ship- 
ping of crews for American vessels engaged in the coastwise trade, 
and in trade between ports of the United States and of the dominion 
of Canada. Hènce the question as to the validity of this contract 
is td be determined by référence to section 4511, Rev. St., which pre- 
scribes that every agreementof seàmen to serve in American vessels 
shall set forth deflnitely, among other things, "the nature and so far 
as practicable the' duration of the intended voyage or engagement, 
and the port or ççuntry at which the voyage is to terminate." Both 
the law and terin^ of the contract which govern the décision of Snow 
y. Wope are 80 widely différent that there can be no application of 
the doctrine pf that décision to the case now under considération. 
The libelanit's iCÊfutrfict fixes deflnitely the maximum duration of the 
time for wjùiqh Vfi engaged himself to serve in the Occidental. It 
jndicate^ vs'W:Jj;i;e^0i;i4lÀe cleapi^ the nature of the différent voyages 
to be made dpplng said time, ai^, spécifies the port of final discharge. 
It is my opinion thî^t, there it® uo ground whateyer for this suit Let 
a decree he eni;ered, jdieaaissing thç case, with costs. ; 
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THE HAVANA, 

WOODALL et al. v. THE HAVANA. 

(THstrict Court, B. D. Pennsylvania. May 16, 1898.) 

Uabitiue Liens— Repairs in Poheign Port— Pbesumptions. 

When repairs are made In a foreign port on the order of th« ownen, 
the presumption is against the existence of a maritime lien; and the 
burden is on the repairers to clearly show a conttact or mutual under- 
Btanding for a lien. Where the owners are solvent, and do not under- 
stand that there Is to be a lien, the mère fact that the repairers understood 
the contrary, and that they charged the work on thelr books In the name 
of the vessel, is not sufflcient.i 

Tliis was a libel in rem by W. E. Woodall & Co. against the steam- 
sliip Havana to recover a balance due for repairs. 
John F, Lewis, for libelants. 
Matthew Dittman and Henry E. Edmunds, for respondenta. 

BUTLER, District Judge. The suit is for f 3,513, a balance due for 
repairs. The work was done at Baltimore, costing $16,000. The 
home port of the vessel was Philadelphia, the owners being Patrick 
Dempsey and Henry Hess, who réside hère, — the former having f our- 
fifths and the latter one. Dempsey, as managing owner, ordered and 
superintended the repairs. Mr. Woodall sought the work for his Com- 
pany and came to Philadelphia to obtain it. At that titoe it was 
supposed $5,500 would cover the cost. The vessel was subsequently 
taken to the libelants' place at Baltimore, and the work commenced 
in pûrsuance of the arrangement made hère. It was af terwards 
found that much more must be done than had originally been con- 
templated, and a much larger bill be incurred. On the completion 
of the work notes were eivèn for the $3,513 unpaid, and the vessel 
was delivered to the owners. About six months later — after she had 
passed into other hands — those of a stock company, of which Demp- 
sey and Hess were members, (the notes then being due and unpaid) 
the vessel was attached under an alleged admiralty lien. The case 
présents no légal question. The libelants côiicede that to entitle 
them to recover, the proofs must show a contractual lien — not an 
implied lien, resting on givçn facts, as in the case of repairs on a 
master's brder, but one resting on contract, as in cases of bottomry. 
A contract must therefore be proved. It need not however, be proved 
by writing, or other direct évidence; but may be established by in- 
ference from facts which show its existence. As is pointed ont in 
The Mary Morgan, 28 Fed. 196, this doctrine (the admissibility of 
Buch inferences to establish contractual liens) is modem; and as it 
tends to uncertainty (the inferences depending largely on the disposi- 
tion of the particular mind that draws them) it may be doubted 
whether the modem doctrine is wiser than the old, whether it would 
not hâve been safer to adhère to the rule which required direct evi- 

1 For a yery ftill discussion as to maritime liens for supplies and services, 
presumption as to crédit to vessel, see note to The George Dumois, 16 C. C. 
A. 679. 
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dence of such contracta where a lien is intended — especially in view 
of the fact that it is so easy for parties to say tliey thus contract, 
where they contemplât© 4]t,, ^nd it is so rçasonable tp expect they will. 
The modem rule is bowêver well established, and I hâve but to in- 
quire whetbeF the f acte of 'this case show the existence of such a 
contract. Of course a inutual upderstanding that a lien shall exist 
is a contract for a lien. Do the facts prove such an understanding? 
The questioii thus presented is the only subject for considération. 
The burdpn ùf'prbof is ofl the libielants. They must show the con- 
tract cleariy, or fail in the suit. The repairs having been made by 
order of thê owners the légal presumption is against them. The New 
Then, 5 C. C. A. 206 [55 Fed. 523]; The Wandrahm, i C. G. A. 414 
[67 Fed. 358]; The l|ary Morgan, 28 Fed. 196. As such liens are 
secret and fherefore pot faydred, the libelants must, as before stated, 
prove the alleged contract cliearly, to overcome the côntrary pre- 
sumption. Hâve they done it? There is no direct évidence of a 
mutual understanding on thë 'subject. Mr. WoOdall who represented 
his ârm about the business, testifies tjjat he understood they were to 
hâve a li^h; whilé Mr. Denipsey tièstifles that he had no such under- 
standing. This dbes not even tend to prove a mutual understand- 
ing. if Mr. Dempsey îs beliéved his testimony provés that none 
existed, ùp nijatter what Mr. Wôodall understood. What is there 
in the circùmstançes of the ca^e to overcome the légal presumption — 
supported as it is by the testimony of Mr. Dempsey? The libelants 
point to the owner's pecuniàry condition, and argue that Dempsey 
could not hâve, supposed the repairs wpuld be made without the se- 
curity of à lien. Dempsey, Jiowever, àt that time appeared to be 
entirely sojvent; and no dpuibt was. He owned four-fifths of a 
valuable vessel, ànd also owned ; the business he then conducted, 
which was prospérons and seeméd valuable. Hess owned the other 
fifth, and also appeared to be sol vent. Why therefore should Demp- 
sey hâve supposed the repairs cpuld npt be obtained without charging 
the vessel with a lien (an unusual praçtice) especially whèn a lien was 
iiot demanded, |or naentionéd, as tlie eyidence cleariy shows. The 
libelants, wapted the work, sougbt it Jn Philadelphia where the own- 
ers lived,' and çQuld readilyjiave àsce^tained their pecuniàry standing, 
if they did not Imow it. It seenis, therefore, unreasonable to believe 
that they relied upon a lien, and that Dempsey understood them to 
do so, and especially in^view of t.he fact they did npt ask for such 
security, or pention the subject. Dempsey's statement on cross- 
examinatipn,,,jthat he owned po property, is misinterpreted by the 
libelants; ititfjjist; be understood, simply as an admission that he 
owned no otber property than that before refer^-ed to — the vessel 
and his busio,es% The libelants also point to the manner of char- 
ging the repairs in their books;. but at most thèse charges are évi- 
dence only of tîieir own understanding. They do not, however, 
àmount to so^ ni^çb, because they are made in the manner common to 
ail cases where the owners are looked to for payment — ^the vessel be- 
ing named simply to identify the work. This is a matter of common 
understanding. J'he omission of the, vessel is of course important 
where an alleged contract for lien is set up. The charges hère are 
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as consistent with the nonexistence of a lien as with its existence. 
The libelants also point to the manner of making ont their bills, 
and the correspondence respecting them. The bills, however were 
made out in conformity with the charges in the books, against the 
vessel and her owners. They would be, naturally, so made out wheth- 
er a lien existed or not. The same must be said of the correspond- 
ence. I do not flnd anything in it inconsistent with the nonexistence 
of a lien and with Dempsey's testimony respecting his understand- 
ing. In one instance, at least, the libelants wrote for money on 
account of their bill "against the Havana"; generally they referred 
to their claim as for renairs to the Havana. Making the utmost of 
this language its meaning remains, at least, equivocal ; whether there 
was or was not such an agreement as is set up, the claim might prop- 
erly and I think naturally would be stated as the correspondence 
stated it. And besides the libelants at the time the bills were made 
out and the letters written had a claim, strictly against the vessel, as 
she was in their possession and could be held, at least until they 
were paid the proportion of their debt stipulated by the contract to 
be paid before delivery. I do not however attach importance to this 
last suggestion. It should also be noted that at the date of this 
correspondence very much of the work had been done and paid for; 
and it seems unreasonable to suppose that Dempsey would consider 
the spécial signiflcance of the language referred to, and understand 
it to be an assertion of right to a lien, on his vessel; and therefore 
feel called upon to deny the assertion. 

.1 will not pursue the subject. It is suflficient to say that a very 
careful examination of ail the facts bas satisfied me that they show 
nothing sufBcient to prove the contract set un. and thus to repel the 
légal presumption before stated. If trivial or equivocal circumstan- 
ces are held to be sufScient for this purpose the value of the rule 
f ounded on the presumption is lost. 

The libel must be dismissed with costs. 
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SCIPLB et al. v. THE OTHA J. SAMPLB. 

(District Court, D. New Jersey. May 27, 1898.) 

Shippinq— REaui.ATioNa as to Stbam Boilkrs. 

Under Rev. St. § 4431, which provides that "every plate of boller Iron 
or Steel made for use in the construction of steamboat boilers shall be so 
stamped In such places that the maries shall be left visible when such 
plates are worlsed into boilers," it is not necessary that the builder of a 
steamboat boiler furnish a name plate, showing the name of the manu- 
facturer, place where manufactured, and the tensile strength of the boiler, 
in the absence of a spécial contract calling for same. 

This was a libel in rem by H. M. Sciple and others against the 
steamship Otha J. Sample. Judgment for libelants. 



490 87'FEÏ)BftAL EEPORTER. 

(ïéorgé it.' ■Vrbom, for libélantÈ. 
John I*i 'Hâftied, for claitoaût. 

K;mKPATEieK, District Judge. This libel is founded on a writ- 
ten contraCt for tjie balance due upon the purchase price of a boiler 
f urnisbed by the libèlànts for the steam vessei Otha J. Sàmple, The 
contract ëklls for one vertical marine boiler of certain dimensions, 
which sbàll be subject to the teàts and laws goTerning' the building 
of marine fepilers accôrding to the United States laws; the said 
boiïer tq pass inspection by United States inspectors for 125 pounds 
steâiïi, working pressure, and to bê complète, with grates, water pan, 
and hdbd made of heavy sheet iron, The boiler was built and deliv- 
eréd, and passed an inspection of the United States inspectors for 
the 125 pounds steara, workirig pressure. In every respect that which 
was furnïshed complied with the requirements of the contract. The 
libelants, hpweyér, did not furnish the "hood" called for in the con- 
tract, but hSve made an alîowançe pf seven dollars therefor, as they 
daim under an agreement ra:àdé With Sample, the owner of the steam 
vessei. I ^m satisfied frpm fhe évidence adduced that such agree- 
ment was imade. It is testifled to by Mr. Toadvine and Mr. Sciple 
on the part of the libelants, and denîed by the défendant Sample, but 
the conduct of Sample in regard to the several bills rendered by the 
libelants on which the crédit of sevën dollars for failure to supply the 
"hood" was entered and hoted, which' 'bîlls were accepted by Sample 
without protest or comment, lend sttength to the position taken by 
the libelants that the rebate of seven dollars from the face of thé bill 
had been agreed upon as the value of the "hood." The défendant 
claims an allowance for thè failûre of the libelants to furnish with 
the bbilér a "name plate," showing the name of the manufacturer, 
the place Vhere manufacturëd, atd tlie number of pounds tensile 
strain it would bear to the sectionàl square inch. The 4431st section 
of the Revised Sta tûtes requil-es "that eTery plate ëf boiler iron or 
steel made for use in the construction of steamboat boilers shall be so 
stamped in such places that the marks shall be left visible when 
sùch plates are worked into boilers." There does not seem to be any 
statutory requirement for a "ijame plate" suçh as défendant has de- 
manded, nor is it called for by the contract. Judgment should be 
for the libelants in the sum demanded. 
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INSURANCE CO. OP NORTH AMERICA T. CANADA SUGAR-REFIN- 

ING CO., Limited. 

(Circuit Court of Appeals, Second Circuit April 19, 1898.) 

No. 95. 

L Marine Ihsubakcb—Pbofits— Total Loss. 

• Uuder a contract of Insurance of the profits on a cargo of sugar "agalnst 
total loss only" there is no actual total loss of profits where any part, how- 
ever small, of the cargo, Is saved, and reaches tlie owner In condition to 
eam a profit; and in sucti case no recovery ean be had. 

2. SAMB— COKSTRDCTIVK TOTAL LoSS— MoiKTY RULB. 

In the Dnited States the owner may abandon shlp or cargo, and treat the 
loss as constructively total, when the damage exceeds 50 per cent, of the 
total value. 

3. Bame— Abandonmknt. 

In cases of constructlve total loss, abandonment is indispensable to recov- 
ery of Insurance, except when it could not possibly be of beneflt to the in- 
surer. 

4. Samk. 

Wliere Insurance is upon the profits of a cargo, and not upon the cargo 
itself, a partial loss cannot be converted by abandonment into a constructlve 
total loss. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel in persouam by the Canada Sugar-Refining Com- 
pany against the Insurance Company of North America to recover 
under â policy of marine insurance on profits on a cargo of sugar. The 
circuit court rendered a deeree for libelant (82 Fed. 757), and the 
respondent has appealed. 

Cliflord A. Hand, for appellant. 
Wilhelmus Mynderse, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The libel in this cause was filed to 
recover upon a contract of insurance with the libelant, evidenced by a 
certificate dated April 29, 1893, delivered by the appellant at Phila- 
delphia, whereby the latter caused to be insured under its open policy 
No. 117,407, againsrt périls of the sea, "$15,000 on profits on cargo of 
sugar against total loss only, valued at sum insured, shipped on board 
the British ship John E. Sayre at and from Iloilo to Montréal." The 
policy contains the usual clause making the insurer responsible only 
for so much as the amount of prior insnrance may be déficient towards 
fully covering the property at risk. The sugar was owned by the libel- 
ant, consisted of about 2,460 tons, was of the value of about $181,000, 
and was insured for $166,145 by the Atlantic Mutual Insurance Com- 
pany. The insurance of the Atlantic Mutual Insurance Company cov- 
ered the original cost price of the sugar to the libelant and an ad- 
vance in market price sincelts purchase by the libelant; and when ^-he 
insurance with the appellant was effectéd thère had been a still fur- 
ther advance in market pi^ce, so that the insurance on profits really 
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cqvered a profit which had accrued to the libelant when ît was effecttd. 
The appellàiit iiad been informedfey'the libelant of the insurance upon 
the cargo. July 6th the shîp* strànéed on the coast of Newfoundland, 
and ultimately became a total wveck, The master at once made ar- 
rangements with local salvors for saving and storing the cargo, 
agreeing to give them one-half saved. The salvors removed from the 
ship to their own vessels ail the cargo capable of being saved. The 
master was about to arrange for the transporta tion to Montréal of 
the part not going to the salvors, ■when the Atlantic Mutual Insurance 
Company, which had meantime been informed of the disaster, inter- 
vened, and took entire control. That Company carried out the agree- 
ment made by the master with the salvors, paying them an équivalent 
in lieu of one-half of the sugar saved, and cansed the sugar saved to be 
reconditioned, and shipped to Montréal on the steamer Tiber, and de- 
livered upon arrivai there to the libelant. The expenses incurred bj 
the Atlantic Mutual Insurance Company for reconditioning and for- 
warding the cargo and adjusting the claims of the salvors amounted 
to 110,167. That company also paid the océan freight upon the quan- 
tity of cargo sâved. It adjusted the loss with the libelant by paying 
the équivalent of the whole amount of its pôlicy less the insured value 
of the sugar delivered to the libelant. The cargo delivered to the 
libelant consisted of 307 tons of dry, sugar and about 26 tons of wet, 
and was of the value of about $20,000. There was no notice of aban- 
donment given to the appellant. 

Upon thèse faets the court below was of the opinion that there had 
been a toal loss of the profits insured within the meaning of the con- 
tract, and decreed accordingly for the full amount of the insurance. 

The subject of insurance was not the libelant's cargo of sugar, but 
the profits, and the total loss to wMçh the liability of the underwriter 
was restricted by the contract of the parties was a total loss of profits. 
That there was no actual total loss of profits is entirely clear. Insur- 
ance of profits of a cargo is an engagement by the underwriter that 
the goods shall not be prevented by the périls insured against from 
arriving at their destination in a condition for earning profits; and in 
a valued policy the parties fix for the purpose of adjusting a loss the 
sum which the cargo would earn upon saf e arrivai by way of profits. 
Under an insurance of nroflts, a loss of cargo carries with it, of course, 
the loss of the profits, at least is prima facie évidence of their loss; 
and under a valued policy the assured is entitled to recover the whole 
insurance upon proof of a total loss of the goods, without proof that 
any profits would bave been made if the goods had arrived. Barclay 
V. Cousins, 2 East, 544 ; Insurance Co. v. Coulter, 3 Pet. 222 ; Mumf ord 
V. Hallett, 1 Johns. 439; Fosdick v. Insurance Co., 3 Day, 108; French 
V. Insurance Go., 16 Pick. 397. , "If a part of the goods only are pre- 
vented from ariîiving, it constitutes a partial loss of those interests, 
according tO the construction put upon it in the United States." 2 
Phii. Ins. § 1503. In othepiwords, there can be no aetual total loss of 
profits when part of the goods arrive in condition to earn a profit 
{Loomis v. Sha\*^, 2 Johnsj Cas. 36), notwithstanding a greater part 
hâve been destroyed by the périls iuspred against (Waln v. Thomp- 
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son, 9 Serg, & R. 115). In such a case, under a valued policy, the in- 
sured can only recorer of thé under writer the valuation less the profits 
to be accounted for. Prench r. Insurance Co., supra. It is only in a 
case of total loss that there is any différence between an open and 
valued policy. Marsh. Ins. 268, 618; Batem. Com. Law, § 1129. 
In the présent case the value of the cargo saved was comparatively in- 
slgnificant, being only about |10,000, after deducting salvage and ex- 
penses, or altematively something over 150 tons of dry sugar out of 
2,460 tons; but, part having been saved, and actually received by the 
libelant, there was not an actual total loss. A loss of part of the 
cargo is à proportional loss on profits. 

The question then arises whether the libelant was entitled to re- 
cover upon the theory of a constructive total loss. A constructive 
total loss is one where the loss, though not actually total, is of such a 
character that the assured is entitled, if he thinks fit, to treat it as 
total by an abandonment. A constructive total loss of cargo may 
arise by the loss of the ship under circumstances amounting to the 
destruction of the contemplated adventure, when no part of the cargo 
can be forwarded by a substituted ship except at a cost beyond the 
value of the goods. So, also, it may arise if the damage to the goods, 
though repairable, oannot be repaired except at an expense greater 
than their value when repaired, and is thus impracticable from a busi- 
ness point of view. There is also in the United States a conventional 
rule, originally adopted because of its convenience and certainty, 
which authorizes an abandonment of ship or cargo when the damage 
exceeds a moiety of the value, and a recovery as for a total loss. An 
abandonment is indispensable in ail cases of constructive total loss, 
except in those where it could not possibly be of any benefit to the in- 
surer. 

By the later authorities it is settled that under a policy insur- 
ing a ship or cargo against "total loss only" the assured is enti- 
tled to recover upon proof of a constructive total loss. Adams v. 
Mackenzie, 13 C. B. (N. S.) 422; Heebner v. Insurance Co., 10 Gray, 
131; Greene v. Insurance Co., 9 Allen, 217; Burt v. Insurance Co., 
78 N. Y, 400; Carr v. Insurance Co., 109 N. Y. 504, 17 N. E. 369; 
Snow V. Insurance Co., 119 Mass. 592. It is a reasonable intend- 
ment that when an underwriter offers to indemnify the insured 
against a "total loss" he means to be understood to include any 
loss which the latter may justifiably treat as total. If he contem- 
plâtes a more limited liability, he can protect himself by insuring 
against actual or absolute total loss. It does not necessarily fol- 
low that thèse words are to be given the same meaning in a policy 
upon profits as in a policy upon cargo ; and our opinion is that they 
cannot hâve the same meaning. How can there be a constructive 
total loss of profits? In ail cases where the destruction of the voy- 
age or the damage to the cargo renders it impracticable, because 
the outlay will exceed the returns, to go on with the adventure, 
there is an actual total loss of profits, though it may be thore is 
■only a constructive total loss of the cargo. The moiety rule can- 
not apply, because the profits cannot be separated from the goods 
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themselves, and an abandonment is ordinarily so împràctîcable 
that the rule cannot be supposed to hâve entered into the contem- 
plation of the parties when makin? their contract. It has never 
been decided that in case of an insurance of profits an actual par- 
tial loss of the profits can be inade total by abandonment, and the 
commentators incline to the contrary view. Mr. Phillips says: 

"On the whole, It does not seem that the rule of constructlre loss of over flfty 
per cent, of the value Is applicable to a pollcy on profits in favor of the owner 
of the goods under any clrcumstances." Phil. Ins. 1656. 

Prof. Parsons, after intimating that an actual partial loss of 
profits cannot be made constructively total by abandonment, uses 
this language: 

"It would seem, therefore, that the flfty per cent, rule would not apply to an 
insurance on profits unless the Insurer (the assured) should waive his right to 
abandon the goods, and, treatlng the loss of them as partial, abandon the 
profits separately. In theory this might be possible, but It would be attended 
with some difficultleS, and can hardly be consldered an In fàct practicable." 2 
Pars. Ma:r. Ins. 170, 171. 

. If there can be no constructive loss of profits the words "against 
total loss only" in an insurance upon profits can only refer to an 
actual total loss. They certainly cannot refer to a partial loss. 
They can hâve no effect whatever, if, as has happened hère, the 
assured can retain part of the profits, and yet recover as though 
ail hâve been lost. , 

The présent contract, in vieyt'of the extrinsic facts, was intend- 
ed to be, in substance, a second insurance on the goods themselves, 
"another way of valuing the goods" (Tom v. Smith, 3 Gaines, 247), 
to cover the value represented by the advance in market price, and 
not adequately protected by prior insurance. See lonides v. Pen- 
der, L. R. 9 Q. B. 531-536. Indeed, it is customary at the place 
where this contract was madé té insure profits under the gênerai 
dénomination of "goods." Pritchet v. Insurance Go., 3 Yeates, 461. 
If the cargo itself, instead of the profits, had been the interest in- 
sured^ the libelant would hâve 'been indemnifled only to the es- 
tent that the prior insurance might prove insufflcient. Insurance 
is a contract of indemnity, and cannot extend to cover the loss 
in excess of the real loss;, and, even under a valued pollcy, where 
there is a prior insurance, the assured cannot recover upon it more 
than will, with what has been réceived from the prior insurance, 
make up his whole loss. Craig v» Murgatroyd, 4 Yeates, 161; Wat- 
son V. Insurance Co., 3 Wash. C. a 1, Ped. Cas., Ho. 17,286; Stev- 
enson V. insurance Co., 54 Me. 71; Pleasants v. Insurance Co., 8 
Cranch, 55, The property at risk was really the cargo, because the 
profits were mçrely, an excrescence of the goods; and, if the con- 
tract had pot beén "against total loss only," the appellant would 
haye been Uable only foi" the deflciency. It cannot be that the in- 
sertion Qfjttjese words were irtt^inded to enlarge the extent of the 
appellant'jS(,ifab|lity. They weirè fl^é;^nt to restrict it. They were 
used in vî^w!..ôf: the doctrine, éxpressed by the commentators upon 
insurance, that there cannoi bé à conàtructive total loss of profits. 
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We think the Insurance was placed upon the profits înstead of upon 
the cargo directly, and restricted to a total loss only, to save any 
question as to the liability of the appellant for a partial or con- 
structive total loss; otherwise there would hâve been no occasion 
for naming that interest, and the Insurance would hâve been upon 
the cargo itself, 

By the decree of the court below the libelant has been awarded 
a recovery, which, if collected, would put into its pocket the profits 
realized on the cargo saved, in addition to the amount of the re- 
spondent'a policy. Irrespective of this considération, and because 
it has received the profits on a part of the cargo, we are of the 
opinion that there has not been a total loss of profits within the 
meaning of the contract. 

The decree is reversed, with costs, and with direction to dismisa 
the Ubel. 



THE BRITANNIAJ 

HILLS BROS. CO. v, THE BRITANNIA. 

(District Court, E. D. New York. May 17, 1898.) 

Carriagœ bt Sba— Bill op Lading — Libbl in Rem. 

The agent at Barcelona of the owners of the B. contracted to carry goods 
from there to New York via Marseilles. The bill of lading provided foi 
the carriage of the goods by the B., or, at the carrier's option, by anothei 
shlp. It reeited the name of the captain of the B., but the signature 
thereto was illegible, and bore no satisfactory resemblance to hia name. 
The B. was not at Barcelona at that time nor thereafter. The goods 
were carried by another vessel, which sailed from Marseilles 19 days after 
the B. sailed from that port. Edd, that a libel in rem for damages from 
the delay would not lie agalnst the B., even in favor of a bona flde pur- 
chaser of the bill of lading, as there was nothing on its face to indicate, to 
one exercising care, that it waa slgned by her captain. 

This was a libel in rem by the Hills Bros. Company against the 
steamship Britannia to recover damages for delay in shipping goods. 

David P. Butcher, for libelant. 
Benedict & Benedict, for claimant. 

THOMAS, District Judge. The claîmant's agent at Barcelona, 
Spain, contracted to carry certain almonds from Barcelona to New 
York, via Marseilles, France. The bill of lading, dated October 28, 
1895, provides that the carriage should be performed by the ship 
Britannia, or, at the option of the carrier, by another ship. At this 
time the Britannia was not at Barcelona, and, although her cap- 
tain's name is reeited in the bill of lading, yet the name signed to such 
bill, in behalf of the carrier, is not proved to be his name, nor does 
an inspection of it cause such fact to appear. The goods were not 
carried by the Britannia, which sailed November 9, 1895, from Mar- 
seilles to New York, but by the Patria, which sailed from Marseilles 
19 days later; and for this delay the libelants claim damages in an 
action in rem against the Britannia. 
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It may be inquired at the outstart whether the Britannia undertook, 
actually or constructively, the carriage of the goods. If not, an ac- 
tion iû rem against her will not lie. 

The Britannia was not at Barcelona at the date the bill of lading 
was executed. The bill of lading did not contemplate that the goods 
should be shipped on board the Britannia at Barcelona. There is 
no évidence that the Britannia was ever at Barcelona thereafter; 
that she ever was at Marseilles while the goods were there ; nor that 
her captain signed the bill of lading. The ingénions argument of 
the advocate for the libelant does not meet thèse deflciencies. 

The court is asked to assume that the somewhat obscure signature 
to the bill of lading was that of the captain of the Britannia. While 
the court may not decipher the signature, it bears no satisfactory 
resemblance to the name of the captain of the Britannia; and as 
he was not at Barcelona at the time, and as it does not appear that 
he was thereafter at that port, there is not the slightest reason for 
holding that he signed the bill of lading, as there is no extrinsic évi- 
dence of such alleged fact. 

It is urged that the claimant is estopped by the bill of lading as 
against a bona fide holder. If the captain of the Britannia, having 
the real or apparent power tô-sign the bill of lading, did so, and there- 
by represented that he had received the goods, although the same 
were not in fact delivered to him, the question might arise whether 
the carrier could be estopped to deny the fact as against a bona âde 
purehaser of the bill, who had been damaged thereby. But such 
doctrine may not be invoked in tbis case, because a proposed pur- 
ehaser of the présent bill of lading would find nothing in it to induce 
him to believe that the captain of the Britannia had received the 
goods, or undertaken the carriage tbereof , except that the bill recited 
his name, and stated that the Britannia was to carry the goods. But, 
had such a purehaser used requisite care, he would.have received no- 
tice from the same bill that the captain of the Britannia apparently 
did not sign the bill, and, moreoven^ that the bill' contemplated that 
the goods might be carried by some other ship, if the carrier prefer- 
red. There would be no évidence présent to such proposed purehaser 
that the Britannia was bound .by any act of its captain, denoting 
that he had, actually or constructively, received the goods, or had 
eomraitted his ship to the carriage. Therefore no one could pur- 
chase the bill, relying either upon such fact or représentation of such 
fact: Hence ail the éléments of an estoppél are absent, and the 
purehaser stands in preeisely the same relation to the bill as the 
original holder thereof. In such a state of facts the action in rem 
against the Britannia must fail, and, in vîew of that fact, it is un- 
necessarytoinquire whether the carrier is exempt from liability 
under the sixth article of the billof lading. It résulta from the 
foregoing views that a decree shotild be entered dismissing the libel, 
with costs to the claimant. 
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STATE OF MINNESOTA v. DULUTII & I. R. B. CO. et aL 

(Circuit Court, D. Minnesota. June 13, 1898.) 

Remotal OF Causes— FEDERAL Question. 

A right of removal exista, not only when plaintifif's clalm is based upon 
Bome provision of tlie fédéral constitution or statutes, but also wlien it 
appears from his statement of his case tliat his right of recovery vvould 
be defeated by a construction, whicli may fairly be contended for, of some 
provision of sucti constitution or statutes. Tlius, a suit by a state to 
recover lands under a state statute forfeiting a previous railroad grant 
is removable wliere tlie validity of the act of forfelture is questionable, 
under tlie provisions of the fédéral constitution. 

This was a suit by the state of Minnesota against the Duluth & 
Iron Range Kailroad Company, Walter F. Cobb, and others, to en- 
force a statutory déclaration of forfeiture of certain lands, pre- 
viously granted by the state to aid in the construction of the railroad. 
The cause was heard on a motion to remand it to the state court 
from which it was removed. 

H. W. Childs, H. C. Belden, and W. P. Warner, for the State of 
Minnesota. 

Davis, Kellogg & Severance and Draper, Davis & HoUister, for 
défendants. 

LOCHREN, District Judge. This action was begun in the district 
court of the Eleventh judicial district of the state of Minnesota, 
county of St. Louis, and removed to this court on défendants' pétition, 
alleging that the suit is one arising under the constitution or laws 
of the United States. The complainant now moves that the cause 
be remanded to the state court, claiming that it does not appear 
on the face of the complaint that a fédéral question is involved. 
The complaint, with its exhibits, is lengthy. Not only are the acts 
of congress under which the state derived titleto the swamp lands 
in question pleaded, but also the incorporation of the défendant rail- 
road Company ; the législative act granting to it swamp lands to aid 
in the construction of its railway, conditioned upon the completion 
of the railroad within limited time; the change in one of the termi- 
nais of the railway, and législative consent to the change, with ex- 
tensions of the time for completion of the railroad; the flnal com- 
pletion of the railroad within the extended time, and report of such 
completion and practical opération of the railroad, made by com- 
missioners to the governor; the sélection of swamp lands by the de- 
fendant railroad company, and conveyance to it by the governor of 
a large amount of the lands so selected; sales of many parcels of 
such lands to purchasers, and conveyances to such purchasers by the 
railroad company; and the conveyance of ail other lands, selectec^ 
or not, claimed by said railroad company, to the défendant Walter 
F. Cobb, to secure specifled bonds of said railroad company; also an 
act of the législature of the state of April 21, 1897, purporting to 
repeal ail prior acts granting lands to the défendant railroad com- 
pany, and purporting to forfeit and résume ail lands so granted. 

It appears to be settled that, to sustain the jurisdiction of this 
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court, it must appear by the plaintifE's statement of the facts on 
which hls (Slahûs dépend, that the Blitis one arising nnder tbe consti- 
tution or laws of the United States. The case of Tennessee v. Union 

6 Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, has been folio wed 
upon ,this point. In that case (at page 460, 152 U. S., and at page 
464, 14 Sup. Ct.) the décision iri Stàrin v. City of New York, 115 U. 
S. 248, 6 Sup. et. 28, approved & Carson v. Dunham, 121 U. S. 427, 

7 Sup. Ct. 1033, that "the suit- itoust be one in which some title, 
right, privilège, or immunity on Which the recovery dépends will be 
defeated by one construction of thé constitution or a law or treaty 
of the United States, or sustained by a contrary construction," was 
referred to as equally applicable to the act of March 3, 1887, as 
amended by the act of August 13, 1888, as to the prior act of 1875. 
In other words, to give the United' States circuit court jurisdiction, 
it is not hecessary that it should appear that plaintiff's right to 
recover is based upon and supported by some provision of the consti- 
tution or statutes of the United States. A fédéral question is equally 
presented if it appears from plaintiff's statement of facts that a con- 
struction, which may be fairly daimed and contended for, of a pro- 
vision of such constitution or statutes, would defeat plaintiff's right 
of recovery. The complainant'S right of recovery hère dépends upon 
the validity of the législative act of April 21, 1897, when tested by 
the provisions of section 10 of article 1 of the constitution of the 
United States, and section 1 pf article 14 of the amendments to that 
constitution. Every fact upon whiqh the solution of this fédéral 
question dépends is statedon the face of the complaint, and appar- 
ently the question can be presented by a demurrer to the bill of 
complaint. The motion to remand i^ denied. 



HliiL et al. v. KUHLMAN et at. 

(Circuit Court of Appeals, Flfth Circuit. May S, 1898.) 

No. 640. 

1. CiBCUIT COORT— JpRISDICTI.ON. 

A suit to stay an action on tlie làW sldê of the court for recovery of lands, 
and to reforta a deéd thereto, is au' ancillary suit, and the court has juris- 
dlctioH without regard to thé: amount In controversyj 

2. RbformAtion ■ OF Dked— SnFFicrBNCt ■ 6» Evidence^ 

The évidence showed that the oilly land owned by grantor was a tract 
of 250 acres In the Tierwester suryey, whlle the fleld notes, set out in the 
deed call for a tract ôf land of 100, acres In anothér survey, not then owned 
by grahtor, and that, If the notes In the deed are reverséd, they will sub- 
stantially âescïlbe the 250 acres owned by the gtantor; i that, since the 
■deed,:, the gfanteé and hls successors hâve iclaimed and controlled the 
250 acres in the Tierwester survey, whlle during this time the grantor or 
bis successors bave made no claim to it. Held sufficient to sustain a de- 
èree, in a suit brought 50 years af ter the deed, that such deed be reformed 
to covër the 25Ô acres in the Tierwester survey. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Texas. 



HILL V. KUHLMAN. 49& 

S. W. Jones and Geo. H. Breaker, for appellants. 
S. E. Perryman and A. C. BuUitt, for appellees. 

Before FARDEE and McCOEMiCE:, Circuit Judges, and SWAYNE, 
District Judge. 

PARDEE, Circuit Judge. This is an appeal from a decree on a 
bill brougiit to stay proceedings in an action on the law sida of tlie 
circuit court, instituted for the recovery of certain lands, and to re- 
form a deed from one John Y. Hill, the common source of title of both 
parties in the law action, to one Sanford J. Poston, the complainants' 
grantor, which deed was made on the 15th day of May, 1840. On the 
hearing, a decree was entered in favor of the complainants, ref orming 
the deed in question as prayed for, and remitting the parties on the 
question of title to the action at law. To this decree the défendants 
below (appellants hère) assign error as foUows: 

"(1) The évidence, as shown by the record in this case, faila to disclose sueh 
a State of facts, positive or cireumstantial, as would justify a court of equity 
in adding to, correcting, changing, or modifying the language of a Mrritten 
instrument expressive of a contract solemnly entered into between the parties; 
and the said circuit court of the United States erred, to the préjudice of the 
said James H. HIIl, Bell B. Pusey, Hlll Hastings, Thomas H. Hastlngs, and 
Alfred Hastings, in holding, adjudging, and decreeing that a mutual mistake 
had been made by the grantor, John Y. Hill, and the grantee, Sanford J. 
Poston, in the field notes of the deed of conveyance, of date May 15, 1840, 
from the former to the latter, for a certain tract of land, being the land in 
controversy in this suit, situated in the county of Harris, then republic of 
Texas, but now the state of Texas, and in so correcting the field notes of said 
deed as to convey two hundred and fifty acres of land, instead of one hundred 
acres, as expressed in and by the fleld notes set ont in said conveyance. (2) 
And other errors manifest of record." 

This assignment of error amounts to no more than that the court 
below erred on the merits of the case. Counsel for appellants, how- 
ever, by brief, présent in this court the question of jurisdiction, want 
of equity in the bill, and insufficient évidence to support the decree. 
It is urged that the record does not show that the value of the sub- 
ject-matter in controversy is within the court's jurisdiction. As the 
suit is one to stay proceedings at law, and could only be brought in 
the court a qua, the suit is an ancillary suit, and the jurisdiction of 
the court is clear. The want of equity in the bill is alleged, because 
the allégation of mutual mistake is not direct and positive in terms ; 
and generally it is claimed that the bill and the amendment thereto 
wholly fail to state such a case as would authorize the correction or 
reformation of a written instrument executed more than 50 years ago, 
because it is said that the mutual mistake is not directly averred, but 
only on information and belief. 

As we read the original bill of complaint, we flnd that the mutual 
mistake in the deed from Hill to Poston, which is the deed sought to 
be réformed, is fully describçd, and is sufliciently charged to support 
a decree in favor of complainants. If the objection had been made 
and insisted upon in limine, it could, if sound, hâve been easily cured 
by amendment. Whether a deed should be réformed on proof of 
mutual mistake afteif 50 years dépends upon the peculiar circumstan- 
ces attending the case. On the facts stated in the original bill and 
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the amendment thepeto, Iq-ches is not imputable to the complainants 
in this case. ; , . 

On the merits, we flndtlié allégations of the bill sufladentl'y estab- 
lished to warrant the deCree appealed from. The mutual mistake al- 
leged in the bill is in regard to the fleld notes given in connection 
with a description of the land, The case shows that while John Y. 
Hill owned a tract of land in the county of ïïarris, 1^ miles from the 
city of Houston, being thé southeast half of the Tierwester surrey, 
he did not bwn aûy other land in that county; and that the deed 
purported to convey 250 acres ûff the Tierwester survey, while the fleld 
notes set out in the deed call for a tract of land of about 100 acres in 
another survey, not then owned or controlled or claimed by Hill ; and 
that, if thè fleld notes in the deed are reversed, they will substan- 
tially describe the 250 acres owned by Hill at the time of the convey- 
ance ; and that, from the time of the conveyance to Poston down to 
the présent time, Poston arid his grantees hâve claimed, controlled, 
and more or less occupied the 250 acres in the Tierwester survey, 
paying ail taxes thereon, and as fully possessing the same as the cir- 
cumstances permitted, while during ail this time neither Hill noi' 
his heirs nor lother grantees hâve made any claim whatever to said 
lands. The casé further shows that, in other deeds made by the 
said Hill about the time of the deed to Poston, he conveyed other por- 
tions of the same tract, reducing his holdings therein to the 230 acres 
sold to Poston, and in one of the deeds the land sold to Poston is 
referred to as being in the Tierwester survey. While it is possible 
that John Y. Hill, while pretending to sell 250 acres of land to Poston 
for a considération of |1,500, may hâve intended in describing the land 
to insert fleld notes which did not refer to any land he owned, yet 
it is not probable nor to be presumed in a court of equity, in the ab- 
sence of proof. Ail the circumstances established by the évidence 
point to the fact that the insertion of such fleld notes was a mistake. 

The decree of the circuit court seems to be just and équitable, and 
we see no reasoQ to disturb it. AfBrmed. 



LOUISVILLE & N. R. CO. et al. v. CENTRAL TRUST CO. OF NEW YORK 

et al. 

(Circuit Court of Appeals, Sixth Circuit. June 1, 1898.) 

No. 653. 

1. Railhoads— Reckivers— Claims foh Track Rentals. 

A claim agalnst a railroad company -which is in the hahds of a recelver 
under foreclosure proeeedings, fur rent of track privilèges accruing prior 
to the appolntment of the receiver, Is pot entitled, as against the mortgage 
bondholders, topriorlty of payment out.of the proceeds of sale, where no 
spécial equities are shown, and it appekrs that the lessor reUed for pay- 
ment upon the gênerai crédit of the lessee wid Its sublessee. 

% ' Same. ■ ' ' 

Track rentals are not In gênerai recognized as of the klnd of claims 
which may become entitled, , on the appointn^nt of a receiver, to prlority 
over the mor|gage bonds. . , 
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Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

This is a suit upon the intervening pétition of the LouisviUe & Nashville 
lîaiîroad Company and the Kentucky Central Kaiiroad Company, tiled In the 
circuit court for the district of Kentucky, in a cousolidated suit In equlty 
there pending, consisting of two original cases, one helng brought by Samuel 
Thomas, a créditer of the East Tennessee, Virginia & Georgia Railway Com- 
pany, and the other a suit by the Central Trust Company of New York, for 
the foreclosure of a mortgage given by the LouisvUle Southern Railroad Com- 
pany to secure its bonds. Thls pétition was presented for the purpose of 
enforclng a preferential clalm upon the fund axlslng from the sale of the 
mortgaged property. The clalm Is founded upon the followlng facts: 

Prior to January 29, 1890, the Newport News & Mississippi Valley Company 
was operatlng a railroad runnlng from the East Into Lexlngton, Ky., and 
stopplng at Merino street. In that clty, where It had a station. The Ken- 
tucky Central Railroad Company also had a Une of road runnlng Into the city 
from the north until it reached a point on the west side of Cox street, nearly 
due west of the station of the Newport News & Mississippi Valley Company, 
from which point it turned to the east, and extended to the station mentioned. 
The LouisvUle Southern Railroad Company had built a railroad from LouisvUle 
to Lexlngton which entered the last-named clty from the southwest to a point 
of junctlon with the Kentucky Central Railroad at the curve near Cox street, 
where the Kentucky Central Railroad turned east, as above stated. The 
LoulsvlUe Southern Railroad had no station at Lexlngton, and It deslred to 
form a connection wlth the Newport News & Mississippi Valley Company's 
road. Accordingly, It entered Into a contract on the 29th day of January, 
1890, wlth the Kentucky Central RaUroad Company, for the use of that com- 
pany's track from the point of junctlon of thelr Unes to the station of the 
Newport News & Mississippi Valley Company, and for certain terminal fa- 
cilltles In the Immédiate locality. Thls contract provided, among other thlngs 
not necessary to be mentioned bere, that the Louisville Southern Railroad 
Company should pay for the use of this portion ôf the Kentucky Central 
Railroad Company's track at the rate of 75 cents for each of its cars passing 
over It, and that ail sums due under the contract should become payable 
durlng the month followlng that In which the service was rendered. The 
contract was to last for the period of 25 yeaxs. The LouisvUle Southern 
Railroad Company began to use the track under this contract In the latter 
part of March, 1890. Very soon after that a controversy arose as to whether 
the contract contemplated payment for the trackage for empty cars. The 
controversy contlnued, and the monthly payments were, In conséquence, not 
paid. 

On June 27, 1800, the LouisvUle Southern Railroad Company leased Its 
railroad and assigned the benefits of the above-stated contract to the East 
Tennessee, Virginia & Georgia Railway Company, and the latter company 
immedlately went Into possession of the leased property, and contlnued to 
use the track of the Kentucky Central Railroad Company. The above-stated 
question of the construction of the contract contlnued unsettled. Matters 
went on In thls way untU September, 1891, when the Kentucky Central 
RaUroad Company sold ont ail its property and contract rlghts to the Louis- 
ville & Nashville Railroad Company, includlng those Inurlng to It under the 
contract with the LouisviUe Southern Railroad Company. The use of the track 
contlnued by the lessee of the last-named company, and wlthout any adjust- 
ment of the controversy as to the meaning of the contract under which the 
privilège was enjoyed. FinaUy, on the 2d day of May, 1892, the LouisvUle 
& Nashville Railroad Company, together wlth the Kentucky Central RaUroad 
Company, brought suit agalnst the LouisvUle Southern Railroad Company and 
its lessee, the East Tennessee, Virginia & Georgia Railway Company, In the 
circuit court for Fayette county, Ky., to recover for the use of the track from 
the beginnlng. Thls suit remalned pending until June 23, 1894, when judg- 
ment was rendered for the use of the track by loaded cars agalnst the Louis- 
ville Southern RaUroad Company durlng the period prlor to the date of the 
lease, and agalnst both défendants from the date of the lease to the commence- 
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ment of ;tllê suit, rejecting the clalm for empty cars. Whlle tWs suit was 
pending, and on the 25th day of June, 1892, the suit of Thomas against the 
East Tennessee, Virginia & Georgla Eallway Company was commenced in the 
circuit court for the district of Kentucky, and a recelver was appolnted, who 
took possession of the rallway company's property and exercised the privilèges 
of the trackage conti-act. Not long afterwards the Central Trust Company of 
New York commenced suit In the same: court against the same Company to 
foreclose a mortgage given by the company to secure Us bonds. The two 
suits were Consolidated, new recelvers were appolnted, and the former re- 
celvers were directed to turn the property over to them. On the Ist day of 
July, 1893, thé East Tennessee, Virginia & Georgla Rallway Company failed 
to paythe rent due the Loulsvllie Southern Eallroad Company, and the lat- 
ter company made default in the payment of the interest due on Its bonds- 
On the 3d day of the same month the Central Trust Company of New York 
commenced suit to foreclose a mortgage given by the Lfoulsville Southern 
Rallroad Company to secure the bonc(s, and incldentally praying that the 
lease above mentioned mlght be canceled. Eeceivers were appolnted In this 
suit, and the recelvers in the Consolidated causes against the East Tennessee, 
Virginia & Georgla Rallway Company were ordered to turn over to them the 
property of the Loulsvllie Southern Rallroad Company, which they had there- 
tofore had In thelr possession, and the new recelvers were ordered to pay and 
be answerable for ail just claîms against the recelvers for the East Tennessee, 
Virginia & Georgla Rallway Company, growlng out of thelr opération of the 
Loulsvllie Southern Bailroad. The several recelvers above mentioned con- 
tinued to use the Connecting track uuder the contract of January 29, 1890. 

On November 8, 18&4, havlng obtalned thelr judgment in the Fayette county 
circuit court as above stated, thèse petltloners flled their; pétition of interven- 
tion in the court below, reclting the: substance of the foregoing statement, 
stating the situation of the severai railroads with référence to each other, 
and the necessity of the Connecting track In the opération of the Louisville 
Southern Rallroad, and, by amendment of the pétition, the diversion of earn- 
ings, both before and after the appolntment of the receivers, to the payment 
of interest on bonds, and to the purchase of equipment and the betterment 
of the property; and the pétition prayed for payment, ont of the proceeds 
of the sale of the Louisville Southern Rallroad property, of the amount alleged 
to be due for the use of the petltloners' track durlng the several periods of 
such usé,— flrst, by the Louisville Southern Rallroad Company from the latter 
part of March, 1890, to June 27, 1800; second, by the East Tennessee, Virginia 
& Georgla Rallway Company from June 27, 1S90, to June 25, 1892; and by 
the recelvers after the last-named date. The Interveners' clalm was referred 
to the spécial master, W. O. Harris, to whom ail other claîms against the fund 
had already been referred. The master reported, in favor of the Interveners, 
for the use of the track durlng ail the periods for whlch clalm was made, 
sums amounting, with interest, after deductlng some payments, to $5,750.80, 
upon flndlngs that the trackage was at ail tlmes a necessity to tlie profitable 
opération of the road, and that tbere were contlnuously large diversions of 
current earnings, more than sufflclent to pay ail current operatlng expenses, 
and that, therefore; the claim was entltled to prlority of payment. Exceptions 
were filed to the âllowance of this clalm as one entltled to préférence over that 
of the bondholders. At the hearlng the court, In effect, sustalned the excep- 
tions so f ari as they related to the clalm for track service prior to the date 
when the recelvers took possession of the Loulsvllie Southern Rallroad, June 
25, 1892, and ovérruled them so far as they related to the use of the track 
by the recelvers after that date. A decree was entered accordingly, and the 
interveners ha Ve appealed from somuch of the decree as disallows priorlty 
to the clalm for traék service whlle it was used flrst by the Louisville Southern 
Rallroad Company, and afterwards ;by its lessee, tlie East Tennessee, Virginia 
& Georgla Rallway Company, 

Helm Brucç, for appellants, ■' ,: 
A. P. Hamplirey, for appelleea. ' 

Befçre LURTON, Circuit Judge, and SEVEEENS and CLARK, Dis- 
trict Judges. 
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SEVEEENS, District Jndge, having etàted the case as above, de- 
livered the opinion of the court. 

As will be seen from the foregoing statement of the f acts, the 
circuit court directed that compensation te made for the use of the 
track, in accordance with the terms of the contract, during the time 
when the court had possession of the property, We hâve, theref ore, 
only to détermine whether or not the court was right in disallowing 
priority to the interveners' daim for the track service from the latter 
part of March, 1890, to June 27, 1890, that being the period of the 
Louisville Southern Railroad Company's occupation, and also during 
the second period, from June 27, 1890, to June 25, 1892, while the 
track was in use by the East Tennessee, Virginia & Georgia Railway 
Company. It will bé noticed from thèse dates that the use by the 
flrst-named company terminated two years prier to the time when the 
receivers were put in possession. It was found and reported by the 
master that during this first period, the claim for which we are now 
considering, the current net eamings were more than sufflcient to 
pay this daim ; and it also appears that surplus earnings were paid 
over to the bondholders for interest, or appropriated to the purchase 
of equipment and for improvements of the road. Upon such f acts it 
is contended by the counsel for the appellants that the proceeds of 
the sale of the mortgaged property may be appropriated to the inter- 
veners' claim for that period, notwithstanding the lapse of time inter- 
vening between the termination of it and the commencement of the 
foreclosure proceedi^gs. But it would be unprecedented for the 
court, upon thèse facts merely, to concède the priority of a claim of 
such a character. There is no proof in the record to show that at the 
time in question the Louisville Southern Railroad Company was in- 
solvent or approaching or apprehending insolvency. The principal of 
the bonded debt, secured by its mortgage, was not due, the interest was 
being paid, and theré was no ground for any action of the trustée to- 
wards foreclosure. There Xvas, therefore, no delay which enabled 
the mortgagor to disappoint its creditors. There is nothing to show 
that the Kentucky Central Eailroad Company relied upon, or had 
any reasons for relying upon, the then current earnings as the source 
from which thèse track rentâls were to be paid, and there was nothing 
in the nature of an equity' which gave it any right to hâve those earn- 
ings applied in satisfaction of the installmènts of rent as they fell 
due. In fact, there was no équitable circumstance which does not 
exist in évery case where a debtor applies his current income to the 
payment of one creditor rather than another. 

Again, in order to constitute an équitable claim upon the current 
inCome, it must appear that the creditor àsserting the claim did, in 
fadt, or presutnably, rely upon an expectatîon of being paid ont of that 
fund. In the présent case it is shown that from the beginning there 
was a question pending between the Kentucky Central Railroad Com- 
pany and the Louisville Southern Railroad Company in regard to the 
construction of the contract on which the amount to be paid Undér 
the contract was to be ascertained. Thé parties took no steps at that 
time to hâve the question determined, and appear by mutual consent 
to hâve let its détermination remain in abeyance. This action shows 
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clearlj enc/ugh that the Kentucky Central. Railroad Company did 
not rely upon or expect payment for this track service at the time or 
out of the current earnings, but must hâve understood that payment 
was postponed until some futui-e time. It is a hopeless proposition to 
say that any équitable charge upon the current income arose upon 
facts like thèse. ;None of the facts upon which équitable çlaims hâve 
been maintained in sults of this character existed. Ail of the cases, 
from Fosdiek V. Schall, 99 U. S, 2S5, to the présent time, in which 
such claims hâve been recqgnized as having priority, rest upon the 
tundamental ground that there were peculiar circumstances, out of 
the ordinary course of business, which, gave rise to a spécial equity, 
which it vas the duty of the court to enforce. 

With respect to the claim of priority for the track rentals during 
the period from June 27, 1890^ tO; Jflue 25, 1892, while the East 
Tennessee, Virgipia & (Jeorgia Eailway Company was pperating as 
lessee the roftd of the Louisville Southern Eailrpad Company, many 
of the above and still other considérations are presented. The lessee 
company was using this pièce of track for its own purposes and its 
own business.;,. It is true that, in a strictly légal sensé, the lessor 
continued to be bound by the obligations of the contract; but, having 
assigned its inteirest therein to, the East Tennessee, Virginia & 
Georgia Kailway Company, with th^ knowledge of the Kentucky Cen- 
tral Railroad Company, followedbv the récognition by the latter com- 
pany of the assigjjment, the lessor company stood in the relation of 
surety for the payment of thèse charges. It .did not conirol the op- 
ération of the road and had no control of the disposition of its earn- 
ings. During the foreclosure proceediipigs resulting in the sale of the 
property of the East Tennessee, Viriginia & Georgia Railway Com- 
pany and the distribution of its assçts, this claim was not Dresented 
to the court, nor was anyattempt made to collect it It was known 
to ail parties: that the nosition qf tlxe XouisV'jlle Southern Railroad 
Company was that of surety merçsly. .We do not say that the mère 
failure to assert this claim against the assets of the Éast Tennessee, 
Virginia & Georgia Rail vs'ay Company during its windiijig up would, in 
and of itself, be a bar to the prosecution of the same/elaim against 
the surety if inherently it were one of an équitable, character, but it is 
one of the circumstanceç which a court of eqnity may properly regard 
as having some be^ipg upon this clairu ,as urged in the présent condi- 
tion of affairs. But beyond ail, this, and with respect to the claim 
for both of the pqriods we haye b|een ppnsidering, the nature of the 
claim itself is of a îcind which, upon the gênerai current of authorîty 
upoi» the ^ubjeqt, disentitles it to à position of priority qver the mort- 
gage debt. Jt ,appears to us to st,{ind,upon no higher or better ground 
than claims fop rentals of rolling stock, which are quite as indispensa- 
ble to the daily opérations p^ a railroaidas are its tracks; and, with 
respect to track rentals for the period, prior to the accession of the 
.receiver, they are not, as a gênerai ruie, reeognizçd as entitled to 
priority. Thowia^ y. Car Go., 149 U. S. 9,5, 13 Sup. Ct. '824. 

The facts in the présent case clearly indicate that the Kentucky 
Central Railroad Company placed its reliance upon the gênerai crédit 
of.the Louisville Southern Railroad .Cqnipany and of the East Ten- 
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nessee, Virginia & Georgia Railway Company, rather tlian upon the 
expectation of displacing the priority of the mortgage lien, to adopt 
the language of Mr. Justice Shiras, in delivering the opinion of the 
suprême court in the case of Thomas v. Car Co.; or, as he else- 
where puts it in the same opinion, "must be regarded as contracting 
upon the responsibility of the railroad company, and not in reliance 
upon the interposition of a court of equity." 

It further remains to be observed tliat much the larger portion of 
the interveners' claim is excluded by the opération of the rule in 
respect to the length of time prior to the appointment of a receiver 
the court will regard in the adjustment of equities of this sort. But 
for the reason that, upon the grounds already considered, we think no 
part of this claim can be given préférence, it is not necessary to draw 
a line of discrimination or to canvass the rule upon this subject It 
was discussed upon this, as well as several other of the aspects of this 
case, by Judge Lurton in delivering the opinion of this court in the 
case of Central Trust Co. of New York v. East Tennessee, V. & G, 
Ey. Co., 26 C. C. A. 30, 80 Fed. 624. There is no error in the decree 
appealed from, and it is affirmed, with costs. 
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HOPKINS V. NORTHERN ALABAMA RY. CO. 

(Circuit Court of Appeals, Fifth Circuit. May 3, 1898.) 

No. 638. 

L RECEIVKRS— EXPENSES— BSTOPPEI.. 

The receiver of a railroad, at the Instigation of the bondholders, made 
several trips to Europe, In an effort to get the property out of its em- 
barrassed ânancial condition. Held, that the bondholders were estopped 
to complaln of the allowance of the receiver's expenses for such trips 
out of the proceeds of the sale of the property under a decree of fore- 
closure. 

3. Same. 

And the purchasers under the sale had no Interest to contest the allow- 
ance of such expenses. 
8. Same. 

ïraveling expenses of a receiver of a railroad, Incurred In golng to 
and from his résidence to the railroad property, and elsewhere about 
the country, in the interests of the property, are properly allowed. 

4. Same— FiNDiNGS op Lowek Court— Review. 

Unless injustice clearly appears, the findings of the lower court allowing 
receiver's expenses and fées will not bê disturbed on appeal. 

Appeal from the Circuit Court of the United States for the Northern 
District of Alabama. 

Exceptions by J. Kennedy Tod, John G. Leiper, and the Northern 
Alabama Eailway Company, as purchasers of the property of the Bir- 
mingham, Sheffleld & Tennessee River Railroad Company at foreclo- 
sure sale, and by E. A. Hopkins, receiver of said company, to the 
mastèr^s report, allowing fées and expenses to said receiver. The 
report was modified, and the Northern Alabama Railway Company ap- 
pealed, and E. A. Hopkins filed a cross appeal. 
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Geo. L. Rives and Giràult Farrer, for Northern Alabama Ky. Co. 
j; P. Martin and E, B: Kruttschûitt, for E. A. HopTdns. 

Before PARDEE and McCORMlCE, Circuit Judgés, and SWAYNE, 
District Judge. 

PARDEE, Circuit Judge. The Birmingham, SheflQeld & Tennessee 
River Railroad Companjj a corporation organized under the laws of 
Alabama, owned and operated a! r&ilroad from the town of Sheffield, 
Ala., to the town of Parish, on the line of the Georgia Pacific Railroad, 
running through some five counties in the state of Alabama. April 
1, 1889, the said company executed to the Kniclierbocker Trust Com- 
pany, a New York corporation, a deed of trust under which |2,975,000 
of bonds were'îssued to the ShefiSeld & Birmingham Construction 
Company, which bonds were by the last-named company afterwards 
hypothecated to varions parties. On June 1, 1893, the railroad com- 
pany having been in default in the payment of interest on the afore- 
said bonds for more than a year, the Knickerbocker Trust Company 
flled its bill in the court a qua, asking for the appointment of a re- 
ceiver, the foreelosure of the trust deed, and a sale of the mortgaged 
premises. The railway company answered the bill, admitting ail its 
allégations; whereupon, on June 7, 1893, the coui-t appointed E. A. 
Hopkins, a citizen of Philadelphia, receiver of ail the property of the 
Birmingham, ShefSèld & Tennessee River Railroad Company. The 
évidence shows that Mr. Hopkins was selected as receiver by and 
through the consent of the parties iù interest. The receiver, having 
flled his bond, on June 16, 1893, took possession of the railroad, and 
thereafter held and operated the same^ under the direction of the 
court, until November 30, 1895,.when he turned over the property to 
the purchasers thereof. A decree of foreelosure and sale was entered 
in favor of the Knickerbocker Ti'ust Company on July 5, 1895, by the 
terms of which it was ordered ;(;Iiat the railroad should be sold by a 
commissioner therein appoinlied ; that the purcliasers should pay to 
the commissioner the sum of $50,000 in cash; that the purchasers 
should be entitled, in the sëttléméht of the baîaniee of the purchase 
price, to turn in or use receiver's certiflcates, or other valid claims 
against the receiver, or bonds of the railway company; that the re- 
ceiver should not receive any bid for a sum less th?in |500,000; that 
the proceeds of the sale were to be applied to the payment of the ex- 
penses of the sale and the dèbts and liabilities incurred by the receiver 
in the opération of the railway property, including a reasonable al- 
lowance to the said receiver for his compensation and for his attor- 
ney, the clerk's fées, the chàtges bt the trustée and its counsel, ail 
such sums as might by subséquent orders in the cause be declared 
to be payable ont of thé pUrchaSe money and be prior in lien to the 
bonds secured by the mortgage ànd deed of trust, the bonds, coupons, 
and interest thereon Secured hy the first mortgage in f uU, or, if there 
be not sufiacient, à pro rata amount thereon, and to the payment of 
the balance, if any, into court. The railroad was sold under said 
decree on September 16, 1895, to J. Kennedy Tod and James J. 
Leiper, who duly complied with the terms of sale. On October 29, 
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18&5, the sale to Tod and Leiper was conflrmed, and a deed ordered, 
^nd in the decree to that effect the f oUowing provision is f ound : 

•'And that the said purehasers, J. Kennedy Tod and James J. Leiper, and 
their helrs and asslgns, be, and they are hereby, allowed to appear, either in 
person or by attorney, before the said spécial master, and also before the 
court, in any and ail proceedings wherein and whereby any claim against 
said Birmingham, Sheffleld & Tennessee River Railroad Company, or the 
receiver of said company, Is sought to be declared to be payable ont of the 
«aid purchase money, or to be prior In lien to the mortgage bonds of said 
railroad company; and the said purehasers, and their heirs and asslgns, shall 
iiave the right to appeal from ail decrees In such cases to the same extent as 
the original parties to the said suit." 

On January 9, 1896, the receiver presented his final report, accom- 
panied by a statement of his personal expenses, and a pétition asking 
for compensation, and the appointment of a master to détermine the 
amount thereof. Upon this pétition, a decree of référence was en- 
tered the same day containing the f ollowing provision : 

"It Is further ordered and decreed that the said master shall be empowered 
to hear the testimony of such witnesses as the petltioner and said parties may 
cause to be brought before him, and such other testimony as may be legally 
admissible In such cases, and from such testimony to find, flx, and détermine 
the amount of the said receiver Edmund A. Hopliins' compensation, and that 
he report the amount of his flndings to this court by the 27th day of April, 
1896." 

After taking much évidence, the master flled an elaborate report, 
recommending that the receiver be allowed for compensation as re- 
-fceiver the sum of |20,000; for personal expenses, — trips to Europe 
$3,150, and for other personal expenses |3,022.50, — making a total of 
126,172.50, subject to a crédit of |6,12T.82. To this report exceptions 
were flled by J. Kennedy Tod and John G. Leiper and the Northern 
Alabama Railway Company, as purehasers of the railway property at 
the foreclosure sale. The grounds of the exceptions were that per- 
sonal expenses should not hâve been allowed at ail, because no item- 
ized accounts were presented, nor vouchers produced, nor were said 
expenditures necessary; and that the compensation of |20,000 is 
excessive, and not warranted by the testimony. Hopkins, the re- 
ceiver, also flled exceptions to the report, claiming that the sum al- 
lowed him as compensation was inadéquate and not reasonable. The 
exceptions to the master's report were heard before the court, ail 
parties being represented by counsel ; whereupon the court, being 
of opinion that the |20,000 allowed the receiver for compensation 
was excessive, and that the sum of $5,000 per year would be a just 
and reasonable compensation, maintained the exceptions flled by the 
purehasers to that extent, but otherwise overruled ail exceptions, 
and entered a decree accordingly. From this last decree the Northern 
Alabama Kailway Company, as purchaser, appealed, assigning as er- 
ror the allô wance by the spécial master and the court of the personal 
expenses claimed by the receiver. Only the Northern Alabama 
Railway Company and E. A. Hopkins were made parties. Hopkins 
entered a cross appeal against the Northern Alabama Railway Com- 
pany solely, assigning as error that the court erred in overruling the 
receiver's exceptions, and reducing the amount of compensation as 
allowed by the spécial master. 
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The évidence shows that the master reports thàt the expenses of 
the receiver in his several trips to Europe were incurred while the 
receiver was visiting Europe in the interest and at the instigation of 
the bondholders, and with the consent of the stockholders of the rail- 
way'çornpany, to try and bring aboût a reorganization which would 
get the property ont of its then embarrassed flnaneial condition, and 
complète the railroad in accordance with its original design; and 
that it was then believed by ail the parties that the receiver, because 
of his knÔA^'ledge of the subject, would be the best person who could 
be selected to présent the plans to those who were already interested 
in the property as well as to those from whom it was hoped additional 
capital cbuld be obtained. • 

Without seriously denying this évidence, the appellant contends 
that the business was entirely outside of the receiver's duties under 
the order of the court, which, it îs claimed, were limited to managing 
and operating the railroad, keepiîig it open as a public highway, and 
to collecting money due to the company; and that, as the endeavors 
to successfully reorganize the property were fruitless, the expense 
cannot be allowed, particularly as against Tod and Leiper and the 
Northern Alabama Railway Company, purchasers of the property. 
On the other hand, it is contended that Leiper and Tod were really a 
purchasing committee, representing ail the bondholders, and that, 
as the expenses weré incurred in the interest of and with the con- 
sent of the bondholders, they cannot be allowed to object to the ex- 
pense; and it is further contended that it was proper for the receiver 
to act in conjunction with, and in the interest of, ail the bondholders, 
to endeavor to bring about a reorganization of the property. As to 
thèse expenses the spécial master reports as foUows : 

"It further appears from the testlmony given and the papers flled In thls 
matter that, while this suit was In progréss, several plans were set on foot, 
or attempted to be set où foot, betwèeïi Messrs. J. Kennedy Tod and John G. 
Leiper, representing the bondholders, and the receiver, and with the consent 
of the stockhplders of the railroad, to get the property ont of its then condi- 
tion, and complète It, In accordance with its original design, Into Birminghani, 
and extending it to Riverton; and that it was thên believed that, becaùse of 
his knowledge of the subject, the receiver In this cause would be the best 
person who could be selected to présent the plans to those who were already 
Interested In the property, as well as to those from whom it yras hoped the 
necessary additional capital could, be obtained; and that, pursuant to fhàt 
understandlng, Mr. Hopkins made three trips to Europe, as testifled to by hlm, 
and which were fuUy known by -Messrs. Tod and Leiper. It cannot be 
believed that it waa understood by, those parties that Hopkins was maklng^ 
thèse trips, or 'excursions,' as couns^l- for the lailway company term them, 
with the intention or expectatlon oit pâylng ils owh expenses. He had no 
interest in the property, either as bondhplder or stockholder, and, although 
he admits an Interest in the property by reason of the stock In the railroad 
company belonging to his friends, It could hardly be supposed that his friend- 
ship would be carried to the estent of his paying out |3,150, when the prop- 
erty Involved was flrst called upon to pay ofi the èlaim bî the bondholders, 
amounting to about $1,700,000, together with ail prior claims and the costs of 
this litlgation, before anything could possibly be realized upon the stock in 
the railroad. It might be argued that there rciay hâve been some other plan 
understood betw;een Mr. Hopkins and thèse représentatives of the bondhold- 
ers looking to his compensation in this regard, and a repayment of his ex- 
penses, but if sUich a plan'existedlt might well be presumed they would hâve 
made it known on the hearing. Nor can I flnd, after careful perusal of the 
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plans of reorganlzation flled as part of the testimony in this cause, any pro- 
vision by which any compensation for payment of expansés is made to Hopkina. 
Of course, the distinction must be Isept In mind that, even if It had been 
agreed between the parties to the litigation that provision should be made by 
the court to pay the recelver's expansés of thls character, and that, without 
notice of such a clalm, third persons should hâve bought the property under 
the decree rendered In this suit, it might be dôubted if the court would im- 
pose thèse expansés as a prior claim under its decree; but in this case the 
purchasers of the property were the same parties with whom ail prior trans- 
actions had been had, and they had acted with the receiver in his elïorts to 
put the property on Its feet, and they would hâve been the beneflciaries had 
his and thelr efforts been succassful. It seems that it would be just and 
équitable that the amount shown to hâve been expended on thèse trlps, about 
which there was no contention, should be allowed. It is shown that the 
Northern Alabama Kailroad Company simply stands in the 'shoes' of Messrs. 
J. Kennedy Tod and John G. Leiper, the purchasers of the railway property, 
who themselves represented the bondholders of the Birmingham, Sheffield & 
Tennessee Eiver Railway Company, and that they assigned their bld to said 
Northern Alabama Railway Company, which is a new corporation, organized 
for the purpose of operating the purchased property." 

The view we take is that, under the circumstances reported by the 
spécial master, the bondholders are estopped to deny the propriety 
of the expenses incurred by the receiver at their own instance and 
for their own benefit, and that the purchasers of the railway prop- 
erty under the decree of foreclosure and sale, as such, hâve no inter- 
est to contest the expenses of the receiver. The other expenses 
of the receiver which are contested appear to hâve been incurred by 
the receiver in traveling to and from his résidence to the railway 
property and elsewhere about the country, in the interest of the 
railway property in his custody. As the évidence shows that such 
traveling was necessary in looking after the involved interests of 
the railway property in his charge, we are of opinion that they were 
properly allowed, and we take this view the more readily because, 
generally, in such cases, the expenses allowed receivers of railway 
property are so identifled with the matter of compensation as to ordi- 
narily aflect, if not control, the allowance made by the court. The 
receiver's compensation, as flxed by the circuit court, appears to be 
reasonable, under the évidence. Certainly, it cannot be held ex- 
cessive on appeal, for we cannot say that it was unjust, insuiBcient, 
or unreasonable. 

We had occasion to déclare the rule în matters of this kind in 
Gaines' Adm'r v. Mills' Ex'rs, 13 U. S. App. 229, 235, 4 C. C. A. 521, 
525, and 54 Fed. 614, 617: 

"Appellate courts are generally not disposed to disturb the findlngs of the 
lower courts in the matter of compensation for services of trustées, solicitors, 
receivers, and masters rendered In the conduct of litigation in said courts, 
whether based on findings of masters or verdicts of jurles, unless injustice 
clearly appears, for the reason that the court below should hâve considérable 
latitude of discrétion on the subject, since it has far better means of knowing 
what is just and reasonable than an appellate court can hâve. See Trustées 
V. Greenough, 105 U. S. 527, 537; Cowdrey v. Eallroad Ce, 1 Woods, 331, 341, 
Fed. Cas. No. 3,293; and Head v. Hargrave, 105 U. S. 45." 

We have been furnished with no authority to justify us in depart- 
ing from the rule above declared. We do not iind it necessary to 
pass upon the question, much argued in the briefs, whether it is 
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proper to permit a receîver of the court to participate in schemes of 
reorganization. Nor do we décide that the appellant has on the 
record an interest sufflcient to warrant his appeal (but see Central 
Trust Go. V. Grant Locomotive Works, 135 U. S. 207, 222, 10 Sup. Ct. 
736), nor that either the appeal or cross appeal waa properly taken. 
The decree of the circuit court is afiSrmed. 



OTTO V. EEGINA MUSIC-BOX CO. 
(Circuit Court, D. New Jersey. May 5, 1898.) 

1. Administkatobs— Appointment— JuRisDicTiON— Pleàding. 

One claiming tltle to a patent by assignaient from an admlnlstrator of 
the former owner, appolnted by tlie surrogate's court of tlie clty and 
county of New York, whlch Is a court of limited and Inferior jurlsdlctlon, 
must allège the facts upon which its jurisdiction to make the appoint- 
ment was founded; and if the blll does not show whether the deceased 
dled intestate, whether, at the time of his death, he was a résident of the 
city and county of New York, or whether he had any property there to be 
adnainistered on, It is subject to demurrer. 

a. Samb. 

The mère averment that one was duly "appolnted" admlnlstrator Is not 
sufflcient to show his authorlty as such, for his power arisesonly from the 
issuance of letters of administration to hlm. 

This was a suit in equity by Gtistav Otto against the Regina Mûrie- 
Box Company. The cause was heard on demurrer to the bill. 

Antonio Knauth, for çomplainant. 
W. Laird Goldsborough, for défendant. 

KIRKPATRICK, District Judge. The çomplainant in thîs cause 
has filed his bill of complaint, in which, among other things, he claims 
title to certain létters patent of the United States numbered 401,187 
and 401,188. He sets out that thèse patents were issued on the 9th 
of April, 1889, to one Térrence À. McCauley, otherwise known as 
Thomas A. McCauley, and then avers as follows: 

"And your orator further shows that the sald Térrence A. McCauley, other- 
wise known as Thomas A. McCauley, dled on the lîth day of April, 1894, 
and that Daniel McCauley, of Springfleld, Massachusetts, was on the 23d day 
of May, 1894, duly appolnted by the surrogate of the clty and county of New 
York admlnlstrator of the goods, chattels, and crédits of sald Térrence A. Mc- 
Cauley, otherwise lînown as Thotaas A". McCauley." 

The Mil then allèges that the said Daniel McCauley, on the 5th day 
of October, 1894, as such adminîstràtor, duly assigned, transferred, 
and set over the entke right, titje, and interest in said letters patent 
to William H. Hoschke, through' whom the çomplainant claims to be 
the owner. Tp this bill the defeùdant has flled a gênerai demurrer, 
and, as one of the causes of deinuirer, shows that the bill of complaint 
fails to set out a good and sufaeient title to the said letters patent 
In examining thé complàinànt'a Chain of title as set out in the bill of 
complaint, it will be observed that the only allégations concerning 
the authoritj' of Daniel McCauley tO make a transfer and assignment 
«f Térrence A. McCauley's interest or ownership of the patents in suit 
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are that Terrence A. McCauley, otherwise known as, Thomas A. 
McCauley, is dead, and that Daniel McCauley was duly appointed his 
administrator by the surrogate of the city and county of New York. 
The surrogate's court is one of inferior and limited jurisdiction (Bloom 
y. Burdick, 1 Hill, 139); and therefore the facts upon which the 
jurisdiction of the court is founded should be set out in the pleadings 
(Dakin v. Hudson, 6 Cow. 224). Upon such questions of fact the bill 
is silent. Whether Terrence A. McCauley, otherwise known as 
Thomas A. McCauley, died intestate, whether at the time of his death 
he was a résident of the city and county of New York, or whether he 
had in the city and county of New York any property to be adminis- 
tered upon, the Mil omits to state. If thèse jurisdictional facts had 
been alleged, it would bave been necessary to bavé shown, further, 
that the court had proceeded to final decree before the proceedings 
would bave been presumed to be regular. Reeves v. Townsend, 22 
N. J. Law, 396. 

The mère désignation or appointment of one to act as adminis- 
trator is but an interlocutory order, and confers no powers upon the 
appointée. It is but a preliminary step to the final act of granting 
the letters of administration, which issue to thé person appointed 
when he shall bave given bond for the faithful performance of his 
duties or otherwise comply with the requirements of the court. So, 
it was held in Beach v. King, 17 Wend. 197, "that one cannot be an 
administrator unless letters of administration of the goods, chattels, 
and crédits of the intestate hâve been granted to him"; and that 
"the proper mode of pleading the fact is by direct allégation that such 
letters were granted." The court held that the allégation that the 
party was "duly appointed administrator consists partly of matter of 
fact and partly of matter of law, and was not capable of trial." The 
case of Beach v. King, supra, differs from that of Wheeler r. Dakin, 12 
How. Prac; 537, cited on plaintiff's brief, in that the latter was ren- 
dered under the Civil Code of Procédure in New York, which bas no 
applicability in the state of New Jersey. From what bas been 
said, it f ollows that the complainant bas failed to show, by proper aver- 
ments, that Daniel McCauley had any authority to make transfer of 
the interest of Terrence A, McCauley or Thomas A. McCauley, to 
whom the letters patent were issued; and that in conséquence the 
title thereto, so far as the allégations in the bill show, still remains 
in the heirs or légal représentatives of Terrence A. McCauley or 
Thomas A. McCauley, ànd not in the complainant. Inasmuch as 
there is but one demurrer, which cannot be allowed in one part and 
overruled as to another part in the same proceeding (Wellesly v. 
Wellesly, i Mylne & C. 554), judgment must be for the défendant. 
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DAVIS y. PORT ARTHUR ÇHANNBL & DOCK CO. 

(Circuit Court of Appeals, Flfth Circuit. May IS^ 1898.) 

No. 699. 

1. CoRPOHATiOîîS— Texas Channel aNd Dock Uompattibs— Powees. 

A channel and doek company organized under Sayles' Ann. St (Tex.) 
1897, §§ 721, 722, and authorlzed to construct a channel "across, along, 
through, or upon" certain waters wlthin the jurisdjctlon of the States, is 
not restrlcted tô a route through such waters, hut may construct Its chan- 
nel along the borders of ttte same. 

2. Injunctiok Pkndbntb Lite— Condbmnation ProcebbINôb. 

An application for an Injunction pendente llte is addressed to the sound 
discrétion of the court, and will be granted only ,to prevent irréparable 
injury; hence a corporation haylng instituted proceedings for the con- 
demnation of land, and a coritroversy having arlsen as to the value there- 
of, an injunction will not Isâue to restraln the corporation f rom entering 
■' upon the land untll the tecminatlon of the condemnatlon suit, where the 
corporation has given bond In a sum sufflcient to cover ail damages, and 
■ the whple controversy appears to be ratber an attempt to def eat the pur- 
pose ot the corporation thân a simple contest as to the value of tbe land. 

Appeal from the' Circuit Court of the United States for the 
Eaatem District of Texas. 

This is an application by tbe àppellant,' -Davis, in the United States circuit 
court for the Eastern district of Texas at Beaumont, for an injunction re- 
etrainlng the appellee, the Port Arthur Channel & Dock Company, its agents 
and employés, from entering or remainlng upon two certain tracts of land 
in which the àppellant ownS an undlvided interest, and from the prosecution 
of any work or construction on àny part thereof, or from doing any act in 
Jeopardy of plalntiffs right and peaceable possession of sald premises pending 
the adjudication of the rights of the plaintiff and the défendant in a common- 
law cause In sald court, In which the défendant company was seeking to con- 
demn sald land for the purpose of cntting a channel through it. PlaintifC's 
land is deseribed as an undlvided one-eighth interest in divisions A and 6 
of a tract of land on the west slde of and upon the waters of Sabine Lake and 
Sabine Pass, known as the "Dennis Gahagan League" of land. The common- 
law case referred to is a proceeding which was originally commenced in the 
county court of JefCerson county, Tex., by the appellee, to condemn sald land 
for the purposes of sald channel company, bdth as to the construction of its 
channel and for a right of way on èach slde of it. That suit was removed 
to the United States circuit court at Beaumont after the commissioners ap- 
polnted by the county judge for that purpose had awarded damages to àp- 
pellant, and the amount had been paid into the county court, and the àppel- 
lant had filed his objections to the award, and the proceedings had become 
a case in court for trial as in other causes, and this application was iiled 
after sald removal. The grounds of the application are, briefly, as follows: 
"(1) The charter of the Port Arthur Channel apd Dock Company is void, 
because it àuthorizes the construction of Its channel from the waters of the 
Gnlf of Mexico, at Sabine Pass, aioiig and across Sabine Lake to a point at 
or near the town of Port Arthur; and Sabine Lake is a body of water not 
wlthin the jurisdiction of .the state of Texas, and sald charter is not, therefore, 
authorlzed by the constitution and laws of the state of Texas nor of the United 
States, but in contravention thereof. (2) Said charter contemplâtes the con- 
struction of a channel through the waters of Sabine Lake, not to enter the 
mainland until it reaches a point at or near the town of Port Arthur, whereas 
the route of the channel, as designated by said company, does not touch Sa- 
bine Lake, but enters the mainland before reaching said lake, and continues 
through the mainland until it reaches Taylor's Bayou, a navigable stream, 
and, after crossing the same, extends to the town of Port Arthur. (3) The 
usefulness of Taylor's Bayou as a navigable stream would be destroyed by 
cutting the channel into it, as its waters would be diverted from their natural 
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course Into the Port Arthur channel, and its depth would be reduced, and no 
permit had been obtained froœ the United States government for the construc- 
tion pf the channel. (4) There was no neeessity for cuttlng the channel where 
the Company proposed to construct it— between Taylor's Bayou and its South- 
ern terminus— for the purpose of reaching a safe place for wharfs and doclis; 
that Port Arthur is nine miles in a northerly direction from where the channel 
enters the mainland, and the entlre property between the two points Is com- 
paratively level, the height at Port Arthur being about the same as at the 
Southern terminus of the channel. (5) In the condemnation suit pending be- 
tween the parties hereto the commissloners had reported the damages of ap- 
pellant by reason of the condemnation of his land to be $281.60, and appellant 
had filed exceptions to said award, and thèse objections were still pending, 
and had not been determined, and the cause stood for trial de novo, and the 
award had been set aside and held for naught, and appellee had no right to 
enter upon said land untll said proceedings should be finally determined." 
Irréparable ipjury to appellant's land was alleged, and an injunction was 
prayed for as already stated. A restraining order was granted by Hon. A. 
P. McCormick in terms conforming to the prayer for injunction, to continue 
until the further order of said circuit court or one of its judges, and the appel- 
lee was directed to appear before said circuit court at Galveston on February 
28, 1898, to show cause. If atiy It could, why the preliminary Injunction 
should not be granted. On the day named the appellee appeared, and filed 
his reasons why the injunction should not be granted, substantially as fol- 
lows: "(1) That the blll showed no equity on its face. (2) The charter at- 
tached to the bill showed the right of the company to condemn the land. (3) 
Blll showed adéquate remedy at law through the condemnation proceedings, 
and dld not allège insolvency of défendant. (4) Charter showed défendant 
worth a half million dollars, and no irréparable Injury was shown, and ail 
questions in the case could be tried in the condemnation suit. (5) The bill 
did not show that the plaintIfE had land on Taylor's Bayou, and, if it did, 
the United States goTernment only could object to any injury done to that 
stream. (6) The amount assessed by the commissloners as damages to 
plalntifif's land had been deposited In court for the beneflt of plalntiff. (7) 
Res adjudicata In thls: that In equity No. 1, in the United States circuit court 
at Beaumont, the matters set up in plaintiff's bill had been adjudicated against 
him. (8) Plaintiff's land was of but Uttle value, and had never been used 
by him for any purpose. (9) The défendant had a permit from the United 
States goTemrnent to eut Its channel through 200 feet of the water of Sabine 
Pass to where It enters the mainland. (10) Défendant admitted Its Incor- 
poration as charged; also, that the légal tltle to the land was in plalntiff; 
the filing of condemnation proceedings; award as stated; alleged payment of 
that amount Into court; admitted the removal of the cause to the United 
States court as charged; the filing of objections to the award by plalntiff; 
that the channel would cross Taylor's Bayou; but denied that that stream 
was navigable, or that Injury would resuit from cuttlng the channel into it; 
alleged conspiring of plaintlff wlth Kountze Bros, to defeat the construction 
of the canal; and denying other allégations of the bill; asked to glve bond 
to pay any damages that might be assessed in the condemnation suit, and to 
proceed with the construction of the canal through plaintiff's land." The 
case was heard, the preliminary Injunction prayed for was refused, and the 
défendant permltted to proceed with the worli of digging the channel upon 
giving a bond in the sum of $5,000 conditloned as asked by défendant. 

A. H. Willie, for appellant. 

Hal. W. Gréer and R. A. Gréer, for appellee. 

Before FARDEE, Circuit Judge, and SWAYNE and PARLANGE, 
District Judges. 

FARDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

No written opinion having been given in the court below, the ap- 
pellant has assigned errors covering ail possible views and rulings of 
87 F.-S3 
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th'e jud^e a quo, but from the- vièw we take o£ the case the right of 
the appellant to a prelimiûary injunction dépends upon two proposi- 
tiofts, and tte ;ûrst is: Doe^ ttie charter of tjie appellee atithorize 
it to construct its cliannel aloag the route proposed, and thereby to 
pass through and over the appellafit's land, and condemn so much of 
it as may be necessary for the ptirpoSes of the said channel? The 
appellee obtained its charter under article 721, Rev. St. Tex. 1895, 
and article 722 of the same, as amended March 1, 1897 (1 Sayles' 
Ann. St. 1897, p. 289 et seq.), as follows: 

"Ohapter 14. 
"Channel and Dock Corporations. 

"Art. 721. This tltle shall embrace and Include the création of private cor- 
porations for the purpose of constructing, owning, and operating deep-watér 
channels from the waters of the Gulf pf Mexico along and across any of the 
bays on the coast of this state to the mainland for the purpose of navigation 
and transportatlon, and for the construction, owning and operating docks on 
the coast of this state for the protection and accommodation of ships, boats 
and ail kinds of vessels for navigation; and their cargoes. Acts 1887, p. 91. 

"Art, 722 (644b) Channel Corporati,dns; Added Powers. Every such channel 
corporation shall, in addition to the powers herein conferred, hâve power: 

"(1) To cause such examihation and survey for its proposed channel to be 
made as may be necessary to thè sélection of the most advantageous route 
for such purpose by Its offlcers, agents or servants to enter upon any of the 
waters of such bays and upon any of the lands of this state, or of any person. 

"(2) To take and hold such voluhtary' grant of real estate and other prop- 
erty as shall be made to It to aid in. the construction and maintenance of Its 
deep water channel and works pertinent thereto. 

"(3) To construct its channel across, along, through, or upon, any of the 
waters of the bays wlthin the Juri^dïction of this state, and so far into the 
mainland as may be necessary to reach a place for its docks that wiU afiford 
securlty from cyclones, storms, swells and tidal waves with such depth as 
may suit Its convenience and the wants of navigation not less than flve feet, 
and a width of , not less than forty feét. 

"(4) To f urnish to vessels and boats adapted to the purpose f acilitles for 
navigating in and along the entire length of Its channel, and to charge and 
coUect a toU theref or, to be prescribéd and establlsheà by its by-laws, not to 
exceed one per cent, per barrel bulk of the capacity of each vessel for each 
mile of the length of its channel used by the vessel golûg ejther way. 
, "(5) To borrow such sums of mouey as may be necessary for constructing, 
flnishing, or operating its channel, and to issue and dispose of Its bonds for 
any amount so borrowed and to mortgagè its corporate prOperty and fran- 
chises to secure the payment of any debt.oontracted for thë purpose afore- 
said: provided, the damages for any property appropriated by suçh corporation 
shall be assessed and paid foi- as is proyidéd for in the. Case of railroads. 

"(6) To enter upon and condemn and apprppriate any larids of any per- 
sons or corporation that may be necessary for the uses and purposes of such 
channel corporation, the damages for any property thus appropriated to be 
assessed and paid for in the same manner as provided by law in the case of 
railroads; provided that no damages shall be assessed against or paid by 
it for any portion of the route of the channel embraced within and covered 
by the waters, of any bay or lake on the coast of this state, nor for any 
portion of any islànd belonging to the state that may be requisite and nec- 
essary to the construction and successful opération of its channel: and pro^ 
vided, further, that its right of way shall not be less than the actual width 
Of its channel, nor more than seven hundred feet in width on each side of its 
channel: provided, that when the land sought to bé condémned under this 
chapter is arable land, such right of way shall not extend further than six 
hundred feet on each side of the channel from the edge or boundary of said 
channel." 
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An inspection of thèse statutes, particularly in connection witli 
the folio wing sections of the same chapter in relation to dock and 
channel corporations, shows that the right to expropriate the ap- 
pellant's land for the purposes of channel cannot be questioned, if 
the route of the channel is laid out within the law, and in accord- 
ance with its charter. The charter of the company purports to au- 
thorize it to construct, own, and operate a deep-water channel from 
the waters of the Gulf of Mexico at Sabine Pass, along and across 
Sabine Lake, on the coast of Texas, to a point on the mainland at 
or near the town of Port Arthur, in the county of Jefferson, in the 
state of Texas, and to control, own, and operate docks along the 
coast of the state of Texas, at or near said channel, for the protec- 
tion and accommodation of ships, boats, and ail kinds of vessels for 
navigation and their cargoes, with full authority to exercise ail of 
the powers and enjoy ail the rights and privilèges prescribed by 
chapter 14 of title 21 of the Revised Statutes of Texas of 1895, and 
ail acts amendatory thereof and supplemental thereto. The charter 
follows the language of the Eevised Statutes of 1895, except that in 
the Revised Statutes power is given to construct channels from the 
waters of the Gulf of Mexico along and across any of the bays on 
the coast of this state, and the charter authorizes the construction to 
begin at the waters of the Gulf of Mexico at Sabine Pass, and to 
run along and across Sabine Lake to a point in the mainland at or 
near the town of Port Arthur. The channel actually laid out by the 
company, and the location given it, begins at Sabine Pass, several 
miles above the Gulf, and without touching the waters of Sabine 
Lake, and going along and across that lake to the mainland near 
Port Arthur, goes directly into the mainland within 200 feet of its 
beginning point, several miles from the town of Port Arthur, and 
runs the rest of its route through the mainland, bordering on and 
along Sabine Lake till it reaches Port Arthur. The land bordering 
upon Sabine Lake, and particularly the land of the appellant through 
which the channel is to be constructed, is open, unimproved, low, 
flat, sait marsh, unflt for cultivation of any kind, and practically in 
high water the borders of the lake are not well deflned. Assum- 
ing that the beginning of the proposed channel in the waters of 
Sabine Pass is équivalent to beginning at the Gulf of Mexico, the 
proper location of the channel therefrom seems to dépend upon the 
force and effect of the words "along and across" in article 721, and 
"across, along, through, or upon" in paragraph 3, § 722. "Across" 
the waters of any bay would seem to warrant the locating of a chan- 
nel in and through any bay in any direction. "Across, through, or 
upon" the waters of any bay certainly warrants a channel in any 
direction. "Along the waters of any bay" does not necessarily mean 
over, in, or through the waters, and may well mean along the bor- 
ders of any bay; and in the statutes under considération it seems to 
mean that or nothing. Considering the object of the statutes and 
the purposes of the appellee company, the narrow construction con- 
tended for is not admissible. 

Concluding, as we do, that the charter of the appellee company 
authorizes it to construct its channel along the route proposed, and 
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thereby to pass through and over appellant's land, and by proper pro- 
ceedings expropriate the said land; the next proposition is: Under 
the peculiar circumstances of this case, is the appellant entitled to 
an injunction pendente lite to restrain the appellee company from 
entering upon the said land for the purpose of digging its channel 
until the final détermination of the expropriation suit, and the pay 
ment of the damages awarded? Section 17 of article 1 of the Texas 
constitution reads as follows: 

"No person's property shall be taken, damnged, destroyed or applied to 
public use wlthout adéquate compensation being made, unless by the consent 
of such person; and when taken, except for the use of the state, such com- 
pensation shall be flrst made, or secured by a deposit of money, and no 
irrévocable or uncontroUable grant of spécial privilèges or immunitles shall 
be made, but ail privilèges and franchises granted by the législature, or cre- 
ated under Its authority, shall be subject to the control thereof." 

The articles of the Revised Statutes of 1895 of Texas bearing on 
the question read as follows: 

"Art. 4463.— When the said commissioners shall hâve assessed the damages 
they shall reduce their décision to wrlting, stating therein the amount of 
damages due the owner of such real estate, if any be found to be due, and 
shall date the same and sign it, and shall file the said assessment, together 
with ail other papers connected with the case, with the county judge without 
delay." 

"Art. 4468.— If elther party be dissatisfled with the décision of such com- 
missioners he may, within ten days after the same bas been flled with the 
county judge, file his opposition thereto in writing, setting forth the particu- 
lar cause or causes of his objection, and thereupon the adverse party shall be 
clted, and said cause shall be trled and determlned as In other clvU causes 
lu said court 

Art 4469.— If no objections are flled to such décision wlthln the tlme pre- 
scribèd In the preeeding article, the county judge shall cause the said 
décision to be recorded In the minutes of said court, and tnay issue the 
necessary process to enf orce the same." 

"Art. 4471.— In no case shall such corporation be entitled to enter upon and 
take the property condemned wlthout flrst having paid whatever amount of 
damages and costs may havé been awarded or adjudged against It." 

Construing thèse statutes, the Texas suprême court, in Gulf, 0, & 
S. P. Ry. Co. V, Ft. Worth & E. G. Ey. Co., 86 Téx. 537, 546, 26 S. 
W. 54, 60, said: 

"Under the law the award could not be made the judgment of the court 
until after the expiration of ten days from the tlme It was returned Into 
court, and durlng that tlme plalntiff, by flling his objections to it, would hâve 
been entitled to a triai de novo before a jury, by which objections it would 
hâve set aside the award, and thus hâve secured ample protection before the 
county court, with the right of âppeal to the court of civil a,ppeals If its rlghts 
were not fully protected by the judgment of the county court." 

In Travis Co. v. Trogdon, 88 Tex. 302, 31 S. W. 358, the court held, 
in effect, that where the condemnation was for the use of the state 
the statute might provide for entry lipon payment of the assessment 
made by the commissioners, thereby inferentially holding the con- 
verse to be true, i. e, if the condemnation is for the beneflt of private 
corporations, and not of the state, pâymént of the amount awarded 
will not authorize the condemning party to occupy and use the land. 

In Ditch Co. v. Hudson, 85 Tex. 587, 22 S. W. 398, the commission- 
ers had reported, and tte âïnount of their award had been paid into 



DAVIS T. FOBT ARTHUB CHANNEL * DOCK CX>. 517 

court by the condemning party, at the time the owner applied for 
injunction to prevent entry upon his land, and the court held that an 
injunction to prevent entry upon the land should be granted, to con- 
tinue till the condemnation proceedings were finally determined. 

Thèse décisions of the highest court of the state of Texas on the 
construction of the constitution and expropriation statutes of the 
state show that the appellee company had no right to enter upon the 
lands of the appellant for the purpose of digging its canal until com- 
pensation had been made, or the damages had been judicially as- 
sessed, and the amount thereof deposited; and that the deposit made 
by the appellee company in the county court of Jefïerson county upon 
the award made in that court, and afterwards vacated, is without 
value; and it may be conceded that such will be the decree in the 
instant case on final hearing. This, however, does not meet the ques- 
tion in hand. The présent application is for an injunction pendente 
lite to restrain the appellee company from committing trespass, and 
to compel the appellee to desist from further trespassing, and to aban- 
don the digging of its channel pending and until the final détermi- 
nation of the litigation. Such injunctions are issued in the circuit 
court in the sound discrétion of the chancelier, to prevent irrépara- 
ble injury pending the final détermination of the rights of the par- 
ties. It is only recently such discrétion could be reviewed on ap- 
peal, and the effect of the appeal is merely to substitute the judg- 
ment and discrétion of the appellate court for the judgment and dis- 
crétion of the circuit court. 

The circumstances of this case are peculiar. The case does not 
show a simple case of contest as to the value of certain lands to be 
expropriated for a canal; it rather shows an attempt, of course with- 
in the party's right, to defeat entirely the construction of the canal; 
and the grounds of attack cover many matters which, if well taken, 
would be fatal to the projected improvement without in the slightest 
degree beneflting the appellant. The appellant only owns an undi- 
vided one-eighth interest in the lands sought to be expropriated, and, 
although it is shown to be low, flat, sait marsh, unfit for human 
habitation, and unfit for farming or cultivation of any kind, he claims 
for it a value of $200 per acre on the water front aud $100 per acre 
back from the water, while his co-owners of the other seven-eighths 
of the same land hâve acquiesced in the condemnation at the com- 
paratively insigniflcant figure of less than $6 per acre. Considering 
the character of the land, it is by no means certain that any kind of 
canal digging done upon it pending the litieation would do any sub- 
stantial injury, even if thereafter the canal should be abandoned. 
A jury of the freeholders in Jefferson county awarded the sum of 
$281.80 as the actual damages to the appellant for the expropriation 
sought, and that amount of money has been deposited to the crédit 
of the appellant. The circuit judge required the appellant to file a 
bond in the snm of $5,000, conditioned to pay ail damages which 
may be flnally adjudged against the Port Arthur Channel & Dock 
Company in the condemnation proceedings. Without expressing any 
opinion as to the real value of the land in question, we are of opin- 
ion that the deposit already made and the bond required by the 
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circuit court fnllj protect the appellant from ail damages he may 
possibly incur pending the litigation, and that no injunction pend- 
ing the said litigation is necessary to prevent irréparable injury. 

The other questions raised by the assignments of error need not be 
passed upon at this time. The order of the circuit court appealed 
from is aflBrmed, 



GLOVBR et al. v. BQUITABLH MORTG. CO. OF KANSAS CITY et al. 

(Circuit Court of Appeals, Fihh Circuit. May 17, 1898.) 

No. 669. 

1. CoNTKACTs — What Law Govhrns. 

Complalnants, husband and wife, consulted their attorney at Memphis, 
Tenn., about securing a loan on Mississippi real estate. He advised them 
to vislt tlie office of a loan company at Vlcksburg, Miss., witli liim, whicli 
tlie husband did. A bargain was struck, and papers drawn, which were 
sent to Memphis for the wife's slgniature. The notes were payable in New 
York, and the money was sent from Vicksburg to Memphis to complaln- 
ants. The attorney received a commission on loans from the company. 
Eeld, that the contract was a Mississippi contract, to be construed by the 
laws of Mississippi. 

2. USURY— SOMCITOK'S FbeS ON MOBTGAGES. 

Provision In a deed of trust for the payment of sollcitor's fées on de- 
fault In no way affects the rate of Interest thereon. 

8. SamB— PbOTISION AGAINST TAXATIOlt. 

Provisions In a trust deed giving the mortgagee the rlght to déclare the 
principal due in case of taxation by the state of the deed or debt is not a 
means of evadlng the usury law. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Mississippi. 

The facts are practically conceded to be as found by the trial judge, 
a» folio ws: 

"This suit was originally brotight lil the ehahcery court of De Soto county, 
Mississippi, and removed Into this court on the pétition of the défendants. 
The blll of complalnants allèges that tl^e contract was executed In the state 
of Tennessee, and usurious, and to Ibe performed In New York; and, if a 
New York contract, usurious, and ùsùrious If construed under the laws of 
the stàte of Mississippi. » * * The facts in this case are substantlally stated 
as folio ws: C. C. Glover and wife needed money, and applied to Caldwell & 
Oo„ of Memphis, Tennessee, for; It, or contemplated dolng so. C. 0. Glover 
went to the law office of Mr. A. S. Buchanan, in the city of Memphis, Tennes- 
see, to get him to prépare an abstract of tltle, and desired to borrow as much 
as twenty thousand dollars on his and hls wife's plantation In De Soto county, 
Mississippi. Mr. Buchanan suggested to Mr. Glover that he would llke to 
negotlate the loan through the Equitable Mortgage Company for him (Buch- 
anan having no authprity, for m^king any loan for said company, or concluding 
any negotiation at any time In the state of Tennessee, or in the state of New 
York, or in the state of Mississippi. The extent of his authorlty was to 
sollclt loans for the Equitable Mortgage Company, for which the company 
paid him a commission if they approvèd the loans); that it would be to hls 
(Buchanan's) Interest. C. C. Glover thereupon agreed to make application 
through Mr. Buchanan to the Equitable Mortgage Company at Vicksburg, 
Mississippi, and expressed hlmself as béing In d hurry to get the money as 
soon as possible. : Mr. Buchanan assurëd Glover that the Equitable Mortgage 
Company were very prompt in the ttansaction of business, and that it would 
greatly f acUitate ; matters If, instead, of correspondence -nrlth the company at 
Vicksburg, Mississippi, he woùld accompany him to Vicksburg, and there 
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have a Personal conférence wlth the officers or agents of the eomyany, at their 
office, and dlscuss with them ail the business détails, and ail the questions 
arising about the title and the sufflcieucy of the security. Mr. Buehanan rep- 
resented to Glover that the trip could be made to effect the purpose of 
practically closing the loan, and it was for this reason the trip was made to 
Vicksburg by Mr. Buehanan and Mr. Glover. They left Memphls on Sunday, 
the 6th day of January, 1889, and arrlved at Vicksburg, Mississippi, on the 
afternoon of the same day. On the foUowing day, Monday, January 7, 1889, 
they went to the office of the Equitable Mortgage Company In the clty of 
Vicksburg, and submitted to the représentatives of sald company an abstract 
of title to the lands situated in De Soto eounty, state of Mississippi, belonging 
to Mr. and Mrs. Glover, together with certain affidavits to prove the abstract 
of title. Ail of said papers were also submitted to Miller, Smith, and Hirsch, 
attorneys of said mortgage company. Glover then and there appointed 
Buehanan bis agent, and an application for a loan of twenty thousand dollars ■ 
was then and there made to the Equitable Mortgage Company by Glover. 
The mortgage or deed of trust and the notes were ail written and prepared 
then and there, and for the accommodation of Mrs. Glover, though dated and 
written at Vicksburg, in the state of Mississippi, the deed of trust and notes 
were sent to Memphis, In the state of Tennessee, and there signed and executed 
by the complainants to prevent Mrs. Glover from making a trip to Vicksburg, 
and not for the beneflt of the Equitable Mortgage Company. Mrs. Glover 
knew of her husband's trip to Vicksburg with Mr. Buehanan, and that it was 
to borrow money. The Equitable Mortgage Company had no office or place 
of business in the state of Tennessee, and did no business in that state, but 
had an office and place of business in the state of Mississippi, and did business 
in said state from 1887 until they failed, in September, or thereabouts, 1893. 
The notes, as before stated, were written and dated in Vicksburg, Miss., and 
made payable at the office of said Equitable Mortgage Company in the city 
of New York, state of New York, and signed by Mr. and Mrs. Glover in the 
clty of Memphis, Tennessee. When this was done, the mortgage was to be 
dellvered to the clerk of the chancery court of De Soto eounty, at Hernando, 
then plaeed upon the records of said court, and dellvered to sald company 
at Vicksburg, and when this was done twenty thousand dollars was for- 
warded to the complainants from Vicksburg, Miss., to Memphis, in the state of 
Tennessee, and they reeelved that amount." 

H, D. Minor and J. W. Buehanan, for appellants. 

J. Hirsh, Murray P. Smith, and T. M. Miller, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

FARDEE, Circuit Judge, after stating the f acts, delivered the opin- 
ion of the court. 

The circuit court found that the loan in question ''was made in 
the city of Vicksburg, and therefore a Mississippi contract, and not 
intended as a mère cover for usury, and must be construed under 
the laws of Mississippi, and is, therefore, not usurious"; and there- 
upon entered a decree dismissing the complainants' bill. In this find- 
ing we concur. The loan company was located in Mississippi, and the 
property mortgaged was in the same state. The agreement to make 
the loan on the security offered — the meeting of minds — was in the 
state of Mississippi, and it is clear from the évidence that the parties 
intended that it should be a Mississippi contract. Mr. A. S. Bueh- 
anan was a mère solieitor, and, while paid by the loan company, ap- 
pears to have acted in the interest of and for both parties. He cer- 
tainly was no such agent of the loan company as was authorized to 
agrée to any of the terms of the contract. The f act that the note 
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and deed of trust dated at Vîcksburg, Miss., were execnted in Mem- 
phis, Tenn., is a circumstance fully explained by thé évidence. The 
loan is not usurious under the laws of Slississippi, because the rate of 
interest agreed upon was permitted by the laws of that state. The 
provision in the deed of trust as to the payment of solicitor's fées 
on default relates to, à contingency which in ho way affects the rate 
of interest. Spain v. Hamilton's Adm'r, 1 Wall. 624, 626; Meacham 
V. Pinson, 60 Miss. 217, 226. The provision with référence to the 
right of the loan company to déclare the unpaid principal due in 
case of taxation by the state of the deed of trust or debt is also 
based on a contingency, and, as we construe the contract, it war- 
ranted, in no event, any higher rate of interest than the 10 per cent, 
stipulated. See Spain v. Hamilton's Adm'r, supra; Dugan v. Lewis 
(Tex. Sup.) 14 S. W. 1024; Williams' Heirs v. Douglass (La.) 17 
South. 805; Gillmour v. Ford (Tex. Sup.) 19 S. W. 442. The decree 
of the circuit court is aflSrmed. 



RAND et al. V. COLUMBIA NAT. BANK OF TACOMA, WASH., et aL 

(Circuit Court, D. Minnesota. June 15, 1898.) 

Bank Stook— Owner's Liabilitt. 

Where one subscribes for part of an Increased Issue of national bank 
stock, but actually receives original stock Instead, and holds It for sev- 
eral years, receiving dividends and paying assessments thereon, he wlU 
be liable, upon fallure of the bank, to assessment on such stock by the 
comptroUer ûf the curreney. 

This was a suit in equity by Alonzo T. Rand, Rufus R. Rand, and 
Kate A. Ogle against the Columbia National Bank of Tacoma, Wash., 
Philip Tillinghast, its recçiver, and James H. Eckels, as comptroUer 
of the curreney, to enjoin the prosecution of actions at law by said 
fceceiver to recovieir an assessment made by the comptroUer on certain 
shares of the bank's stock. 

A. B. Jackson, for complainants. 
J, B. Atwatei?, for défendants. 

LOCHREN, District Judge. The bill of complaint in thîs suit 
allèges the organization of the défendant the Columbia National 
Bank of Tacoma, Wash., under the national banking laws of the 
United States on September 2, 1891, with a banking capital of $200,- 
000, divided into 2,000 shares of $100 each; and that on the 24th 
day of October, 1895, the défendant James H. Eckels, comptroUer 
of the curreney, took possession of said bank and its books and as- 
sets, and later transferréd the same to the défendant Philip TU- 
Unghast, whom he appointed receiver of said bank; and that said 
Eckels, as such comptroUer, on June 22, 1896, made an assessment 
and réquisition upon the shareholders of said bank of $61 on each 
and every share of the capital stock of said bank. Also that said 
Tillinghast, as such receiver, has, by direction of said comptroUer, 
begun an action at law in this court against every one of said com- 
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plainants, whereln he seeks to recover of every of said complain- 
ants, severally, the sum of |3,050 and interest, being the amount of 
said assessment upon 50 shares of the capital stock of said bank, 
which said Tillinghast, as such receiver, allèges was owned by each 
of the complainants at the time of the failure of said bank. The 
complainants aver that they are not, and never were, shareholders 
of said bank, but that on the I2th day of January, 1892, the share- 
holders of said bank duly passed the folio wing resolution: 

"Kesolved, that under the provisions of the act of May 1, 1886, the capital 
stock of this association be increased in the sum of $300,000, making the 
total capital $500,000. Further resolved, that, as the money paid in amounts 
to $50,000 or more, the président or cashier be authorized to certify the 
same to the comptroUer of the currency, and shall so continue to certify until 
the said $300,000 is paid in." 

And that thereafter, on or about July 1, 1892, each of said com- 
plainants subscribed for 50 shares of such proposed increase of the 
capital stock of said bank, and paid to said banking association the 
amount of $5,100 in full upon such subscription, taking its receipt 
therefor in the form of certiflcate for 50 shares of the capital stock 
of said bank; but that such proposed increase of stock was never, 
except in part, subscribed for, and was abandoned; and that an in- 
crease of such stock of 1150,000, afterwards certified by the comp- 
troUer, had never been subscribed for nor paid in, and that such cer- 
tification by the comptroller was and is null and void. The objeci 
of this suit is to enjoin the said actions at law, and any attempted 
collection of the said assessments against complainants. No service 
was had upon the comptroller, and he does not appear; and this suit, 
together with the three actions at law sought to be restrained, are 
Bubmitted upon the stipulated facts, supplemented by a very little 
oral testimony taken at the hearing. The évidence supports the 
allégations of the bill as to the organization of the bank, and the adop- 
tion by the shareholders of the resolution of January 12, 1892, for 
the increase of the capital stock of the bank to $500,000 ; and shows 
that on July 18, 1892, the complainant Alonzo T. Kand was at the 
office of said bank in Tacoma, and was informed of the proposed 
increase of the stock of said bank to $500,000, and that he was dé- 
sirons to obtain stock of that bank for himself and for the other 
complainants, and then subscribed for 50 shares of the capital stock 
of said bank for himself and for a like amount for each of the other 
complainants at $101 per share, to be paid on call of the said bank, 
the certificates of stock to be sent to the Nicollet National Bank of 
Minneapolis, Minn. On the 19th day of July, 1892, the vice président 
of said Columbia National Bank inclosed to the cashier of the Nicol- 
let National Bank three certificates of the original stock of said 
Columbia National Bank, one for each of the above-named complain- 
ants, each certiflcate stating that the capital stock of said Columbia 
National Bank was $200,000, and that the complainant named there- 
in was the owner of 50 shares of $100 each in the capital stock of the 
Columbia National Bank of Tacoma, directing said cashier to de- 
liver such certificates of stock to the parties named therein on pay- 
ment of $5,050 for each certificate, and that such certificates were, 
on July 23, 1892, delivered to the complainants, respectively, who 
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each paid for his or lier oTivn certificaté the said sum of $5>050. On 
Jailuary 3, ISèàj each of said cbmplainants was paid by said Colum- 
bia National Bank the sum of f200, being a stock dividendof 4 per 
cent, declared by said bank on December 30, 1892; and on January 
2, 1894, each of said eomplainànts was paid by said Columbia Na- 
tional Bank another sum of $200, being another stock dividend of 
4 per cent., declared by the same bank on December 28, 1893. On 
July 18, 1895, the comptroller of the eurrency notifled said Columbia 
National Bank that he foundits capital stock impaired, and required 
it to assess its capital stock 25 per cent., which was done, and in 
compliance therewith each of the eomplainànts paid to said bank 
¥1,250. On the 25 th day of July, 1895, the board of directors noti- 
fled the comptroller of the said resolution of January 12, 1892, to in- 
crease by $300,000 the capital stock of said bank, and that $150,- 
000 had been paid in and certifleates issued therefor, and requested 
the comptroller to approve the increase to $350,000. After fur- 
ther correspondence and action, needless to refer to, this increase of 
capital stock of said bank to $350,000 was approved by the comp- 
troller October 23, 1895, and two days later the comptroller put the 
bank, as insolvent, into the bands and charge of a receiver, 

The testimony of Alonzo T. Rand indicates that in his conférence 
on July 18, 1892, with the ofiQcers of the Columbia National Bank 
of Tacoma, its then last printed statement, of July 12, 1892 (Exhibit 
15), was put in his hands, stating that the bank was increasing its 
capital to $500,000, and therefore it was thia proposed increase 
alone that he bargained concerning. There was nothing in the 
situation or in the negotiation to indicate on the part of Mr. Rand 
any préférence for the proposed new stock over the original. The 
subscription for the stock was différent in its terms from any other 
subscription for the new or increased stock. But, admitting that 
this subscription was intended and understood to be for the increase 
stock only, it is certain that the certifleates of stock which were on 
the next daiy sent by the vice président of the Columbia National 
Bank to the cashier of the Nicollet National Bank for delivery to 
the subscribers on payment, were for original stock of the Columbia 
National Bank, and so appeared upon the face of each certiflcate. 
That partieular stock was therefore offered, accepted, and paid for, as 
the stock bargained for, or in lieu of the stock bargained for. Being so 
accepted and paid for, the purchaser cannot be permitted, after hold- 
ing it several years, and receiving dividends and paying assessments 
upon it, to claim now, after the coUapse of the bank, that it was not 
the kind of stock which he at flrst supposed he subscribed for. Even if 
the certifleates of stock delivered to the eomplainànts could hâve been 
regarded as receipts for money paid on subscription,— though they 
State no amount, — ^and only to be considered certifleates of stock 
when the increase on which the payment was made was approved by 
the comptroller, still such approval was had before the failure of the 
bank. The resolution of January 12, 1892, under which the subscrip- 
tions for increase were made, expressly provided for increase by in- 
stallments, or in part, to the amount of paid-in subscriptions when- 
ever certifled to amount to $50,000 or more. Such certiflcate was 
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made to the comptroller before his approval of the $150,000 increase, 
and whatever was done September 9, 1895, whether valid or not, waa 
unneceesary. The case is a hard one upon the stockholders, as is 
every case where they hâve to make good the losses caused by un- 
wise or dishonest management. But as against the receiver, who rep- 
resents the creditors of the Columbia National Bank, there is no 
equity in the contention of the complainants. Decree will be entered 
dismissing the bill, with costs. In the law cases, counsel will draft 
proper findings. 



LOVE V. WHEELER. 

(Circuit Court, S. D. New Yorli. May 27, 1898.) 

Stock Held in Trust — âssignment— Asoertainment akd Accountino. 

Oomplainant's assigner delivered to défendant a large amount of stoclî 
in a corporation in which lie was the principal stockholder, and of which 
défendant was the gênerai manager. Défendant had power to transfer 
the stoclî, and alleged that he held a portion of ît, which he had trans- 
ferred to himself, under a paroi trust agreement, for the promotion and 
benefit of the corporation and the protection of persons who might be 
Induced to invest in It, but produced no évidence in support of his testi- 
mony to that effect, while the letters and other documentary évidence 
ail showed that the directions of the owner, as given from time to time, 
as to the disposai of the stock, were to be followed. Défendant alleged 
and testified that a portion of the stock was held for the joint beneflt of 
himself and complainant's assignor, but the évidence was vague and un- 
satlsfactory. Beld, that the stock admitted to be held in trust was so 
held for the exclusive beneflt, and subject to the direction, of complain- 
ant's assignor, and should be transferred to défendant, as trustée for 
complainant, and that complalnant is entitled to an ascertainment of ail 
the stock held by défendant, and an accountlng as to receipts and dis- 
bursements, If any, by the trustée. 

This was a suit in equity, brought by Robert W. P. Love against 
Albert G. Wheeler for an accounting as to certain stock delivered 
to Wheeler in trust by John G. Love, and assigned to complainant. 
The ruling is upon the hearing on proofs taken on both aides. 

Wm. S. Beaman, for complainant. 
Eobert L. Harrison, for défendant. 

SHIPMAN, Circuit Judge. The bill allèges that John C. Love, 
now temporarily residing in England, was on August 14, 1895, the 
bénéficiai owner of a large amount of stock of the Love Electric 
Traction Company, and that the défendant was the trustée for said 
Love of about 20,000 shares of said stock, the exact number of shares 
the complainant being unable to give ; that on August 14, 1895, John 
0. Love assigned to his son, the complainant, ail the father's right 
in this stock so held in trust; that the trust is still open and contiuu- 
ing, and the défendant has never rendered any account. The bill 
prays that the défendant may be required to render an account of 
the trust, and of ail property held under it, and of his receipts 
and disbursements as trustée; and for other and further relief as 
may seem proper. The bill does not state the terms or the nature 
of the trust 
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Thé aùswer allèges that the défendant holds the stock under a 
trust âgrèement, states its terms, and avers that he has never sold the 
stock; that none of the objects for whieh the trust was created hâve 
been accomplished; that he has received nothing; that claims are 
pending agàinst John C. Love, and until they are settled it is im- 
possible to render an account. Proofs on both sides were there- 
upon taken. 

John C. Love was an inventer and patentée of the invention de- 
seribed in four patents for improvements in a conduit System for elec- 
tric raiiways and in electric appliances. On October 18, 1890, he 
entered into a wrjtten agreement with Albert G. Wheeler, the défend- 
ant, now a résident of the city of New York, and citizen of the state 
of New York, in regard to the incorporation of a company. with a 
capital of $10,000,000, for the development of thèse patented inven- 
tions. It is not necessary, for an adéquate knowledge of this case, 
to state the terms of this agreement. On December 9, 1890, the 
corporation, by the name of the Love Electric Traction Compaay, 
was established in Chicago, 111., with a capital of $10,000,000, in 100,- 
000 shares of $100 each, for the purpose of placing thèse improve- 
ments in active opération. John C. Love subscribed for 99,998 
shares, Homer N. Hibbard and the défendant each subscribed for 
one share. Love transferred his four patents to the company, and 
received on January 5, 1891, a certificate for 99,998 shares, which, 
on February 9, 1891, was exçhanged for a certificate for 50,000 
shares (whieh were to be treasury stock), and 33 certificates — ^Nos. 
5 to 37, inclusive — for 49,998 shares in ail. Ail thèse certificates 
were in Love's name. On May 7, 1891, Wheeler, who was and is the 
vice président and gênerai manager of said company, received from 
Love certificates Nos. 6, 7, and 8, for 5,000 shares each, and certifi- 
cates 13 and 14, for 1,000 shares each, making 17,000 shares in ail. 
Thèse certificates were assigned to Wheeler, and are the bulk of 
the stock which is the subject of the présent suit. Wheeler testi- 
fies that they were received by him in trust, in accordance with an 
oral trust agreement which was made before the orgaiiization of the 
company, which was never put in writing, and has never been modi- 
fled. This agreement, Wheeler testifles, was that he should "hold 
the stock for the benefit of the company, and for its promotion, until 
it should get on a flnancial basis," and to carry ont certain agree- 
ments which were "to protect the parties investing in the Love Com- 
pany, take care of the personal obligations of Mr. Love, and the 
assignment of patents for the company and Mr. Love, and any of the 
obligations, and to hold it so that it should not be in any way put 
upon the market to interfère with those who had invested in the 
company." He further testifled that: 

"l'he understanding in holding this stoclt as trustée was that it was to be 
held so as not to Interfère with the investments of any that mlght corne In 
this company to asslst In the financing of the company, and I ealculated that 
that woiild cover ail that had any interest in the Love Company, and the names 
of the persons would bé the names of the stoekholders. The principal Idea 
of forming this trustèeship was for the protection of those who were inter- 
■ested and to be interested in this company." 

The witness further explained the trust agreement as follows: 
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"The Company was Incorporated In the wlnter of 1890, wlth the understand- 
ing, if Incorporated, that thls block of stock should remain in my liands until 
the Company was properly ilnanced, in order that the Investments of those 
cominjg into the company could not in any way be Impalred by it; and 
efforts were made in every direction from that time until this to try to get the 
PVoper people who could hâve influence to assist the company in having 
it3 System adopted, and up to this time we hâve failed, as street-railroad men 
are absolutely opposed to doing anything that will help or aid the adoption 
of this company's System." 

In regard to a retransfer to Love after the purposes of the trust 
had been fulfilled, answers were made by Wheeler in reply to ques- 
tions as follows: 

"There was no agreement that after the purposes of the trust were per- 
tormed that you were to retransfer the stocls to Mr. Love? A. No; no such 
agreement. The purpose of placing the stock there was to finance the com- 
pany, and it would hâve been necessary, probably, for the sale of such stock 
^nd the accounting to Mr. Love for what might be due him under such sale; 
and if it was found necessary not to sell ail of it, what interest he would be 
entitled to would be accounted to him for." "Were you in any event, under 
this trust, to retransfer any stock to Mr. Love? A. There was never anything 
stated in what shape it might be returned to him. It might bave been re- 
turned by retransfer, as you call it, or accounting to him for it." 

This vague and inexact statement of the alleged trust seems, in 
connection with Wheeler's other testimony, to mean that he was to 
hold the stock, and control its sale, until the company was properly 
"financed," by which he says he meant until the company has a 
sufficient revenue from its business, and that he was to sell the stock 
in such manner as to promote the flnancial welfare of the company, 
and to such persons as would not interfère with the interest which 
was in control of the company. In other words, Wheeler held 
the stock with power to sell it, not according to Love's directions or 
individual pecuniary interest, but according to his own opinion of 
the proper time of sale and proper purchasers, and the benefit which 
would corne to the company from its sale. The company has never 
been in good flnancial condition, and the time has never arrived, in 
Wheeler's opinion, when the stock could properly be sold. This 
so-called trust is not in accordance with any written paper or docu- 
ment in the case which was made by or which was seen by Wheeler. 
On May 7, 1891, he signed the foUowing receipt, which is in his 
handwriting: 

"Received from John C. Love, certiflcates numbers as follows of the Love 
:Blectric Traction Company stock, with par value $100.00: 

Numbers. 

Certificate 6 5,000 shares. 

7 5,000 

" 8 5,000 " 

" 13 1,000 " 

" 14 1,000 •• 

Total, 17,000 shares. 

"Same to be held by me In trust until the déclaration of trust glven by 
John G. Shortall to John C. Love has been carried out, when I am to dispose 
of the said seventeen thousand shares according as I hâve been directed by 
sald John C. Love." 

The terms of the Shortall trust hâve not been stated, but they 
hâve been àpparently satisfled, and hâve no bearing upon the présent 
<case. On June 30, 1894, Love sent Wheeler the following directions: 
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Vfpu: are hereby authorized to sell for me seventeen . thousand flve hundred 
sharespf the capital stock of the Love Electric Traction Company now held 
in trust by you for the sum of one hundred & twenty-flvé thousand »o/ioo 
dollars, provided the same shall be paid to me on or befôre November 1, 18&4. 
Should no sale be consummated, and the proper payments made to me for the 
same on that date, November 1, 1894, then you shall continue to hold said 
stock as trustée, same as before this letter was wrltten." 

The manner in which this additional 500 shares came into the 
amount Leld by Wheeler will be stated hereafter,, The next written 
déclaration of the authority or agency by Wheeler is contained in 
what is called Mr. Love's will, dated October 4, 1894. In this singu- 
lar document Wheeler is appointed exécuter, and , is instructed to 
follow spécifie directions which are given, and which are : 

"That the contract authorlzlng him to sell seventeen thousand five hundred 
shares pf the capital stock o£ the Love Electric Traction Company, vchlch 
should expire Nov. Ist, 1894, Is hereby extended as to time, so as in no way 
to upset or Interfère with the carrying out of the provisions hereln to be set 
forth as this, my last wlU and testament. 

"Section 1. It Is my wlsh to set aslde from the reallzation of my efCects the 
sum of fifteen thousand "o/ioo dollars, whlch must be used to settle in full 
every Indebtedness against me, and, after such indebtedness has been fuUy 
Uquldated, and recelpts in full for the same hâve been given, I authorize the 
payment of the foUowing sums to the fpUowing parties: [Thèse sums amount 
to eighty^flve thousand dollars, arnong which are $25,000 to Wheeler and his 
famlly. The will then provides as follôws;] 

"Section 2. The remaining amount to be reallzed under the contract I au- 
thorize Albert Gr. Wheeler, as my exécuter, to pay the sum of ten thousand 
dollars to a certain party known tp us both, who has rendered me valuable 
services, and whatever else m^y bë reallzed from my interests In ail foreign 
patents, as well as under this contract,' shall then be pald to Mary A. Love, 
my wife. ï also hereby authorize Albert G. Wheeler, sis trustée, should the 
sale be made of the seventeen thousand flve hundred shares of stock of the 
Love Electric Traction before m y death, to carry out the conditions and pay- 
ments according to section 1 of this, my last will and testament, and, after 
such payments hâve been made, to set to my crédit ail moneys and interests 
then due, serving me with prompt notice that such conditions hâve been com- 
plied with and carried out, that I can at such tlme glve further instructions." 

This document would bave no importance as against Wheeler 
were it not for the fact that he sàw it, knew its contents, and inserted 
in his handwriting the date and the words "Signed in New York 
City." In October, 1894, Love went to Europe, and has remained 
there ever since. Wheeler probably had a duplicate original of the 
will in his possession. It was revoked on February 11, 1896. On 
April 12, 1895, Wheeler wrote Love, asking him if he would take $100,- 
000 for his "entire interest," to which Love replied on April 23, 
1895, that he would take that sum for his "interest in America on 
the foUowing conditions: To be closed at once, and ail indebted- 
ness and past agreements shall be çanceled, I having the one hun- 
dred thousand clear, of which pay over to my wife the sum of |75,- 
000, and the remaining $25,000 to me in London." This sale was 
heyer made. On August 14, 1895, John G. Lbve transferred to his 
son, the complainant, a résident and citizen of the state of Pennsyl- 
yania, ail his interest, right, ajQd title in thecompany, and also on 
the same day signed an ordèr upon Wheeler to délirer tô his son ail 
his stock in the company. Wheeler refUsed,, on Séptember 2, 1895, 
to delivei- the stock, sàying that it was held under a private cbnfl- 
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dential trust. John C. Love has transferred to the compaûy 17 pat- 
ents for his inventions in electrical conduits or appliances which 
were issued on and after November, 1897. The three certiflcates 
Nos. 6, 7, and 8, for 5,000 shares each, the défendant kept until 
December 10, 1895. He then surrendered them to the company, and 
received in lieu thereof 15 certiflcates in his own name for 1,000 
shares each, being numbers 271 to 283, inclusive, Most of thèse cer- 
tiflcates still remain in his own name. In 1896 he transferred ail 
the stock in Nos. 282 and 285 and part of the stock in No. 284 to 
other parties. He has transferred the stock in No. 13 and in No. 14 
at varions times, beginning at November 6, 1893, to various par- 
ties. He has now certiflcates for 17,500 shares in his own name, 
which he acknowledges to be the stock of which he is trustée for 
John 0. Love. Shortly before January, 1898, 29,757 shares stood 
in Wheeler's name. On December 31, 1891, the company issued to 
John C. Love certificate No. 84, for 4,000 shares. Thèse 4,000 shares 
were transferred to Wheeler on December 12, 1895, and four new 
certiflcates for 1,000 shares each, Nos. 287 to 290, inclusive, were 
issued to him, and ail thèse shares still stand in his name. He tes- 
tifles that this stock was outside of the trust, was never held under 
a trusteeship, but was to be used for the "promotion" of the com- 
pany; that they owned it jointly, and that the unexpended part of 
the proceeds was to be divided. Wheeler thinks that the extra 500 
shares in the letter of June 30, 1894, came from Love's interest in 
the 4,000 shares which belonged to him at the date of that letter. 
No particulars in regard to any sales of 4,000 shares, or any part 
thereof, which were supposed to represent the stock in certificate 
No. 84, were given. The complainant oflered no testimony in re- 
gard to thèse shares. The défendant testified that they never be- 
longed to the trust, unless 500 shares were put into it by agreement 
made on or before June 30, 1894. The testimony is too indeflnite 
and uncertain to permit any flnding to be made in regard to thèse 
4,000 shares, except that somehow, and from some quarter, 500 
shares hâve been added to that trust. There should bè an ascer- 
tainment whether any part of the other 3,500 shares belongs to a 
trust in which John C. Love was, and the complainant is, beneflcially 
interested. 

There is no document or letter in this case which was signed by 
John C. Love, or which was written by Wheeler, whiéh conflrms the 
idea that Wheeler was to hold the 17,500 shares of stock upon any 
other trust than to sell and convey it, and pass over the avails in 
conformity with the directions given by John C. Love from time to 
time. The letter of June 30, 1894 ; section 2 of the will, which gave 
directions as to the disposition of the avails of the stock, if sold 
before Love's death; the letter of April 23, 1895, — ail show that 
his directions, as modifled from time to time, were to be ascertained, 
and were to be followed. Wheeler's position was apparently very 
much that of an ordinary agent or attorney who holds a power of 
attorney to sell and convey stock in a company in which both prin- 
cipal and agent happei^: to be largely iijterested. If any inéquitable 
resuit to the company or to Wheeler cornes from this conclusion, the 
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result will be due to the fact that from tlie inception of the Com- 
pany, in 1891, to the time of the transfer to the complainant, in 
1895, Wheeler has nO pièce of paper which vérifies his statement 
of the trust, and that the papers which passed between the parties 
do not support the kind or the terms of a trust which he says ex- 
isted. While the relations between John G. Love and Wheeler were 
in some respects like those of an agent and principal, they were 
styled by the parties to be of a flduciary character. Love voluntar- 
ily placed his certiflcates of stock in the possession of Wheeler, with 
power to transfer them to himself. They hâve been thus trans- 
ferred to himself or to ôthers, and Wheeler now has certiflcates for 
17,500 shares in his own name, of which he is the légal owner, and 
which he holds for the exclusive beneiit, and to be disposed of ac- 
cording to the exclusive directions, of Love. This condition of af- 
fairs brings the property into the condition of a trust, which "in 
the most enlarged sensé in which that term is used in English juris- 
prudence, may be deflned to be an équitable right, title, or interest 
in property, real or personal, distinct from the légal ownership there- 
of." 2 Story, Eq. Jur. § 964. The trust was an express one, vol- 
untarily entered into by Love, and in regard to property in which 
Wheeler has no pecuniary interest, and upon which he has no ap- 
parent lien. The allégations of the bill were limited to stock of 
which the défendant is a trustée, and the terms of the decree must 
be conflned to that class of stock. The bill avers that the trust is 
still open and continuing; and asks for an account of it, and of ail 
property held thereundef, and of ail the defendant's receipts and 
disbursements as trustée. I hâve not, therefore, considered the 
question whether there bas been a revocation of the trust, or, if 
there had been, what woùld be a proper decree. The certiflcates for 
17,500 shares of stock should be plaeed in the name of Albert G. 
Wheeler, as trustée for the complainant, so that the certiflcates 
should distinctly show that the bénéficiai interest is in him. Let 
there be an interlocntory decree directing the transfer of the certifl- 
cates for that number of shares to Albert G. Wheeler, as trustée for 
the complainant, and for a référence to a master for an ascertain- 
ment of the entire amount of the stock of said Company held by 
the défendant under any trust for John C. Love and for the com- 
plainant as assignée, and for an accounting of ail the defendant's 
receipts and disbursements, if any, as trustée of said trust property. 



BARLIi T. METROPOLITAN ST. ET. CO. 

(Circuit Court, S. D. New York. Aprll 10, 1898.) 

Eqùm Plkading— Issue of Fact upon Traverse to Plea— Effbcît of Pind- 

• ■ INGS. 

Where an issue of, fact upon traverse of a plea to a bill In equlty Is 

found for ttie complainant, Jje is entitled to a decree; but if sucli issue 

, be found in part for each pàrty, the défendant, under the thirty-third 

equlty ruld, Is entltled to the beneflt of the faets ss found for hlm, and 

the decree must be Umited accordingly^ 
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This was a suit in equity by Charles I. Earll against the Metropoli- 
tan Btreet-Railway Company for an injunction and an account for 
alleged Infringement of letters patent No. 520,259, granted to com- 
plainant, May 22, 1894, for a grip mechanism for cable railways. 
The cause was heretofore heard and decided on a traverse of a plea. 
85 Fed. 214. 

James C. Chapin and Esek Cowen, for plaintiff. 
Frédéric H. Betts and Samuel B. Clarke, for défendant 

WHEELER, District Judge. The motion of the défendant for 
leave to put in évidence a resolution of the common council of the 
city of New York adopted November 13, 1889, authorizing the use of 
cable power on the Broadway Line to South Ferry, in connection with 
chapter 259 of the Acts of the Législature of New York, approved 
May 1, 1890, conflrming the same, is granted, to make the record 
herein complète, and the copies thereof attached to the motion papers 
are allowed to be flled and are considered as a part of the évidence 
in support of the plea herein. Thèse proceedings appear to show 
that at the time of the arrangement in respect to the plaintiff's pat- 
ent the Broadway & Seventh Avenue Railroad Company had the 
right to put in cable power down Seventh avenue and Broadway 
to Bowling Green, and the South Ferry Railroad Company the same 
right from there to South Ferry, but not that the Broadway & 
Seventh Avenue Company had any right to put in cable power from 
Bowling Green to South Ferry. It could run its cars over that 
part of the South Ferry Line, and, if the South Ferry Company had 
put in cable power, perhaps it could bave run its cable cars there, 
but it could not then put in a cable with which to run any cars 
there. That right belonged to the South Ferry Company. The 
work then being donc corresponded with thèse respective rights. 
The situation to which the understandinf as to the use of the plain- 
tiff's inventions was to apply is therefore the same as before, with 
the same limitation as to extent and with the same resuit, when the 
understanding is applied to it, as it was, in respect to the then exist- 
ing rights. 

Question is made about the effect of the flnding of fact upon the 
traverse of the plea that, as to a part of the alleged infringement 
of the plaintiff's patent, it is not sustained by the évidence, but 
must fail. In Kennedy v. Creswell, 101 U. S. 641, the authorities 
were reviewed by Mr. Justice Bradley, and a decree in chief founded 
upon a flnding of an issue of fact joined by traverse of a plea, in 
favor of the plaintiff, was aflQrmed. That would be, of course, suffl- 
cient authority for a decree in chief hère for relief against that in- 
fringement. But Farley v. Kittson, 120 U. S. 303, 7 Sup. Ct. 534, 
where the authorities, with the rules in equitv. are again reviewed by 
Mr. Justice Gray, is cited and relied upon to the contrary. The 
law of equity pleading is not there stated differently from that 
stated by Mr. Justice Bradley, but the decree, which was for the 
défendant, was reversed, and the case was remanded, with directions 
to overrule the plea, and to order the défendants to answer the bill, 
and this direction is différent from the decree afQrmed in the former 
87 F.— 34 
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cJâse. But ib thé latter case thé plea was said to consist of three 
partsîii^'PiEst, a restatemeat in détail of some of the \f acts alleged 
generally iû the bill." The issue of fact found foF the plaintiff, on 
a stipulation, is said to bave related to this first part of the plea, 
and the second and third parts are said to hâve been mère matters of 
law arising on the bill. So the case stood somewhat as if the bill 
had been demurred to, or the plea had been set down for argument, 
whereby the part found would, in either way, hâve stood admitted. 
Thereupon the justice said that thé question argued was not pre- 
sented by the record, and that, "as suggested in behalf of the plain- 
tiff at the reargument, the plea was erroneously sustained, and must 
be overruled, and the défendants ordered, in accordance with the 
thirty-fourth rule in equity, to awswer the bill." The requirement 
to answer may hâve been made at the request of the plaintiff for 
further discovery, as well as because of the form of the plea and the 
limited flnding. This case does not overrule the former one ex- 
pressly, and, as hère understood, does not do so impliedly. In Elgin 
Wind-Power & Pump Co. v. Nichols, 65 Ped. 215, 12 C. C. A. 578, since 
both of thèse cases, a final decree in a cause on a patent founded on 
a flnding for the plaintiff of an issue joined by traverse of a plea 
was afflrmed by the circuit court of appeals of the Seventh circuit. 

In this case the substance of the plea is that the invention was so 
made in the defendant's employment, and the patent was so procured 
at its expense, that it has an implied right, under the patent, like 
a territorial right to the extent of its roads, to use the invention in 
the construction and opération of its roads. This impliedly admits 
the existence and validity of thç patent. The right of the défendant 
as to some of its roads is found on the traverse of the plea in its 
favor, and as to some in favor of the plaintiff. The thirty- third eq- 
uity rule provides that "if upon an issue the facts stated in the plea 
be determined for the défendant they shall avail him as far as in 
law and equity they ought to avail him." As the plea is pleaded 
to the whqle bill, and is not sustained to the whole, perhaps, but for 
this rule,, the plaintiff would, without leave to the défendant to 
amend, be entitled to a decree for the whole alleged infringement, 
but under this rule certainly the flnding of the right of the défendant 
to the extent of certain of its ; roads ought to ayail the défendant to 
that extent. Decree for an injunction and an account, except; as to 
Broadway Line to Bowling Green. 



UNION TRUST CO. r. ATCHISON, T. & S. t^. R. CO, 
(Circuit Court, D. Massachusetts. ' June 3, 1898,) 

No. 438. 

ANCiLiiASY pBCBivEns— Actions Against. 

Anctïlary recéivers in Massachusetts Of a Kansas rallroad eompany 
are not liable for a tort committed by the original receivers of the com- 
i pany in; Kansas. 
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TMs was an intervening pétition, claiming damages of tlie receivers 
of the Atchison, Topeka & Santa Fé Raiiroad Company for personal 
injuries sustained by the petitioner while a passenger on a train. 

Louis D. Brandeis, for receivers. 
Sherman L. Whipple, for petitioner. 

LOWELL, District Judge. The pétition sets out that the Atchi- 
son Raiiroad and ail its assets were placed in the hands of Walker 
and McCook, as receivers, said persons having been appointed as 
receivers by this court; that the said receivers, on October 5, 1895, 
were operating a train on the said raiiroad, in which train the peti- 
tioner was a passenger; and that the petitioner, while so traveling, 
was injured by the négligent management of the train, wherefore she 
asks this court to grant to her a triîil by jury upon her claim for dam- 
ages, and that the said receivers be notified by this court to appear and 
make answer to her claim. The answer sets out that the receivers ap- 
pointed by this court bave never operated any train, and that the inju- 
ries sufïered by the petitioner were suffered in Kansas. It was 
stated in argument without contradiction, and it appears suflQciently 
from other papers in the case, that the train in question was operated 
by the named persons as receivers of the Atchison Raiiroad, appointed 
by the United States circuit court for the district of Kansas, in which 
State the named persons were originally made receivers of the Atchi- 
son Raiiroad, and that the receivership in Massachusetts is ancillary. 
The relation of ancillary receivers to the original and principal re- 
ceivers of a corporation bas not yet been fully defined, nor hâve the 
courts yet determined precisely in what respects they are to be treated 
as identical, and in what respects as separate légal persons. For the 
détermination of this question, it would seem to be unimportant 
whether the original and ancillary receivers are the same or différent 
natural persons. 

The case of Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 773, dé- 
cides that a judgment obtained against an ancillary receiver in the 
State of his appointment binds only the property in his custody as 
such ancillary receiver, and ancillary receivership is in that case 
treated as anaJogous to ancillary administration. See Johnson v, 
Powers, 189 tJ. S. 156, 15 Sup. Ct. 525. If original and ancillary re- 
ceivers are to be treated as différent légal persons in respect of the 
judgments obtained against them for the debts of the corporation, and 
in respect of the application of the property in their hands to the pay- 
ment of thèse debts, it would seem that they must be treated as 
différent légal persons in respect of the management of the property 
in their hands, and in respect of the torts for which they are liable 
in connection with this management. It follows, therefore, that 
the tort for which the petitioner seeks to recover in this case was 
committed, not by the ancillary receivers appointed in Massachusetts, 
but by the original receivers appointed in Kansas, over whom this 
court has no jurisdiction, and that, inasmuch as the Massachusetts 
receivers committed no tort against the petitioner, this pétition 
should be dismissed. I am âware that opinions bave been rendered 
by some circuit courts in which may be found expressions not in 
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appaïent harmony with the décision in Reynolds v. Stockton. See 
Ame»;y, Eailway Ce, 60 Fed. 966; New York Security Co, v. Equi- 
table Mprtg. Co.,.: 71 Fed. 556, j If tl^ere Ibe anything in the. latter 
décisions inconsistent with the above-mentioned décisions of the su- 
prême court, I am compelled to disregjàrd it. The petitioner relies 
also upon section 3 of chapter 86C of the Acts of 1888, hut that sec- 
tipn applies to suits brought without the previous leave of the court. 
If the petitioner is advised that she caû obtain service upon the 
Kansas recel vers sufflcient to bring suit àgainst them in this dis- 
trict, she has but to institute the suit by serving them accordingly. 
ï'etition dismissed. 



CALIFORNIA & OEBGON DAND CO. v. RANKIN et al. 

(Circuit Court, D. Oregon. May 6, 1808.) 

No. 2,415. 

Indian Treatt— Riqhts Acqtjiked. 

Where, in a treaty made subséquent to a road grant, Indlan lands are 
ceded to the United States with a réservation of a right to a résidence 
on part of them "untll otherwise.dlrected by the président," such reserved 
rlght Is net a new right founded on the treaty, but the restricted right 
is a continuons one, and Is prlor and superlor to the road grant. 85 Fed. 
94, afflrmed on rehearing. 

This was a motion for a rehearing in the suit of the California 
& Oregon Land Company against Charles E. Worden, reported in 
85Ped. 94. . 

BELLINGER, District Judge. In the pétition for a rehearing 
flled in this case the position heretofore taken by complainant that 
by the treaty with the Indians the lands in controversy were ceded 
to the United States, that the right of occupancy. now held by the 
Indians is a new right acquired by the treaty, and that, the treaty 
being subséquent to the road grant, such right is subject thereto, 
is restated with great clearness, and the argument in its support is 
strongly re-enforced. Particular attention is called to the language 
of the proviso in the treaty by which the résidence of the Indians 
therein provided for is to continue "until otherwise directed by the 
président," and the contention is made that this langaugë shows that 
the rights now held by the Indians are not the same rights originally 
held by them, but are new rights bottomed on the treaty, and there- 
fore subséquent in time to the road grant. My conclusion is that 
it is not material whether the rights in question are equal in es- 
tent with those originally held by the Indians. It may be con- 
ceded that thèse rights are not the same with référence to their es- 
tent, but it does not follow that they are new. When there is a 
cession with a réservation, the right reserved may be a less right 
than that originally held, but it iS not for that fact a new right. 
There is nothing to shake the conclusion that the right of occupancy 
enjoyed by the Indians has never as tp thèse lands been surrendered 
by them. If, having an unlimited r^gbt of occupancy in ail the lands 
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of Southeastern Oregon, they ceded that right with a réservation 
as to a part of a limited occupancy, the restricted right is none the 
less a continuous one. If, as to the particular tract, they reserved 
less than what they originally possessed, the character of the right 
as a réservation is not changed. What is reserved out of a grant 
is not acquired by the réservation. The treaty could not confer a 
nev? right unless it conferred something in addition to what the In- 
dians aiready possessed. Whatever is within the rights originally 
held by the Indians has been continuons in them. Equity is not 
concerned with the form of the proviso in this case. In its purpose 
and intent it is a réservation, and it is a réservation in its terms. 
The right of occupancy was not granted to thèse Indians. It was 
withheld by them. Furthermore, I am of the opinion that the words, 
"until otherwise directed by the président," do not bave the effect 
attributed to them by complainant. The treaty provides that con- 
gress may hereafter permit the sale of thèse lands, if the prosperity 
of the Indians will be thereby advanced. The relation of the In- 
dians to the United States is shown to be that of dependence. They 
submit to the control and guardianship of the firovernment, and this 
right of sale can only be upon a considération moving to the Indians. 
There can be no sale as of a property right in the United States, 
and the power of sale and the right of the président to direct a 
removal of the Indians in pursuance of its policy is manifestly the 
exercise of a trust power by the United States. Thèse powers are 
not the exercise of proprietary rights by the United States, but the 
performance of a duty which it has assumed. The président can 
only direct the removal of thèse Indians in their interest. The right 
provided for as to this is not a limitation of the right of occupancy 
theretofore enjoyed by them, but a provision to make effective the 
authority to dispose of that right when the United States, acting 
in their behalf, détermines that it is to their advantage that such 
interest should be sold. The treaty, by its terms, provides for pub- 
lic improvements of a permanent character upon thèse lands; for 
the érection of sawmills, flouring mills, shops, school and hospital 
buildings, and for maintaining them in repair for a period of 20 
years; and it provides for an assignment or allotment of lands 
among the Indians, as is now proposed, and for the prévention of 
which this suit is prosecuted. Thèse provisions strengthen the con- 
clusions that the réservation contained in the treaty was of a sub- 
stantial and permanent right, co-extensive with that theretofore 
enjoyed by the Indians. The effect of the construction contended 
for by complainant would be to deprive the Indians of the valuable 
right reserved to them in the treaty, which constituted the consid- 
ération for the cession of lands made by them to the govemment, 
and of which the road company is to a larse extent a beneficiary. 
It would enable the road company to enjoy the benefits in a large 
measure of the cession made by the Indians, and at the same time 
take from them the benefits which constituted its inducement. It 
would defeat, in its main scope, the object of the treaty, and would, 
in its results, be contrary to justice and right The pétition for a 
rehearing is denied. 



684 87 FEDERAL REPORTER. 

McGOUGH T. EOPNBB. 
CDistrlct Court, B. D. Pennsylvania. May 6, 1898.) 

No. 48. 

1. Négligence— LoADiNG Ship. 

In loadlng staves onto a sHip wlth a winch It Is négligence for the winch- 
man to run the draft rapidly up the skid without stopping at the hatch 
side, and warniug the m en below. 

8. CoNTBiBUTORY Négligence. 

A laborer èmployed in the hold 6f a shlp In loading Is not négligent In 
worklng directly beneath the hatch. 
8. Négligence— LiABiLiïY of Shipowner. 

The owner of a shlp under charter, who retalns control, and furnished 
the offlcers and crew, is responslble for an injury to a stevedore engaged 
in loadjng, tvhefe such injury Is caused by the négligence of the crew in 
operating the ■^inch. 

4. Fellow Servants. 

Where a stevedore contracts torloW a shlp, the ship to furnlsh the winch 
and man to operate it, the man operating the winch and an employé of 
the stevedore are not fellow servants, 1 

TMs waa à libel by Michaél McGough against Bobert Eopner, owner 
of tbe stéamsbip Haxby, for persônal injuriés. 
Samuel Evans Maives and Curtis Tilton, for libelant. 
Convers and Kirlin, for respondent 

BUTLEK, District Judge. The libelant was èmployed by John 
Dougherty, a contracting stevedore, to assist in loading the steamship 
Haxby in this port. Dougherty had contracted to load the steamship 
— she undertaking to furnish the winch and a meniber of her crew to 
work it, together with the necessary: steam power, gear and tackle. 
The cargo consisted in part of staves, and while the latter were being 
taken on, in the usual manner, a draft or sling load was drawn up the 
skids to and across the .hatch, striking the opposite side, spilling 
the load upon, and seripusly injuring, the libelant — who was working 
in the hold immediately below. For this injury the libelant seeks 
compensation from the respondent as owner of the ship, on the 
ground that it resulted from the négligence or incompetency of the 
winchman. Numerous questions hâve been raised and discussed; 
but I deem it unnecessary to consider any other than those respecting, 
first, the alleged négligence of the winchman, second, the charge of 
contributory négligence in the libelant, and third, the respondent's 
liabUity. The testimony relating to the first of thèse questions is 
very contradictory ; but a caref ul examination of it in the light of 
surrpunding circumstances, has satisfied me that the winchman failed 
in his duty, either through carelessness or incompetency. That the 
draft or sling load should hâve been moved slowly up the skids and 
stopped at the hatch side, so that it could there be steadied over the 
openjng, and lov?ered with safety (after warning to thç men below), 

1 For a full collection of the cases on the question as to who are fellow 

servants, see note to Railroad Co. v. Smith,' 8 C. G. A. 668, and supplemeutary 
note to Kailway Co. v. Johnston, 9 C. C. A. D96. 
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seems very clear ; and this I think is the customary practice pursued, 
notwithstanding the conflict in the testimony respecting it. Certainly 
no other practice can be free from danger. To run the draft up 
rapidly and swing it over the hatch without such stopping and steady- 
ing, would necessarily tend to accident. On leaving the upper skid 
it would swing violently, and beat against the opposite side of the 
opening (as it did in this instance), and would be likely to spill and 
fall upon the men below, who must at times be immediately under. 
Without express orders to run slowly and stop at the hatch side it 
would therefore appear to hâve been the winchman's dnty to so op- 
erate the winch. I am satisfled however, from the e\'idence that he waa 
expressly ordered by the hatch tender to "go easy" and "stop on the 
skid"; and I so flnd the faet. To discuss the conflieting testimony of 
the witnesses relating to this branch of the case would require much 
space àhd time, and be of little if any value. I, therefore, content 
myself with stating the conclusions reached. 

Was the libelant guilty of contributory négligence? If he should 
not hâve been under the hatch at the time, he was so guilty. Inas- 
much, however, as he had work to do there, and, as the évidence 
shows, was engaged in doing it, and was justifled in expecting notice 
to move before drafts were swung over and lowered, he is not blâm- 
able for being there at the time. He was there because his emnloy- 
ment required it ; and that he believed himself saf e is manifest from 
the fact that he was there. Men do not voluntarily incur unneces- 
sary risk, and if the libelant's expérience had not taught him that the 
situation was safe, until he should receive notice to leave, the ip- 
ference is very strong that he would not hâve been there. His own 
testimony as well as that of witnesses called by him, render it very 
clear I think, that he is not blâmable. 

Is therespondent responsiblefor the injury? I believe he is. The 
fault, whether it resulted from carelessness or incompetency, was the 
fault of the ship, in operating its winch and tackle; for which she 
would hâve been aiiswerable, if attached. The fact that she was 
under charter is not deemed material in view of the circumstances. 
The owner retained control, furnishing the ofScers and crew, and con- 
sequently remained liable to ail the ordinarv responsibilities of sUch 
owners. Leary v. XJ. S., 14 Wall. 607; U. S. v. Shea, 152 U. S. 178, 
14 Sup. a. 519; Sherlock v. Alling, 93 U. S. 99; The Terrier, 73 Fed. 
265. Nor can he, I believe, escape liability on the theory that the 
libelant and the winchman were "fellow servants." The subject is a 
much controverted one, and the authorities are not harmonioûs. I 
believe, however, the weight of the argument is with the libelant, and 
that the clear weight of authority in this country, at least, is also 
with him. I could not add anything of value to what has been said 
on the subject, and will not therefore enter upon a discussion of it. 
The suggestion that the ship was not obliged to assist in the loading, 
by furnishing its winch and a man to operate it, and that the con- 
tracting stevedore simply borrowed this assistance from the ship, 
which was furnished as matter of favor merely, finds no support in 
the facts of the case. The stevedore contracted to load, subject to 
the agreement that the ship would thus aid him in the work, and 
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charged aceordingly. The windunan was not therefore în tîie em- 
ployment of the stevedore but of the ship, of whose crew he was a 
member, and was not therefore a "fellow workman" with the libelant, 
in the sensé in which the law nses this term. The case is not dis- 
tinguishable I think, from The Victoria, 69 Fed, 160, and Johnson r. 
Navigation Co., 132 N. Y. 576, 30 N. E. 505. See, aJso, Steamship Co. 
T. Anderson, 50 Fed, 462, 1 0. C. A. 529; The Oarolina, 30 Fed. 199; 
The Wells City, 38 Fed. 47. As The Victoria was decided in admiralty 
by a court of the United States, and is in ail respects in point, I would 
probably feel constrained to follow it even if my judgment respecting 
the question were différent. 

Whether the winchman's failure of duty resulted from incompe- 
tency I hâve not found it necessary to consider. In the view I hâve 
adopted the question is un important. 

The libel must therefore be sustained, and a decree may be entered 
aceordingly. 



KOBBKTSON v. SBWBLL, 

SBWELL v; ROBEKTSON et al. 

(Circuit Court of Appeals, Fifth Circuit March 15, 1898.) 

No. 626. 

1. Taxation— Spanish Géants. 

Until a Spanish grant lias been segregated from the public domain by 
survey properly approved, it is not subject to taxation by state authority, 
and a sale thereof for such taxes is vold. 

8. Public Lands— Spanish Ghants. 

The survéy'of a Spanish grànt, as reCorded In 1851, contained 18,121.22 
acres, and was approved by the sùrveyor gênerai in 1871. In the chancery 
book was found what purported to be a decree entered In 1851, conflrming 
the surveyor's report to the extept of 16,000 acres. The decree was not 
signed by the Judge, npr w^s. it hls practice to sign decrees, but the de- 
cree purported to be enteried tliree dàys before the answer praying it was 
filed. Bëld, that the decree was nbt final so as to bar a f urtber survey and 
confirmation. 

In Errer to the Circuit Court of the tJnited States for the Southern 
District of Florida. 

This is an action of ejectment brought by Anna Bell Kobertson 
and others, in the United States circuit court for the Southern dis- 
trict of Florida, involving the tttle to a tract of land described in 
the declaratipu. The court below filed the following findings and 
opinion: , ; , 

"ïhls causé eomlng on for a trial before the court, the parties having 
Waived a jury by i stipulation duly filed herein, and the same having been 
fully heard by docùmentary and written évidence and the oral testlmony of 
witnesses and bj argument, and having been fully consldered, the court finda 
as matters of faet: 

"First. That à grant of land flve miles square on Indian river, at the mouth 
of San Lucie river, was made by the représentatives of the Spanish govern- 
ment to one Samuel Miles, July 19, 1813; that May 17, 1815, sald grant was 
survèyed in a square form by one McHardy; that said grant and survey 
were conflrmed in 1840 by the superior court of the United States for the 
district o£ East Florida to certain grantees of said Miles; that upon appeal 
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to the suprême court of the United States sald confirmation was set aslde 
as to the survey, but conflrmed as to the valldlty of the grant, and a mandate 
Sssued directing that a new survey be made of the places and for a .number 
of acres designated by said grant, of a form In accordance with the vlewa 
expressed in the opinion in said case, namely, that the wldth on the river was 
net to exeeed one-third of the length of the said survey bacli from said river 
[V. S. V. Hanson, 16 Pet. 196]; that in November, 1844, a new survey was 
ordered, which was made by the surveyor gênerai through his deputy, 
Houston, and returned June 14, 1845; that such survey was also in a square 
form, and not in accordance wlth the mandate of the suprême court, and was 
rejected by the presiding judge of said superior court; that another survey 
was ordered to be made in accordance with the princlples stated by the 
suprême court and its mandate; that on the 26th day of April, 1850, John M. 
Hanson et al. flled in said superior court a pétition praying that said petitlon- 
ers might be permitted to locate the number of acres contained in said grant 
in parcels in any land office In the state of Florida; that on the ISth day of 
April, 1851, the United States attomey for said district flled his answer to 
such pétition, representing that a new survey had been made, and that 
petitioners should be limited to such location; that there was flled by A. M. 
Randolph, a deputy surveyor, in 1851, a plat and description of the clalm 
of John M. Hanson and others as the clalm designated in the 'register of mill 
grants in the name of Samuel Miles'; that such survey contained 18,121.22 
acres, and was not approved by the surveyor gênerai until November 25, 1871; 
that there was found recorded in the chancery booli of the United States dis- 
trict court for the Northern district of Florida, under date of April 15, 1851, 
what purports to be a decree of confirmation of the said survey made by A. 
M. Randolph to the extent of sixteen thousand acres, and orders that the said 
lands thus located, surveyed, and described be decreed to be fuUy and finally 
conflrmed to said claimants; that such decree was not signed by the presiding 
judge, and purported to be entered three days before the answer of the 
United States attomey praying the decree was filed; that It was not the 
practice at that time for the judge to sign decrees; that subsequently, April 
14, 1880, upon the pétition of one Jonathan C. Greely, assignée in banliruptcy 
of said John M. Hanson, alleging that no survey had ever been made as 
required and directed by the suprême court of said grant, an order was made 
that the surveyor gênerai of the state of Florida do survey said Spanish 
grant to Samuel Miles in accordance with the mandate and opinion of the 
suprême court, and file a plat and map of said survey in said cause; that 
such survey was made in accordance with such order, and a survey and plat 
was flled in thls court in this cause containing 16,006.38 acres, and that said 
survey and plat was in ail respects approved and conflrmed upon the applica- 
tion of Riifus K. Sewell et al.; that application was duly made to the gênerai 
land office of the United States, and a patent issued from said office giving 
and granting unto John M. Hanson, John J. Hedrick, Bernardo Segui, and 
Dionisia Segui, and thelr heirs and assigns, the land described in said fore- 
going survey, provlded that such patent should not interfère wlth any valid 
adverse right to the same, or be construed to preclude a légal investigation 
by a proper judicial tribunal; that said John M. Hanson, John J. Hedrick, 
Bernardo Segui, and Dionisia Segui were the original grantees of said Samuel 
Miles; that said patent was- issued the 4th day of September, 1889; that 
December 1, 1890, Sarah Van Wagenen and others, among whom were ail of 
the plalntifCs in the présent suit, filed their pétition alleging the prevlous 
survey by A. M. Randolph, and the alleged decree conflrming said plat and 
survey, and praying that ail subséquent action by Jonathan 0. Greely, as 
assignée in bankruptcy of John M. Hanson, and others, and the survey and 
plat made under the order of April 14, 1885, and the decree of confirmation 
thereof, be vaeated and set aside as null and void on account of the court's 
having no jUrisdiction, it having exhausted its jurisdlction by its said prevlous 
action, and for other relief, to which a demurrer was flled, which, upon being 
fully heard, was sustained, and, no application to amend being made, said 
pétition was dismissed. 

"And the court further flnds, as a matter of fact, that subséquent to the 
«urvey of said grant of 1851, certain lands calimed [claimed] to hâve been 
surveyed as such grant In the survey of Randolph, to the extent of 17,970.97 
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acres, »ere entered upon ;th« $ax booljLS of the: atate of Ploridaffor the county 
of Dade, and' assessed as of unknown ownersliip, for thp years 1877, 1878, 
and 1879;;aDid were put at auction for sale for sueh taxes on the 6th day of 
September, 1880, and, there belng no bidder, were reported as sold to the state 
of Florida for the Sum of $292.65;, and on the Ist day of May, 1882, W. D. 
Barnes, comptroller of said state, dld transfer and asslgn such certifleate to 
Sarah A. Falligant, Sarab; A. yan Wagenen, Mary R. Gilbert, Fannie B. 
Lanier, Anna Bell S. Robertson, and Blectra C. Falligant, plaintifEs herein, 
and upon the présentation of,:8aid certifleate to the clerb of the said countj 
of Dade he made a deed of aald 17,070.07 acres to said Sarah A. Falligant 
and others asaforesald. , 

"And the court further finds, as a matter of law, that the action of the 
court in ordering and approvlng the survey of Hopkins, as.is shown in 
évidence, and In the matter of the pétition of the plalntiff herein in the case 
of Van Wagenen et al. against Sewell, is blndlng upon thla court, and that ail 
such rights of the plaintiffs hiereln as against the défendant, as relates to 
and dépends upon the said survey of Randojph in 1851, and the confirmation 
thereof , and the said surVey of Hopkins, and approval and confirmation 
thereof; of 1889, hâve been heretofore determlned and settled, and sueh 
questions are res judicata by the action of the court in the said case of Van 
Wagenen against Sewell. 

"And the court further finds, as a matter of fact, that the défendants, 
clalming forRufuS K. Sewell, went onto and took possession of the eastern 
one-third part of said grant in November, 1880, and has held possession of 
the same as his one-third interest in said grant ever sinee, and paid taxes on 
the same, and has oiisted plalntifCs from any Interest in said one-third of said 
grant. 

"And the court further flnds, as a matter- of law and fact, that the grant 
to Samuel Miles was never legally segregated from the public domain at the 
tlme when the taxes were assessed on the. grant, and prior to the tlme It 
was sold, as clted in the tax deed put In évidence by the plaintiffs, and said 
alleged sale and said tax deed were null and void. 

"And the court further flnds that the plaintiffs herein are by proper and légal 
conveyance Jolntly entitled to a fee-slmple title in and to the possession of 
one undivlded thlrd part and' Interest in the entlre tract, lot, or parcel of land 
sltuated In the county of Dade, state of Plorida, and known and described 
as foUows, to wit:' [Then f ollow same description of land as described in the 
déclaration); and that for this one-third undivlded part of such lot or pareel 
of land, together wlth their cc^ts herein, they are entitled to Judgment." 

. , Opinion. 

"The plaintiffs in this caseiclalm tJtje and possession of the property In 
dispute from two sources: First, tHe, plaintiffs elaim to be the helrs of the 
gçantee of one-th'rd of tlje entlre graat; second, they claim under a tax deed 
from the state of Flçrlda for the nonpayment of unpaid taxes. 

"The case vras trled by the court upçm stipulation of parties, In one of which 
;Was stlpulated that Miles, the 'original grantee, eonveyed one undivlded third 
Interest through John J. Hedrick; in another It Is stipulated that Hedrick's 
j Interest purports to hâve been eonveyed to John G. Falligant, and the plain- 
tiffs are his helrs and devlsees. It was further .stlpulated that, in 1890, Rufus 
K. Sewell claims to hâve goue upon , the east one-third of the land, and claimed 
It as his third, and has cïaimed to pay taxes on that portion since 1891 or 
1892. The tltle of Rufus K. Sewell js shown by a regular deed of convey- 
ance from John M. Hanson, and a deed of conveyance from said Rufus K. 
: Sewell to the défendant Henry E. Sewell. 

"First the défendant pleaded the gênerai issue of not guilty, but on the 
27th day of January, after the case- was called for trial, the défendant filed 
an additional plea, viz. that the défendant had never denled the right of the 
plaintiffs to the undivlded one-third interest of the grant, 

"The court has found that the tax tltle under which the plaintiffs claim Is 
void, but that they are entitled jolntly to an undivlded one-third Interest In 
fee simple of the eutlre grant, and that they had been so ousted from the 
possession of the eastern one-third of the grant as to entltle them to judgment 
upon this suit. Exceptions to such flndings hâve beep taken. 
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"It Is contended by the défendant that the plaintiffs, havlng clalmed the 
whole of the premii^ss, are not entitled to judgment unless found to be entitled 
to the whole. The court does not consider the law to be so determined in this 
Btate. The common-law action of ejectment bas been done away with, and 
the statute whlch has taken Its place plainly provides that, in any suit for 
ejectment, the judgment shall détermine and déclare the interest that the 
plalntiff may hâve In the premises claimed. The court considéra that 
wherever any interest is found in the plaintitf, not more than that claimed by 
him he Is entitled to Judgment for that amount, although it may be of less 
quantity than that sued for. This vlew is sustained by the text and a 
large number of authorities clted in Waite's Action and Défenses (volume 3, p. 
123). 

"It is also claimed by the défendant that there is no évidence which would 
justify the flndings of fact that the plaintiffs were entitled to an undivided 
one-third Interest in the land. The language of the stipulation that Hedricli's 
interest purports to hâve been conveyed to John G. Falligant can only be con- 
sidered as équivalent to a déclaration and stipulation that there is évidence 
which tends to show that Hedriclj's Interest has been conveyed to John G. 
Falligant, and this, talien in connection with the plea of the défendant that 
he had aever denied that the complainants were entitled to a one undivided 
one-third interest in the property, the court considers may be deemed as an 
allégation and an admission of the title in the plaintiffs, to that amount. Any 
other construction would appear to be simply holding out an inducement to 
plaintiffs to waive Introducing testimony upon that point, and then taking 
advantage of such omission. 

"The only other ground of exception Is to the flnding of fact that tbe de- 
fendant did oust plaintiffs from any possession which would justify this suit. 

"The sixteenth stipulation is that Rufus K. Sewell claims to bave gone 
upon the eastern one-third of the land and claimed It as his one-third. The 
défendant, Henry E. Sewell, testifles that he, in 1889, went onto this, and 
claimed for his father a part of this land, and his improvements were upon 
the northeastern portion. There can be but one conclusion drawn from this 
stipulation and testimony, talsen together, and that is that the défendant 
herein claimed that which is stipulated his father claimed, and since that 
time been holding the land with the same understanding that It is stipulated 
that Kufus K. Sewell claimed; that is, he claimed the eastern one-third of 
the land as his third. This is considered a reasonable and necessary con- 
clusion that the land was held, claimed, and possessed as an entire interest 
of that eastern one-third instead of the one undivided third of the entire lot 
whlch it is admitted he was entitled to; and such possession of the one-third 
it is considered fully Justifies the flnding that the plaintiffs had ousted the 
défendant from any interest In that eastern one-third. 

"It is also contended by the défendant that he having admitted by his plea 
that the plaintiffs were entitled to one undivided third interest, and the court 
not having found them entitled to any greater interest than it is so admitted, 
the costs should not hâve been adjudged against him herein. Had such plea 
of admission of the right of the plaintiffs been filed at an earlier stage of the 
case, it might hâve been considered more favorably; but until the case was 
called for trial the défendant had stood upon his plea of not guilty, which, 
under the statute, is held to admit both his possession and adverse claim. 
It is true that a party can, by admission of the rights of the plaintifif at any 
time in the suit, prevent a judgment for subséquent costs, but at no time 
wlU such action be held to affect the costs which had already been incurred 
up to that time. In this case the late filing of such /ilea cannot be con- 
sidered as depriving the plaintiffs of their right of costs up to that time, as 
certainly no opportunity was given for them to dismiss their suit or obtaln 
their rights in any other manner previous to that time. » 

"It Is ordered, therefore, that the judgment be so far amended as to make 
the défendant llable to the cost of suit up to the time of the filing of that 
plea; and the motion for arrest of judgment and a new trial is denied." 

H. H. Buckman, for Anna Bell Eobertson and others. 
H. Bisbee and C. D. Einehart, for Henry E. SewelL 
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Before FARDEE and McCOEMICK, Circuit Judges. 

PER CURIAM. As the parties waived trial by jury in the circuit 
court and submitted the case to the judge, we are concluded by the 
flndings of fact. The vital question in the case is whether the lands 
in controversy had been so segregated from the public domain by 
the alleged decree in 1851 as to permit of their assessment and tax- 
ation by the state of Florida in the years 1877, 1878, and 1879. From 
the flndings of fact relating to the decree of 1851, we are of opinion 
that the said decree did not become final and executory. This we 
understand to be the ruling of the circuit court, and we afflrm the 
same. Affîrmed. 



THE EDWIN. 

CEAWLEY V. THE EDWIN. 

(District Court, E. D. New York. Aprll 28, 1898.) 

1. Nbgltgencb— Etidbncb— Whight and Sufficienct. 

A longshoreman, who was injured by the sUpping of a boom from ita 
crotch, introduced three wltaesses, who testifled that the cleats and leg 
of the crotch were badly worn. Three other witnesses, on behalf of 
claimant, testifled that the leg and cleats were in good condition. Beld 
that, the burden being on libelant to prove the worn condition, his proof 
failed. 

9. EVIDBNCK— Admissibilitt. 

On an Issue as to the condition of a crotch supporting a boom, testimony 
of a ship surveyor, who éxamined It several days aftèr an accident àlleged 
to bave been caused by its détective condition, is , inadmissible, it not 
being proven that the crotch had remalned unchangéd. 

8. Mastkr and Bbrvaht— Appliancbb on Shipboard. 

Where the wooden crotch for supporting a boom is such as are usuaUy In 
use on old ships, and it is not shown to be unsuitable, it is not the duty 
of tbe sblpowners to furnisU a later appliance, althQugh it is a superlor one. 

This was a libel by John Crawley against the steamship Edwtn to 
recover damages for personal injuries. 

Alex. McKinney and Robert H. Roy, for libelant. 
Con vers & Kirlin, for claimant. 

THOMAS, District Judge. The libelant is a longshoreman. On 
the 29th day of December, 1898, he was employed by a flrm of steve- 
dores to ajssist in loading with grain the claimant's steamship, the 
Edwin. The ship was lying at a dock at the foot of Pacific street, 
Brooklyn, with her bow in, and her starboard side abreast, the wharf. 
The grain waa brought into the af t hatch from an elevator on the 
port, side of the ship, by means of a pipe 70 f eet in length. The free 
end of the pipe was supported by a line running frûm it to a gaff of 
the ship. Slipped over the end of the pipe, andheldto the same by 
a rôpe, was a sleeve or nozzle, about 16 feet long and some 8 inche» 
wide. This sleeve ran into the hatch of the ship suflftciently to carry 
the grain into the port or starboard side thereof, accordingly as the 
free end of the sleeve was raised or lowered. To raise or lower the 
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end of the sieeve for thîs purpose was the duty of the libelant. To 
enablé him to do this, a rope was fastened to the sieeve, soinewh.ere 
along the portion thereof extending from about the coaming of the 
hatch, on which the sieeve rested, to the end of the sieeve. The 
claimant claims that, to obtain a purchase on the sieeve, the libelant 
had carried the rope over the boom, which was some 6 feet to the 
starboard of the sieeve, and which extended from the mast across 
the hatch to a point ait thereof, where it rested on a crotch. The 
boom was 46J feet long, measured 12 inches in diameter, weighed 
about 1,800 pounds, and could only be moved from its position by 
some great force suitably applied for that purpose. The boom was 
not supported otherwise than by the mast at one end and the crotch 
at the other. The crotch consisted of two pièces of wood, 6 inches 
in width and 3 inches in thickness, set into each other at the point 
of intersection, and holding the end of the boom some 7 feet above 
the deck. The ^read of the crotch was 4 feet and 8 inches, and the 
opening wherein the boom rested was 11 inches wide by 6 inches 
deep. On the deck were bolted pièces of wood, each 9 by 7 inches 
in length and breadth, with a recess 3 by 6^ inches by 1 inch deep, 
into which the leg fltted. Crotches of this sort for holding booms 
are of the older kind. Somewhere from 10 to 20 years ago, iron sup- 
ports, firmly fastened to the deck, came into use, and are now gen- 
erally employed on the newer ships. The wooden crotches, however, 
continue in use on the older ships, and it is not apparent that they 
are not sufficiently suitable. In such case it was not the duty of 
the shipowner to provide the later appliance for the protection of the 
libelant, although it might in some respect be superior. 

Wbile the libelant was attending to the sieeve, and leanîng over 
and looking down into the hatch for that purpose, the boom fell over 
to port and struck him, doing the injury which is the subject of this 
action. A witness for the libelant states that he saw the crotch 
sliding a little to port, until it finally tilted on its port leg, and went 
bodily over, allowing the boom to fall. This witness, and two oth- 
ers, ail stevedores, state that the leg and the cleat into which it 
was fitted were considerably wom, and it is the claim of the libel- 
ant that this worn condition enabled the leg of the crotch to slip 
over the cleat, aided thereto by the slippery and icy condition of the 
deck which then existed. 

On the part of the shîp three witnesses, ail connected with the 
ship, state that the legs and cleats were in good condition and were 
not worn. A ship survèyor, two or three days after the accident, 
examined the crotch and cleats and found them in good condition. 
Upon the trial a question arose as to accepting the évidence of this 
subséquent examination, as it did not appear that the appliances had 
remained unchanged. Although the witness seemed to identify the 
crotch and cleats, by showing that they did not appear to hâve been 
disturbed or removed, yet, for the purposes of this discussion, his évi- 
dence should be disregarded. 

The case on this issue will then stand in this way: Three men, 
fellow workmen of the libelant, examined in court, testified to the 
worn condition of the crotch and cleats. Three persons connected 



642 • 87 FEDERAL REPORTER. 

■^ith tte slîipj.examined on dépositions, testifled to the good condi- 
tion of the crotch. and cleats. The three men examined by the libel- 
ant impressed tHe court with. their gênerai good faith. The witness- 
es not presented in court canhot be presnmed to hâve been other- 
wise than présentable and well-appearing. The burden of proving 
the defective condition is on the libelant; hehçe he must produce a 
prépondérance of évidence. Can the court justly aay that the evi- 
dence of the libelant's witnesses outweighs that of the claimant's 
witnes&es? The men on the ship had the best opportunity to judge, 
and there seems to be no reason for holding that they are less worthy 
witnesses than those produced by the libelant. 

It is urged that the theory of the wom legs and cleats should be 
adopted, as this alleged condition fumishes a sufiicient cause, and no 
other sufflcient cause appears. A cause may be sufficient, yet it has 
no claim to acceptance unless the quality or weight of the évidence 
brought to establish it be àlso sufScient. Otherwise there vyould be 
the following illogical déduction: (a) Worn legs and cleats are a 
sufficient cause of the boom's slipping. (b) No other sufflcient cause 
appears. (c) Worn legs and cleats are not proven by a prépondér- 
ance of évidence, (d) The sufSciency of the worn legs and cleats as 
a cause, and the insufficiency of the proof of other causes, justifies 
the adoption of the theory that worn legs and cleats were the cause, 
although no sufflcient independent proof thereof . be given. In other 
words, the doctrine of exclusion is employed to help out évidence 
defective in weight. But the fact that théories fumished by the 
claimant do not explain the accident d^ïes not leave it to be inferred 
that the real cause is that suggested by the libelant. The libelant 
must stand on the strength of his own theory, and not on the weak- 
ness of that of his adversary. The claimant is not required to pré- 
sent either a theory or an explanation. He may content himself 
with adducing évidence sufflcient in weight to counterbalance that 
produced by the libelant in support of his particular theory. 

The event has been thoroughly investigated, and the cause of the 
accident has not been proved within the rule that places the bur- 
den of proof upon the libelant. Therefore the légal presumption 
that the claimant was not neèligent must continue. There is no 
question of the libelant's injury. Although the libelant's case has 
bèen presented thoroughly and with skill, it fails because of the 
onus resting upon him of showing, with the précision required by 
law, what agencies produced thé accident. The circumstances seem 
to preclude an ascertainment of the just cause of the accident. 

The libel must be dismiësed, with costs. 
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TIGKTIN V. FIDELITY & CASUALTY CO. OF NEW YORK.v 

(Circuit Court, W. D. Missouri, W. D. May 20, 1898.) 

No. 2,222. 

Accident Insurance— Suicide. 

Eev. St. Mo. 1889, § 5855, which provides that in suits "upon policies 
of llfe insurance," suicide sliall be no défense, altliougli tlie policy may 
contain stipulation to the eontrary, does not apply to accident policies. 
although Kev. St. Mo. 1889, § 5811, authorizes life insurance companies 
to engage in' the business of accident insurance, declaring, however, tliat 
"such accident insurance shall be made a separate department of the 
business of a life insurance eompany undertaking it." 

This was an action by Liebbe Ticktin against the Fidelity & 
Casualty Company of New York on an accident insurance policy. De- 
fendant demurred to the pétition. 

I. Eingolsky, for plaintiff. 

Warner, Dean, Gibson & McLeod, for défendant. 

PHILIPS, District Judge. The défendant, the Fidelity & Casualty 
Company of New York, is what is known as an "accident insurance 
Company," engagea in the business of insuring persons against in- 
juries resulting from accident. The pétition avers that the accident 
to the plaintiff resulted in death from suicide while insane, by taking 
cil of mustard. By the fourth clause of the policy it is expressly 
stipulated that "in case of injuries, fatal or otherwise, intentionallj 
intiicted upon himself by the insured, or inflicted upon himself or re- 
ceived by him while insane, the measure of this company's liability 
shall be a sum equal to the premium paid, the same being agreed upon 
as in full liquidation of ail claims under this policy." As the pétition 
does not count upon a claim for recovery only of the premium paid, 
but for the full amount of the policy as in case of- death by accident, 
the demurrer raises the question that, by the express provision of the 
policy, the liability sued for has not arisen. To obviate this objection, 
the plaintiff invokes the provision of section 5855, Eev. St. Mo. 1889, 
which is as followa: 

"Sec. 5855. In ail sults upon policies o( Insurance on life hereafter Issued 
by any eompany doing business in this state, It shall be no défense that the 
insured committed suicide unless it shall be shown to the satisfaction of the 
court or jury trying the cause that the insured contemplated suicide at the 
tlme he made his application for the policy, and any stipulation in the policy 
to the eontrary shall be void." 

The question of controlling importance to be decided is: Does this 
statute apply to an accident policy? The time at my command vdll 
not permit more than to briefly state the conclusions I hâve reached on 
this question. By the express terms of said section it is limited to 
"policies of insurance on life." Clearly, therefore, there is no escape 
from the proposition that, unless an accident policy can be held to be 
a policy of insurance on life, this statute affords no shelter to the 
défendant. It being a statute in contravention pf the common-law 

» Motion for rehearing pending. 
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rule, afOrmative législation changing the rule at common law is in- 
dispensable. From the very inception of any législation in this state 
respecting the subject of policies on life insurance, such pclicies hâve 
been distinctively recognized as sui generis; Provisions peculiarly 
and exclusively applicable thereto hâve, in Unes broad and distinctive, 
run through the différent statutes. When accident insurance poli- 
cies were provided for in acts of the législature, provisions and require- 
ments peculiar to them were as distinctively présent and observed. 
This was confessedly so until the statute of 1889, when life insurance 
companies were for the first time authorized to ehgage in the business 
of issuing accident policies. Section 5811, Rev. St. Mo. 1889, amend- 
ing section 5938, Rev. St. Mo. 1879. i Prior to this amendment, no law- 
yer ever contended that thèse two business associations were not 
erected as separate departments, as distinct as any other two business 
concerns erected under the statutes of the state providing for the créa- 
tion of business corporations. And, as up to the enactment of the 
last-named statute, no life insurance company created under the lawa 
of the state of Missouri, or doing business therein, was permitted to 
enter into the business of issuing accident insurance policies in the 
State, when the législature declâred that, in suits upon policies of in- 
surance for life, it should be no défense that the insured had died by 
suicide, the rule "ExpreSsio unius est exclusio alterius," precluded 
carrying this spécial enactment over to any other claim of insurance 
than that of insurance on life pfoper. Reducedi to its last analysis, 
therefore, the advocates for the application of the provision of section 
6855 to an accident policy must base their contention upon the naked 
proposition that as, in 1889, the législature authorized life insurance 
companies organized under the laws of the state to engage also in the 
business of issuing policies of accident insurance ex vi termini, it ren- 
dered the provision of section 5855 applicable to accident policies. 
This enabling act of 1889 in no wise altered or affected the other pro- 
visions of the antécédent statute in pari materia, for conducting the 
business opérations of, aiid imposing separate obligations and con- 
ferring distinct privilèges upon, two distinct branches of the insurance 
business. The act of 1889, after authorizing associations organized 
"for the purpose of making assurance upon the lives of individuals" to 
issue policies providing for "an indemnity against death, and for 
tveekly or other periodic indemnity for disability occasioned by 
accident to the person of the ibsured," expressly declâred that "such 
accident insurance shall be maie a separate department of the busi- 
ness of a life insurance company undertaking it." To no extent did 
it obliterate the Unes of distinction between the two classes of busi- 
ness. And as throughout the antécédent statutes providing for and 
regulating the opération and flxihg the duties and obligations of the 
two branches of insurance companies the provision of section 5855 
was restricted tb life insurance companies, and the same provision in 
thé same language was carried fgrward to.and incorporated in the 
statute of 1889, denying the: défense of suicide in "stiits upon policies 
of insurance for life," by thé well-tnown rule for the construction of 
statutes, the provision iriust reëeive the same application and be 
eubjected to the same limitation given to it in the older statutes, un- 
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less the législature, by express provision or unavoidable implication, 
gave to it a broader application, so as to embrace accident policies. 
I am unable to flnd anything in the antécédent or subséquent pro- 
visions of the statute of 1889 which can justify the court in holding 
that the provision which had for a number of years expressly and ex- 
clusively applied to policies of insurance on life, carried forward into 
the later statute under the same terms of limitation, can be applied 
to policies of insurance against accidents declared by the statute to 
be a separate department. If it had been the purpose or thought of 
the législature to wipe out ail distinction in the provision of section 
5855 in its application to the two distinct classes of policies, it would 
hâve said so. But the législature has gone no further than to say 
that a Company engaged in the business of issuing policies of insur- 
ance on life may also engage in the business of issuing insurance 
policies against accidents as a separate department. Throughout 
the statute, separate, distinct provisions, régulations, and obligations 
are made and imposed upon the companies transacting such dual busi- 
ness, as much so as if existing and operating under separate fran- 
chises. It does therefore seem to me that to apply to this case the 
défense provided for in said section 5855 would justly expose the court 
to the criticism of judicial législation. 

The défense of death resulting from an act of suicide being good at 
common law (Bigelow v. Insurance Co., 93 U. S. 284; Salentine v. 
Insurance Co., 24 Fed. 159; Billings v. Insurance Co. fVt.] 24 Atl. 
656; Scarth v. Society [lowa] 39 N. W. 658), and this rule not having 
been changed by statute, the demurrer to the pétition on this ground 
is well taken. It is therefore unnecessary to consider the other ques- 
tion raised by the demurrer. 



LTJSK'S ADM'RS v. KIMBALL et al. 
(Circuit Court, W. D. Virginia. May 11, 1898.) 

1. FoBBiGK Administbatoks— Actions. 

An action commenced in Virginia by a forelgn admlnistrator wltliout 
first talting out letters of administration in that state is a mère nullity, 
and no life can be imparted to it by subsequently procuring sucli letters, 
and then setting up the fact by amendment of the pleadings. 

8. Plbabing — Amendmbnt. 

Eev. St. § 954, authorizes amendments only In cases properly instltuted, 
and then only in matters of form. It does not go to the estent of aliowing 
the court, where an action was originally brought without authority or 
sanction In law, to so amend the original wrlt and déclaration as to malse 
new parties plaintiflf, and thereby sustaln an action that was originally 
brought without authority to institute the same. 

Isaac Harr and Burrow Bros., for plaintiffa. 
Pulkerson, Page & Hunt, for défendants. 

PAUL, District Judge. This is an action at law brought by W. 

H. Hodges and E. B. McKeehan, styling themselves administrators 

of Samuel L. Lusk, deceased. The record shows that Samuel L. 

Lusk was an employé on the Norfolk & Western Railroad, and was, 

87 F.— 35 



546 • 87 FEDERAL. REPORTER. ■ 

on the 30th dày of Marché 1895, while in the: service of the said 
raiiroad company, on the Kenova Division tliereof, killed, by being 
crushed between two cars; that this action was instituted in this 
court at Abingdon, in the month of August, 1895, by the plain- 
tiffs, who, prior to the institution of the suit, had obtained, in the 
State of Tennessee, letters of administration on the estate of said 
Lusk, but had not taken letters of administration in the state of 
Virginia. After the institution of this action, one J. W. Mort, a 
citizen of Virginia, qualifled in the corporation court of the city of 
Bristol, Va., as administrator of the estate of said Lusk. In the 
month of June, 1897, said Mort tendered his résignation as admin- 
istrator of said estate, and his résignation was accepted by the cor- 
poration court of the city of Bristol, and the plaintiff s, E. B. Mc- 
Keehan and W. H. Hodges, were then and there appointed by the 
said corporation court of the city of Bristol and qualifled as ad- 
ministrators of said estate in the room and stead of said Mort. The 
défendants at the October term, 1897, of this court flled a plea in 
bar to the action, alleging that at the time the same was instituted 
the plaintififs had obtained letters of administration upon the estate 
of Samuel L. Lusk, deceased, in the state of Tennessee; that they 
were not administrators of said estate in the state of Virginia, but 
that one J. W. Mort had qualifled in the corporation court of the 
city of Bristol, Va., and was then administrator of said estate. To 
this plea the plaintiff s flled a replication, as follows: 

"(1) It 1» true that before the institution of this action plaintiffs had obtained 
letters of administration upon the estate of Samuel L. Lusk, deceased, In the 
state of Tennessee. (2) It Is trtie that at the time this action was Instituted 
plaintiffs had not been appointed administrators of said estate in the state 
of Virginia. (3) It Is not true that at and before the Institution of this 
action one J. W. Mort had been appointed and qualifled as administrator of 
said estate in the corporation court of Bristol, Virginia. (4) It is true that 
after the institution of this action said J. W. Mort was appointed and qual- 
ifled as administrator of Said estâ.te in said corporation court of Bristol, 

Virginia, but on the day of June, 1897, said Mort, having fuUy admln- 

Istered and made settlement of ail thè assets of said estate coming Into his 
hands, tendered his résignation as administrator of the said estate, and said 
résignation was accepted by said corporation court of Bristol, and plaintiffs, 
E. B. McKeehan and W. H. Hodges, were then and there appointed and 
qualifled as administrators of said estate In the room and stead of said 
Mort, and they are now the only administrators of the estate of Samuel L. 
Lusk, deceased." 

The question presented by the pleadings for décision is, can this 
action, on this state of facts, be maintained? The plaintiffs insist 
that, although they had not taken ont letters of administration at 
the time Of thé institution of the action, yet, having subsequently 
done so, they hâve a right to amend the déclaration so as to make 
them parties plaintiff, and claim that the amendment so made will 
hâve relation to the time pf instituting the action, and invests them 
with the right to maintain the action. 

This is an action under section 2902 of the Code of Virginia of 
1887, which provides for the recovery of damages where the death 
of any person is caused by the wrongful act of any person or cor- 
poration. Section 2903 of the Gode of Virginia of 1887 pro vides: 
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"Every such action shall be brought by and in the name o£ the Personal 
représentative of such deceased person, and within twelve months after his 
death. » * *" 

Section 2640 provides for the qualification of an administrator, as 
follows: 

"Before any grant of administration, as of tlie estate of an intestate, tlie 
person to whom it is granted sliall, in the court granting it, give bond and 
taise an oath that the deceased bas left no will, so far as he Isnows, and that 
he will falthfuUy perform the dutles of hls office to the best of his judg- 
ment. • * *" 

Thus, it will be seen that, before an administrator is authorized 
to do any act under the laws of Virginia, he must comply with the 
requirements of the statute in the important particulars of taking an 
oath in open court and executing a bond with security. Until he 
compiles with thèse requirements of the statute, he stands in the 
same relation to the estate of the décèdent as any other individual, 
even though he has taken out letters of administration in another 
state. Thèse can confer no authority upon him to exercise so im- 
portant a power as instituting an action at law. This question has 
been so frequently decided by the courts, state and fédéral, that the 
doctrine is firmly established that letters of administration confer 
no authority outside of the territorial jurisdiction of the state grant- 
ing the same, in the absence of a statute conferring such authority. 
A leading case on this subject is that of Noonan v. Bradley, 9 Wall. 
394, This décision has been cited as a controlling authority in 
numerous cases subsequently arising in the fédéral courts. In that 
case the suprême court, Mr. Justice Field delivering the opinion of 
the court, said : 

"AU the cases on the subject are in one way. In the absence of any statute 
giving efEect to the foreign appointment, ail the authorities deny any efflcaçy 
to the foreign appointment outside of the territorial jurisdiction of the state 
within which it was granted. Ail hold that, in the absence of such a stat- 
ute, no suit can be malntained by an administrator in his officiai capacity, 
except within the limits of the state from which he dérives his authority. 
If he désires to prosecute a suit in another state, he must flrst obtaln a grant 
of administration therein In accordance with its laws. So far has this 
doctrine been extended that in Fenwick v. Sear's Adm'rs, 1 Cranch, 259, 
where the plalntiff had obtained letters of administration in Maryland, before 
the séparation of the District of Ck)lumbla from the original states, it was 
held by this court that he could not, after the séparation, maliitain an action 
In that part of the District ceded by Maryland, by vlrtue of thèse letters, 
but that he must take out new letters within the District." 

In DicMnson v. McCraw, 4 Kand. (Va.) 158, it was held that an 
administrator appointed in the state of North Carolina cannot be 
joined as a party plaintiff with an administrator appointed in Vir- 
ginia in an action brought in the latter state. 8 Enc. PL & Prac. 
700, 701; Vaughn v. Northup, 15 Pet. 1; Kerr v. Moon, 9 Wheat. 
565; Dixon v. Eamsay, 3 Cranch, 319; Eells v. Holder, 12 Fed. 668. 

The statutes of Virginia hâve no provision authorizing an admin- 
istrator to whom letters of administration hâve been granted in 
another state to bring an action in the former state. The doctrine of 
the common law, as recognized in England and in the United States, 
ia unchanged, and an administrator cannot maintain a suit in this 
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state without first takîng out letters of administration in some court 
in this state. 

The contention that the want of authority on the part of a foreign 
administrator to bring an action in this state is cured by his pro- 
curing letters of administration in this state after he haa instituted 
his action cannot be sustained. His failure to do so before he com- 
mences his action is a fatal defect in his right to maintain it. In 
this case not only did the plaintiffs fail to procure letters of admin- 
istration in this state before commencing their action, but after ita 
institution letters of administration were g ranted to Mort, a citizen 
of the state of Virginia. For two years he was invested with aJl 
the rights and interests of an administrator, and during that period 
they could, under no principle, or even fiction, of the law, be vested 
in any other person. It was only by his résignation that he was 
devested of his authority as administrator, and it was only by the 
subséquent qualification of thé plaintiffs as administrators that they 
were invested with the rights and the authority pertaining to that 
fiduciary office. Prior to that time, any action brought by them 
in their représentative character was a nullity. There was no légal 
proceeding pending which could be kept alive and prosecuted by 
their subséquent qualification as administrators. The authority con- 
ferred could not hâve relation so as to give vitality to a nuU and 
void proceeding. 

Counsel for the plaintiffs insist that, under the provisions of section 
954 of the Eevised Statutes of the United States, they hâve a right 
to amend their déclaration so as to make the administrators who 
qualified in the state court of Virginia after the institution of the 
suit in this court the plaintiffs, in place of the administrators who 
qualified in the state court of Tennessee. The section referred to is 
as follows: 

"Sec. 954. No snmmons, wrlt, déclaration, retum, process, judgment, or 
other proceeding in civil causes, In any court of the United States, shall be 
abated, arrested, quashed, or réversed for any defect or want of form; but 
such court shall proceed and give judgment according as the right of the 
cause and matter in law shall appear to it, without regarding any such 
defect, or want of form, except thpse which, in cases of demurrer, the party 
specially sets down, together with his demurrer, as the cause thereof; and 
such court shall amend every such defect and want of form, other than 
those which the party demurrlng so expresses; and may at any time per- 
mit elther of the parties to amend any defect In the process or pleadings, 
upon such conditions as It shall, In Its discrétion, and by its raies, prescribe." 

While this statuts is very broad and libéral in the allowance of 
amendments to the process or pleadings, the amendments which it 
permits can only be made in a case that is properly instituted, and 
only then in matters of form. It does not go to the extent of allow- 
ing the court, where an action was originally brought without au- 
thority or sanction in law, to so amend the original writ and déc- 
laration as to make new parties plaintiff, and thereby sustain au 
action that was originally brought without authority to institute the 
same. 

There is no question that, where an action is brought by a party 
having authority to institute it, the pleadings may be amended in 
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matters of form so as to perfect the jurisdictîon of the court upon 
the record. But, when the parties instituting a suit hâve no au- 
thority to briug the same, the amendments authorized by the statute 
cannot cure the defect in the proceedings. The action cannot be 
maintained. The spécial plea in bar must be sustained, and the 
action dismissed. 



In re MURPHY. 

(Circuit Court, D. Massachusetts. May 18, 1898.) 

No. 1,833. 

1. Habkas Corpus— Issuancb of Wkit. 

Where a petitioner, serving a sentence of a state court, bas delayed nearly 
two years to apply for a writ, and his right of appeal in the state court is 
not yet barred, habeas corpus will not issue unless his case Is clear. 
3. Fedbbal Question— Whbn Prbsented. 

The action of a judge of a state court in erroneously sentencing one con- 
victed of crime under a statute not applicable to his case présents no 
question for the fédéral court. 

5. Same- Ex Post Facto Laws. 

When a statute providing for the sentence to prison of persons convlcted 
of crime bas been construed by the highest state court to apply to offenses 
committed prior to its enactment, the question whether it violâtes any pro- 
vision of the fédéral constitution Is directly In issue, on habeas corpus, 
to release one sentenced thereunder for a crime so committed. 
4 Ex Post Facto Laws— Construction of Statutks. 

In order to render législation unconstitutional as ex post facto, it îs not 
necessary to show that it must be detrimental to ail persons chargea with 
offenses; it is sufBcient that it materially alters thelr condition lu a 
manner which may be detrimental to some. 

6. Same— Indkterminatb Sentence Law. 

The Massachusetts Indeterminate sentence statute (St. 1895, c. 504, |§ 
1-3), declarlng that the court "shall not fix the terni of Imprisonment," If 
taken literally, Is unconstitutional, if applied to offenses committed prior 
to its enactment. 
& Same. 

Quœre, whether the Indeterminate sentence law of Massachusetts (St. 
1895, c. 504, §§ 1^), which is applicable to ail sentences pronounced after 
Its enactment, regardless of what the law was when the offense was com- 
mitted, Is Invalld as an ex post facto law. 

7. Habeas Corpus — Practice on Appf;al. 

A writ of habeas corpus was denied, but, there being a constitutional 
question of great doubt involved in the application, the petitioner was 
given an opportunity to apply for an appeaî to the suprême court, under 
rule 34, with an Intimation that thereupon the order would be amended 
and a writ directed to issue, to be discharged upon Its return, with' leave 
to apply for admission to bail pending the appeal. 

Brandeis, Dunbar & Nutter, Ezra K. Thayer, and Edward P. Mc- 
Clellen, for petitioner. 
J. M. Hallovpell, Asst. Atty. Gen., for respondent, Bridges. 

PUTNAM, Circuit Judge. This is an application for a writ of 
habeas corpus, heard on the return of an order to show cause why 
a writ should not issue. The petitioner is in prison, under a crim- 
inal sentence of the superior court of the state of Massachusetts, 
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jpassed on him May 28, 1896, for a term of not less than 10, nor more 
than 15, years. It is conceded that, if the sentence was erroneous, 
the laws of the state gave him a remedy by a writ of errer, which 
is not yet barred; and also nearly two years of his imprisonment 
hâve expired without his asking for a writ of error or other relief, 
prior to the pétition at bar. In view of thèse facts, it is apparent 
that there are no spécial circumstances requiring the issue of a writ 
of habeas corpus, unless his case is clear. When the petitioner's of- 
fense was committed, the following statutes were in force in Massa- 
chusetts: 

"Whoever commîts larceny by steallng, of the property of another, money, 
goods, or chattels, or a bank note, bond, promlssory note, bill of exchange, 
or otber bill, order, or certlflcate, or a bock of accounts for or concerning 
money or goods due or to become due or to be delivered, or a deed or 
writing containing a conveyance of land or any other valuable contract in 
force, or a receipt, release, or defeasance, or a writ, process, or publie record, 
if the property stolen exceeds the value of one hundred dollars, shall be 
punished by Imprisonment in the state prison not exceeding flve years, or 
by fine not exceeding six hundréd dollars and Imprisonment in the jail not 
exceeding two years; or, if the property stolen does not exceed the value 
of one hundred dollars, shall be punished by imprisonment in the state prison 
or jail not exceeding one year, or by fine not exceeding three hundred dollars." 
Pub. St. c. 203, I 20. 

"Bvery offlcer in charge of a prison or other place of confinement shall 
keep a record of the conduct of each prisoner in his custody whose term of 
Imprisonment is not less than four months. Bvery such prisoner whose 
record of conduct shows that he hàs faithfuUy observed ail the rules, and 
has not been subjected to punishment, shall be entitled to a déduction from 
the term of his imprisonment, to be estimated as foUows: Upon a sentence 
of not less than four months ànd less than one year, one day for each month; 
upon a sentence of not less than one year and less than three years, 
three days for each month; upon a sentence of not less than three years 
and less than flve years, four days for each month; upon a sentence of not 
less than five years and less than ten years, flve days for each month; 
upon a sentence of ten years or more, six days for each month. When a 
prisoner has two or more sentences, the aggregate of his several sentences 
shall be the basis upon which the déduction shall be estimated. Each pris- 
oner who is entitled to a déduction from the term of his imprisonment, 
as af oresald, shall receive a written permit to be at liberty during the 
time thus deducted, upon such terms as the board granting the same shall 
flx. Said permlts shall be issued as follows: To prisoners in the house of 
Industry, jail, or house of correction of Suffolk county, by the board of 
directors for public Institutions; to prisoners in the other jails and houses 
of correction, by the county commlssioners of the several eountles; to 
prisoners in the state prison and in the reformatory prison for women, by 
the commlssioners of prisons; to prisoners in the state workhouse, by the 
trustées of said workhouse. The board issuing a permit as aforesaid may 
at any time revoke the same, and shall revoke; it when it cornes to their 
knowledge that the person to whom It wag granted has been convicted of 
any offence punlshable by imprisonment." Pub. St. c. 222, i 20. 

The petitioner was charged with, and convicted ôf, several offenses 
in the same indictment; so that the maximum term for which he 
was imprisoned does not êxceed the penalty permitted by the stat- 
utes which were in force when his crimes were committed. But, 
by the law as it then stbod, his term of imprisonment was flxed by 
the court, and the détermination of its length was a judicial act, 
subject, of course, to his option to avail himself of a permit to be 
at liberty, as provided by the statute cited, if he entitled himself 
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thereto. TMs clearly did not operate to limit the terin of his im- 
prisonment except at his own will. So it could not work to his préj- 
udice, as it might possibly be conceived to be against the interest of 
a prisoner to be cast temporarily on the community at large against 
his own élection, uiider circumstances which permitted him to be 
recalled at some indeflnite period, also against his own élection. 

At the time the petitioner was sentenced the following statute was 
in force: 

"Section 1. When a convict Is sentenced to the state prison, otherwise than 
for life, or as an habituai criminal, the court imposing the sentence shall 
not fix the term of imprisonment, but shall establish a maximum and mini- 
mum term for which said convict may be held in said prison. ïhe maximum 
term shall not be longer than the longest term fixed by law for the punish- 
ment of the ofCence of which he is convicted, and the minimum term shall 
not be less than two and one half years. 

"Sec. 2. At any ^ime after the expiration of the minimum term for 
which a convict may be held in the said prison under a sentence Imposed 
as aforesaid, the commissioners of prisons may issue to him a permit to 
be at liberty therefrom, upon such terms and conditions as they shall deem 
best, and they may revoke said permit at any time previous to the expira- 
tion of the maximum term for which he may be held under said sentence. 
No such permit shall be issued without the approval of the governor and 
council, nor unless said commissioners shall be of the opinion that the 
person to whom it is issued will lead an orderly life if set at liberty. ïhe 
violation by the holder of a permit issued as aforesaid of any of the terms or 
conditions thereof, or the violation of any law of this commonwealth, shall 
of itself malie void such permit. 

"Sec. S. When any permit issued as aforesaid has been revoked, or has 
become void, said commissioners may issue an order authorizing the arrest 
of the holder of said permit and his return to said state prison. The holder 
of said permit, when returned to said prison, shall be detained therein ac- 
cording to the terms of his original sentence; and In Computing the period 
of his confinement, the time between his release upon said permit and 
his return to the prison shall not be taken to be any part of the term of the 
sentence." Acts 1895, e. 504. 

The petitioner was not sentenced as an "habituai criminal." 

The question at once arises whether the act of 1895 is to be con- 
strued to apply to prior offenses. If not, the action of the court 
which sentenced the petitioner was a mère error, raising, in no 
event, any question for this court. But it was held in Corn. t. Brown, 
167 Mass. 144, 45 N. E. 1, that the statute is to be construed to ap- 
ply to ail sentences imposed after it came into force. Therefore the 
question whether it violâtes any provision of the constitution of the 
United States comes directly in issue. 

With référence to what constitutes ex post facto législation, it is 
not necessary, for this case, to refer to any authority except the dis- 
cussion in Kring v. Missouri, 107 U. S. 221, 228-230, 2 Sup. Ct. 
443. It is plain from that discussion, and also on f undamental prin- 
ciples, that, in order to render législation unconstitutional as ex post 
facto, it is not necessary to show that it must be detrimental to ail 
persons charged with offenses. It is suificient that it materially al- 
ters their condition in a manner which may be substantially detri- 
mental to some. 

At the outset, the act of 1895 déclares in its letter that the court 
"shall not fix the term of imprisonment." If this were to be taken 
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literally, ît -vyould clearly be uncoastitutional if rétroactive, because 
it would deprive a person chargea of the rigiit to a judicial déter- 
mination of Iiis sentence, given by tîie law existing when the offense 
Was coiamitted, as we hâve already shoven. But the suprême judicial 
court of Massachusetts has said tiiat it is not tobe thus taken, not- 
withstantiing the fact that, by the efîect of the act, the term of actual 
imprisohment is practicâlly fixed by the executive 'offîcers of the 
State. Oliver v. OUver, 169 Mass. 592, 594, 48 N. E. 843. Under the 
Public Statutes, in force when the petitioner's offenses were com- 
mitted, he could, by his own good conduct, entitle himself, as a mat- 
ter of right, to a permit to be at liberty; and, although the permit 
would hâve been revocable at will, it would seem to hâve been a 
légal right of value in the eyes of the law, on the same principle 
that an employment is recognized at law as a thing of value to both 
employé and employer, even When terminable at the option of either. 
In addition, the option whether or not to revoke the permit was 
vested in a single executive board, while, under the act of 1895, no 
permit can issue without the approval of two executive boards; the 
practical resuit of which is that, under the later statute, the pris- 
oner has the burden of securing a double approval before he can ob- 
tain his liberty. Under the act of 1895, he cannot entitle himself, 
as a matter of right, to a permit, but the whole is a matter of option 
on the part of the executive boardis, to be exercised without any 
explanation or any reaspn given pro or con. Moreover, under that 
act, other important conditions were added which would permit the 
recall of a permit, and still others which would revoke it absolutely, 
The most serions new provision is that the act of 1895 directs that, 
if a permit is revolied, no portion of the time the prisoner may hâve 
been at liberty under it shall be taken to be any part of the term 
of his sentence. 

It is true that, under the sentence imposed on this petitioner, there 
is a possibility of his going at liberty sooner than could hâve hap- 
pened under the provisions of the Public Statutes, if, under them, 
he had bèen sentenced for the maximum period of 15 years, because 
no commutation for good behavior under those statutes could bave 
reduced the periOd of imprisonment to 10 years; yet who can say 
whether, and, if yes, how much, the intended, and, probably, for the 
mass of criminals, the actual, leniency of the new System operated 
to influence the court, in the caëe at bar, to impose a maximum term 
longer than the flxed term would otherwise hâve been? 

Therefore theré is, on the whole, much difiSculty in holding the act 
of 1895 constitutional as a rétroactive statute. But the suprême ju- 
dicial court of Massachusetts, in Com. v. Brown, 167 Mass. 144, 45 
N. E. 1, already referred to, at page 146, 167 Mass., and at page 1, 
45 N. E., construes this statute in connection with the body of the 
Massachusetts législation on this topic, and déclares that, as a whole, 
it concerns a policy familiar in that state. The court apparently 
regards it ail as a matter of prison discipline, which affects no sub- 
stantial rights. It is true the court states that the question was not 
argued, but, in the aspect in which it is put by that court, it is one 
peculiarly for local judicial tribunals. This fact, and the lack of 
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specialty in the circumstances of the case to which we hâve referred, 
which operate against the petitioner almost with the eflect of lâches, 
in connection with the numerous cautions given by the suprême court 
with référence to cases where writs of error may be sued ont, the 
latest of which is Balcer v. Grice, 169 U. S. 284, 18 Sup. Ct 323, 
lead us to conclude that we ought to leave the petitioner to his 
remedy in the usual course.^ We hâve, however, great doubts about 
the constitutionality of the statute of 1895, as a rétroactive one; and 
we hâve explained our doubts in order to show that we ought to 
give the petitioner an opportunity to apply to give bail, if he de- 
sires, pending an appeal to the suprême court. Therefore, to enable 
him to do this under Sup. Ct. Kule 34, if the petitioner applies therefor, 
we will amend our order, and direct a writ to issue, with the expec- 
tation that, on its return, we wiil order the discharge of the writ, 
and thereupon consider any application that may be made for ad- 
mitting to bail, pending an appeal, if one is taken. The pétition is 
denied, without costs. 



UNITED STATES v. STEGB et al. 

(District Court, D. Indlana. June 10, 1898.) 

No. 5,857. 

IirroxicATiwa Liquors— Sorrkptitious Siiipmbnt. 

One Is not liable under Eev. St. U. S. § 3449, making It an offense to Bhlp 
any liquors "under any otlier than the proper name or brand known to 
the trade as designating the klnd and quality of the contents ot the cases 
or packages containing the same," for shipping a keg of whisky on 
which the proper tax had been paid, and which had the proper brand 
affixed, packed Inside of a sugar barrel which contained no brand at ail. 

This was an indictment against Julius H. Stege and others for 
shipping whisky inclosed in an unbranded barrel. The case was 
heard on a motion to quash the indictment. 

Albert W. Wishard, U. S. Atty,, and Jesse J. M. La Follette, Asst. 
U, S. Atty. 
Frank B. Burke, for défendants. 

BAKER, District Judge. The défendants are indicted for the 
violation of section 3449, Eev. St., which reads as foUows: 

"Whenever any person ships, transports, or remores any splrltuous or 
fermented liquors or wlnes under any other than the proper name or brand 
known to the trade as designating the kind and quality of the contents of 
the cases or packages containing the same, or causes such act to be done, 
he shall forfeit said liquors or wines and casks or packages, and be subject 
to pay a fine of flve hundred dollars." 

The indictment charges: 

"That on the Ist day of Aprll, In the year of our Lord one thousand elght 
hundred and nlnety-eight, the défendants unlawfully, knowingly, and felo- 
nlously did then and there agrée and conspire together to violate section 3449, 
Rev. St. U. S., by then and there unlawfully, knowingly, and felonlously 

> Note by the Court. See Tlnsley v. Andersen, 171 U. S. 101, 18 Sup. Ct. 805. 
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shlpplng from loulsvUle, Kentucky, to Salem, Indiana, one keg of whisky, 
a,ncl by then and there packlng said kçg of whisky Inside of a sugar barrel, 
coverlrig the same wlth sawdust, thereby whoUy obscuring and concealing 
thé brand upoh said keg of whisky, and Concealing the f act that It was 
whisky belng shipped, but causlng- it to then and there appear that said ship- 
inent was one barrel of sugar, the same belng then aad there so packed, con- 
cealed, and shipped for the purpose of deceivlng the eltizens of Salem, Indiana, 
and having itappèar to them as one barrel of sugar, contrary to the form of 
the statute," etc. 

The défendants hâve interposed a motion to quash on the ground 
that the indictment does net state facts constituting an offense un- 
der the foregôing section of the statute. 

This statute is highly pénal, and must be strictly construed. It 
must be made to appear by the allégations of the indictment that 
the acts charged constitute an offense falling within the language 
of the statute. Counsel for the government contend that it is the 
declared poUcy of the statute to require ail spirituous and ferment- 
ed liquors on which the proper tax has been paid, contained in any 
cask or package upon which the proper name and brand hâve been 
aflfixed, to be shipped in such manner that the name and brand 
known to the trade as designating the kind and quality of the con- 
tents of such cask or package shall at ail times be unobscured and 
plainly visible. In supf*6rt of this contention, the attention of the 
court is called to the ruling of the acting commissioner of internai 
revenue of September 30, 1874 (20 Int. Eev. Rec. 109), and also to his 
ruling of September 2, 1884 (30 Int. Rev. Rec. 278), in which he cites 
the opinion of Attorney General Taft reported in 22 Int. Eev. Rec. 
261. On September 30, 1874, the acting commissioner ruled that 
the marks, brands, and stamps required by la w and régulations to be 
applied to casks of distilled spirits are designed to bear open witness 
of the legality of the merchandise in question, and they must not 
be obscured or covered by encâsing the vessel containing the liquor 
in ànother, but must 'at âll times be in such condition as to admit 
of the examination of the marks, brands, and stamps by the revenue 
ofiScers. On September 2, 1884, he reafflrmed this ruling. Attorney 
General Taft held that the shipment of spirits under a false désigna- 
tion was an offense under section .3449. He further argued, in sub- 
stance, that this section prescribes how lawfully distilled, stamped, 
marked, ;and branded spirits may be shipped; namely, that they 
may be shipped under their proper names and brands, and, in order 
that a shipment shall be under their proper names and brands, such 
names and brands must be visible. This latter statement was not 
essential to his décision. It must be taken as true that the keg 
of whisky mentioned in the indictment had paid the proper tax, and 
had the proper name, brand, and stamp affixed upon it, because 
the contrary is not charged. The gravamen of the alleged offense 
consists solely in placing for shipment, and shipping, a keg of whisky 
upon which/the tax had b§en paid, and upon which the proper name, 
brand, and stamp had been afiixed, in a sugar barrel, by which means 
the name, brand, and stamp on; the keg of whisky were concealed, 
with intent to deceive the citizens of Salem, Ind. The charge that 
the act was donc with the intent to deceive the citizens of Salém is 
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Immaterial. The court knows of no statute which makee such 
an intent criminal. Hence the sufQciency of the indictment hinges 
upon the question whether the shipment of a keg of whisky on which 
the tax had been paid, and upon which the proper name, brand, and 
stamp are afflxed, inside another inclosure which obscures such name, 
braud, and stamp, is made criminal by the statute. 

The keg of whisky was a lawful subject of commerce. The gov- 
ernment iiad no further claim upon or interest in it. It was law- 
fuUy shipped unless the method of inclosure rendered its shipment 
unlawful. It had no false name, brand, or désignation either upon 
the keg of whisky, or on the barrel containing it. Hence the ques- 
tion before the court does not fall within the case decided by Attorney 
General Taft. The case decided by him was that a shipment of 
spirits under a false désignation was a violation of the statute. Such 
would clearly be the case because the statute in express terms for- 
bids the shipment under a false name or brand. Ail else said by 
the learned attorney gênerai was unnecessary to the décision of the 
question before him: Does the statute, properly construed, make 
criminal the shipment in question? It is qui te clear that the stat- 
ute does not in express terms déclare that the inclosure of a properly 
stamped and branded cask or package of spirits inside another ré- 
ceptacle, which obscures the name and brand, shall be unlawful. 
Such construction can only be deduced from the language employer! 
by highly artiflcial reasoning. It does not seem to the court that 
such a construction is warranted by the language of the statute. 
The prohibited shipment must not be made "under any other than 
the proper name or brand known to the trade," etc. This languagf 
evidently means "under any other name or brand than the proper 
name or brand known to the trade," etc. Its manifest purpose was 
to prevent the use of a false name or brand in making such shipment. 
But can it be said that, where the inclosing réceptacle has no name 
or brand, it has another name or brand than the proper one? The 
having no name or brand is not the same thing as having a false 
name or brand. If it had been the intention of congress to make 
pénal ail shipments of spirits unless the réceptacle containing the 
cask or package was visibly branded or stamped so as to designate 
the kind and quality of its contents, it is to be presumed that con- 
gress would hâve said so in plain and explicit terms. Had congress 
provided that it should be unlawful for any person to ship spirits 
without the name or brand known to the trade being visibly branded 
or stamped upon the inclosure containing the properly stamped and 
branded cask or package, there could hâve been no doubt as to its 
meaninsr. The court is of opinion that the statute does not make 
pénal the acts set out in the indictment. If any governmental pol- 
icy requires that such shipments should not be permitted except 
in casks or packages having the name or brand of their contents 
plainly stamped and unobscured, such policy ought to be disclosed in 
clear and unambiguous terms. The statute fails to do this. Wheth- 
er the failure arises from oversight or design is immaterial. In 
my opinion, the statute does not make it an offense to ship goods 
which are lawful subjects of commerce, simply because they are 
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shipped in an unmarked or anbranded box or barrel, îf the contents 
inclosed therein hâve paid the proper tax, and the proper name or 
brahd known to the trade as designating the kind and quality of the 
contents is affixed upon the cask or package within such box or bar- 
rel. The motion to quash -will be sustained. 



AMERICAN GEAPHOPHONE CO. Y. WALCUTT. 

(Circuit Court, S. D. New York. January U, 1S9S.) 

L Patents— LicKNSK to Makb— Infringbmekt. 

A Ucense merely to make, wlthout a right to sell, does not Impair the 
rlght of the owner of the patent to sue either at law or In equity for an 
Infrlngement outside the license; and the purchase of tools and materlals 
from the llcensee, which he had a right to use under the license for mak- 
Ing only, would not carry the right to sell the product, or any greater 
right than the llcensee had. 

8. Samb— Validitt and Ispringembst— Sound-Recokding Device. 

The Bell & Talnter patent, No. 841,214, and the Tainter patent. No. 
341,288, for improvements thereon, both of which are for recording tablets, 
consistlng of a hoUow cylinder or tube of paper or other suitable ma- 
terial, coated with wax or a waxllke composition, preferably of beeswax 
and paraffine, held valid and infringed. 

This was a suit in equity by the American Graphophone Company 
against Cleveland Walcutt for alleged infringement of two patents 
for recording and reproducing speech and other sounds. 

Philip Mauro, for plaintifl. 

H. Albertus West, for défendant. 

WHEELEE, District Judge. This suit is brought upon patent No. 
341,314, granted to Chichester A. Bell and Samuel Tainter, and No. 
341,288, granted to Tainter, dated May 4, 1886, for recording and re- 
producing speech and other sounds. As to the parts in question, 
the inventors in the first patent say: 

"The inrention consîsts, secondly, in engravlng or cutting the record in a 
waxy or amorphous and sUghtly cohesive substance; preferably a compound 
of beeswax and paraffine (the latter in excess) Is employed. Tbis compound 
has no tendency to clog the style, but is readily removed thereby in chips or 
shavings. This part of the invention also consists in a recording material 
composed of a wax or waxy surface on a paper or pastèboard foundation 
Heretofore It has been proposed to use soft paper saturated or coated witb 
paraffine as the material for recording by the indenting metbod; but ita use 
does Bot appear to hâve been successful, and an outer layer of tin foil was 
therefore employed to receive the indentatlons." 

"It is évident that various modifications other than those Indicated can be 
made, and the invention still l)e employed in whole or in part, a"rl also that 
parts of the invention may be used separately. In the foregoing description 
détails bave been given with some minuteness. This .bas been done to furnish 
the best information in our power for enabling those sidlled in the art to make 
and use the invention, and. not wlth tbp intention of llmiting the invention to 
the précise dimensions, proportions, sbapes, and materiâls stated." 

And the inventor in the other says: 

"First. A new recording-tablet is employed. It consists of a hollow cylinder 
or tube of paper, or other suitable material, coated with wax or waxlike corn- 
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position, preferably a compound or mixture of beeswax and paraffine. The 
record Is eut In the coating. The advantages of this form of tablet are that 
It may be very light, while havlng sufficlent stiflfneSs to retaIn Its form, and 
avoid the danger of cracking the coating; that it is compact, and adapted for 
transmission through the mails or otherwise; that the recording surface Is 
continuons, and that it can very readily be placed on and removed from the 
holder by whlch it is supported, and rotated in recording and reproducing." 
"The présent invention is to be considered as an Iraprovement upon or mod- 
iflcation of what is shown and deseribed in the application for letters patent of 
C. A. Bell and myself, * • * so far as they relate to common features, and 
no claim is made hereln to any matter deseribed and shown in that applica- 
tion." 

The claims relied upon of the flrst patent are: 

"(7) A sound-record, consisting of a tablet or other solid body having its 
surface eut or engraved with narrow Unes of irregular or varied form eorre- 
spondlng to sound-waves, substantially as deseribed. (8) A sound-record, 
consisting of a tablet or solid body having its surface eut or engraved with 
a number of Unes of variable cross section, the Irregularities or variations cor- 
responding in form to sound-waves, substantially as deseribed." "(10) The 
Sound or speech record eut or engraved in wax or a waxlike composition, sub- 
stantially as deseribed." "(17) The sound-record In the form of an irregular 
groove with sloping walls eut in solid materlal, substantially as deseribed. 
(18) The sound-record eut In wax or waxlike composition in the form of an 
irregular groove with sloping walls, substantially as deseribed." 

And of the second are: 

"(1) A recording-tablet for a phonograph, consisting of a hoUow cylinder, 
provided with a wax or waxlike coating for receiving the sound-record, sub- 
stantially as deseribed." "(4) A tubular self-sustaining tablet for recording 
sounds or sonorous vibrations, substantially as deseribed." "(37) A record- 
ing-tablet consisting of a hoUow cylinder provided with a wax or waxlike 
coating, and having a sound-record eut in said coating, substantially as de- 
seribed." 

Thèse patents were before the circuit court of the Northern district 
of Illinois in Graphophone Co. v. Amet, 74 Fed. 789, on final hearing, 
and were well explained, and as to claims for a combination includinij; 
thèse sound-records were sustained by the very clear opinion of Judge 
Grosscup. A motion for a rehearing there stood in the way of grant- 
ing a preliminary injunction in Same v. Leeds, 77 Fed. 193. That 
motion bas now been denied, and a preliminary injunction as to the 
sound-records was granted there in Same v. Boswell (Nov. 29, 1897) 
against structures understood to be like this defendant's. The 
défendant hère bas put the plaintiff to proof of title, and denied 
novelty and infringement. The plaintiff bas produced copies of as- 
signments of the patents from the patentées to the Volta Grapho- 
phone Company, and from that company to the plaintiff, which are 
stipulated in évidence as original, but with a déniai of liability for 
anything coming from a plant bought from the North American 
Phonograph Company, which may bave had a right to maie, but, if so, 
not a right to sell. This limited lieense would not, however, impair 
the right of the owner to sue, either at law or in equity, for an in- 
fringement outside the lieense (Walk. Pat. § 400), nor justify such 
infringement. And the purchase of tools and materials which the 
seller had the right to use for making what would be an infringement, 
without the right to sell, would not carry the right to sell the product, 
nor any greater right than the seller of the tools and materials had. 
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The defendant's sound blanks are testified by himself to be composed 
of stéarine, caustic soda, acétate of aluminum, and sometimes ozoce- 
rite; and tbe plaintiff's expert bas testified as to one: 

"It is a self-sustalBing, rigid, hoUow, cyllndrical tablet of a material whicb 
Is waxiike in its propertles, the material being amorphous, slîgbtly cohesive, 
solld; It cuts smootMy, and it Is adapted to be eut or removed in chips or 
shavlngs. Thls exhlblt resembles In ail material respects the commercial tab- 
lets now used and sold by the complalnant. Thls exhibit Is of just the size 
to be placed upon and used wlth one of the ordinary commercial graphophones 
of complainant's manufacture. Thls tablet bas a Sound-record engraved or 
eut thereln, composed of narrow Unes constltuting the convolutlons of a con- 
tinuons spiral groove, sald groove havlng sloping walls, and being of varying 
depth and cross section, the variations and irregularities of the groove in form 
corresponding wlth the eharacter o£ the sounds through the médium of which 
the groove was made. The exhibit Is, hence, a reproducing tablet The 
exhibit, when placed on an ordinary graphôphone of complainant's manu- 
facture, repeats the original produclng sounds; and thls particular exhibit, 
thus employed, repeats a song." 

Tbe reasoning upon which the temporary injunction was granted 
by Judge Grosscup bas not been shown, and may hâve been, and prob- 
ably was, that of the other case there on the final hearing, except, 
perhaps, aa to infringement. The plaintiff's expert bas testified 
further that the defendant's sound-record obviously contains the fea- 
tures of thèse claims of the patents; and that in this he does not 
overlook that it is composed of waxlike material throughout, whereas 
the patents describe a waxlike recording surface with a stiff paper 
backing, which he regards as immaterial, because thèse claims are 
silent in this respect, and "the essential office of the tablet of the 
claims in question is to hâve à sound groove engraved or eut thereon, 
and for the accomplishment thereof the substance of the outer sur- 
face of the tablet is alone material, and, so far as the performance of 
this ofQce is concerned, it makes no différence of what material the 
inner and nonactive portion of the tablet is composed." The invent- 
ors could not hâve a valid patent for anythîng but their improvement 
upon Edison's tin foil surface on a paper backing, and if the defend- 
ant's structures are différent improvements he does not thereby in- 
fringe. Kailway Oo. v. Sayles, 97 U. S. 554. The tin foil adm'itted 
making a record of sound-waves only by comparatively imperfect in- 
dentations, this invention was of a surface of a tablet which would 
admit it by a very exact furrowed groove. The défendant appears to 
bave taken the substance of this improvement, and not merely to hâve 
used a différent one. Thèse patents and the infringement are some- 
what similar to those in A. B. Dick Co. v. Fuerth, 57 Fed. 834, Same 
V, Wichelman, 74 Fed. 799, and Same v. Henry, 75 Fed. 388, where a 
similar conclusion was reached. Decree for plaintiff. 
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BYBAM V. FKIBDBBB.GBR. 
(Circuit Court, E. D. Pennsylvanla. Deeember 20, 1897.) 

1. Design Patents— Infringement. 

To constltnte an infringement of a design patent covering a combinatlon 
of old parts wlth new, It Is not enough that the old parts hâve been used, 
if for the new parts others are substituted which are not the same as 
those used by the patentée. 

9. Saub. 

In consldering the question of Infringement of a design patent, the 
method of production is irrelevant. The snbject for considération is not 
the proeess of création, but the effect produced upon the eye by the things 
created. If there be such resemblance as to deceive a purchaser giving 
attention to design, there is an Infringement. 

8. Bame— Trimminos. 

The Byram patent. No. 23,886, for a design for trimmings for ladies' un- 
derwear, construed, and held not infringed. 

This was a suit in equity by Frank A. Byram against défendant 
Friedberger for infringement of letters patent No. 23,886, granted 
Deeember 25, 1894, to Frank A. Byràtn, for a design for trimming 
for ladies' underwear. 

Jérôme Carty, for complainant. 
Harding & Harding, for défendant 

DALLAS, Circuit Judge. This is a suit in equity for alleged in- 
fringement by tlie défendant of design patent No. 23,886, dated De- 
eember 25, 1894, issued to the plaintiff for a design for trimming. 
In the spécification it is said : 

"My Invention has for ils object the provision of a new and original design 
for trimming for ladies' underwear of the character fully disclosed by the 
accompanying drawings, wherein figures 1 and 2 are views of the bacli and 
front, respectively, of a portion of such trimming." 

The drawings thus referred to are hère reproduced: 

Fig. 1. 




Fig. 2. 




The claim is: 

"The design for trimming for ladies' underwear, substantially as ahown 
and described." 

There was no novelty in the two upper portions of this trimming; 
that is to say, the upper or gimp-like portion, called the "heading,'" 
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and the parts îmmediately below it, consisting of bars or loops and 
intervening open spaces, called the "ribbon space," were, separately 
considered, undoubtedly old. Ail that, with any show of reason, 
could be assei'ted to hâve been in itself new, is the lower portion, 
consisting of the line with which the bars or loops before mentioned 
are connected, and the wheel-like £gures connected with that line, 
as shown in the drawings. It is not, however, a valid objection to 
such a patent that some of the constituents of the design claimed 
had existed in the prior art. Old figures may by rearrangement or 
by being combined with new parts produce a novel efEect; but, while 
I think this must be conceded, it is, in my opinion, also true that, 
to constîtute infringement of snch a combination, it is not enough 
that the old parts hâve been used by the alleged infringer, if for the 
new parts others which are not, in the sensé of the patent law, the 
same as those of the patentée, are used. 

In considering the question of infringement of a design patent, 
the method of production is irrelevant. Glass Co. v. Macbeth, 28 
U. S. App. 106, 12 G. G. A. 70, and 64 Fed. 118. The subject for 
considération is not the process.of création, but the effect produced 
upon the eye by the things created. If there be such resemblance 
between them as to deceive a purchaser, inducing him or her to 
purchase the one supposing it to be the other, the one which is 
patented is infringed by the later one. It is, however, always to be 
borne in mind, in applying this criterion, that the purchaser referred 
to is one who, in fact, does give some attention to design (Monroe 
V. Anderson, 17 U. S. App. 184, 7 0. G. A. 272, and 58 Fed. 398); 
and that the character of the design and of the fabric to which it 
is related, and the extent of discriminative examination likely to be 
made by the purchaser s thereof, are to be taken into account. The 
patent in this case expressly states that the design in question is 
intended for trimming for ladies' underwear, and the évidence 
shows that there are very many such trimmings, and that the va- 
riations in their designs are generally so minute that to t^ie casual 
masculine observer they would ail no doubt seem to be very much 
alike. Yet between the patented trimming and that of the défend- 
ant, and in that part where, only, the plaintiff introduced any new 
élément, there are différences which; though slight, may readily be 
discerned, and which (fabric and design both being nicely délicate) 
are quite sulHcient to change the pattern. Jennings v. Kibbe, 24 
Fed. 697. I am persuaded that no ordinary woman (who, if giving 
any attention to such a design, would probably closely scrutinize it) 
would purchase the defendant's trimming supposing it to be that 
of the plaintiff, and there is no proof that any one has in fact been 
eo misled. Upon ail the évidence I flnd that the charge of infringe- 
ment has not been sustained, and therefore the bill ia dismissed, 
with costs. 
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BEINTON V. KUTZ et al. 

(Circuit Court, E. D. Pennsylvanla. May 16, 1898.) 

Patents — Construction op Claims— Knitting Machines. 

The Brinton patent, No. 445,494, for Improvements In loop-holdlng meeh- 
anism for knitting machines, eonsisting in a "novel construction and 
arrangement of the holders or sinkers, and of other supporting and oper- 
ating parts," must, in view of the prior state of the art, be strictly confined 
to the spécifie means described and claimed. 

This was a suit in equity by Henry Brinton against Jarius Kutz 
and Ellen Diefenderfer, co-partners trading as the Boss Knitting- 
Machine Works, and James L. Eck, for alleged infringement of a 
patent. 

Joshua Pusey, for complainant 
Fraley & Paul, for défendants. 

DALLAS, Circuit Judge. This bill charges the défendants with 
infringement of letters patent No. 445,494, dated January 27, 1891, 
issued to Henry Brinton. The spécification states that the inven- 
tion is of certain new and useful improvements in loop-holding mech- 
anism for knitting machines, and that "the improvement consista in 
a novel construction and arrangement of the holders or sinkers, and 
of other supporting and operating parts, whereby certain advan- 
tages are gained." The holders or sinkers hère referred to are the 
devices "which are used in connection with knitting machines to 
feed forward or take up the fabric as rapidly as produced, and to 
prevent the fabric from rising and moving with the needles as they 
are successively advanced to engage the yarn in the knitting opér- 
ation"; and thèse devices, the spécification informs us, "consist, or- 
dinarily, of a séries of metallic plates or blades which are construct- 
ed to slide in a plane at right angles to the line of movement of the 
needles, or substantially so, being supported in suitable guideways 
formed radially in the outer surface of an annular bed surrounding 
the outer end of the cylindrical needle-bed, and reciproeating in such 
guideways by means of a suitable cam." Further on it is said that 
the loop-holders had heretofore been made straight, and that "this 
construction necessitated the placing of the sinker-bed and the ac- 
tuating cam-ring on or above the horizontal top-plane of the needle- 
cylinder," which was objectionable. This objection the patentée 
says he obviated, "in that by providing each of the sinkers or hold- 
ers with a vertical limb, the cam-ring, E, and sinker-bed will be 
located below the top of the needle-cylinder, as herein described and 
illustrated." The claims involved in this suit are as follows: 

"(1) The combinatlon, with a needle-cylinder provlded at the top with 
grooves, a-2, and having also the radially-grooved flange, B, below the top 
of said oyllnder, of the needles and their operating cams, and the holders or 
sinkers, D, provlded with a notch, d-4, and operative mechanism therefor, 
said holders or sinkers engaglng and working in the grooves of the flange, B, 
and the grooves of the cylinder, substantially as described. 

"(2) The combinatlon. with a needle-cylinder provlded at the top with a 
portion reduced to the plane of the bottom of the needle grooves, of a radially- 
grooved flange below such reduced portion, and loop-holders engaglng and 
87 F.— 36 
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working in the grooves of said flaiige, and provided each wlth a loop-engaglng 
offset above the top of the cyJinder, snd means, for operating said loop- 
holders, suljstantially as described." 

"(5) The cûmbination, wlth a. radially-grooved cylinder and flange, the 
grooves of the two parts being in différent horizontal planes, of the holders 
or siniiers having parts engaging the radial grooves of the cylinder and flange, 
substàntlally as described." ' ■ / 

It is not necessary to consider thèse claims separately and in dé- 
tail. It bas been conceded that the gist of the invention is covered 
by the first one, which, in substance and essence, seems to be for a 
spécial form of holders, whjch, by reason of what has been called 
their "gooseneck" configuration;, are adapted to wèrk at their func- 
tional end in "the grooves of the cylinders," and at their cam-en- 
gaging end "in the grooves of the flange, B," placed below the level 
of the top of the cylinder. In other words, Brinton's object was to 
overcome the objection pointed ont in his spécification to the or- 
dinary holders (shown in United States letters patent to Shaw, No. 
218,460, August 12, 1879), namely, to their being made straight, so 
that "their notched yarn-engaglng Angers were in or about in Une 
with their limbs, d-2"; and to attain this object he provided a ra- 
diaïly-grooved flange below the tôp of the cylinder, and made his 
holder of such shape that it would engage and work partly in the 
grooves of that flange and partly in those of the cylinder. The 
changes which he made were very slight, and there is room for 
serions question as to whether, in view of the prior patents which 
hâve been introduced in évidence, and especially of the German pat- 
ent to Bonamy, of November 12, 1884, his performance should be 
regarded as involving invention. Notwithstanding that the oral and 
printed arguments of counsel, aswell as the proofs, hâve received 
my most careful considération, I find it impossible to free my mind 
from doubt upon that question; but of this doubt, in view of the 
weight to be accorded to the patent, the complainant is entitled to 
the beneflt. It is, however, perfectly clear to me that the prior 
state of the art as disclosed in this case requires that the complain- 
ant's monopoly shall be absolutely restrict ed to the spécifie means 
which he bas described and claimed, and, with référence to this limi- 
tation of hie rights, I cannot find infringement. In the défendants' 
construction, although ^lip work-engaging portion of the holder is 
located in the plane of the top Qf the cylinder, and its other part 
is below that plane, yet it is so formed and arranged as to slide 
in grooves, not at différent levels, but at one level only; and this 
variation frôm the patented contrivance, however triflin g it may 
appear, canuot, I think, be considered immaterial. As I hâve said, 
the prior art, and especially the Bonamy patent, before referred to, 
requires that it shall be regarded as substantial. The character and 
importance of this variation is pointed out by a;n expert witness on 
behalf of the défendants as foUows: 

"Oomplainant's sinlcer, as shown and described in the patent In suit, com- 
prises three distinct portions, which he has separately lettered, as foUows: 
d-2 refers to the body portion which forms the base, so to speali, of said 
Blnlter; d-1 is what he has termed the forward nose or finger, which exists 
some distance above said base portion. Thèse two portions, the base or 
taaln body and the nose or finger, are separately supported in différent 
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grooves In différent portions of complainant's structure; tbat is to say, tlie 
base portion of d-2 engages and works in tlie radial grooves of tlie flange, 
B, but tlie nose or flnger engages and worlis in a separate groove at a higher 
level, and in the needle bed or cylinder. Said two parts, the base and nose 
or flnger, are connected by wliat he bas termed a vertical limb, d, whicb 
does not engage or worli in either of said two separate grooves which support 
the two separate portions of the sinlîer aforesaid. On the contrary, as 
shown both in Flg. 2 and Fig. 3 of the Brinton patent, the said vertical limb 
moves freely In an open space between two separate supporting grooves. 
Referring now to the sinkers which form part of compiainant's exhibit défend- 
ants' machine, I find that there Is no such separate supporting at différent 
levels of said slnker as exists in compiainant's patent in suit, the sup- 
porting function, so to speak, in défendants' device being performed by what 
is in effiect a single groove, the groove in the radial flange exactly coinciding 
with the groove of the défendants' cylinder, so that said grooves, if they 
may be said to be separate grooves, are not at différent levels, but, on the 
contrary, are at a single common level. Défendants' sinker therefore is so 
constructed as to work in said grooves on a single level, and whilst it Is true 
that the work-engaging portion of défendants' sinker is not located in the 
plane of the cam-engaging portion of said sinker, yet said two portions do 
not exist as separate portions of said sinker, as do similar portions In the 
Brinton device of the patent in suit. On the contrary, said sinker engages 
as a whole, and works as a whole, in a groove which has but a single level. 
It is true that a portion of said groove has side walls which extend above 
the level of the cam-engaging portion, but said side walls do not In any 
sensé afford a separate and distinct support for the work-engaging portion, 
but, on the contrary, serve to support said sinker throughout its entire height, 
and thus insure that it shall not be displaced by any latéral strain whicb 
may be put upon it. There is, therefore, no necessity in défendants' ma- 
chine for a separate supporting groove for the work-engaging portion of his 
sinker, as such necessity exists in compiainant's device, where a large portion 
of the sinker body, namely, what he has termed the vertical limb, d, is 
wholly unsupported and works in an open space intermediate of two sepa- 
rate grooves at différent levels." 

The bill is dismissed, with costs. 



BALANCE & GBOSJEAN MFG. 00. et al. v. HABERMAN MFG. CO. 

(Circuit Court, g. D. New York. May 6, 1898.) 

1. Pbivileged Communications— Attorket and Witness. 

Communications between a party litigant or his eounsel and one whose 
sole connection with the case is that of a witness, whether expert or not, 
called to testif y by the party, are not privileged. 

3. Same— Patent Causes— Expert Emploted by Pahty. 

The rules of privilège applicable to communications between attorney and 
client, or eounsel and associate, govem communications of a party to patent 
litigation or his eounsel, with an expert in the art In question, employed by 
the party to manage the litigation in his behalf, or with such an expert 
employed as assistant to coimsel, in so far as he acts as such assistant, and 
not as a witness. 

Briesen & Knauth, for complainants. 

Betts, Betts, Sheffleld & Betts, for défendants. 

LACOMBE, Circuit Judge. The question presented upon this 
application is whether a certain letter written bj eounsel for the 
complainants to Mr. Banks, a witness caïled on behalf of the com- 
plainants, which letter is entirely concerned with the mattera in 
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controversy in this suit, is privileged. That communications be- 
tween client and counsel, and between counsel and associate coun- 
sel, are privileged, is, of course, undisputed. This rule is founded 
upon a public policy, which undertakes to secure tbe freest and full- 
est statement of a party's case to the lawyer wbom be retained to 
prosecute or défend. On the other hand, I know of no principle of 
law which would extend a similar privilège to like communications 
passing from the party litigant, or his counsel, to one whose soie 
connection with the case is that of a witness called to testify by 
the party; nor would the fact that the witness is a scientiflc man, 
testifying to the resuit of his own expérimenta, at ail change the 
situation. To hold that such communications were privileged 
might very well open the door to gross abuses. 

While I do not flnd any express authority dealing with the ques- 
tion to what extent, if at ail, communications passing between 
counsel and client on the one side and the so-called "expert" on 
the other are privileged, the conditions of patent litigation are such 
that a similar public policy would seem to require an extension 
of the doctrine of privilège. It is quite conceivable that a pat- 
ent may be owned by a corporation which would be the actual 
party litigant, but the entire management of its aiïairs touching 
the use of such patent, and the taking of whatever steps may be 
necessary to sustain it and prevent infringement, be conflded to 
some gênerai manager or superintendent skilled in the art, upon 
whose judgment solely the oflScers of the corporation might be ac- 
customed to rely in deciding whether they should prosecute an 
action, or refrain from doing so, and be the sole one finally to dé- 
termine upon what lines and to what extent the litigation should be 
conducted. In such a case the expert would be in reality, so fai- 
as litigation upon the particular patent was concerned, the alter 
ego of the complainant; and the privilège which public policy se- 
cures to the individual litigant could not be secured to the corpo- 
ration litigant unless it was so extended as to include him. So, 
too, questions of science and art are frequently so mingled with 
questions of patent law, in controversies arising upon some pat- 
ent, that a party substantially retains an expert to conduct the 
case almost as associate counsel with the soliciter. In such a case 
it would seem fair to apply the same rule to the expert as to the 
counsel. It would seem, however, that in such a case the privilège 
should be lost when the expert ceases to act as counsel, and allows 
himself to be màdea witness; at least, to the extent to which he 
testifies. 

In the case at bar the testimony as to the exact position of the 
witness relative to the parties and to the litigation is somewhat 
meagre. Complainants' counsel may recall him, and see if proof 
can be made which will bring him within one or other of the caté- 
gories above set forth^ défendants, of course, being allowed cross- 
examination. When this évidence is taken and submitted, the point 
now presented will be decided. I may add that, upon a more care- 
ful examination of the record as it stands, I do not flnd sufflcient 
to support the statement contaiiied in my former mémorandum. 



THE AN ACES. 565 

namely, "Dr. Banks being the expert employed by complainauts," 
in tlie sensé in which the word "expert" was used. 

(June 20, 1898.) 

This case again cornes hère upon additional proofs taken as sug- 
gested in mémorandum flled May 6, 1898, the sole question to be deter- 
mined being whether a certain letter is or is not privileged. There 
seems to be an entire failure of proof that the witness to whom the let- 
ter was addressed is or was the al ter ego of the plaintiffl corporation, 
within the terms of that mémorandum. It does, however, appear 
that he bas been retained by plaintiffs as an expert to assist them in 
the présentation of their case. As such the witness would seem to 
come within the privilège suggested in the former mémorandum, — as 
similar to that of counsel. More careful reflection bas still further 
confirmed the impression that such privilège should be forfeited if 
the "scientiiic counsel" assume the rôle of a witnese. The point raised 
hère, however, seems to be a new one, and therefore, if counsel for 
complainants will consent to strike ont ail the testimony of the wit- 
/less Banks, such witness will not be required to produce for in- 
spection the letter received by him from the counsel for complainants. 
Unless, however, Dr. Banks is thus relegated from the category of 
witnesses to the category of counsel, such letter must be produced 
by him. 



THE ANACES. 
(District Court, B. D. North Oarolina. May 12, 1808.) 

1. MAitiTiMB Liens — Whbn Existinq — Injury to Btevedorb. 

A laborer employed by a stevedore who has contracted to load a vessel 
has no right to proceed In rem against the vessel for a personal Injury 
received in the course of such employment, where there is no defect In the 
vessel's machinery, and no négligence on the part of her officers. 

2, Mastbr and Servant— Fellow Servants— Stbvedores. 

A member of a stevedore's gang operating the engine used for hoisting 
cargo into a vessel is the fellow servant of a member of the same gang 
engaged in stowing the cargo in the vessel's hold, and the vessel is not 
liable for an injury to the latter resulting from négligence of the former. i 

Iredell Mears and Bellamy & Bellamy, for libelant. 
George Roundtree and Junius Davis, for the Anaces. 

PUKNELL, District Judge. Alexander McCullum flled bis libel in 
rem against the British steamship Anaces, and, the cause being reg- 
ularly called, the proctors for respondent moved to dismiss the libel 
— First, because the libel does not state faets sufficient to constitute a 
cause of action; and, second, because, this court having no jurisdic- 
tion to hear this libel in rem, no action in rem would lie. For the 
purposes of the motion, the allégations set forth in the libel must be 
taken as true. They are as foUows: 

1 As to who are fellow servants, generally, see note to Kailroad Co. v. Smith, 
8 C. C. A. 668, and supplemental note to Kailroad Co. v. Johnston, 9 C. 0. A. 
596. 



56B 87 FEDERAL REPORTER. 

Alexaiid«r McCuUum, a laborer, of the clty of Wilmlngton, state of North 
Carolina, brlngs thls his llbel agalnst the Brltish steamship Anaces, halling 
from Pleetwood, England, whereof Charles S. Eoberson is, or lately was, 
master, now lylng In port at Wllqiington, N. C, In the district aforesaid, her 
tackle, sails, apparel, furniture, boats, englnes, boilers, and machlnery, and 
other appurtenances, and ail perdons Intervening for thelr interest in said 
vessel, in a cause of damage, ci^il and maritime; and the said libelant allèges 
and proponnds as follows: First. Libelant Is a résident of the state of North 
Carolina, and of the Bastern district of this honorable court, and is by 
occupation a laborer and stevedore. Second. The said steamship is, or was 
at the time of the facts herein set forth,; lying in the port at Wilmlngton, at 
the wharyes of the Wilmlngton Compress Company, and engaged in loading 
a cargo of cotton. Third. The said steamship, through Its agents or captain, 
had contracted with one A. J. Wallser, a contracting stevedore, to load the 
said steamship with cotton, and the said A. J. Walker employed your libel- 
ant as a laborer in the hold of the said ship, to assist and work in the 
receiving and stoving of the cotton as the same Is hoisted from wharves and 
lowered into the hold of the ship; that, by and under the custom of the 
port, the terms of the contract of stevedoring, and the duties and obligations 
of the said shipi the said steamship furnishes and opérâtes the dummy en- 
gine, tackle and ropes, and ail apparatus necessary and customarily used in 
hoisting the cotton from the wharves into the ship; that- the said dummj' 
engine is a part of the equipment of the said ship, attached to her, as engines 
and boilers, and is operated by means of a winch or lever from the deck of 
the ship, and requlres lii the opération thereof a man of expérience and 
familiarity with the work; that, while such loading la going on, men are 
in the hold of the ship, receiving the cotton as It is lowered, and unless the 
engineer, or man at the lever, operatlng the engine whleh is used In hoisting 
and lowering the cotton, Is experienced, there is danger of injury to the men 
below, in carelessly lowering or letting into the hold baies of cotton; that 
it is the duty of the officers of the said ship to provide a man of care and 
expérience in operating the said engine. Fourth. That on or about the 5th 
day of October, 1897, while your libelant, with others, was working in the 
hold of the said steamship, several baies of cotton were suddenly, carelessly. 
and negligently dropped Into the hold of the said ship, through the careless 
opération of the dummy engine, falUng agalnst your libelant, jammed him 
agalnst the slde of the ship with tremendous force, and caused him a serious 
and perhaps permanent Injury, breaking three of his ribs, utterly rendering 
him incapable for work for many months, if not for years to corne, and 
eausing him great physlcal Injury and pain, and that he Is now laid upj under 
the care of physicians, and by them advised of the serious injuries herewlth 
complained of. Fifth. That the accident hère complalned of by your libelant 
was caused Immediately and proxlmateiy by the gross négligence and incom- 
pétence of the man employed by the said officers of the said steamship to 
operate the said engine; that the said party operating the same at the time 
of the said accident was not a regular engineer or experienced person, but that 
the captain of the said ship, after having one of his own crew to operate the 
same, who was experienced, detailed the said person to other work, and 
substituted a man not connected with the said ship, and not one of its crew, 
whose name is unknown to your libelant, who was nothing more than an 
ordinary laborer, and utterly Inexperienced in the work of handling such an 
engine, in hoisting and loading such cargo, which requlres experienced judg- 
ment in order to avold such accidents as thls one hère complained of. Sixth. 
That the master or officiais of the said ship, in «mploying an inexperienced man 
to operate the lever or winch of said dummy engine, were gullty of grpss 
carelessness, négligence, and want of care, and 'aUed to; perform or exercise 
a proper care and prudence, as in duty bound to çlo, to your libelant, who was 
engaged in work in the hold below, and that for such act of négligence, 
done In their officiai capacity, said steamship Is liable for the injuries In- 
flicted upon libelant as aforesaid in conséquence thereOf. Seventh. That by 
reason of the said accident hère complalned of, that tbe pl^intiff has suffiered 
physlcal pain, mental anguish, and impairment of strëngth and abllity as 
a laborer, and has been damaged thereby In the sum oî tWo thouSand flve 
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hundred dollars. Elghth. That the said accident was through no f ault or 
carelessness, or contributory fault or carelessness, of your libelant. Ninth 
That, ail and singular, the premises are true, and within the admiralty and 
maritime jurrsdiction of the United States and this honorable court. 

For the purposes of the motion, the answer, which traverses many 
of the allégations in the libel, must be disregarded, and the case con- 
sidered as upon demurrer ore tenus. 

Whether a stevedore's contract is maritime has been much dis- 
cussed, often doubted, and the décisions are conflicting and confusing. 
In the case of The Gilbert Knapp (E. D. Wis. 1889) 37 Fed. 209, the 
conflicting décisions are considered by Jenkïns, District Judge; and 
it is held that such contracts are maritime, within the principles 
of admiralty jurisdiction, but no lien on the vessel is allowed in 
admiralty for such services rendered in the home port. In the same 
year, and the same volume of the report, at page 367, in the case 
of The Magnolia, Pardee, Circuit Judge, in an appeal from the dis- 
trict court for the Eastern district of Louisiana, held that a con- 
tract to stow and load a vessel is not a maritime contract, and not 
enforceable in admiralty. This décision is based apon the décision 
of Justice Bradley in the case of The Ilex, 2 Woods, 229, Fed. Cas. 
No. 10,842. But in The Main (1892) 2 C. C. A. 569, 51 Fed. 954, in 
the circuit court for the Fifth circuit (Pardee, Circuit Judge, deliv- 
ering the opinion), it is held that a stevedore rendering services in 
loading and unloading cargoes in other than the home port has a 
maritime lien therefor. The case of The Ilex is overruled. This 
principle is recognized in this district in the case of The William Bran- 
foot, 8 U. S. App. 129, 3 C. C. A. 155, and 52 Fed. 390, and in The 
Elton, 83 Fed. 519. The stevedore's contract is, under the authorities 
cited, maritime, and within the admiralty jurisdiction; and, if the 
injury had resulted from a defect in the machinery of the vessel, there 
could be no doubt, under thèse authorities, that défendant would hâve 
a lien, and be entitled to proceed in rem to enforce this lien. But 
how is it under the allégations of the libel? There is no complaint 
of defects in the machinery furnished by the ship, nor is there any 
complaint that the parties employed to operate the machinery of the 
ship were known by the master, the captain, or any other person au- 
thorized or empowered to bind the ship, to be négligent or incompe- 
ent ; but, af ter having detailed one of the crew who was experienced, 
some one else, unknown even to the libelant, who was an ordinary 
laborer, and inexperienced in handling the winch, was temporarily 
operating the same; and this is alleged to be the proximate cause 
of the accident complained of, by which libelant was injured. There 
is no contention that libelant is not entitled to his remedy in per- 
sonam, or that he has a remedy; but the contention is that the al- 
légations are not sufflcient, and a proceeding in rem will not lie for 
the causes set out in the libel. The admiralty rules, from 12 to 20, 
were intended, says Justice Brown in The Corsair, 145 TJ. S. 341, 
12 Sup. et. 949, "to prescribe a remedy appropriate to each class of 
cases in admiralty; allowing in certain cases a joinder of ship and 
freight. or ship and master, or alternative actions against the ship, 
master, or owner alone. * * * Thèse rules were adopted in pur 
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feuance of an act of congress of August 23, 1842 (5 Stat, 516), ' • • . • 
and hâve always been regarded as having the force of law. They are 
little more than a récognition and formulation of the previous prac- 
tice of courts of admiralty in thiis country and in England." But 
tliêy are always treated by the courts as obligatory. In the case 
cited (The Corsair) it was held that a proceeding in rem for injuries 
causing death was properly dismissed, because, though by the local 
law a right of action surviTes to the administrator, no lien is ex- 
prêssly created thereby. Lord Campbell's act is discussed at length, 
and it is held that a United States district court, sitting in admiralty, 
cannot entertain a libel in rem for damages incurred for loss of life. 
The local laws of North Carolina do net give a lien for. injuries such 
as those complained of in the case at bar. 

Maritime liens are stricti juris, and will not be extended by con- 
struction. The Yankee Blade, 19 How. 82. The advocates of the 
largest measure af admiralty jurisdiction admit that they hâve not 
jurisdiction to enforce maritime contracts by proceedings in rem 
unless the contract, expressly OP by implication^ créâtes a lien on 
the ship. The Draco, 2 Sumn. 180, Fed. Cas, No. 4,057. From 
whence, and how, did libelant acquire a lien, and a right to proceed 
in rem? Liens are created by the acts of the parties, or by opéra- 
tion of law. Libelant had no contract with the master of the ship, 
or any one representing the owner, but was employed by A. J. Walk- 
er; and as a subcontractor he had no daim upon the ship, either for 
his wages or for a tort, for Walker had no authority to bind the ship. 
He must therefore look to the law, ètricti juris, for his right to pro- 
ceed in rem. The statutes give a lien on the vessel for seamen's 
wages, bottomry, and to passengers for the violation of the laws of 
navigation^ and for some other causes; but nowhere is it provided in 
the statute law of the United States that there shall be a lien on 
even a foreign vessel for accidents such as that of which libelant com- 
plains. Nor can it be found in the admiralty rules before quoted 
(from 12 to 20), intended to prescribe a remedy appropriate for each 
class of cases in admiralty. Suits by material men (rule 12) may be 
in rem or in personam. Suits for mariners' wages (rule 13) may be 
in rem against the ship or freight, or in personam. Suits for pilotage 
may be in rem or in personam. Kule 14. Suits for damage by col- 
lision (rule 15) may be in rem or in personam, or both. Suits for as- 
sault and battery can be in personam only. Kule 16. Suits 
for hypothecation (rule 17) may be in rem or in personam. Suits on 
bottomry bonds (rule 18) may be in rem under certain circumstances, 
and in personam under others. Suits for salvage (rule 19) may be in 
rem against the property saved, or in personam against the party at 
whose request and for whose beneflt the salvage senice was performed. 
Suits between part owners, petitory or possessory suits (rule 20), may 
be in rem and in personam. So that the right to proceed in rem in an 
action like that at bar is not eonferred by the admiralty rules, and it 
must be sought elsewhere, if, indeed, thèse courts dérive any authority 
as to proceedings in admiralty from any source save the statutes of the 
United States and the rules in admiralty, which "hâve always been re- 
garded as having the force of a statute, * * • and always treated by 
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the courts as obligatory." Liens hâve been given in rem by act of con- 
gress, as in sections 4270, 4493, Rev. St., which extend the lien in rem 
to passengers; but to "other persona" only an action in personam ia 
given, under the latter section. Thèse liens, too, are given for the vio- 
lations of the navigation laws by passenger vessels, and there is no 
allégation that the Anaces was a passenger vessel. She v^as, in fact, 
a f reight vessel, — a tramp. The burden is on the libelant to establish 
a maritime tort, a lien, and a right to proceed in rem. Bors v. Pres- 
ton, 111 U. S. 255, 4 Sup. Ct. 675; Grâce v. Insurance Go., 109 U. S. 
283, 3 Sup. Ct. 207; Robertson v. Cease, 97 U. S. 646. Libelant's proc- 
tors hâve cited no authorities which are at ail satisfactory on thèse 
points, — in fact, bave furnished no authorities, but left the court to 
work eut a conclusion. While it may seém to conflict with some of 
the décisions cited, and to be a novo impressio in this old branch of the 
law, I must conclude that the décision would hâve been différent 
in the cases cited, and others on the same Une, if the question now 
raised had been pressed in those cases, and that the courts would hâve 
held that a member of a stevedore's gang has no right to proceed in 
rem for a personal injury (especially where there is no defect in the 
ship's machinery, and no négligence on the part of the ship's ofiQcers) 
for an accident caused as described in the libel. 

The above, being a new and interesting question, was considered 
flrst, thongh the other question raised by the motion is of equal im- 
portance. The négligence complained of was that of a fellow serv- 
ant; and, in order to recover against the master for the négligent act 
of a fellow servant, the employé must allège that the fellow servant 
whose négligence caused the injury was incompétent, and that the 
master had knowledge of such incompetency, or by the exercise of 
reasona,ble care could hâve known of it. The winchman and libelant 
were fellow servants, and the vessel is not liable unless there was 
some négligent act or failure of duty on the part of the owner or his 
légal représentative. Steamship Co. v. Merchant, 133 U. S. 375, 10 
Sup. Ct. 397. The winchman was one of the crew, but the man at 
the winch at the time of the injury was a common laborer, like the 
libelant. If he was a fellow servant, — even the master himself, or 
one he had placed there, — the ship would not be liable. The Cole- 
ridge, 72 Fed. 676. The libelant could only recover against the vessel 
or the owner by alleging and proving (a) that the servant operating 
the winch was incompétent; (b) that such incompetency was known 
to the master, or by the exercise of reasonable care might hâve been 
known to him; (c) that the incompétence — not the occasional care- 
lessness — of the servant directly contributed to, and was the proxi- 
mate cause of , the accident. It is not sufQcient to allège merely that 
an act was negligently done. There is no presumption of négligence, 
but the burden is on the libelant. Eailroad Co. v. Barrett, 166 U. S. 
617, 17 Sup. Ct. 707. For the foregoing reasons the motion of the 
défendant is allowed, and the libel herein dismissed. Dismissed. 
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THE LIS.NACRIBVB. 

GRASSO V. XHB LISNAClilBVB. 

(District Court, E. D. New York. May 2, 1898.) 

Shippikg— Masteb and Servant. 

Where the owner» of a ship furnisb a wincliman to asslst in unloadlng, 
they are Uable to an employé of the stevedore, who Is unloading tbe ship 
under a contraet, for Injuries causéd by the négligence of the wlnchman, 
although they were under no contxactUaJ obligation to furnjsh tbe winch- 
man, and although such wlnchman Is worliing uuder the orders of the 
stevedore. 

This was a libel in rem by Mattee Grasso against the steamship Lis- 
nacrieve, to recover damages for personal injuries. 

Francis L. Corrao, for libelant 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. On tbe 17th day of August, 1896, tbe 
libelant, a longshoreman, was workjng aboard tbe steamship Lisna- 
crieve, under the employment of T. Monaghan, a stevedore, with whom 
a contraet had been made by the charterers to discharge a cargo of 
asphalt. The ship was lying at the foot of Fifty-Second street, in the 
city of New Yorlî. The asphalt was brought up from tbe hold of 
the vessel by means of iron tubs, furùished by the contracting steve- 
dore, hoisted by means of a block ahd tackle, passing to one of the 
winches of the vessel, which was run by one of the seamen of the 
vessel's crew. The libelant, together with other longshoremen, was 
engaged in the lower part of the cross bunker hold of the steamship, 
loading asphalt into the tubs, draggih^ them towards, but nôt directly 
under, tbe hatchway, and fastening the hook attached to the line 
to the bail of the tub. A gangwayman, with an assistant, employed 
by the stevedore, was stationed at the mouth of the main deck hatch 
of the hold, whose duty it was to guide the tubs as they were hoisted 
out of the hold, so as to pi'event them ffom catching against the coam- 
ings or other obstructions, and also to give signais to the wlnchman of 
the No. 3 winch when to stàrt and when to stop, thèse signais being 
given by means of a whistle, as the wihchman was not in sight of the 
gangwayman. It appears that the casement of the donkey bôiler pro- 
truded beneath the hatch into the hold of the vessel, and that a man 
in the employ of the stevedore was stationed upon such casement, to 
prevent the tub striking the casement in its descent, ahd to steady 
the tub, until it reached the top of the casement, and thereafter give 
it proper direction. When it had been thus steadied, and was in 
a proper line of the hatch opening, ii was allowed to proceed rapidly 
upon its way out of the hatch. Whén the tub was ready to be lifted 
from the bottom of the hold, one sharp whîstle wàs given by the gang- 
wayman on the main déçk. This meant that the wlnchman should 
start easily and go slowly. When the tub reached the top of the 
casing, if it was not in proper position, another signal was given, 
which meant that the winch should be stopped, to allow the person sta- 
tioned on the casing to adjust the position of the tub to the opening 
above. This having been donc, a long reverberating whistle was 
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given, which indicated that the winch should go rapidly, to carry the 
tub onto the main deck. Generally speaking, speed was désirable, as 
it expedited the fulflllment of the stevedore's contract. 

It is claimed on the part of the libelant that he was injured in the 
folio wing manner: A tub, drawn partially towards, but not directly 
under, the open hatch, uecaived the hook, and the signal to start and 
go easily was given. Tnstead of starting slowly, the winchraau 
started rapidly, causing the tub to swing into the hatch, and oscillate 
from one side to the other, in a dangerous manner, and so as to strike 
against the casing about the boiler, or the coamings of the hatch, or 
both. The gangwayman, seeing this condition, gave a signal to stop, 
but the winchman did not stop, and thereupon the gangwayman gave 
three more shrill whistles, indicating, as he says, that the winchraan 
should stop, but the tub was drawn up through the open hatchway. 
While the tub was making this passage, one or more pièces of asphalt 
fell from it, striking the libelant, who was in the hold below. 

The évidence seems to be preponderating that, in first lifting the 
tub from the bottom of the hold, the custom was to go slowly, and 
that previous to this time the winchman had observed that custom. 
The libelant shows by several witnesses that the winchman lifted 
the tub in question with an unusually rapid motion, and it appears 
fairly that the unusual swinging motion was given to the tub by the 
rapidity of the motion thus imparted. If this évidence is to be be- 
lieved, the winchman was négligent. And as the claimant produces 
no satisfactory and compétent évidence of due speed, but rather relies 
upon inferences to be drawn from the previous good work, capacity, 
and skill of the winchman, the évidence of the libelant in this regard 
must be accepted. Therefore, as the négligent act of the winchman 
is a sufHcient cause for the injury, the question remains whether the 
claimant must respond for this négligent act. 

It is a rule well settled that, although a person undertakes to do an 
act gratuitously, yet he is not relieved from using suitable care in 
so doing. And although the ship in the présent case equipped and 
operated the winch without being constrained thereto by any con- 
tractual obligation, yet the undertaking imposed the duty of due care. 

It is said that the winchman, although furnished by the shipowners, 
was not at ail under their charge or direction, but for the time was in 
the service of the contracting stevedore, subject to his orders, and that 
he thereby became a fellow servant of the libelant, and that if, there- 
fore, the accident happened from the négligence of the winchman, it 
was the négligence of a fellow servant, for which neither the contract- 
ing stevedore nor the shipowners would be liable. 

The stevedore made his contract with the charterers, and it does 
not appear who was to furnish engines for hoisting and men to 
operate the same. The claimant contends that the stevedore stated 
that he could not get a man to properly drive the winch, and that 
thereupon the ship furnished the winchman in question. The day 
previous to the accident, however, as the winches were otherwise 
in use, the ship employed a floating engine and an engineer to do 
the same work, and bore the expense thereof. This would seem to 
indicate some sensé of obligation on the part of the shipowners to 
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furnish the hoistîng power. In any case, the ship dîd undertake to 
do a certain portion of the work of unloading. Such an undertaking 
is not merely loaning a servant to the stevedore. It is a co-operation 
on the part of the ship in the work of unloading the cargo, precisely 
to the same estent as if two independent stevedores had contracted 
for a division of labor in discharging the cargo, one furnishing the 
tackle and hoisting power, and the cther furnishing men and ap- 
pliances for the remainder of the work. It does not change this 
relation that the winchman was to run his winch, or stop his winch, 
or graduate the speed thereof, as the stèvedore's servant signal ed 
him to do. Independent contractors and their servants are often 
called upon to direct and advise each other in movements and acts 
relating to the common work, and snch often is the case between 
the contractor and the person with whom the contract is made. The 
fact that the servant of one of the parties régulâtes his acts by the 
actions of the servants of the other does not make them co-servants. 
In the présent case the winchman was a gênerai servant of the ship, 
He was put in charge of the ship's machinery, to perf orm a duiy that 
the ship had assumed the duty of performing. He went to his post 
of duty, or left the same, by no command of the stevedore, but 
simply because his maater or his delegated agent so directed him.^ 
True, the stevedore gave him a signal, and it was his duty to obey 
it; but this duty sprang from no contract of hiring made by the 
winchman with the stevedore, but purely or wholly from the relation 
of master and servant that existed between the winchman and the 
shipowners. When the stevedore signaled him to hoist, he was at 
perfect liberty to disobey this order, so far as the stevedore was 
concerned, and the stevedore was helpless. Nay, if the stevedore 
had signaled him to hoist, and his master had directed him not to 
hoist, is there any doubt to whom he owed and would hâve rendered 
obédience? There is no lending of a servant or subhiring of a serv- 
ant in this case. The master, in effect, said to his servant: "I hâve 
undertaken to furnish the power and opérators of the power to hoist 
the cargo from the hold. The stevedore is engagea to do the re- 
maining work. You will take charge of the winch and operate it, 
co-operating, by means of signais, with the stèvedore's servants." The 
stevedore had not selected the winchman. The shipowners chose 
him. The stevedore was obliged to take him or no one. The ship 
alone had knowledge of his competency; had alone investigated or 
tested it. The ship placed or retained him in chaîne of the winch. 
The stevedore could not send him to or from it. The stevedore did 
not pay him, and could not discharge him. 

Assume that a person, not connected with the ship, but having 
a right to pass along the deck thereof, had, while so doing, been in- 
jured by the stèvedore's culpably négligent opération of the winch; 
would it hâve been an excuse for the sliip that it had for a while 
loaned this winch and winchman to a stevedore? Assume that 
another of the ship's servants had been injured by the winchman's 
culpable négligence; could such servant hâve recovered against the 
shipowner, upon the ground that the winchman had been borrowed 
by a stevedore, and that, therefore, the former and gênerai relation 
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of master and servant was so in abeyance that the doctrine of the 
négligence of co-servants would not apply? 

There bas been some diversity of judicial opinion in similar cases; 
but the difficulty lias arisen at times Irom not sufQciently recognizing 
that, instead of loaning or subhiring a sentant, the master himself 
has undertaken to perform a portion of the work. Cases may well 
arise where the servant of one person is engaged to assist another 
in respect to work in which the master had no interest. In such 
a case the servant would be temporarily released from his usual em- 
ployment, and would ally himself to a new master, and recognize 
obédience to such master. It will be observed that, in such a case, 
it would be quite within the power of the new master at his wll to 
end the service of the servant. But in the présent case the stevedore 
could not order the winchman to leave the winch. He could not 
replace him by another operator. In fact, he had no power over 
him whatever except tlu-ough the will and direction of the owners of 
the ship. 

It would not be useful to review the authorities. The following 
décisions support, or tend to support, the conclusion above reached: 
Johnson v. Navigation Co., 132 N. Y. 576, 30 N. E. 505; Coyle v. Pierre- 
pont, 33 Hun, 311 (see holding on reargument); Higgins v. Tele- 
graph Co., 8 Mise. Rep. 433, 28 N. Y. Suna 676 (the opinion in this 
case is instructive); Kilroy v. Canal Co., 121 N. Y. 22, 24 N. E. 192, 
distinguishing Murray v. Currie, L. E. 6 C. P. 24; The Harold, 21 
Fed. 428; Sanford v. OU Co., 118 N. Y. 571, 24 N. E. 313; Sullivan 
V. Eailroad Co., 112 N. Y. 643, 20 N. E. 569, afflrming 44 Hun, 304; 
Svenson v. Steamship Co., 57 N. Y. 108; King v. Railroad Co., 72 
N. Y. 607 (see facts and opinion 66 N. Y. 181); Davi v. Victoria, 69 
Fed. 160. 

The claimant calls attention to Transport Co. v. Coneys, 28 C. C. 
A. 388, 82 Fed. 177, which is easily distinguishable from the case at 
bar; Murray v. Currie, L. R. 6 C. P. 24, distinguished in Kilroy v. 
Canal Co., supra; Rourke v. Colliery Co., L. R. 1 C. P. Div. 556, on 
appeal L. R. 2 C. P. Div. 205; Donovan v. Laing [1893] 1 Q. B. 629; 
Johnson v. City of Boston, 118 Mass. 114 ; Ewan v. Lippincott, 47 N. 
J. Law, 192; Eailway Co. v. Cox, 21 111. 20. 

The principles stated in some of thèse cases are of gênerai applica- 
tion, and some of the cases do not necessarily conflict with the view 
hère adopted, that the master of the offending servant was himself 
taking a part in the work, and was not merely parting temporarily 
with the services of a person in his gênerai employment. So far, 
however, as such cases apparently conflict with the views hère ex- 
pressed, they are deemed also in conflict with the fédéral décisions 
and those of the courts of the state of New York. To the cases stated 
as above by the claimant may be added Rook v. Concentrating Works, 
76 Hun, 54, 27 N. Y. Supp. 623. 

Pursuant to this opinion, decree should be entered for the libelant 
for an amount that shall fairly compensate him for his injuries. A 
suitable examination of the évidence leads to the conclusion that the 
aum of 1750 would be reasonably compensatory, for which let a decree 
De entered, with costa. 
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THE ILLINOIS. 

BALANO et al. v. THE ILLINOIS. 

(Circuit Court of Appeals, Thlrd Circuit Aprll 27, 1898,) 

No. 10. 

1. Collision— Tua with Tow— Stakting feom Dock. 

A tug starting eut Into the Delaware river, from behlnd plers whieh 
obstruct her view, wlth a tow on a hawser, mùst exercise caution, but la 
not bound absolutely to ascertain beforehand whetlier any vessel Is ap- 
proaching; and where she gives the proper signal to çnable a vessel 
actually approaching to avold tbe tow by proper and reasonable naviga- 
tion, she is not to be held liable for. a collision between them. 

S. Samb— Steamship m Channbl. 

Where a schooner towed by a tug on a hawser was struck in the Del- 
aware river, by a passing steamship, shortly after the tug and steamer 
had emerged from behlnd piers that obstructed thelr view, held, that the 
steamship was solely at fault. In that, while proceedlng in a narrow 
channel, where vessels and tows wéte likely to be encountered, she failed 
to perform her duty of runnlng slowly, keeplng a careful lookout, and 
listenlng attentively for signais. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

This was a libel in rem by James W. Balano, master of the schooner 
Mabel Jordan, against the steamship Illinois, whereof the Interna- 
tional Navigation Company waa owner, to recover damages caused 
by a collision. The tug Gladisfen was subsequently made a co- 
defendant, on the pétition of the claimant of the Illinois. The dis- 
trict court, after a final hearing on the merits, f ound the Illinois solely 
in fault, and decreed accordingly. 65 Fed. 123; 84 Fed. 697. The 
claimant thereapon appealed to this court. 

N. Dubois Miller, for appéllant. 
John F. Lewis, for the Mabel Jordan. 
Henry B. Edmunds, for the Gladisfen. 

Before ACHE'SON and DALLAS, Circuit Judges, and BRAD- 
PORD, District Judge. 

DALLAS, Circuit Judge. The schooner Mabel Jordan was run in- 
to and sunk by the steamer Illinois on June 9, 1893; and, upon the 
latter being libeled for the loss, her owners flle4 a pétition under 
which the Gladisfen, a steam tug which at the time was engaged 
in towing the schooner, was made co-respondent. Unquestionably, 
the collision was occasioned by négligence either of the steamer, 
or of the tug, or of both. The court below held that it resulted 
wholly from; fault of the former;, and it is now insisted that this 
conclusion was erroneous, because, as is alleged in the pétition of 
the Illinois^- 

"Those in charge <rf said steam ttig Gladisfen were In fault as follows: (1) 
In towing sald schooner out into the channel, from behlnd the covered plers, 
wlthout givlng proper and lawful signais to approaching vessels. (2) In tow- 
ing the schooner Intp the channel, from behlnd the covêred plers, wlthout 
ascertalning' whether âny vessels wtâre approaching. (3) In not keeplng a 
vigilant outlook, and failing to observe the steamship Illinois In time to 
avold the collision. (4) In towing the schooner Mabel Jordan into the chan- 
nel with a hawser of excessive length. (5) In cutting the hawser by which 
the schooner was being towed. (0) By conductlng and managing said towage 
service so negligently, carelessly, anâ nnsklllfully that the collision occorred." 
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In so far as it is possible tp regard thèse allégations as being well 
founded in law, they were not only unsupported by proof, but the 
weight of the évidence was clearly against them. 

1. The fact that the tug, in towing the schooner ont into the 
channel, gave the "proper and lawful signais," was established by 
abundant testimony. When starting f rom the dock, and before 
emerging from behind the piers, she whistled, as is customary, to 
give notice of her approach to ail vessels which might be moving 
either up or down that part of the river; and when she passed out- 
side of the dock, and sighted the Illinois, she immediately signaled 
that vessel to pursue a course which, if followed, would hâve averted 
the disaster. 

2. It was the duty of the Gladisfen to be cautious in moving out 
from behind the piers, but she was not required to absolutely ascer- 
tain whether any vessels were approaching. She was bound to be 
careful, but not to insure safety. Theref ore the second of the allé- 
gations of the pétition sets up a false standard of liability; and, be- 
cause it charges no spécifie wrongful act or omission, it présents 
no distinctive question of fact for considération. 

3. We a,re fully convinced that a proper lookout was maintained 
at the bow of the Gladisfen, and that the Illinois was ôbserved prompt- 
ly and without delinquency. 

4. The proofs conclusively establish that the towing hawser was 
not of excessive length. 

5. The cutting of thè hawser did not in the slightest degree con- 
tribute to cause the collision. It was entirely proper to eut it at the 
time it was eut, with the object which induced the cutting. 

6. The last allégation asserts, in gênerai terms, that the tug was 
in fault in its conduct and management of the toWage; and with 
référence to this broad âverment, but without needless prolixity, the 
case will be further considered. The schooner which was sunk was 
laden with coal, and was lying in the dock at Greenwich Piers, on 
the west side of the Delaware river. Her intended course was down 
the river. She was in tow of the Gladisfen, which, in starting to 
draw her from the dock, gave the customary signal, — a long blast of 
the whistle. The view from vessels within the dock, and of such 
vessels from the river, was much obscured by the adjacent covered 
piers. When the bow of the Gladisfen came beyond the outer Une 
of thèse piers, the Illinois was seen to be coming down the chan- 
nel, and the Gladisfen signaled to her to pass to the westward of 
the tow. The tide was running up, and when the schooner came 
out into the river she was carried upward, and to the eastward. 
The tug was headed down the river, and the schooner, being then 
subject to the influence of the slack hawser, and also to the antago- 
istic force of the tide, was, practically speaking, not moving. It 
is contended on behalf of the Gladisfen that the schooner, before be- 
ing Btruck, had passed over to the eastward side of the channel, 
while for the Illinois it is insisted that she was at its western edge. 
Our investigation of the évidence has convinced us that neither of 
thèse views is correct; but we are satisfied that the schooner must 
hâve reached a point sufflciently to the eastward of the western side 
of the channel to admit of the Illinois passing her as the Gladisfen's 
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signal rgquired her to do, and this, as it seems to us, is ail that It 
is,necessary to détermine respecting the sehqoner's position. The 
pilot of the Illinois did not suppose that he could not pass with 
safety to the westward of the tow, for the évidence shows, aud the 
part of the schooner which was struck plainly indicates, that this 
isprecisely what was attempted; .and that this attempt was not sue- 
cessful resulted, we think, wholly from the fault of the Illinois. 
Those on board of that vessel testified that they did ; not hear the 
signal of the Gladisfen, but there i^ no room to doubt that it was 
given. A steamboat which was alongside of the Illinois, and iii 
a less advantageous situation for hearing, heard it, and, being of 
light draft, kept ont of the way by going over the flats to the east- 
ward. We can see no, ppssibility pf excuse for the conduct of the 
Illinois. She was proceeding in a channel which at this point is 
quite narrow, and where it was tp be expected that vessels and 
tows might be encountered as in tiiis instance. It was therefore 
her especial duty to run slowly, and to keep a careful lookout, and 
to attentively listen for signais; and the record shôws that in ail 
of thèse particulars she failed to exercise even ordinary care. On 
the other hand, the Gladisfen appears to ,have done everything which 
by law or custom she was called ujpon to do. In addition to the 
points already considered, counsel has suggested that she ought to 
hâve sent a man to the masthead. of the Mabel Jordan, that she 
should hâve had a watch stationed at the outer end of one of the 
piers, and that she should bave been prepared with means for "snub- 
bing," and should hâve employed those means to check the progress 
of the tow from the dock. But none of thèse suggestions can be 
accepted. It was not incumbent npon either the tug or the schooner 
to station a lookout upon the mast of the latter, and we are unable 
to perceive that a lookout so placed would hâve been of any use. 
He niight hâve seen the Illinois sooner than she was seen by the man 
upon the bow of the tug, but, if he had seen and reported her, still, 
under the circumstances, the tug would hâve been justifled in pro- 
ceeding into the river as she did. When she arrived there, the 
duty was cast upon her to signal the Illinois. This she did, and 
then the collision occurred, not because the tug had wrongfully 
issued from the dock, but because the Illinois was so negligently 
navigated as to render the tug's signal unavailing. A man at the 
end of the pier would liave been in no better position for observing 
the approach of the Illinois than was the one upon the bow of the 
tug; but, aside from this, we do not think it was in this case the 
duty of the tug to set a watch upon the land. As to snubbing the 
vessel (that is to say, stopping her advance after she had started), 
what was said by the witness Capt. Hudson is manifestly true. Ar- 
rangements couid hâve been made "to hâve somehody on the tug 
with some hawser to hold, but you never get a hawser to hold any 
vessel of any size and weight. It would tear ont the chocks and 
part the Une." 

We do not deem it necessary to exhaustively review this vo- 
luminous record. To what has been said, it mnst suflfice to add that 
a careful examination of it discloses no error in the judgment of the 
district court, and it is accordingly aflarmed. 
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MILWAUKBE BliBCTRIO BAILWAT & LIGHT CO. T. CITY OF 
MILWAUKEE. 

CENTRAL TRUST 00. OF NEW YORK v. SAMB. 

(Circuit Court, B. D. WIsconsin. May 81, 1898.) 

L Stekkt Railboads— Municipal Régulations. 

An ordinance requiring a street railroad charglng 5 cent fares to sell 
6 tickets for 25 cents, or 25 ticliets for $1, is unreasonable, when the road 
Is only mailing yearly net earnings of 3.3 per cent, to 4.5 per cent, on Its 
bona flde tnvestment, and paying 5 per cent. Interest on its bonds, in a 
City wliere the current rate of interest on first mortgage real-estate securlty 
Is 6 per cent Such an ordinance is void, under the fourteenth amend- 
ment, as depriving the company of its property without dile process of law. 

t. Bamb— Rbasonablenkss of Ordinancbs. 

The power of a munlcipality to regulate street-rallroad fares is subject 
to the limitations (1) that there is reasonable need on the part of the 
publie, considering the nature and extent of the service, of lower rates 
and better terms than those existing; (2) that the rates and terms flxed 
by the ordinance are not clearly unreasonable, in vlew of ail the condi- 
tions. 

Final hearing in two actions,— one wherein tlie street-railway com- 
pany is complainant, and the other brought by the trustée for the 
bondholders, — eâch seeking a decree declaring null and void, in re- 
spect of the complainant, a purported ordinance of the défendant city 
entitled "An ordinance to regulate the rate of fare upon the street 
railways in the city of Milwaukee, and providing for the sale of pack- 
ages of tickets thereon," approved June 11, 1896, and to perpetually 
enjoin its enforcement. 

Miller, Noyés, Miller & Wahl, Winkler, Flanders, Smith, Bottam 
& Vilas, and W. J. Curtis, for complainant. 

Howard Van Wyck, for défendant. 

SEAMAJN, District Judge. The main controversy în each of thèse 
actions is whether the ordinance of June 11, 1896, unreasonably fixes 
rates of fare which would deprive the complainant of its property 
without due process of law, and thus violâtes the fourteenth amend- 
ment to the constitution of the United States. A further question 
is raised by the bill filed on behalf of the bondholders, and is pressed 
by argument in support of both bills, whether the munlcipality had 
power to regulate rates beyond the provisions contained in the sev- 
eral franchises which are vested in the complainant street-car com- 
pany, limiting only to a flve-cent fare. Both contentions are of se- 
rions import, involving, on the one hand, considération of the rights 
of the community in respect of a great public utility, and interfér- 
ence with acts of municipal control, which are presumptively invio- 
lable; and, on the other hand, affecting the préservation of private 
rights of property, where investment bas been made in a great un- 
dertaking of public nature, on the faith of existing and probable 
conditions, and where, by reason of its nature, there can be no with- 
holding of opération by the company, even if unremunerative. Ames 
V. Railway Co., 64 Fed. 165, 177; Wright v. Railway Oo., 95 Wis. 
29, 36, 69 N. W. 791. Further investigation bas confirmed the im- 
87 F.-^7 
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pressions stated at the hearing, that the constitutional question was 
so cleàrij' fireàènted by the jpleadings and testimony, and was so dis- 
tinctly of fédéral cognizancë, that it should be first considered. 
Certain rulesto interpret and appiy the limitations of tlie constitu- 
tion in tliis class of cases are well settled by décisions of the suprême 
court. If thestate of îacts shown by the évidence clearly establishes 
a case of impairment withih thèse rules, it vijl be unnecessary to 
pass upon the complicated question of gênerai pbwer^ as one of first 
instance, calling for the interprétation of varions statutes and or- 
dinances. 

The ordinance under considération provides that tickets shall be 
sold, good for one fare, including one transfer, "in packages of six 
for twenty-five cents, and twenty-five for the sum of one dollar," thus 
making a réduction of the regular five-cent rate to ail who so pur- 
chase tickets. Assuming, th'ëréfore, without so deciding, that the 
gênerai power to fix and regulate the terms and rates to be charged 
subsists in the municipality,r— namely, that by délégation it became 
vested with and etill retains the fuU extent of législative power un- 
doubtedlj^.ppssessed by the state,-^there can be no inquiry hère as 
to the ■Wîsdbm, or good policy of exercising thé power so delegated, 
that beiiag a matter of municipal discrétion, over which the courts 
hâve no right of supervision or review- Nor is it ppen to inquiry in 
this case whëther there is a public demand or heed for the enact- 
ment, or whéther it is just and rëaçonable in aH its provisions, ex- 
cept for the single purpose of ascertaining its infringement of rights 
which are guafantied to the compïainant by the constitution. 

Upon this record it must be taken as true that enforcement of the 
ordinance wôflldoperate to rèduce materially the net révenues of the 
street-car company. There is effort on the part bf the défendant to 
show that the probable increase of passengers through the method 
of commutation tickets would make up for the réduction in rate, but 
no reliablë ba«is is furnished, and the argument is too spéculative 
for acceptance; while on the part of the compïainant the testimony 
is founded upon practical and varied expérience, and clearly shows 
it to be improbable that any ibcrease in travel woùId yield receipts, 
over and abôve the additional expénse nëcessarily etiïailed, to offset 
the decrease in: gross receipts appearing prima facie from the ré- 
duction itt fares. The claims are that a loss of ifacome would re- 
suit of "somewhere between 10 and 15 per cent, çf the gross earn- 
ings," and estimâtes are presented by several witnesses of a net loss 
ranging from $87,000 to f 140,000 per annum. It is sufflcient, for the 
présent conlgideration, that the ordinance must be regarded as a meas- 
ure. which reduces the rates of fare materially; and consequently 
would impair materially the net revenue produced by'the property, 
and no analysiS of the testimony upon that point is necessary, nor 
is any attempt required to state, eyen approximately, the amount of 

loss. ■,'!■;:: 

The law whîch must govern, when the facts are determined, is con- 
cisely and pSrtinently stated In the opinion bv Mr. Justice Harlan, 
speaking for the suprême court, in Smyth v. Ames, 18 Sup. Ct. 418, 
426, as follows: 
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"In view of the adjudications, thèse prlnclplea must be regarded as settled: 
(1) A railroad corporation is a person, wlthln the meanlng of the fourteenth 
amendment, declaring that no state shall deprive any person of property 
wlthout due process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws. (2) A state enactment, or régulations made 
under the authority of a state enactment, establishing rates for the transporta- 
tion of persons or property by railroad, that will not admit of the carrier 
earning such compensation as, under ail the circum stances, is just to it and 
to the public, would deprive such carrier of its property wlthout due process 
of law, and deny to it the equal protection of the laws, and would therefore 
be répugnant to the fourteenth amendment of the constitution of the United 
States. (3) While rates for the transportation of persons and property within 
the limits of a state are primarily for its détermination, the question whether 
they are so unreasonably low as to deprive the carrier of its property wlthout 
such compensation as the constitution secures, and therefore wlthout due 
process of law, cannot be so conclusively determlned by the législature of 
the state, or by régulations adopted under its authority, that the matter 
may not become the subject of judicial inquiry." 

And this opinion reviews the Une of décisions upon the subject, 
and clearly approves the application of the same doctrine to légis- 
lative régulation of charges over toU roads, in Koad Co. v. Sandford, 
164 U. S. 578, 594, 17 Sup. Ct. 198. Therefore it must be regarded 
as established beyond question that the power to regulate the rates 
of fare, which is hère assumed to rest in the municipality, is subject 
to thèse limitations: (1) That there is reasonable need on the part 
of the public, considering the nature and estent of the service, of 
Ibwer rates and better terms than those existing; (2) that the rates 
and terms flxed by the ordinance are not clearly unreasonable, in 
view of ail the conditions. Neither of thèse considérations is inde- 
pendent of the other, and, although the public interest is of the 
flrst importance, the test is not what is désirable upon the part of 
either, but what is reasonable in respect of the rights of both. As 
stated in Smyth v. Ames, supra: "What the company is entitled to 
ask is a fair return upon the value of that which it employs for the 
public convenience. On the other hand, what the public is entitled 
to demand is that no more be exacted f rom it for the use of the pub- 
lic highways than the service rendered by it is reasonably worth." 
So, in Road Co. v. Sandford, supra, it is clearly held, in the same view 
of mutual considération, that it is neither the right of the corpora- 
tion to subject the public "to unreasonable rates in order simply that 
stockholders may earn dividends," nor of the public to hâve the use 
of the convenienees thus furnished except "upon payment of such 
tolls as, in view of the nature and value of the service rendered by 
the company, are reasonable," but that "each case must dépend upon 
its spécial facts" ; and the reasonableness of rates must be measured 
by ail the conditions, including, of course, the reasonable cost of opér- 
ation and of maintenance "in good condition for public use, and the 
amount which may hâve been really and necessarily invested in the 
enterprise." 

The difflculties presented in this case do not, therefore, rest in any 
doubt as to the gênerai principles which must be obseryed, nor in 
ascertaining the actual facts disclosed by the testimony as a whole, 
so far as material to this controversy. Although the testimony on 
the part of complainaht makes a volume of 1,445 printed pages, and 
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that of the défendant 163 pages, tbe only substantial contentions of 
fact relate to items of expenditure and claims of crédit by way of 
dépréciation, presented on bebalf of the complainant as entering iuto 
the showing of net revenue, and to the présent or reproduction value 
of the plant. And it may be remarked, in passing, that this testi- 
mony is so well classified and indexed, with such fair summaries in 
the briefs, that the task of examination bas been materially light- 
ened. But the sole embarrassment in the inquiry arises from the 
wide divergence which appears between the actual and undisputed 
amount of the cash investment in the undertaldng, and the estimâtes, 
on either hand, of the amounts for which the entire plant could now 
be reproduced, in the view that the line of authorities referred to 
does not attempt to deflne or specify an exact measure or state of 
valuation, and leaves it, within the principles stated, that "each case 
must dépend upon its spécial facts." Therefore the twofold inquiries 
of reasonableness above indicated are of mixed law and fact, and 
start with the presumption, in favor of the ordinance, (1) that the 
prevailing rates exacted too much from the public, and (2) that those 
prescribed are reasonable. 

1. Are the terms and rates fixed by the company excessive de- 
mands upon the public, in view of the service rendered? The Mil- 
waukee Street-Railway Company, of which the complainant is the 
successor in interest, was organized in December, 1890, for the pur- 
pose of establishing an electric street-railway System, which should 
cover the entire field for the city of Milwaukee. There were then in 
opération flve distinct lines^ owned separately. operated mainly by 
horse or mule power, each charging separate tares, and having no 
System of transfers. It is couceded that the service was slow and 
antiquated, was not well arrangea for the wants of the city, and was 
generally inadéquate and unsatisfactory. As the old lines occupied 
the principal thoroughf ares, and the public interest prevented the al- 
lowance of double lines in such streets, the improT^epient, could not 
be made effective unless those lines were purchaised,, or in some man- 
ner brouglit into the proposed System. They were gradually ac- 
quired, at priées which may appear excessive when measured by re- 
suits, and during the ensuing period of about three years the work 
of installing the new System was carried on, involving an entire re- 
construction and rearrangement of the old lines and extensions, and 
new and imprOvéd equipments throughout, at an expenditure of over 
13,000,000, aside from the cost of the old lines. As a resuit, at the 
time the ordinance was adopted, the mileage of tracks had increased 
from the previous aggregate of 110 miles to 142.8i9 miles, reaching 
every section of the city, with shorter and better routes, and furnish- 
ing 38 transfer points, with a uni versai transfer System, — a feature 
of spécial value to the public, as a single fare of flve cents gives a 
njiaxinium length of ride more than double the old arrangement. 
i?he service was improved in speed and regularity 50 per cent, or 
morp, with better cars and less inconvenience, and, it appears be- 
ypnd question that it was generally more satisfaçtory and economical 
from the stafldpoint of the public. In other words, the service was 
materially enhanced in its value to the public, without any increase 
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in either normal or maximum charges, aflording rides for five cents 
which had previously cost two and even three fares; and against ail 
thèse advantages there appears only a single beneât extended by 
three out of the flve constituent companies which is net given un- 
der the new arrangement, namely, in the sale of commutation tick- 
ets, — an omission for which there seems to be plausible excuse and 
offset in the universal system of transfers, aside from the other ad- 
vantages. Surely, therefore, no imposition upon the public appears 
through any comparison between the old and the new service and 
rates. Nor does it flnd any countenance in comparison with either 
service or rates which prevail in other cities, for it is shown in this 
record, and is undisputed, that the five-cent rate is almost universal ; 
that commutations are exceptional in cities of like class, and arise 
out of exceptional conditions, which are not fairly applicable hère; 
and that instances of lower rates are so clearly exceptional that they 
cannot hâve force for any affirmative showing of reasonableness in 
the instant case. Nevertheless, with the burden of proof on the de- 
fendant, thèse considérations are not controlling, unless it further ap- 
pears that the earnings of the company are insufflcient, in view of 
the amount which may justly be regarded as the investment in the 
undertaking, to warrant the making of rates and terms which are 
more advantageous to the public. The interests of the public in its 
highways are paramount, and, if the service can reasonably be af- 
forded more cheaply in Milwaukee than in other cities of like class, 
the community is entitled to the just beneflt of any possible condi- 
tions which may tend to that resuit. The issue in that regard must 
be met under the second branch of inquiry. but I am clearly sat- 
isfled that this flrst question must be answered in favor of the com- 
plainant, if the évidence sustains its claim that lower rates would 
be conôscatory, and not compensatory. 

2. Are the earnings of the property insufflcient, in view of ail the 
conditions, to justify this réduction in the rates of fare? Solution 
of this inquiry dépends upon the showing (1) of earning capacity at 
existing rates, and (2) of the "amount really and necessarily invested 
in the enterprise," and upon the conclusion (3) whether the ratio of 
return upon the investment is excessive. In the statements which 
are referred to both parties hâve adopted a ratio, so far as necessary, 
to separate the electric lighting plant owned by the complainant, so 
that the statements which follow relate exclusively to the street-rail- 
way plant, except where otherwise mentioned. 

First. The question of earning capacity is conflned by the testimony 
to the results of three years' opération, being after the system was 
fairly installed, and Inclusive of the year in which the ordinanee was 
adopted, namely, 1894, 1895, and 1896. It is suggested on behalf of 
the défendant that those years were exceptional, for one cause and an- 
other, and are not a fair criterion for future earnings under more 
favorable circumstances; but the suggestion is without force in this 
case, because the ordinanee opérâtes upon thèse very conditions, and 
must, of course, be ptedicated upon them, — upon existing facts, and 
not upon mère future possibilities,^-^and, so determined, the instant 
case cannot affect rights under new conditions. 
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The proofs on the part of the complainant fumish, in détail, from 
the books of account, the gross eamings, the varions items of expense 
and of charges for which déduction is claimed, excluding any pay- 
ments of, or allowance for, interest on the bonded indebtedness. and 
State the net earnings as follows: In 1894, |64,868.77; in 1895, 
$269,202.30; in 1896, |100,628.81. In this showing it appears that 
déduction of $247,324.88 is made in 1894 for "dépréciation," being the 
amount apportioned in that year to meet the alleged annual loss by 
physical dépréciation of the plant, to keep the capital intact. No 
such déduction is made in 1893 and 180(3, because not shown in the 
books, although it is insisted that like crédit is due in each year, for 
the purposes of this case. 

The défendant concèdes the correctness of the showing as to the 
gross earnings, but disputes certain large items for which déductions 
are made in the above statement, coi'rects some items, and dénies that 
any allowance should be made for dépréciation. Aside from the 
f act that reports and statements of flnancial condition made from time 
to time by the company omit many of the déductions hère asserted, 
thèse contentions on the part of the défendant rest solely upon the 
books of account kept by the company, and the testimony of Mr. De 
Grasse, stating his conclusions as an expert accountant from exam- 
inatîon of such books, with the foUowing resuit as to net earnings: 
In 1894, 1387,074.70; in 1895, $479,621.11; in 1896, $66,520.99. But 
this total for 1896 erronebusly inclndes an allowance of $160,550 
paid for interest on bonds, which should be excluded on the basis as- 
sumed, and would make the net earnings for that year, on his com- 
putation, $227,070.99. In this statement the allowance for déprécia- 
tion in 1894 is excluded by Mr. De Grasse, because that item waa in 
fact charged off upon change in the ^stem of bookkeeping. He also 
excludes large amounts of undoubted expenditures upon the hypothesis 
that they belong to "construction acpount," as coTering permanent 
improvements, and not to "expense of maintenance," as stated; re- 
jects certain payménts as accruing on account of previous years, and 
certain sums apportioned and charged ofF to meet damage claims; and 
makes corrections ias to taxes, for whieh the book entries were made in 
advance upon estimâtes by way of apportioning the expenses of the 
year, pending litigation and other causes. However valuable this 
testimony is for analysis of the bookkeeping methods and for correc- 
tion of certain charges, it is clearly insuiBcient, without other support, 
to contradict the undisputed testimony, both positive and expert, on 
the part of complainant, which vérifies substantially its contention 
npon the disputed subjects of déduction, namely, that the expendi- 
tures so charged were largely, if not wholly, of such nature as to 
jnstify déduction for "maintenance"; and that dépréciation is a well- 
recognîzed fact in ail such plants, for which allowance must be made 
to save the capital from impairment, without regard to any question 
of its entry upon the books. 

Making allowances for maintenance alone, in accordance with the 
analysis presented by the expert witnesses Goodspeed, Coffln, McAdoo, 
and Beggs, taking in each instance the estima te most favorable to the 
défendant, I am satisfiedithat the défendant'» claim of net earninga 
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must be materially reduced, and that the largest amounts which can 
be assumed upon its theory, excluding any allowanee for dépréciation 
(except that for 1894 the "maintenance" allowanee is increased, 
to bring it — ^the gênerai allowanee — up to the minimum estimate by 
the experts), would approximate the following sums: 

In 1894 $230,000 

In 18aj 340,000 

In 1S96 115,000 

$685,000 

— Making the average earnings per year, say, |228,333. 

In référence to the élément of dépréciation, the witness Beggs gives 
the following explanation: 

"I think expérience has demonstrated that the ntmost life that can be 
expected from the best roadbed that can be laid to-day would be, at the 
outside, ten to twelve years, when it would hâve to be almost entlrely re- 
uewed. The Milwaukee Company is In that condition to-day, because of 
the différent periods that their tracli went down, and due to the fact that 
it was not ail put down at one tlme, and It must now of necessity com- 
mence to lay about 12 miles of track annually, being about one-twelfth 
of its total mileage; and will be required, whether they wish to or not, 
to lay that amount annually hereafter, and will thereby be keeping their 
tracks fairly up to the standard. The same applies, I might say, to the 
equipmenti In my estimate I hâve ealculated that the Milwaukee Company 
must do this year, whlch, as a matter of fact, it Is doing, what It did last 
year,— in other words, put on not less than 20 of the most modem, best-con- 
structed equipments, thereby keeping Its standard up to the minimum it has 
now, of 240 equipments; because I think it is fair to assume that the average 
life of the double equipment, taken as a whole, wlU not exeeed 12 years, the 
life of the motor being somewhat less than that, and that of the car we hope 
may exeeed it possibly several years,— I mean the car bodies; but that, In the 
main, we hope that we will get an average life of twelve years out of thém. 
So, taking 20 equipments annually, you would keep to your standard of '240 
equipments, which is absolutely necessary to malntaln— to operate— the Mil- 
waukee Street Railway. 1 mean cars complète, with motors and complète 
electrical equipment." 

For the causes thus stated, within gênerai rules which are well 
known, it is manifest that this élément must be taken into account 
before it can be determined that earnings derived from a plant are 
excessive; and in the same line there is much force in the argu- 
ment of counsel that considération should also be given to the factor 
of dépréciation by amortization of franchises, as ail the franchises in 
question terminate in the year 1924. The latter item, if allowed, would 
be a matter of simple computation; but a just measure of physical 
dépréciation seems, to some extent, although only partially, involved 
in provisions for maintenance, and, while the testimony is very full 
and instructive upon this subject, it does not clear the case from seri- 
ons difflculties in the way of stating a deflnite ratio or sum for sueh 
allowanee. I am, however, clearly of opinion that neither of thèse 
éléments is essential to the détermination of the issues upon any 
aspect presented by the testimony, and that dépréciation may be lefl 
to serve as an important factor of saf ety, in either view. 

Second. As to valuation : For pnrposes of the Company, the value 
of the property, including both railway and lighting plants, appears 
to hâve been placed at $14,250,000, represented by the issue of bonds 
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for $7,250,000; preferred stoek, $3,500,000; and cominon stock, |3,. 
500,000; but this aggregate was clearly excessive, after excluding the 
electdc lighting department^and on no view canit be taken as the 
basas for the présent considération. The statements of the actual 
cost of the constituent stree?t-railway properties, including the cash 
investment for improyements, are necessarily complicated, f rom the 
fact that payments were partly.made in stocks and bonds, and the 
aggregate amount varies aocording to the ratio of valuation placed 
upon the bonds alone, — in two statements in which the stock is ex- 
cluded, and in one statement which values both stock and bonds, — 
the minimum being $9,024,107.85, and the maximum $11,313,829.84. 
The former amount was subsèquently modifled (page 465, Complain- 
ant's Proof), making the statement of cost $8,885,644.17; and as this 
excludes any valuation of stock, and places the value of the bonds at 
thè discount agréed upon between the parties, which also seems 
fair, it may justly be takën as r^preseiiting the true amount invest- 
ed. But adoption of this purchase amount does not meet the issue, 
as it is the value of the investment, and not the amount paid, which 
must control. On the otlier hand, both parties introduce testimony 
placing valuations upon the varions items of the plant as it exists in 
fàct, upon the basis pf its reproduction value. This amount, as 
stated by the witnesses for complainant, aggregates $5,153,287.76; 
while, on the face of defendant's proof s, the value of the tracks and 
equipment is placed at $2,358,799; the real estate and buildings be- 
ing valued separately, and the highest valuation of the real estate 
being $236,949, and of the buildings $208,449, making the aggregate 
$2,804,197é It appears,however, that thèse estimâtes on behalf of 
the défendant omit 27 miles of track, maiiy parcels of real estate, and 
other items, so that coiinsel for défendant concèdes that this aggre- 
gate should be increased to $3,679,631. The wide différence in thèse 
amounts is mainly due to divergence in the estimâtes upon tracks 
and equipment. So the amounts on real estate and buildings, after 
allowance for the omissions, would appear hîgher on the valuations 
submitted by the défendant than those of the other side. For the 
valuation of tracks and equipment, the défendant relies upon the es- 
timate made by Mr. Partenheimer, a witness of apparent ability and 
expérience as a street-raiiway contracter, engaged in business at 
Chicago ; but his examination of the plant was cursory, being made 
within three daysj and could not give the detailed information upon 
which a just estimate for this inquiry must be based, and it is con- 
ceded that hë left ont of considération many important items (aside 
from the error in mileage) which should enter in and would greatly 
iucrease the amount as estimated on his basis. Both upon its face and 
by référence to other source of information, this estimate is far below 
any fair valuation, for the purpose in view, either at the sum stated by 
the witness, or with the additions conceded on behalf of the défendant ; 
the former amount being in fact $320,000 short of the actual cash ex- 
penditures by the company for construction and equipment. Opposed 
to this, the estimate for complainant is made by Mr. Olark, an expert 
of distinction in this liné, who gave weeks to the examination, with the 
aid of a corps of assistants, and présents the results in detailed state- 
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ments, so that his testimony and estimâtes impress me as well found- 
ed; and they are supplemented and supported by the testimony of 
Mr. Cofan, Mr. Payne, and other witnesses, and by comparative show- 
ing of mileage valuations in Massachusetts, which appear in the note- 
worthy System of reports published by that state. I am satisâed that 
the property of complainant represents a value, based solely upon the 
cost of reproduction, exceeding $5,000,000. And I am further satis- 
fied that this amount is not the true measure of the value of the 
investment in the enterprise. It leaves out of considération any al- 
lô wance for necessary and reasonable investment in purchase of the 
old Unes and equipments, which were indispensable to the contem- 
plated improvement, but of which a large part was of such nature 
that it does not count in the final inventory. No allowance enters 
in for the large investment arising out of the then comparatively 
new state of the art of eleetric railways for a large system, having 
référence to electrical equipment, weight of rails, character of cars, 
and the like, of which striking instance appears in the fact that the 
eleetric motor which then cost about |2,500 can now be obtained for 
1800; so that work of this class was in the expérimental stage in 
many respects, and the expenditures by the pioneer in the undertak- 
ing may not fairly be gauged by the présent cost of reproduction. 
Of the f 5,000,000 and over paid for the acquisition of the old lines, 
it would be difflcult, if not impossible, from the teçtimony, to arrive 
at any fair approximation of the share or amount of tangible prop- 
erty which enters into the valuation in this inventory. It does ap- 
pear that the roadways required reconstruction with new rails and 
paving, and that the amount stated was actually paid by the in- 
vestors, makîng their investment nearly $9,000,000. How much of 
this may be defined or apportioned as the amount which was both 
"really and necessarily invested in the enterprise" (vide Eoad Co. v. 
Sandf ord, supra) I hâve not attempted to ascertain, except to this 
extent: that I am clearly of opinion that at least f2,000,00() of those 
preliminary expenditures are entitled to équitable considération, as 
so invested, beyond the reproduction value, if the valuation of the 
investment is not otherwise found sufHcient for ail the purposes of 
this case, but no opinion is expressed in référence to the remaînîng 
11,885,644. 

Third. The final inquiry, whether the net earnings shown are in 
excess of or equal to a just return upon the investment, présents no 
serious difiBculty, under the premises above stated. Assuming |5,- 
000,000 as the basis of investment, the ratio of earnings would be as 
follows: (1) At the extrême computations of défendant, the yearly 
average would be |364,000, which would yield .072 per cent.; (2) at 
the complainant's figures, after adding the corrections for taxes, the 
return would be .0.33 per cent; (B) at the amounts which are above 
stated as my déductions from the testimony, the yearly average, being 
f228,333, would make .045 per cent. Assuming $7,000,000 as the 
basis, the ratio of earnings wonld be, upon each of said versions, as 
follows : For the flrst, .052 per cent. ; for the second, .023 per cent. ; 
for the third, .032 per cent. 

The interest rate fixed in the bonds issued by the company is 5 per 
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cent l&e rate which prèvails iii' this marketjas shown by thé un- 
controverted testimonj, is 6 per Cénfc for real-estate mortgages and 
like securittes. If thé $5,000,000 baais be adopted, surely a better 
rate must be afforded for the risks of investment than can be ob- 
tained on seeurities of this clag^, 'in which there is no risk. Upon 
thé basis of $7,000,000, which is more logical and just, the 5 per 
cent, named in the bonds îs elearly not excessive, and should be ac- 
cepted by a court of equity as the minimum of allowance; and, even 
upon the defendant's partial showing, the return would be less than 
one-quarter per cent, above that, with the large margin for déprécia- 
tion left out of account. 

I am of opinion that the testimony is not only convincing in sup- 
port of the material allégations of ithe bill, but is nncontradicted and 
conclus! ve that the improved service received by the public, with the 
universal System of transfers, is well worth the âve-cent rate charged 
therefor; that the company has not received eamings in excess of 
an équitable allowance to the investors for the means necessarily 
invested in furnishing such service; that enforcement of the ordi- 
nance would deprive complainaht of property rights, by preventing 
reasonable compensation for its service; and that, therefore, the or- 
dinance elearly violâtes the constitution of the United States, and is 
invalid. Decree must enter accordingly, and for an injunction as 
prayed in the bill. 



McGOERAY V. O'CONNOR et al. 

(Circuit Court of Appeals, Ninth Circuit. May 8, 1898.) 

No. 407. 

1. Eqtjitt— PiiKADiNo-^MotiONS TO Stbikb. 

A motion was màde to strike out answers for want of çertlflcates of 
counsel that the ansWer was well fôiinded In law. The court denied the 
motion, "wlth leave to^ èaid defendàiits to furthér verlfy their answers, 
arid add çertlflcates, if so advlsed." Hel4, that this order was merely 
permissive, and not a. décision, constitutlng the law of the case, that çer- 
tlflcates to the answèr were neeessary. 

5. Samb— Cbbtipicates TO Answer. 

There is no equity rule requiring a certlficate of counsel that an answer 
: to the merlts Is well founded In law. 

3. SAîiB — Motion to Strike. 

A motion to strilce put parts of the answer must be denied when not 
sufliclently spécifie to Identlf y the portions to be stricisen. 

4. Equity I^ractice— Sbtting Down for Hearing. -, 

Where ovèr 90 days elapse after thè flllng of the rëplicatloh withôiit the 
taking of any testimony by plaintiffl or any motion to extend the time for 
taking testimony,' and thereafter plaintlff gives notice of motions to strike 
out certain portions of the answer, whleh motions are denied, there is no 
error in then settlng thé case down for hearing on the bill and answers. 

6. MORTGAQB FORECLOSDRE — RiQHT DP RbBBMPTION — HeIRS AND SURVIVINQ 

PARTNER. 

In Oallfornla, where the law glves to a survlvlng partner absolute power 
of the control and disposition of tlie assets of the partnership (Code Clv. 
Proc, § 15è5), the heirs of a deceased partner hâve no such interest in the 
partnership property as entitles them, or thelr judgment créditors to re- 
deem such property from a' sale under a mortgage. 79 Fed. 861, afflrmed. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Amos H. Carpenter, for appellant. 

Olney & Olney and Dudley & Buck, for appellees. 

Before GILBEKT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBEET, Circuit Judge. The appellant, Bernard McGorray, was 
the complainant in a bill in equity brought to redeem certain real 
property from a mortgage sale. 0. W. Carpenter and C. K. Bailey 
were partners in farming and stock raising. They mortgaged a por- 
tion of their real estate to Myles P. O'Connor. Carpenter died, leav- 
ing a will, devising the greater portion of his property to his part- 
ner's children. The mortgage was subsequently foreclosed, and the 
mortgaged property was sold to the mortgagee. The complainant 
flled a bill in equity against O'Connor and others, claiming that the 
sherifE's deed which O'Connor had received was void, and praying 
that it be canceled, and that the complainant be allowed to redeem 
the premises described therein, basing his right to redeem upon 
the fact that he was the assignée of a judgment which had been ob- 
tained in an action at law against Clinton H. Carpenter, a brother 
of the said C. W. Carpenter, deceased, and one of his heirs at law. 
The défendant O'Connor filed a separate answer to the bill, and the 
other défendants united in a joint answer. Thereupon the complain- 
ant flled, on April 1, 1896, his replication to both answers. On June 
29, 1896, the complainant gave notice to the défendants ôf a motion 
to strike out certain portions of the answers, on the ground that they 
were sham, redundant, and conclusions of law, and noticed the mo- 
tion for July 6, 1896. Said motion was continued by the court to 
Angust 3, 1896. The complainant took no testimony on the issues; 
but on July 14th, and after the expiration of the 90 days allowed to 
take testimony, the défendants in the suit gave notice that they 
would set the cause down for trial. Three days later, the complain- 
ant served notice of a motion to strike the answers of the défendants 
olï the files, on the ground that they were not accompanied by cer- 
tificates of counsel, as required by rule 10 of the circuit court, cer- 
tifying that, in the opinion of counsel, the answer "is well founded in 
point of law." On August 3, 1896, the motions came on to be heard. 
The motion to strike out the answers for want of the certiiicates was 
denied by the court, "with leave to said défendants to further ver- 
ify their answers, and add certiflcates if so advised." The motion 
to set the cause for heariug upon the bill and answer was denied, 
and it was ordered that the motion to strike out parts of the an- 
swers and the motion for judgment on the pleadings be submitted 
upon briefs. Some months later the said order was revoked by the 
court. On March 27, 1897, the complainant flled and served a sec- 
ond notice of motion to strike the answers from the files, on the 
ground specified in the former motion, and because the défendants 
had failed to comply with the order of the court requiring them to 
attach said certiflcates. On March 31, 1897, that and the other mo- 
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tions pending were argued and submitted; whereiipon the motion to 
strike eut the answers for want of certiflcates and the motions to 
strike ont portions of the answers were denied. Thereaf ter, on Aprii 
12, 1897, a final deeree was entered, reciting that, the cause having 
been heard on the bill and the respective answers, it was decreed 
that the complainant was not entitled to any of the relief prayed 
for in his bill, and his bill was dismissed. 79 Fed. 861. 

The appellant contends that upon the hearing before Judge Mor- 
row, on March 31, 1897, the motion to strike the answers from the 
files for want of certiflcates was erroneously denied, since the law 
of the case was decided by Judge McKenna by his order of Angust 3, 
1896, giving the défendants leave to attach the certiflcates, citing 
Wakelee v. Davis, 44 Fed. 532, and Warswick Mfg. Ce. v. City of 
Philadelphia, 30 Fed. 625. To this it is sufQcient to say that the 
order of court of August 3, 1896, did not require the défendants to 
attach such certiflcates. It was permissive in its terms, and left the 
défendants free to attach the certiflcates if they were advised that 
the same were necessary. The défendants evidently did not consider 
their answers open to objection upon that ground, and they very 
properly declined to avail themselves of the permission afforded 
them by the court. If the omission of such certiflcates had been 
ground for striking the answers from the flles, the right to take ad- 
vantage of such defect had clearly been waived by filing replica- 
tions to the answers. But there was no necessity for such certifl- 
cates. Eule No. 10 is a common-law rule, and has no application to 
suits in equity, and tbére is no equity rule requiring a certiflcate of 
counsel to an answer to the merits of the bill. Nor do we discover 
érror in the ruling of the court upon the motions to strike out por- 
tions of the answers. As the record îs presented in this court, it is 
impossible to identify any of the portions of the answers to which 
the motion was directed. 

Counsel for appellant contend that the cause was wrongfully set 
for hearing upon the bill and answers before the pleadings were set- 
tled, and that they objected to said hearing for that reason, and upon 
the ground that they desired to take testimony as soon as the issues 
were complète. The record shows that more than 90 days had 
elapsed after the replications were flled before any motion against 
the answers was flled in court. The record shows no application to 
the court to extend the time for taking testimony, nor any affldavit 
stating grounds on which such extension could hâve been ordered. 
There was no error, therefore, in setting the case down for hearing 
upon the bill and answers on March 31, 1897. 

We flnd no error in the deeree dismissing the complainant's bill 
upon the hearing had upon the bill and the answers. One of the 
material allégations of the bill was the averment that the complain- 
ant was the assignée of the judgment which had been rendered 
against Clinton H. Carpenter, This was distinctly denied in O'Con- 
nor's answer. In a hearing upon the bill and answers under this 
condition of the pleadings, it would bave been impossible for the 
«ourt tû bave awarded relief against thé principal défendant, the 
holder of the légal title to the property which was sought to be re- 
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deemed. But, aside from this, a further and complète answer to the 
asserted right of the complainant to the relief sought by his bill is 
found in the fact that the land which was mortgaged to O'Connor 
was the partnership property of the mortgagors. After the fore- 
closure of a mortgage on real estate and the sale of the mortgaged 
property, the right to redeem from the sale is pureiy statutory. Sec- 
tion 701 of the Code of Civil Procédure of California confers the 
right upon — First, the judgment debtor or his successor in inter- 
€st in the whole or any part of the property; and, second, a creditor 
having a lien by judgment or mortgage on the property sold, or on 
some share or part thereof, subséquent to that on which the prop- 
erty was sold. The property belonged to the flrm of Bailey & Car- 
penter. It may be assumed from the facts stated in the pleadings 
that the title was Tested in the flrm. Upon the death of Carpenter, 
the possession of the partnership property was vested in the surviv- 
ing partner. He had the absolute right of possession, and the power 
to control the property until the affairs of the partnership were 
wound up. It is still in his hands as such surviving partner. No 
right of rédemption has descended to the heirs of Carpenter. Allen 
V. Hill, 16 Cal. 113; Theller v. Such, 57 Cal. 447; Robertson v. Bur- 
rill, 110 Cal. 568, 42 Pac. 1086; Smith v. Walker, 38 Cal. 388. The 
appellant clearly cornes within neither of the classes of persons who 
are given the statutory right to redeem the mortgaged property after 
a mortgage foreclosure and sale. His assignor is not the judgment 
debtor, nor is he his successor in interest, nor was he a creditor hav- 
ing a lien by judgment or otherwise on the property sold. The de- 
cree of the circuit court must be aflBrmed. 



ALLEN B. WRISLEY CO. v. GEO. E. EOUSE SOAP CO. et al. 

(Circuit Court, E. D. Wisconsln. May 9, 1898.) 

"Trade-Marks— TJnpair Compétition. 

A solid blue label for packages of laundry soap, bearing the words 
"Old Country," Is not Infringed, or unfairly Imltated, by the use of a 
label having on it the national colors of the United States, wlth the words 
"Our Country." 

On motion for preliminary injunction to restrain the défendants 
irom using the words "Our Country" as the désignation of their man- 
ufacture of laundry soap, with the colors and form of labels on the 
packages shown in exhibits, based upon either of two grounds: (1) 
Infringement of complainant's trade-mark "Old Country," as applied 
to a brand of laundry soap; or (2) fraudulent simulation to palm off 
défendants' goods as those of complainant's manufacture. 

Poole & Brown, for complainant. 

Wigman & Martin and W. H. Timlin, for défendants. 

SEAMAN, District Judge. The resemblance in form, sîze, and 
weight of the packages of soap in question and in the Manilla wrapper 
referred to in the bill filed is conceded to be common to other makes 
■of laundry soap, and is clearly not actionable. There is no possible 
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confusion in the names of tte respective manufacturera or their loca- 
tions, but the similitude for which infringement or fraudulent appro- 
priation is asserted rests in the use of the word "Country," with the 
qualifying word "Our," having the same initial letter and the same 
number of letters as in the word "Old" employed by the complainant ; 
and that blue, which is the sole color printed on the complainant's 
label, is also made quite distinctive as one of the colors in défend- 
ants* label. On the other hand, the label of the défendants, taken 
as a whole, présents an appearance of contradistinction from the 
other. Instead of the sober single coloring of blue on the "Old 
Country" design, the défendants give emphasis to their assumption 
of patriotism in the title "Our Country" by taking on the national col- 
ors, so that the label is made in rèd, white (or buff), and blue; the 
stars and stripes being dominant in the gênerai effect, and red, 
rather than the blue, the dominant color. Thé design, more ef- 
fusive than sesthetic, has the effect of a challenge rather than a dis- 
guise. Surely, there can be no, rèasonable presumption that any 
purchaser of sufûcient intelligence to know the want of a spécial 
brand, and looking for one marked as an "Old Country" production, 
would expect to find it under this fervid display of nativity. 

I hâve carefully considered the aiithorities cited on behalf of the 
complainant, and not only recognize, but heartily concur in, the doc- 
trine which prevails in this circuit, strongly f avoring the équitable 
remedy against fraudulent means to divert or attract the legitimate 
trade belonging to another by disguises which impose upon unwary 
purchasers. 'Pillsbury v. Mills Co., 24 U. S. App. 395, 12 G. C. A. 432, 
and 64 Fed. 841; Johnson v. Bauer, 27 C. C. A. 374, 82 Fed. 662. See, 
also, N. K. Fairbank Co. v. B. W. Bell Mfg. Co., 45 U. S. App 190, 
23 C. C. A. 554, and 77 Fed. 869; and note to Scheuer v. Mueller, 2& 
C. C. A. 165. But within the utmost extension of that doctrine 
no ground is established hère, in my opinion, to grant the preliminary 
injunction prayed for. It must be left to final hearing to détermine 
the weight which may be given to the term "Country," so far as 
that word may hâve been appropriated by the complainant to desig- 
natè its manufacture of soap, especially in view of the showing on 
behalf of the défendants that the term has long been in popular 
use as sorne portion of the trade name of numerous other productions 
of soap, at least antedating the recording of complainant's trade- 
mark, and apparently unquestioned. Therefore the injunction pen- 
dente lite is denied. 



GENERAL ELECTRIC 00. v. LA GRANDE EDISON ELECTRIC CO. et al. 
(Circuit Court of Appeals, Nlnth Circuit. May 10, 1898.) 
• No. 416. 

MoETGAGES — FoRBCLOSDRE-- Trustées — Secohkd Bondholders. 

r A bolder of bonds secured by a gênerai mortgage: to a trustée for the 

beneflt of ail the bondholders, although the right to sue belongs to hlm In- 
dlviduaUy,' may not bring a suit to fbreclose thé mortgage elther for the 
Intèrest or the principal due, wlthout alleging that the trustée has been 
reqnested-to bring the suit, and has refused, or wlthout showing some 
Other reason wby the trustée may not represent him in the suit 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon, 

Frederick V. Holman, for appellant 

Dolph, Mallory & Simon, for appellee Security Savings & Trust 
Go. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellant was the complainant in 
a suit in which its bill was dismissed in the circuit court, upon the 
ground that, as holder of certain bonds, it had brought a suit for 
foreclosure, without alleging that it had requested the trustée to 
commence the suit, or alleging any reason for instituting the suit 
in its own name, save the fact that the mortgagor haa failed to pay 
certain interest coupons, and the trustée has failed to bring suit or 
to foreclose the mortgage. The mortgage to the trustée provides 
that upon default by the mortgagor in payment of interest or taxes 
or any of the bonds as they should fall due, and the continuance of 
such default for the period of SO days after notice by the trustée, the 
trustée might take possession of and operate the mortgaged prop- 
erty. The trustée was "also authorized, instead of so doing, and 
with or without taking of said plant, to treat the whole amount of 
the principal of said bonds, together with ail accrued and unpaid 
interest, as immediately due and payable, and thereupon to proceed 
to sell and dispose of said prbperty at public auction after due no- 
tice and advertisement, as provided therein, and, from the proceeds 
arising from such sale (after the payment of ail taxes, expenses, and 
charges upon said property, and expenses of such sale, including com- 
pensation to said trustée, and reasonable allowance for attorney and 
counsel fées), to pay the said bonds and coupons." And it was fur- 
ther provided, as one of the conditions of said mortgage or deed ol 
trust, that the foregOing provisions for the sale of said property by 
the said trustée, under the above-recited powers, should be cumula 
tive upon the ordinary remédies of foreclosure by entry or suit there 
for. The appeal challenges the ruling of the circuit court in dis 
missing the bill. 

The rule that a holder of bonds which are secured by a gênerai 
mortgage to a trustée, for the beneût of ail the bondholders, may not 
bring a suit to foreclose the mortgage either for the interest or the 
principal due, without alleging that the trustée has been requested 
to bring the suit, and has refused, or without showing some other 
reason why the trustée may not represent him in the suit, has been, 
we believe, so generally acquiesced in that the courts hâve rarely 
been called upon either to apply the rule or to consider the reasons 
on which it is f ounded. 

Said the court in American Tube & Iron Co. v. Kentucky South- 
ern Oil & Gas Co., 51 Fed. 826: 

"The préférence in favor of a trustée In the absence of a contract giving 
a préférence; Is because the trustée is presumed to represent ail of the bond- 
holders, and its convenience in practice; but, if the trustée has accepted a 
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position antagonlstlc to hls duty as sach trustée, then he forfelts thls préfér- 
ence as agalnst a bondholder." 

In section 6210 of Thompson on Corporations it la said: 
"Ordlnarily, suqh bondhplders.Uave no right to bring an action to foreclose 
the mortgage, but the trustée in the mortgagé, as stated In the preceding 
section, Is tlie proper person to sue. But if he neglects to sue, after the hap- 
pening of the condition which .entitles the bondholders tp a foreclosure, and 
after beihg requested by thcm sô tô dô, tliey may bring the action to foreclose, 
maliing him a party défendant,"— clting Owens v. Railroad Co., 20 Fed. 10; 
Beeliman v. Raiiway Co., 35 Fed. 3. 

'The appellant earnestly côntends that the rule so quoted is not 
sustained -by the authorities. We hâve caref ully considéred ail the 
cases to ^hich our attention has been directed, and we will briefly 
review them. , 

Alexander v. Kailroad, 3 Dill. 487, Fed. Cas. No. 166, was a case in 
which the bill to foreclose thie mortgage coùtained the allégation 
that the bondholders, who were the complainants in the suit, brought 
the same for themselves and ail other bondholders similarly situated. 
The bill alleg«l that they had requested the trustée of the mortgage 
to bring the euit, and that it hkd refused. It contained no alléga- 
tion that the complainants 'çfrere a majority of the bondholders, or 
that a nïajorîty had made the requèst ito the trustée. On demurrer 
to the bill the court said: 

"Thére is nô restriction id tlîe deed of trust before'us, upon the right of the 
éoupon hcûder to foreclose for Interest upon def ault, although a majority of the 
bondholders 4ft not unité lu the suit,- pr request the trustée to bring it. The 
provision In question glyes a majority of the bondholclers, ondefault of the 
pàyment of intèrèàt, the option or élection, after the expiration of a year from 
the def ault, tb hâve the vchole principal sum become due at once, and the mort- 
gage security enforced accordingly. Thls is not Inconsistent With the una- 
brldged rigljt of afly coupon, holder to foreclose i for interest, In the manner 
SQught In the présent bill; and it wasnot necessary that a majority of the 
coupon holders sh'ould unité in bringing the bill, or In a rèquest to the trustée 
tb bring (t. As the bill allégea that the trustée refused to bring suit, the bill 
waa properly brought in the name of the plaintiffs, for themselves and the 
otl|er coupon holijprs, mailing the truste,e a défendant-" 

This authority surely does not sustain the appellant's contention. 
As we read it, it is clearly in harmony with the rule which we hâve 
quoted from Thompson on Corporations. In recognizing "the un- 
abridged right of any coupon holder to foreclose for interest, in the 
manner sought in the présent bill," the court undoubtedly had in 
view the right of such a complainant tô foreclose only after a re- 
quèst tô the trustée and the trnstee's refusai, for such was the man- 
ner pursued in the "présent bill." 

The case of Howell v. Eailway Co., 94 U. S. 463, is cited. That 
was a case in which the right of a bondholder to foreclose the mort- 
gage for due and unpaid interest was recognized. No question was 
raised before the appellate court concerning the right of the bond- 
holder to bring the suit. The record is silent concerning the reason 
why it was not brought by thé trustée. It may fairly be presumed 
that the bill contained the averment that the trustée had, upon re- 
quèst, refused to bring the suit, or some other averment satisfac- 
torily explaining to the court the reason why the suit was brought 
by the bondholder. 
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In the case of Eailroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct. 10, 
the court said: 

"We are of the opinion that, independently of the provisions of the other 
articles, thé trustées, or, In thelr f allure to do so, any bondholder, on nonpay- 
ment of any Installment of interest on any bond, might file a bill for the en- 
forcement of the security by the foreclosure of the mortgage and sale of the 
mortgaged property. This right belongs to each bondholder separately, and 
its exercise is not dépendent upon the co-operation or consent of any others, 
or of the trustées. It Is properly and strictly enforceable by and in the name 
of the latter, but, If necessary, may be prosecuted wlthout, and even against, 
them." 

We search this case in vain for any expression of the court which 
gives countenance to the appellant's contention. The language 
above quoted, that the "right belongs to each bondholder separate- 
ly, and its exercise is not dépendent upon the co-operation or con- 
sent of any others, or of the trustées," is not pertinent to the ques- 
tion now before us. No issue is raised in the présent case to which 
that language is applicable. It may be admitted that the right of 
the bondholder to sue belongs to him individually, and, in its exer- 
cise, he is not required to obtain the co-operation or consent of other 
bondholders or of the trustée. Ail that he is required to do is to 
give the trustée the opportunity flrst to bring the suit, in the inter- 
est of ail the beneficiaries, by requesting him to do so, or to show some 
reason why the trustée may not represent him in the proceedings. 

In the case of Hammond v. Tarver (Tex. Sup.) 34 S. W. 729, a 
collatéral attack was made upon the decree of a court foreclosing 
a trust deed, and conflrming the sale of property thereunder, upon 
the ground that the trustée had not been made a party to the suit. 
The suprême court of Texas held that in that state the trustée in 
such a mortgage is not a necessary party to the foreclosure suit. It 
does not follow from that ruling, however, that a holder of bonds un- 
der such a trust deed could foreclose in the courts of Texas with- 
out averring in his complaint that the opportunity had flrst been 
afEorded the trustée to bring the suit. 

The case of Dupée v. Eose (Utah) 37 Pac. 567, is authority for the 
proposition that a power to sell, contained in a trust deed, does not 
divest a court of chancery of jurisdiction to enforce the rights of the 
parties thereto ; that such power is merely cumulative to that grant- 
ed by law. In that case the plaintiff was the sole beneflciary of the 
trust deed, and no question was raised of his right to prosecute the 
suit. 

None of the other cases clted by counsel for the appellant are be- 
lieved to be in point upon the question which the appeal présents. 
In the main, they support the proposition that a bondholder is not 
deprived of the usual remédies which a court of èquity recognizes as 
his from the fact that the trust deed contains conditions and ré- 
citals prescribing the method in which foreclosure shall be had, and 
imposing conditions upon the exercise by the bondholders of the 
right to foreclose. 

We find no error in the decree of the circuit court dismissing the 
bill, and it is accordingly afQrmed. 
87 F,-38 
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LOUrSIANA, A. & M. B. CO. v. BOABD OF LEVEE COM'RS OF TENSAS 

BASIN LEVEE DIST. 

(Circuit Court of Àppeals, FIfth Circuit. AprU 26, 1898.) 
No. 650. 

1. Appkal and Errok— Sufficiency of Assignmbnts qf Error. 

Assignments of error tliat in substance amount to only that the court 
erred in declding the case for the opposite party are not spécifie enough 
to demand considération. 

2. Levées— PowEKs and Dutibs of BoAuns. 

The act of July 3, 1886 (Sess. Laws, p. 96), of the Louisiana législature, 
creàting the Tensas Basln Levée Board, authorizing it to assess taxes, 
coUect and receive funds, and hold and administer the same, and granting 
to it large tracts of public lands to be expended by it discreetly for the 
purpose of carrying out the purposes of the act, created not a merely min- 
isterial and executory functionary, but a full-fledged municipal corporation, 
with large discrétion as a flduclary agent, and with filU power to sue in 
regard to the trust Imposéd. 

3. Samb — Power of Boabds to Contbact. 

ïhe constitution of Louisiana (article 214) authorizes the législature to 
create levée districts, the boards of whlch shall hâve supervision of the 
levées In said districts. Article 216 gives power with the concurrence of 
the adjacent state or states to create'levee districts composed of territory 
partly in the state and pàrtly in . adjacent states. Act No. 59, 1886, § 17, 
provides that the Tensas Basin District, in Louisiana, shall hâve the right 
to join with any levée district embracing the counties of Chicot and Desha, 
in Arkansas, for mutual protection. Beld, that a contract by the Tensas 
Basin District for the building of a levée in Chicot county, Ark., in opposi- 
tion to the levée authoritles of that state, was ultra vires and void. 

4. Same— Contract by Railboad por Embankment. 

Défendant, an Arkansas railroad Company, contract^d. wJth plaintiff, a 
Louisiana levée district, to build a pprtlon of its railroad in Arkansas lij 
the form of a levée embankment, of a certain height, which should serve 
the purpose of a levée as well as a railroad bed. The statutes of Arkansas 
f orbid the building of , railroad embarkments whieh wIU interfère with 
the natural flow of the water, and the levée authoritles in the district 
where the road was proposed to be feuilt opposed It by législation. Seld 
■ that, the contract being impossible 6î performance, It should be rescinded. 

5. Samb — What are PuBiiic Improvbmkkts. ' ■ 

I Acts La. 1888, No., 77, i 2, gave the Tensas Basin Levée District ail the 
. state lands within the district to be upedfor the purpose of building a 
System of levées or other public improyeipent for the purpose of protecting 
the district from disast'rous flood^, . and authorized the boàrd to dispose 
of the landfe in such manner as it should deem propér. Const. Là. art. 
56, prohibits the granting «f the prOperty of the state to private enterprise; 
The board contracted;Wlth a railwny; company for the building M a portion 
of its road in the form oï à levée embankment, which the state engineer 
reported would be of great value to the district. Held, that the railway 
was, to the extent it would protect the district, a "public improvement," 
contempla ted by the statute, though owned at its completion by private 
persons, and used for apother purpose besides being a. mère levée. 

6. CONTRACTS — TiMB OP PERFORMANCKrt'RîiSCISSION. ; 

A railroad company agreed to perf orm certain work by a stipulated 
tiine unless it is "by reason of the éléments, litigations, strikes, flnancial 
panics, épidémies, or any other cause uriforeseêii or beyond the controlôf 
said railroad company, its succeasors or assigns, hindered or delayed or 
otherwise prevented from properly prosecuting said work. In such case, 
time not being the essence of this contract, the date , Serein flxed for com- 
pletion • * * will not be adhered to, but crédit for the, time so lost 
shall be given and allowed to said railrokd company, Its successors or 
assigns, and the time so lost shall be added to that hereln required for 
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the completion of" this contract. Held that, whether or not the company 
could ever be defaulted under the contract, Kev. Civ. Code La. art. 2765, 
providing that "the proprietor has a right to cancel at pleasure the bargain 
he has made, even in case the wort has already been conimenced, by 
paying the undertaker for the expense and labor already incurred, and 
such damages as the nature of the case may require," gave the contracting 
parties the rlght to déclare the contract at an end at any tlme before its 
completion. 

Appeal from the Circuit Court of tlie United States for tlie West- 
ern District of Louisiana. 
The following statement is reprinted from appellee's brief : 

The appellee, the Board of Levée Commlssioners of the Tensas Basin Levée 
District (v^hom we will hereafter designate as the "Levée Board"), brought 
suit in the district court of Richland parish, La., against the Louisiana, 
Arkansas & Missouri Railroad Company (which we will hereafter designate 
as the "Railroad Company"), to annul certain contracts and conveyances made 
by the Levée Board to the Railroad Company, of some 700,000 acres of land 
granted to the Levée Board by the state of Louisiana. The suit was removed 
for trial Into the United States circuit court for the Western district of 
Louisiana; and, from an adverse judgment, restoring the lands in contro- 
versy to the Levée Board, the Railroad Company has appealed. The appel- 
lant asserts title to the lands in controversy by virtue of the following con- 
tracts between It and the Levée Board, which, for the convenience of the 
court, we print in fuU: 

First Agreement. 

"Dy. SherifC of Richland Parish, La. 
"Exhibit A. Contract. 

"Thèse articles of agreement, made and entered into this third day of May, 
A. D. 1889, at Rayville, in the state of Louisiana, by and between the Board 
of Levée Commlssioners bf the Tensas Levée District and the Louisiana, 
Arkansas and Missouri Railroad Company, of Arkansas, wltnesseth: That 
for and In considération of the payments hereinafter provided for, and agreed 
to be made by the said Board of Levée Commlssioners of the Tensas Basin 
Levée District, the said the Louisiana, Arkansas and Missouri Railroad Com- 
pany agrées and binds Itself to construct and complète above overflow, in a 
thorough and workmanlike manner, under the supervision and direction of 
the Board of State Engineers of the State of Louisiana, and thereafter to 
maintaln, ail that certain embankmant or portion of its roadbed proposed by 
said Railroad Company to be located in the state of Arkansas, between a point 
where the line of railroad projected by said company shall cross Crooked 

Bayou, In section , township south, range west, and a point 

on the northern terminus of what is known as the 'Bayou Maçon Ridge,' in 

section , township south, , range west. Said embank- 

ment or roadbed, when constructed, may be forever afterwards used as its 
roadbed by the said Louisiana, Arkansas and Missouri Railroad Company, 
its successors and assigns. The course of said embankment is to be in a 
gênerai northerly and southerly direction on the west of Bayou Maçon. Said 
embankment shall be constructed according to either one of the two following 
spécifications, except where the same, or either of them, may hereafter, upon 
the request of said Railroad Company, be modlSed by the said board of 
state engineers, that Is to say: 

"Spécification 1. 

"Said embankment shall hâve a width on top not less than eight (8) feet, 
and side slopes not steeper than three feet horizontal to one foot vertica) 
It shall be built and maintained up to a height of not less than three and 
one-half (3%) feet above the élévation of the highest known water marks 
In the Mississippi river, in the same latitude. It shall be constructed of earth, 
free from aU trash, brush, or perishable matter. AU stumps, logs, roots, 
stalks, weeds, grass, trash, and perishable matter of every.kind shall be 
removed. A muck ditch shàll be eut along the center line four (4) feet wide on 
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top, two (2) feet wide on the bottom, and three feet deep. AU trees comlng 
wlthin the base of the embankment Bhall be eut to the surface of the 
ground, and ail decayed roots and stutops shall be grubbed oui Ail buried 
logs, brick walls, and other materlal considered unsuitable shàll be removed. 
A berme of not less than fif teen (15) feet In width must be left undisturbed 
on the east side, and of not less than fif ty (50) feet on the west slde of the Une. 

"Or, Spécification 11. 

"Said embankment shall hâve a width on top of not less than eight (8) feet, 
and side slopes not steeper than two and one-half (2i/^) feet horizontal, to one 
(1) foot vertical. It shall be built and maintained up to a height not less 
than two and one-half (2%) feet above the élévation of the highest known 
water marks in the Mississippi river in the same latitude. Whenever said 
embankment Is over fifteen (15) feet high, there shall be added thereto on 
the west side thereof an 'Extra Base' or 'Banquette,' twenty (20) feet wide, 
level on top, and extending up to within flfteen (15) feet of the top of the main 
embankment, as shown in the following diagram: 



"Said embankment shall be constructed of earth, free from ail trash, brush, 
or perishable matter. Ail stumps, logs, roots, stalks, weeds, grass, trash, and 
perishable matter of every kind shall be removed. . A muck diteh shall be eut 
along the entlre Une, four (4) feet wide on top, two (2) feet wide on the bottom, 
and three (3) feet deep. AU trees coming within the base of the embankment 
shall be eut to the surface of the ground, and ail decayed roots and stumps 
shall be grubbed ont. AU buried logs, brick walls, and other materlal con- 
sidered unsuitable shall be removed. A berme of not less than fifteen (15) 
feet in width shall be left undisturbed on the east side, and of not less than 
fifty (50) feet on the west side of the Une. 

"In considération of the covenants and agreements herelnabove contained, 
and made by the Louisiana, Arkansas and Missouri Kailroad Company, the 
Board of Levée Commlssioners of the Tensas Basin Levée District agrées and 
binds itself and Its suceessors to pay or cause to be paid to the Louisiana, 
Arkansas and Missouri Railroad Company, its suceessors or assigns, for the 
construction of said embankment and the annual maintenance thereof, as 
foUows, viz.: First. Upon the completion of said embankment, flfty thousand 
■<|50,000) dollars In cash, or in the bonds the said Board of Levée Commls- 
sioners is or may be authorized to issue. Second. A five (5) miU tax in cash, 
annually, upon ail taxable property subject to taxation for levée pui-poses, 
that now Is, as well as that whlch may hereafter be, embraced within the 
limits of the Tensas Basin Levée District, for a period of twenty years from 
the first day of January, A. D. 1891: said tax shall be paid annually. The 
flrst installment shall be paid on the flrst day of May in eaeh and every year 
thereafter, untU the completion of said time of twenty yéars. ïhlrd. A one 
aad one-half cents per acre tax, in cash annuaUy, upon ail lands subject to 
taxation for levée purposes, that are now, as well as those that may hereafter 
be, embraced within the liihlts of the Tensas Basin Levée District, for a 
period of ten (10) years from thé flrst day of January A. D. 1891. Said tax 
shaU be paid annually, at the same time and in the same manner as the 
five-mill tax hereinbefore provlded for is to bé paid. Fourth. Ninety per 
centum of the grpss proceéds derived from thé sales of land located within 
the limits of the Tensas Basin Levée District, if any such sales havé been 
made by the -state of Louisiana, from and after the sixth day of January, 
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A. D. 1888, and to which proceeds the said Board of Levée Commissioners be- 
came and were entitled by virtue of Act No. 59 of the Laws of 1886; also 
ninety per centum of the gross proceeds derived from the sales of any and ail 
lands now belonging, or that may hereafter belong, to, and become the prop- 
erty of, said Board of Levée Commissioners by virtue of Act No. 77 of the 
Laws of 1888, and now, as well as those which may hereafter be, embraced 
within the limits of the Tensas Basin Levée District, for a period of ten years 
next ensuing from and after the date hereof, whether those are lands orig- 
Inally grauted by congress to the state of Louisiana, or whether said lands be 
lands heretofore or hereafter forfelted to, or bought in by or for, or sold to, 
the state at tax sales, for nonpayment of taxes: provided, however, and it is 
expressly understood and agreed, that no payment shall be asked for, nor 
made under this provision, until the work herein contemplated and agreed 
to be constructed shall be eompleted. The first payment shall be for al) 
lands sold prior to such completion, and after the sixth day of January, A. D. 
1888. Thereafter payments shall be made on the flrst days of November 
and May, In each and every year until the fuU end of said period of ten 
years from the date hereof, for ail lands sold durltfg the six months imme- 
diately preceding. And the state of Louisiana, having, by législative enact- 
ment (Act No. 77, Laws 1888), glven, granted, bargained, donated, conveyed, 
and delivered unto the Board of Levée Commissioners of the Tensas Basin 
Levée District ail the lands which at the date of the passage of said act 
belonged, or that might hereafter belong, to said state of Louisiana, and em- 
braced within the limits of the Tensas Basin Levée District, as said limits 
were in and by said Act No. 77 of the Laws of 1888 reconstituted and enlarged, 
and therein made provision for the conveyance of said lands to said Board of 
Levée Commissioners, by proper Instruments of conveyance, and further 
provided that, upon said deeds being properly recorded, the title to said lands, 
wlth the possession thereof, should vest absolutely In said Board of Levée 
Commissioners, Its successors and grantees, with full power and authority 
to said board to sell, mortgage, pledge, or otherwise dispose of said lands, 
in such manner and at such times and for such priées as to said board shall 
seem proper. The Louisiana, Arkansas and Missouri Rallroad Company, its 
successors and assigns, may, at any time after the completion of said work, 
in lieu of receiving said ninety per centum of said cash proceeds, sélect at 
its option, in such localities and in such quantities as it or they may from 
time to time désire, ninety per centum of the lands that are now, as well as 
those which may hereafter be, embraced within the limits of the Tensas 
Basin Levée District, and be so conveyed to said Board of Levée Commis- 
sioners. And, immediately after each sélection of aforesaid said lands so se- 
lected, with the immédiate possession thereof, shall be conveyed to said Rail- 
road Company, its successors or assigns, by said Board of Levée Commis- 
sioners, or its successors, by proper Instruments of conveyance. 

"It Is further stipulated and agreed that said Railroad Company shall, from 
and after the exécution and delivery of this contract, be permitted and hâve 
the right to exercise said option, which, however, shall take effect only from 
and after the completion of the work herein provided for. But, from and 
after the exercise of said option, no lands shall be sold by said Board of 
Levée Commissioners until after the sélection of the ninety per centum to 
which said company may be entitled, wlthout the wrltten consent of said 
Company be first obtained. Active opérations on the work herein contem- 
plated and agreed to be performed by said Railroad Company shall be com- 
menced within ninety days next ensuing after the date hereof; and the 
whole of said embankment shall be fully eompleted on or before the flrst 
day of October, A. D. 1890, unless said Railroad Company, its successors or 
assigns, are, by reason of the éléments, litigations, strikes, flnanclal panlcs, 
épidémies, or any other causes unforeseen or beyond the control of said Rail- 
road Company, its successors or assigns, hindered and delayed or otherwise 
prevented from properly prosecuting said work. In such case, time not 
belng the essence of this contract, the date herein fixed for completion will 
not be adhered to, but crédit for the time so lost shall be given and allowed 
to said Railroad Company, Its successors or assigns; and the time so lost shall 
be added to that herein required for the completion of this contract. It is 
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undérstood and agreed that no payment shall be asked for nor made under any 
of the several provisions hereinabove contalned untU the work herein con- 
templated and agreed to be constructed shall be completed. 

"Sald Board of Levée Commlsslonera further agrée to glve, grant, bargaln, 
Bell, and convey unto said Railroad Company, its successors or assigns, a 
certain pièce or strlp of land contained and Included between two parallel Unes, 
two hundred (200) feet apart, situated one on each side of the center Une 
of the roadbed of said Railroad Company as the same has been, now is, or 
may hereafter be, selected and located by sald Railroad Company, its suc- 
cessors aad assigns, through, across, and over any of the lands that now do 
or may hereafter belong to sald Board of Levée Oommissioners. Together 
with the right to taUe from lands outside of said limits so much and such 
parts thereof as may by sald Railroad Company, its successors or assigns, 
be deemed necessary for its purposes or for the construction of the embank- 
ment herein provided for. Said Railroad Company, its successors or assigns, 
may, by their agents or otherwise, enter at once into and upon said lands, 
and construct their road. It is further understood and agreed that the cove- 
nants, conditions, and provisions herein contained shall in ail things be valid, 
subsisting, and blndlng upon the successors and assigns of tlie respective 
parties hereto. 

"In wltness whereof, the said Board of Levée Oommissioners of the Tensas 
Basin Levée Bistrlct hath caused its ofBcial seal to be hereunto affixed, and 
the same to be atteSted by its secretary, and thèse présents to be executed 
In duplicate, and subscribed by Its président. And the said the Louisiana, 
Arkansas and Missouri Railroad Company hath caused its seal to be hereunto 
afflxed, and thèse présents to be executed in duplicate, and subscribed by its 
président, the day and year iirst hereinabove mentioned. 

"In présence of W. G. Wright & Wiley P. Mangham, compétent wltnesses. 
"The Board of Levée Commissiohers of the Tensas Basln Levée District, 

"[SeaJ.] By H. P. Wells, Président. 

"Attest: 

"Stephen Faulk, Secretary. 

"The Louisiana, Arkansas and Missouri Railroad Company, 

"[Seal.] By Harlow M. Hoyt, Président. 

"Witnesses: 

"W. G. Wright. 
"Wiley P. Mangham." 

Second Agreement. 

"BxhibitB. 

"Articles of Agreement. 

"Thèse articles of agreement, made and entered into thls twenty-flf th day of 
July, A. D.1890, at Rayville, in the state of Louisiana, by and between the 
Board of Levée Oommissioners of the Tensas Basin Levée District aiid the 
Louisiana, Arkansas and Missouri Railroad Company, of Arkansas, wltnesseth: 

"That whereas, an agreement was heretofore entered into by and between 
the parties hereto, bearing date the 3d day of May, 1889, providing for the 
construction by the Louisiana, Arkansas and Missouri Railroad Company of 
a certain portion of its embankment or roadbed in the state of Arkansas, 
according to certain spécifications In sald contract set forth, and providing 
further for certain payments to be made therefor by the Board of Levée 
Oommissioners of the Tensas Basin Levée District; and wtiereas, said Rail- 
road Company, having been so requested, has agreed to relinquish and for- 
ever discharge , sald Board of Levée Oommissioners of the Tensas Basin 
Levée District from making a part of the payments in and by said contract 
of May 3d, 1889, agreed to be made, and bas also agreed to do and perform 
certain other acts as hereinafter set forth, but only in considération of said 
Board of Levée Oommissioners changiug the date of complëtlon of said em- 
bankment ; from October ist, 1890, to October Ist, 1891, aind conveying and 
trausferring the lands now owned by said Board of Levée Oommissioners to 
sald Railroad Company upon the exécution and dellvèry of this contract: 
Now, therefore. In considération of the premises, and of the sum of one dollar 
each to the other in hand pald on or béfore the enseallng and delivering of 
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tbese présents, the receSpt. wheréof each from the other Is hère acknowledged, 
said parties herelo do mutually covenant, promise, and agrée as follows, viz.: 
First. ïhe fifty thousand dollars in cash or bonds, and the one and one-half 
cents per acre tax in and by said contract of May 3rd, 1889, agreed to be paid 
to said Railroad Company, is hereby relinquished by said Railroad Company, 
and the Board of Levée Commissloners of the Tensas Basin Levée District 
Is forever discharged from the payment of the same, or elther thereof. Second. 
The Louisiana, Arkansas and Missouri Railroad Company agrées to exécute 
and deliver to said Board of Levée Commissioners its corporate bond in the 
sum of one hundred thousand dollars, conditioned to lîepp the embankment 
in and by said contract of May 3rd, 1889, agreed to be coustinicted, in repair 
during the corporate existence of said the louisiana, Arkansas and Missouri 
Railroad Company, but no longer, and to renew said bond whenever, during 
said corporate existence, a surety thereon shall die or become insolvent. 
Third. ïhe Louisiana, Arkansas and Missouri Railroad Company covenants, 
promises, and agrées to begin work, or cause work to be commenced, at 
Delhi, Louisiana, with a good force of hands, within ninety days after work 
is resumed upon the embankment, in said contract of May 3rd, 1}«9, men- 
tioned, and to continue actively and earnestly at work until a railroad is 
completed and In opération, northward from Delhi to and as far as the 
northern terminus of the Bayou Maçon Hills, at the Boeuff Cut-Ofï, In 
Chicot county, Arkansas. And said Railroad Company further covenants, 
promises, and agrées so [to] complète said embankment in said contract agreed 
to be constructed, and entire Une of railroad from Helleys, Arkansas, to 
Delhi, Louisiana, on or about the lirst day of October, A. D. 1891, unless It, 
its successors or assigns. are by reason of the éléments, litigations, strikes, 
financial panics, épidémies, or any other cause unforeseen or beyond the 
control of said Railroad Company, Its successors or assigns, hindered or de- 
layed or otherwise prevented from properly prosecuting said work. In such 
case, time not being the essence of tliis contract, it is particularly understood 
and agreed that the date herein flxed for the completion of said embankment 
and said railroad will not be adhered to, but crédit for the time so lost shall 
be given,and allowed to said Railroad Company, its successors or assigns; 
and the time so lost shall be added to that herein required for the completion 
of said contract of May 3rd, 1889, and the fuiflllment of this contract. Fourth. 
The Louisiana, Arkansas and Missouri Railroad Company further covenants, 
promises, and agrées, not only to keep said embankment across said Boeuff 
Cut-Off, in Chicot county, Arkansas, in repair, but also to place thereon a 
standard-gauge railroad, and to maintain and operate the said railroad after 
it is completed. 

"The Board of Levée Commissioners of the Tensas Basin Levée District, on 
Its behalf, agrées for itself and its successors as follows: First. The date 
In the contract of May 3rd, 1889, flxed for the completion of said embiinkment 
In Chicot county, Arkansas, viz. the first day of October, 1890, shall be, and 
Is hereby, changed and extended to October Ist, A. D. 1891, to the same 
intent and with the like eft'ect as though the date originally designated in said 
contract had been October Ist, A. D. 1891, instead of October Ist, A. D. 1890. 
Said change of date, however, shall not abrogate nor in any manner afCect 
any of the provisions in said contract contained, relative to the various con- 
tingencies and conditions therein provided for allowance of artditional time, 
but the same shall remain and continue as in said contract set forth. Second. 
Immediately upon the exécution and delivery of this contract, said Board of 
Levée Commissioners of the Tensas Basin Levée District shall convey, by 
proper instruments of conveyance, executed by its président in behalf of and 
In the name of said board, to the said Louisiana, Arkansas and Missouri 
Railroad Company, its successors or assigns, ail of the land now belonging 
to said Board of Levée Commissioners of the Tensas Basin Levée District. 
Said instruments of conveyance shall respectirely contain the following pro- 
visions, viz.: 'In the event of the failure of the said the Louisiana, Arkansas 
and Missouri Railroad Company, its successors or assigns, to construct that 
certain portion of its roadbed or embankment in Chicot county, Arkansas, 
described in a certain contract made by and between the parties hereto, 
bearing date the 3rd day of May, 1889, according to either one or two specl- 
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flcations prescribed in the said contraet, which said contract Is of record in 
the office of the reeorder of the parish In which the said lands are sltaated, 
withln the perlods and additlonal times allowed to said Rallroad Company, and 
upon the Judicial détermination of such failure, then and in such cases said 
the Louisiana, Arlîansas and Missouri Eailroad Company covenants, prom- 
ises, and agrées to reconvey and return the lands herein conveyed to said 
Board of Levée Commissioners of the Tensas Basin Levée District.' *The 
transf er and conveyance of said lands Is made under and in pursuance of the 
authority glven to said board in and by the laws of the state of Louisiana, 
and as a means and mode of malcing part payment for the construction of an 
embaniîment according to certain spécifications prescribed by the Board of 
State Bngineers of the State of Louisiana, and fuUy set forth in said contract 
of May 3rd, 1889, which said embaniîment, when completed. said Board 
of State Bngineers hâve certified will aid in protecting the Tensas Basin 
Levée District from overflow.' It is niutuaily understood and agreed, and 
with the exception of the change and modifications herein made or prorided 
for, the contract of May 3rd, 1889, between the parties, hereto, shall remain 
unchanged and in full force and effeet. 

"In witness whereof, the said parties hâve eaused their respective corporate 
seals to be hereunto atiixed, and thèse présents to be subscribed by their 
respective présidents, the day and year hereinabove first mentioned. 

"In présence of William J. Curtis and Thomas C. Wellman. compétent wit- 
nesses. 

"The Board of Levée Commissioners of the Tensas Basin Levée District, 

"[Seal.] H. P. Wells, Président. 

"Attest: 

"Stephen Faulk, Secretary. 

"The Louisiana, Arisansas and Missouri Eailroad Company, 

"[Seal.] Harlow M. Hoyt, Président 

"Witnesses: 

"W. 3. Curtis as to H. P. W. 
"T, G. Wellman as to H. M. H." 

Third Agreement * 

"Exhiblt C. 
"Articles of Agreement. 

'Thèse articles of agreement, made and entered into thls, the twelfth day 
of October, A. D. 1891, at Ray ville, in the staté of Louislana,"by and between 
the Board of Levée Commissioners and the Louisiana, Arljansas and Missouri 
Eailroad of Arlîansas, witnesseth: That for and in considération of the sum 
of one dollar eaclî to the other In hand paid, on or bef ore the ensealing and 
delivery^of thèse présents, the recelpt whereof each from the other is hereby 
aclînowledged, said parties hereto do mutually covenant, promise, and agrée 
as follows, viz.: First. The several dates named in said contracts of May 
3rd, 1889, and July 25th, 1890, for the eompletion of said contracts, namely, 
October Ist, 1890, and October Ist, 1891, shall be, and they are hereby, changed 
and extended to December 31st, 1893, to the same Intent and with the lilîe 
effeet as though said date, December 31st, 1893, had been the date originally 
designated in said contracts, instead of October Ist, 1890. And, second. The 
period in said contracts limlted for the levy and payment of the flve-mill tax 
shall be, and it Is hereby, changed to and held to mean a period of twenty 
years from the flrst day of January, in the year followlng that year in which 
the work iji said contracts contemplated shall be completed, instead of twenty 
years from the flrst day of January, A. D. 1891. The first installment shall 
be paid on the flrst day of May, in the year following that year in which 
the work contemplated shall be completed, and the subséquent installments 
on the flrst day of May in each yeiw thereafter, until the full end and eom- 
pletion of said time of twenty years. Third. With the exception of the changes 
and modifications herein provided.for, the contracts of May 3rd, 1890, and July 
25th, 1890, between the parties thereto, and shall remain unchanged and in 
full force and effeet. 

"In witness whereof, the said parties hereto bave eaused their respective 
corporate seals to be hereunto aflixed, and thèse présents to be subscribed 
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by their respective présidents, the day and year tiereinabove mentioned, In 
présence o( !.. N. Polk and A. L. Hopliins, compétent witnesses. 

"Tlie Board of Levée Oommissioners of the Tensas Basin Levée District, 
"[Seal.] By H. P. Wells, Président. 

"The Louisiana, Arkansas and Missouri Eailroad Company, 
"[Seal.] By Harlow M. Hoyt, Président. 

"Witnesses: 
"L. N. Polk. 
"A. L. Hopkins." 

Conveyance to Railroad Company. 
"Exhibit 5. 
"Deed of Land Situated in Bichland Parish, Louisiana, from the Board of 
Levée Oommissioners of the Tensas Basin Levée District to the 
Louisiana, Arkansas and Missouri Railroad Company. 
"State of Louisiana, Parish of Richland. Know ail men by thèse présents, 
that I, Hansel P. Wells, actJng herein for and as président of the Board of 
Levée Oommissioners of the Tensas Basin Levée District of the State of 
Loui~iana, and acting herein also In pursuance to a resolution passed by said 
Board of Oommissioners at a regular meeting thereof held on the 25th day of 
July, A. D. 1890, and In pursuance to the terms of a contract entered Into 
by sald board on said date with the Louisiana, Arkansas and Missouri Rail- 
road Company, a corporation duly organized under and by virtue of the laws 
of the State of Arkansas, hâve thls day sold, and I do by this act sell, transfer, 
set over, and dellver unto said the Louisiana, Arkansas and Missouri Rail- 
road Company, the foUotving described tracts or parcels of land, situated in 
the parish of Richland, and in the state of Louisiana, belonging to sald Board 
of Levée Oommissioners, to wit: [Description omitted.] To hâve and to hold 
said tracts or parcels of land unto the sald the Louisiana, Arkansas and 
Missouri Railroad Company, Its successors and assigns, forever. The con- 
sidération for which the above sale is made is the completion on the part of 
said Railroad Company of the embankment In the state of Arkansas agreed 
to be coi^structed by said Eailroad Company In and by a certain contract 
dated May 3rd, 1889. In event of the fallure of the sald the Louisiana, Ar- 
kansas and Missouri Railroad Company, its successors or assigns, to construct 
that certain portion of its roadbed or embankment in Chicot county, Arkansas, 
described in a certain contract made by and between the parties hereto, 
bearing date the 3rd day of May, 1889, accordlng to elther one of two spéc- 
ifications prescribed in the said contract, which said contract is of record in 
the office of the recorder of the parish of Richland, in v^hich the lands af ore- 
sald are situated, within the periods and additional to sald Railroad Company, 
and upon the Judicial détermination of such fallure, then and in such cases 
said the Louisiana, Arkansas and Missouri Railroad Company covenants, 
promises, and agrées to convey and return the lands herein conveyed to said 
Board of Levée Oommissioners of the Tensas Basin Levée District, free from 
any incumbrances thereon placed by said Railroad Company, its successors 
or assigns. The transfer and conveyance of sald lands is made under and 
in pursuance of the authorlty given to sald board in and by the laws of 
the state of Louisiana, and as a means and mode of making part payment 
for the construction of an embankment accordlng to certain speciflcations 
prescribed by the Board of the State Engineers of the State of Louisiana, and 
fully set fôrth In said contract of May 3rd, 1889, which said embankment, 
when completed, said board of state engineers bas certifled will aid in pro- 
tecting the Tensas Basin Levée District from overflow. It is agreed and 
understood that said Board of Levée Oommissioners only transfers such rlght, 
tltle, and Interest in and to said land as It owns. Xt is agreed and under- 
stood that the deed is made subject to such release and déductions as may 
be made previous to the flrst day of March, A. D. 1891, by said Board of 
Levée Oommissioners, under and in accordance with certain rules adopted by 
said board on the 17th day of December, A. D. 1889. It is further agreed 
and understood that said Board of Levée Oommissioners, upon the final com- 
pletion of said embankment, shall make a full and complète transfer to sald 
Eailroad Company of ail such lands as it, said Board of Levée Commission- 
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ers, may at that time own In sald parlsh of Elehland, and sball then further 
ratlfy and eonfitm In sald Eallroad Company, its snccessors or assigna, the 
transfer of the withln descrlbed lands In such manner and In such form as Its 
or their counsel learned In the law may advise or require from it, save and 
except such of the sald lands as may be released to other and former owners 
previous to sald first day of March, A. D. 1891, under and by virtue of aaid 
rules. 

"Thus donc and stgned, thls flfteenth day of September, one thousand eight 
hundred and ninety. In the présence of Simon Steln and Stepheu B'aulk, com- 
pétent witnesses who sign hereto wlth me, the président of said Board of Levée 
Commissloners. 

"The Board of Levée Commissloners of the Tensas Basin Levée District, 

"By H. P. Wells, Président 
"Attest: 

"Simon Steln. 

"Stephen Faulk." 

Authorlty of the Levée Board. 

The asserted authorlty of the Levée Board to make the foregolng contracta 
and conveyances of land to the Rallroad Company must be found, If found 
at ail. In Act No. 28 of 1884, Act No. 59 of 1886, and Act No. 77 of 1888, and 
In articles 214, 215, and 216 of the state constitution, 

The constitutlonal provisions are as foUovsfs: 

"Art. 214. The gênerai assembly may divide the state Into levée districts, 
and provide for the appointment or élection of levée commissioners In said 
districts, who shall, In the method and manner to be provlded by law, hâve 
supervision of the érection, repairs and maintenance of the levée in sald dis- 
tricts; to that efifect It may levy à tax not to exceed five mills on the 
taxable property Bltuated withln alluvial portions of sald districts subject 
to overflow." 

"Art. 215. The provisions of the àbove two articles cease to hâve effeet 
whenever the fédéral govemment shall assume permanent control and provide 
ways and means for the maintenance of levées in this state. The fédéral 
government Is authorlzed to make such geologlcal, typographical, hydrograph- 
Ical and hydrometrlcal surveys and Investigations withln the state, as may 
be necessary to carry Into éfféct the act of congress to provide for the ap- 
pointment of a Mississippi river Commission for ' the Improvement of said 
river, from th« head of the passes near Its mouth to the headwaters, and to 
construct and protect such public Works and Improvemeiits as may be 
ordered by congress under the provisions of sald act." 

"Art. 216. The gênerai assembly shall hâve power, wlth the concurrence of 
an adjacent state or states to ereate levée districts composed of terrltory 
partly lu thls state, and partly In siich adjacent state or states, and the levée 
commissloners for such district or districts shall possess ail the powers 
provlded by article 214 of thls constitution." 

Thèse articles are amended by Act No. 112 of 1884, subsequently adopted, 
and whlch reads as f oUows, to wit: 

"The gênerai assembly may dlvlde the state Into levée districts and provide 
for the appointment or élection of levée commissloners in sald districts, who 
shall. In the method and manner to be provlded by law, hâve supervision of 
the érection, repalr and maintenance of the levées In said districts; to that 
efCect the levée commissloners may levy a tax not to exceed ten mills on the 
property sltuated withln the alluvial portions of said district subject to 
overflow; provlded that In case of necesslty to ralse additional funds for the 
purpose of constructlng, preserving, and repalrlng any levées protecting the 
lands of a district the rate of taxation herein limited may be Increased, 
when the rate of such Increase, and the necesslty and purpose for which It 
Is Intended, shall hâve been submlttedto a vote of the property tax payera 
of such district» paying taxes for hlmself, or in any représentative capacity, 
whether résident or non-resldent, or property sltuated wlthin the alluvial 
portion of sald district subject to overflow, and a majority of those in number 
and value voting at such an élection shall hâve voted therefor." 

It wlll hereaf ter be seen that, as far as thls case la concerned, the amend- 
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ment above cited does not In the least alter the questions at issue in this 
case. The Tensas Basin Levée District was created by Act No. 26 of the 
Acts of 1884. It is unnecessary to récite the provisions of that act in extenso, 
beeause it was repealed by Act No. 59 of the Acts of 1886. We call atten- 
tion, hov^ever, to the fact that the object of the création of tho boartl, as 
declared in the law, was "to order the construction of levées within the limits 
of the district, on such streams and such places as shall be recommended by 
the State Board of Engineers; to construct and maintain, out of the funds 
of the district, a levée across the Boeuff Cut-Off, a stream Connecting the wa- 
ters of Bayou Maçon wlth the headwaters of BoeufC river, in Arlîansas, 
provided the assent of the authorities of the state of Arlîansas can be ob- 
talned," and also to join In the construction of certain levées in the state 
of Arlîansas, named in the act, if the assent of the authorities of the state 
of Arliansas can be obtained, and the citizens, corporations, and other persons 
interested shall contribute one-half of the expense of such construction. The 
act of 1886 practically repeated the declared purposes of the act of 1884. 
Under section 17 of this last-cited act, the Levée Board is authorixed "to join 
in with any levée district embracing the counties of Chicot and Desha, in 
the state of Arliansas, for mutual protection, in complianee with article 216 
of the constitution." By Act No. 77 of the Acts of 1888 the foregoing was 
amended in the followlng particulars: Section 1 was amended by declaring 
that the purpose of the board was to raise, by taxation or otherwise, a 
revenue to protect the lands located therein from inundation, by constructing, 
malntalning, and repairing levées and other worlis of public improvements. 
Section 9 was amended by reducing the power to levy local assessments to 
5 cents per acre, instead of 10 cents, and that in order to provide additional 
means to carry out the purposes of the act, and to furnish resources to enable 
the board to assist in developing, establishing, and completing, either within 
or without the state, a System of levées and other works of Improvement 
designed to aid in protecting property in the Tensas Basin Levée District 
from ail disastrous floods, ail lands belonging to the state situated In sald 
district, whether granted to it by the fédéral government, or acquired by It 
by the forf eiture for nonpayment of taxes, were "given, bargained, and do- 
nated," etc., to the Levée Board, who were invested with the power and au- 
thority "to sell, mortgage, pledge, or otherwise dispose of the same in such 
manner, and at such times and at such priées, as to the board shall seem 
proper." But that ail proceeds derived therefrom shall be deposited In the 
state treasury, to the crédit of the Tensas Levée District, and shall be drawn 
ont only upon warrants of the président of the State Board, properly attested, 
as provided by this act. Section 17 of the act of 1888 remained unrepealed 
and unaflected by this act. That section authorized the board to join in with 
any levée district embracing the counties of Chleot and Desha, in the state 
of Arkansas, for mutual protection, in complianee with article 216 of the con- 
stitution. 

Pleadlngs. 

Complainant attScks the agreements had wlth the railroad company, culmi- 
nating in the attempted conveyance to the latter of the immense body of land 
therein described, as vold, on substantially the followlng grounds: (1) That 
the agreement to convey and conveyance were conditlonal only, and upon 
the express stipulation and agreement that the failure of the Railroad Com- 
pany to perform the conditions therein reclted within the time stated (the last 
date being December 31, 1893) dissolves and avoids the contracts and con- 
veyance; that the Umit within which the Eailroad Company had the right to 
do the work has long since expired; the Railroad Company has abandoned the 
work, and had donc so long prior to the institution of this suit; and the 
grant is therefore îorfeited. (2) That the performance of the condition is 
now impossible, beeause the laws of the state of Arkansas forbid the same. 
(3) That the alléged conveyance was void as a sale, beeause no priée was 
pald, or was agreed to be paid. , (4) That It was void as an exchange, beeause 
no property was given or stipùlated to be given in exchange. (5) That the 
act was void if cotisidered as an onerous donation, beeause not made pursuant 
to the forms pî law. (6) That said board of commissioners had no power 
or authority tb sell or dispose of sàid lands, except for the purposes of con- 
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struetlÉg or repairlng levées anfl other Works of public Improvement, to protect 
thé' ïënsas Basin Levée District from Inundation and Injury by floods of 
the Mississippi river, and that there was no authority to dispoâe of them 
in ald of the construction or maintenance of a railroad. (î) That the law 
authorizing the sale required that the proceeds should he deposited in the 
State treasury, From ail of which It results (1) that the contracts and cou- 
veyancé were ultra vires and vold; and (2) If not so, hâve become forfeited 
by the failure of the grantee to perform the conditions subséquent anuexed 
to the grant. 

In an amended bill the same allégations in effect are made, and the nullity 
of the varions agreements asserted on the ground, substantially, that the 
obligations assumed by the Levée Board ' in the several agreements were 
ultra vires, and prohibited by article 56 of the state constitution; that the 
board was without authority to contract for the construction of any sort 
of worlis in the state of Arkansas, without the consent of the authorities of 
that state; that the Works contemplated were forbidden by the laws of 
Arkansas, and therefore any obligation to pay for such works was vold ab 
Initio; that the contracts with the Eailroad Company contemplated the con- 
struction of a continuous line of embankment between certain designated 
pointa, and the construction and opération of à railroad between certain 
points; the railroad to run over the embankment as far as necessary; that 
the contract was an Indivisible one, and utterly beyond the power of the 
Levée Board to make; that the statement made in the last agreement reciting 
that the transfer was made In considération of the release by the Railroad 
Cîompany of the obligation of the Levée Board to pay ÇSO.OOO In bonds, and to 
levy a certain tax, and the statement that the transfer was part payment 
for work already done, were false and fraudulent. In that the obligation of the 
Levée Board to Issue bonds and levy taxes, If not ultra vires, was conditional 
only, and had lapsed by reason of the failure of the company to perform the 
conditions précèdent; that the Eailroad Company had never, even if the con- 
tract had been valid, earned any part of It, and the pretended release of the 
Levée Board from an obligation whlch did not exist, as a considération for the 
transfer of property admltted to be worth $500,000, is fraudulent and void 
upon Its face. The grounds of attack of the conveyance to the Levée Board 
may be summarized under two heàds: (1) Ultra vires; (2) failure of the 
Kallroad Company to perform the conditions and do the work which were 
the alleged considération of the transfer. 

The Eailroad Company answers; substantially, as foUows: After admitting 
the capàclty of the complainant compâny, the organizatlon of the board, etc., 
it admits the eiecutlon of ail Contracts alleged upon in the pétition; clalms, 
hôwéver, that the statement of the^ contracts, made by 'the- complainant, 
IS" not falr; and therefore Inserts the Contracts at length in its answer. It 
specially dénies that the Levée Board "was imperatively required by each of 
sald acts to deposit the priée or proceeds of said lands, when sold or disposed 
of , in the treasury of the state"-; , on the contrary, avers that the proceeds 
which were to be deposited In the treasury of the; state, under the acts 
aforesaid, were such cash proceeds as mlght arise (roin the sale or mortgage 
of the lands, and has no référence to such. lands tliat mlght be disposed of 
otherwise than by sale or mortgagfi. It is adrpitted that plaintiiï and défend- 
ant, on the 3d of May, 1889, entered Into a contract substantially as alleged, 
but that the plaintlflC has falled to note an important qualification of sald 
contract, whlch It sets ont as foUows: "If, by reason of the éléments, lltl- 
gations, strikes, flnanclal panics, épidémies, or any other causes unforeseen, 
or heyond the control of the Eailroad Company, its successors or assigns, 
be hindered or delayed or otherwise preyented from properly prosecutlng said 
work, In such case, time not being Jhe essence ofthis contract, the date 
herein fixed for the completlon will not be adhered to, but crédit for the 
tIme so lost shall be given and allowed to said Eailroad Company, its suc- 
cessors or assigns, and the time so lost should be addéd to that herein required 
for the completlon of the contract." The défendant admits that the Railroad 
Company entered Into another contract on the 25th day of July, 1890. whicb 
it sets forth at length. It admits that/the présent Board of Commlsâionera 
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of the Tensas Basin Levée District did make and slgn the conveyance men- 
tloned and referred to in the bill of complaint, wlilcli it sets forth at length. 
It avers ttiat prior to entering into ttie contract of October 12, 1891, the 
Levée Board appointed a committee composed of its members, to confer with 
the ofBcers of the défendant in relation to the delay In the completion of said 
embankment and railroad, under the contracta of May 3, 18S9, and July 25, 
1890; that said committee, in writing, reported to the Levée Board tlie resuit 
of their investigation, and recommended the exécution of said contract of 
October 12, 1891. It gives the report of the committee in full; avers that the 
said report was laid before the Tensas Basin Levée Board; that the Levée Board 
adopted the report, and extended the time for the completion, as set forth in 
the contract which follows. It dénies that the time within which said em- 
bankment was to hâve been completed, under the terms of the contract of 
October 12, 1891, has expired, and avers that it is provided in and by said 
contract, by the third paragrapb therein, that, with the exception of the 
changes made therein or provided for, the contracts of May 3, 1889, and July 
25, 1890, betvreen the parties thereto, are in ail things confirmed, ratified, and 
fully approved, and so remained unchanged and in full force and effect. Sub- 
stantially, the défendant allèges that the contracts were entirely within the 
power of the Levée Board to make; that they were supported by a lawful 
considération; that the Railroad Company has diligently endeavored to carry 
them out, and is not in default because the delay has been prevented by 
financial panics, overflows, and litigation which, under the terms of the 
contract, "time not being of the essence," extended the term Indefinitely, as 
long as for any of the aforesaid causes, or for reasons unforeseen or beyond 
the control of the Railroad Company, the work was hindered, delayed, or 
retarded. It claims their work has been so hindered, delayed, and retarded; 
that the abandonment of the work was caused by the action of the Levée 
Board in revoklng or attempting to revoke the grant; and, in eft'ect, that 
the grant means that the Railroad Company is to build whenever it may see 
flt to do so, and that. If it never sees fit to do so, the land belongs to It as 
payment for what it has already unsuccessfully attempted to aeeompllsli. 

John McClure, for appellant. 

F. P. Stubbs, B. P. Williams, Chas. J. Boatner, and F. G. Hudson, 
for appellee. 

Before PAEDEE and McCOKMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PARDEE, Circuit Judffe. The statement of this case is a some- 
what lengthy matter, and, as we flnd in the first 27 pages of the 
brief submitted by Messrs. Boatner & Hudspu, of counsel for the 
appellee, a full and fair statement, we adopt the same without repro- 
ducing it in this opinion. 

It is conceded that as ail the contracts involved in this suit were 
entered into in the state of Louisiana, and, as the lands involved 
are wholly situated in the same state, the law of Louisiana governs in 
the détermination of the nature and validity of the contracts, and as 
to the relief which can be given by the courts. The trial judge gave 
no reasons for his conclusions, and his decree is limited to rescinding 
the contracts between the parties, rescinding and declaring void 
the deeds of conveyance of the lands in question, and to enjoining 
the Louisiana, Arkansas & Missouri Railroad Company from claiming 
or setting up any rights under the said contracts or deeds of convey- 
ance. 

The claims of the appellee (complainant below) are (1) that the 
contracts are executory only; (2) that on the part of the Board of Levée 
Commissioners they were ultra vires and void ab initio; (3) that 
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the engageiiieiits of each of the parties were proMbited ,by law at the 
date of each of the contracta ; (4) if the contracts were net ultra 
vires and Toid, they had become forfeited by the failnre of the gran- 
tee to perform the conditions subséquent annexed to the grant. 

The contention of the appellant is, of course, the contrary of the 
foregoing propositions. In the assignments of error the appellant 
contends that the trial court erred as f oUows : 

"First, In decreelng that the contract made on the Sd day of May, 1889, be- 
tween tïie Board of Levée Oommissionèrs of the Tensas Basln Levée District 
and the Louisiana, Arkansas and Missouri Railroad Company, and ail subsé- 
quent renewals, modifications, and ianlenaments thereof, and especially the 
contract between the same parties Of date July 25, 1890, and that dated 
October 12, 1891, bé, and the same are, resolved and reseinded and declared 
nul! and void; second, in not flndliig and decreeing for the défendant as 
prayed in its dnswer and amended answer; third, in decreeing that the 
défendant be enjoined f rom setting up or claiming any rights, privilèges, ben- 
eflts, or adyantages arising under the contracts between the plalntifC and 
défendant, ànd tïe deeds of conyeyance executed by the plaintiff; fourth, 
that the court ërred in decreeing a reconveyance of sald laiids without stip- 
ulating that the dçïf fendant be reiinbnrséd In the amoupt of such expenditures 
as it may hâve ni&de in the performance of such contracts; fifth, that the 
court erred in dëdreelng that the contracts betvreen the plalntlfî and the de- 
fendant were; ultra vires; sixth, that the court erred Ih nbt dismissing the 
plalntifC's bill as prayed in defendant's ahswer; seventh, that the court erred 
in not decreelng that the plaliitiff had full power and authority to make the 
contracts whlch were ma:de between the plaintifC and the défendant, set forth 
in the answerof défendant; elghth, the court erred In not decreeing that the 
lands mentlotied In the conveyances were conveyed to the défendant volun- 
tarily, as a part, pàyment, and that, having been so conveyed, no reconveyance 
could be decre'ed; ninth, the court erred In not decreelng that the contracts 
betwefen the ijlàintlff and the défendant were valid, blndlng, and subsistlng 
contracts." 

• The firet, second, third, sixth, ànd ninth of thèse assîgnments are 
not as spécifie as are required by our rules, and, in substance, amount 
to né miare nor less than that the circuit court erred in deciding the 
case for the complainant, instead of for the défendant. The flfth, 
seventh, and eighth raise the same questions as are embraced in the 
appellee's contention. The fourth assignment of èrror présents the 
question Whether the Eailroad Company is entitled to a reimburse- 
înent of expenditures in case the reconveyance ôf the lands is decreed. 
' The counsel fôr appellant argués that the Tensas Basin Levée 
Board is one of the public functionaries of the stâte of Louisiana upon 
■which only ministerial and executive duties devolve, and that, as such 
créature of the law, it has no standing to question the constitutional- 
ity ôf any law of thè state conf erring powers and duties upon it. So 
far as this contention affects the issues in this case and the right of 
the said board to bring this suit, and therein set up the unconstitùtion- 
âlity of SO much of the act of July 3, 1886 (Sess. Acts, p. 96), as 
authorizes the Levée Board to use the donated lands for the purpose 
^f assisting in building or completing a System of levées and other 
Works of publié improvement without the state of -Louisiana, it may 
be noticed that; by the terïn^of the act of 1886, the Tensas Basin 
Levée Board was created a full-fledged corporation, authprized to 
assess taxes, cblléctând reçeive funds, and hold and administer the 
same; and tbat,''by the same act, a large grant of public lands was 



LOUISIANA, A. & M. R. CO. V. BOARD OF LEVEE COM'RS. 607 

made to the said board to be expended discreétly in carrying out the 
gênerai purposes of the act; and that, so far from being a purely 
ministerial and executive functionary, it was Yested with large dis- 
crétion, and was made and constituted a fiduciary agent. As a âdu- 
ciary, it would seem unquestionable that, if the propèrty belongiug to 
the trust should be appropriated and disposed of in an unlawf ul man- 
ner, it would be not only within its right and power, but its duty, to 
sue for and recover the same. The question, ho'W^ever, is not very 
material in this case, because it is not so much the constitutionality 
of the acts of 1886 and 1888 that is attacked by the complainant as 
it is the proper construction of the said acts. 

It may be noticed, further, that, by article 214 of the constitution 
of the gtate of Louisiana, the gênerai assembly is authorized to create 
levée districts within the state, who shall hâve supervision of the 
érection, repairs, and maintenance of the levées in said districts, and 
of course within the state, and that by article 216 the gênerai assem- 
bly is given the power, with the concurrence of the adjacent state or 
States, to create levée districts composed of territory partly. in the 
state, and partly in adjacent states. It is conceded that the two 
articles cited are limitations on the power of the législature ; and thus 
the grave question is presented whether the gênerai assembly has the 
power to create a levée district wholly within the state, but author- 
ized to build and construct levées outside of the state. The suprême 
court of the state of Louisiana, in Fisher v. Steele, 39 La. Ann. 448, 
1 South, 882, bave held that this identical act is constitutional ; but 
the report does not show that this précise question was considered, 
and it wîll be observed in regard to this décision that it appears to be 
based upon the fact that the laws in force at the time negatively 
prohibited the Tensas Basin Levée Board from undertaking any 
Works in the state of Arkansas except by the consent of and in con- 
junction and co-operation with the authorities of that state. The 
learned counsel for the appellee says: 

"The state has the power to exécute through any agencies which It chooses 
to sélect any power which It possesses itself. Therefore the power of the 
législature to grant to the Tensas Basin Levée District ail of the public lands 
lylng within the state for the purpose of aiding in the construction, within 
or without the state, of levées or other worlis of public improvements for the 
protection of the alluvial lands of the district from overflow, was strictly 
within the constitutional powers of that body, because, among other reasons, 
the bulli of the land granted by the state to the Levée Board was granted to 
the state by the United States gbvernment for this very purpose." 

As this is the standpoint of the counsel for the appellee, we are 
inclined to agrée with them that they are not attacking the constitu- 
tionality of any of the acts of the législature of Louisiana. It is 
contended by the appellee that the contracts in question and the 
grants of lands thereunder were ultra vires and void, because they 
contemplated levées and other works wholly without the levée dis- 
trict, and within the state of Arkansas, without the consent of the 
authorities of said state, and because the railway embankment con- 
tracted for was not, and could not be, a System of levées or other 
work of public improvement, within the meaning of section 9 of 
the act of 1886, as amended by the second section of the act of 1888. 
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The act of 1886 (section 17) provides that the Board of Levée Com- 
missioners of thé Tensas Basin Levée District shàll hâve the right 
to join in with any levée district émbracing the countiés of Chicot and 
Desha, in the state of Arkansas, for mutual protection in compliance 
with article 216 of the constitution. This provision was left in 
force by the amendatory act of 1888, and it therefore, considered in 
connection with article 216 of the constitution to which it refers, is 
to be treated as a limitation upon the power of the Bqard of Levée 
Commissioners in regard to constfucting levées or works of public 
improvement in the state of Arkansas. It is npt disputed that the 
statutes of the state of Arkansas provide for the construction of pub- 
lic levées in Chicot and Desha cpunties,' by and under the authority 
of the levée boards of said countiés; and the case shows — in fact, it 
is conceded — ^that the levée boards of those two countiés hâve not 
joined with the Tensas Basin Levée Board in the building of the em- 
bankment or levée contracted to be built by the Railroad Company, 
nor hâve- the same boards given permission even to buiïd the said 
embankmenf, but, on the cohtrary, hâve refused such permission, and, 
as appears by the averments in the defendant's answer, hâve gone so 
far in opposition as to contribute to the expense of litigation to pre- 
vent the construction by the Railroad Company of such embankment. 
The statutes of the state of Arkaiisas providing for the organization 
of railroad corporations, and resrulating the constrilctioù; of railroads 
by such corporations, prohibit the building of railroads aci'oss streams 
or water courses in such a manner as to permanently obstruct the 
stream or water course or impair its usefulness (Mansf. Dig. § 
5447, par. 5), from which it folio ws that, although thé Eailroad Com- 
pany may hâve the right to construct its roadbed in the state of 
Arkansas, it can neither build a roadbed under its railway charter, 
nor, without the consent of the authorities of Chicot and Desha coun- 
tiés, build an embankment, either, of which will permanently inter- 
rupt the free flow of the water through ail natural ehainnels. 

From thèse conclusions it would seem that the contract between 
the Tensas Basin Levée Board ând the Eailroad Company is not only 
ultra vires the power of the Levée Board, but otherwise, in its ob- 
jects and purposes, is a contract impossible to perform. 

Section 2 of Act No. 77 of 1888, which amends section 9 of Act 
No. 59 of 1886, provides as follows: 

"That In order to provide additional means to carry out the purposes of thls 
act, and to furnlsb resources to enable said board to assist In developing, 
establishing and completing, either within or without the state, a System of 
levées and other works of public improvement, designed to aid in protectlng 
property In the Tensas, Basin Levée District from disastrous floods, ail 
lands now beloiiging, or that m9,y hereafter belong to the state of Louisiana, 
and embraced within the limlts'Of 'the Tensas Basin Levée District as hcrein 
constituted, shall be, and the same herèby are given, granted, bargained, 
donated, Conveyed and delivered unto said Board of Levée Commissioners of 
the Tensas Basin Levée District. * * * Said Board of Leyee Commissioners 
shall hâve the power and authority to sell, mortgage, pledge or otherwise 
dispose of said lands in such mannet and a;t siich times and for such priées 
as to said board shall seem proper, but ail proeeeds derivêd therefrom shall 
be deposited in the state treasury to the crédit of the Tensas Basin Levée 
District, and shall bedrawn out only upon the warrants of the président of 
said board, properly attested as provided in this act." 
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The above is the législative authority forthe Board of Levée Com- 
missioners to make the conveyance of the lands in question to the 
Raili?oad Company. By the first contràct entered into between the 
parties, the Eailroad Company, for the considération named, 

—"Agrées and binds itself to construct and complète above overflow, In a 
thorough and workmanlike manner, under the supervision and direction of the 
Board o£ State Engineers of the State of Louisiana, and thei-eafter to maintain, 
ail that certain embanUment or portion of Its roadbed proposed by said 
Kallroad Company to be located in the state of Arlsansas, between a point 
where the line of railroad projected by said Company shall cross Oroolced 

Bayoû, in section , townshlp south, range west, and a point 

on the northern terminus of what is known as the 'Bayou Maçon Ridge,' in 

section , township south, , range west. Said embank- 

ment or roadbed, when constructed, may be forever afterwards used as its 
roadbed by the said Louisiana, Arkansas and Missouri Raiiroad Company, 
its successors, and assigns. The course of said embanliment is to be a gen 
eral northerly and southerly direction on the west of Bayou Maçon." 

The second contràct further described the raiiroad and embank- 
ment to be constructed as f ollows : 

"And to continue actively and earnestly at work until a raiiroad is com- 
pleted and in opération, northward from Delhi, to and as far as the northern 
terminus of the Bayou Maçon Hills, at the Boeuff Cut-OfC, in Chicot county. 
Arkansas. And said Raiiroad Company further covenants, promises, and 
agrées so [to] complète said embankment in said contraiCt agreed to be con- 
structed, and entire line of raiiroad from Helleys, Arkansas, to Delhi, Louisi- 
ana, *, * • Fourth. The Louisiana, Arkansas and Missouri Raiiroad Com^ 
pâny further covenants, promises, and agrées, not only to keep said embank- 
ment across said BoeufC Cut-Off, In Chicot county, Arkansas, in repair, but 
al8o to place thereon a. standard-gauge raiiroad, and to maintain and operate 
the said raiiroad af ter It la completed." 

The considération for the conveyance of the land as stated in the 
contràct is "the completion on the part of said Raiiroad Company 
of the embankment in the state of Arkansas, agreed to be con- 
structed by said Eailroad Company in and by a certain contràct dated 
May 3rd, 1889." 

From Tvhat we hâve quoted, it will be seen that the object of the 
contracts between the parties was the construction of an embankment 
across BoeufE Cut-Off, lowlands in the state of Arkansas, and the 
building and opération of a raiiroad from Helleys, Ark., to Delhi, 
La. The authority given to the Levée Board was to assist in devel- 
oping, establishing, and completing, either within or without the 
state, a System of levées and other works of public improvement de- 
signed to aid in prôtecting the propertv in the Tensas Basin Levée 
District, etc. ; and this naturally brings us to the question whether the 
raiiroad and embankment, the object of the contràct between the 
parties, were public improvements, within the terms and meaning 
of the law in question. 

Counsel for appellee, relying upon article 56 of the constitution of 
Louisiana of 1879, as f ollows: 

"The funds, crédit, property or things of value of the state, or of any 
political corporation thereçif, shall not be loaned, pledged or granted to or 
for any person or persons, association, or corporation, public or private; nor 
shall the state, or any poïitical corporation, purehase or subscribe to the 
capital stock Of any corporation or association whatever, or for any private 
enterprise. Nor shall the state, nor any political corporation thereof, assume 
87 F.— 39 
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ttiè liiblWtles of ainy ^oîidcal, iBuniGlï(B-irï)&rochIal, prtvat»r on' other cor^dra- 
tlob orîasBoclattop whatsoeyer; Bor shajH the state ufldertalie to. carry on the 
bu8inea3 of anysucli corporation . or association, or becoine a partowner 
therein: proyided, the state, through the gênerai assembly, shall hâve power 
to grant the right of way through ItS public lands to any railroad or canal." 

— contends: First, that it was beyond the power of the législature 
to confer upon the Tensas Levée Board authority to contract for any 
work or àny levées or public improvements designed to prevent the 
overflow of the Tensas Basin, unlefes the work, when completed, 
should be owned and cohtrolled by the public, and not by any private 
party; second, that a railroad, although upon a solid embankment, 
is not a work of public improvement; and, third, that such rail- 
road, although it mày be in some sehse a work of public improve- 
ment, is not a work of public improyenient designed in fact to aid 
in protecting property in the Tensas Basin Levée District from over- 
flow. 

In McKenzie v. Wooley, 39 La. Ann. 944. 3 South. 128; a case much 
relied upon by the counsel for appellant, it was declared incidentally 
that a râilway is a public improvement; and in inany aspects this 
is, no doubt, true. It can hardly be denied that an embankment or 
levée designed to prevent the overflow of the surplus waters of thè 
Mississippi river is a work of public improvement. The record 
shows with regard to the rail way ^nbankment in question that the 
Louisiana State Board of Éngineers réported to'thé goyernor of the 
state as folio ws: 

"The Tensas Basin Levée District has recently enteifed Into an agreement 
wlth the Louisiana, Arkansas and Missouri R. R. Company to construct an 
embankment on the west side of Bayou Maçon, and across the stream and 
lowlands known as *Boeuff Cut-Off.* Such an embankmeiit, of sufflcient length 
and strength ïo'cbnfine the flood waterii of Its eastern side in case of breaks 
In the front levée along the Mississippi river, WiU.give additlonal securlty 
agalnst overflow, and protect the major part of the district, Independently of 
the levée System along the front" 

The contention that the public improvementa, assisted by the Ten- 
sas Basin Levée Board, and designed to aid in protecting property in 
the Tensas Basin Levée District from ôverflowy should be owned 
and controlled entirëly by the public as ;pùblic iJropertyy is not wfill 
îounded. The language of the statute fbrbidis'suGh a'narroW con- 
struction. ; : ! M ; ■ 

There has been much argument with regard tothéieffect to be given 
to the provision of the third contract, which stipulâtes that: 

"The Railroad Company agrées to complète- the woÀ in question dû or 
before Deoember 3lBt, 1893,:knteBS it, Its sudcessors or assigna are, by reaison 
of the éléments, litlgations, strikes, financial panics, épidémies, or any other 
cause unforeseen or beyond the control oi said Railro.ad Company, hind^red 
or delayed or otherwise prevented from properly prosçcuting said workl in 
whlch case, time not belng of the essence of this contract, it is understood ând 
agreed that the dates mentloned shall be extended, and the time lost shalï 
not be counted." 

The aj)pellant contends that, under this provision, the Eailrbad 
Company coiil^' not be put in dèfault at the commencement of this 
suit, nor since, beçause the case shows that there hâve been flnancial 
panics and litigatîons which hâve hindered and delayed the Bailroad 
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Company in prosecuting the work, for which reasons, and because it 
is expressly stipulated that time was not of the essence of the con- 
tract, the Eailroad Company is entitled to further delay and oppor- 
tunity to prosecute and complète the work before the contracta pro- 
viding for the same can be avoided and the reconveyance of the lands 
can be demanded. The extraordinary unilatéral contract made be- 
tween the Levée Board and the Railroad Company furnishes strong 
support to the appellant's contention ; and, if the contracts can only 
be declared at an end because of the default of the Eailroad 
Ooinpany, we are inclined to think that the appellee can never put 
the Railroad Company in default, no matter what may be the delay 
resulting. The laws controlling the wliole matter, however, are the 
Louisiaua laws; and under well-recognized Louisiana law, the prin- 
ciples of which are declared in article 2765, Eev. Civ. Code La., to wit, 
"The proprietor has a right to cancel at pleasure the bargain he has 
made, even in case the work has already been commenced, by paying 
the undertaker for the expense and labor already incurred, and such 
damages as the nature of the case may require," the Tensas Basin 
Levée Board had the right to cancel the contract and demand the re- 
conveyance of the lands in question at any time on paying the Eail- 
road Company for the expense and labor already incurred in execut- 
ing the contract, and such damages as the nature of the case required. 
The institution of the présent suit may be taken as a cancellation of 
the contract on the part of the Tensas Basin Levée Board. If the 
contracts are held void because ultra vires, equity makes it the duty 
of the Tensas Basin Levée Board to restore ail the considération re- 
ceived from the Eailroad Company before it can demand the recon- 
veyance of the lands. The Eailroad Company, in its answer, avers 
that it has expended in good f aith, in procuring the right of way on 
which to build said embankment, in the building of the same, in the 
prosecution and défense of litigation, in making surveys, and in other 
necessary expenses in and about the performance of said contract, a 
sum in excess of |100,000 ; but we do not flnd that this averment is 
established by the évidence, nor do we flnd that any spécifie sum, nor 
any sum worthy of considération, has been expended by the Eailroad 
Company other wise than for and on account of and for the actual 
beneflt of the Eailroad Company itself in the préservation of its 
charter and franchises, and in the construction of its own roadbed in 
the main distinct and apart from the embankment which was to aid 
in preventing overflow. Certain it is that the case does not show that 
the Eailroad Company has done anything from the date of the flrst 
contract to the commencement of this suit which was bénéficiai to, 
or in any wise to the advantage of , the Tensas Basin Levée District, 
nor that the Levée Board has in possession anv considération received 
from the Eailroad Company which equity requires to be restored. 

On the whôle case, we are of opinion that the contracts between 
the Eailroad Company and the Tensas Basin Levée Board for the con- 
struction of the spécifie railway and embankment in the state of 
Arkansas, without the consent and coopération of the Arkansas 
authorities, was ultra virés of the Tensas Basin Levée Board; 
that, becau^eof the existing provisions in the laws of the state of 
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Arkansas and the opposition of the levée boards of Desha and Chicot 
counties of the state of Arkansas, the contracta in question, in their 
objecta and purposes, were impossible of performance; that the 
Tensas Basin Levée Board had a right to, and did, cancel the said con- 
tracta; that in no aspect of the case is the Railroad Company entitled 
to compensation for work done and expenses incurred in carrying out 
the said contracts, nor for advantages which might hâve resulted from 
the performance of the samè as a prerequisite to the conveyance of 
the lands in question; and that in ail respects the decree of the cir- 
cuit court appealed from should be affîrmed ; and it is so ordered. 



STORROW et al. v. TEXAS CONSOLIDATED COMPEESS & MANU- 
FACTUEING ASS'N. 

(Circuit Court of Appeals, Fifth Circuit May 17, 1898.) 

No. 681. 

L CCHPORATIONS— DlVIDENDS ON StOCK— POWERS OP DrBECTOES. 

Whlle it Is largely a matter of discrétion witli the directors whether to 
déclare a dlvidend out of the profits, or use them in the business of the 
Company, there Is a limit to this discrétion; and the courts will not allow 
them to oppress the holders of preferred stocli by ref using to déclare dlvi- 
dends when the net profits and character of the business elearly warrant 
dividends. 
8. Same— Pebferred Stock. 

The face value of preferred stock Is In the nature of a debt agalnst the 
corporation, and the interest therepn becomes a debt as soon as it can be 
shown therë are profits wherewlth tppay it 

8. Bquit* JuIftsèlCTION. 7 

A blll by a holder of preferred st<ick against a cbrporatlon alleglng that 
• , It lias refusefl to pay Its giiarantied dividenda on Its preferred stock, and 
refused the holders thereof thelr r|ghts; that Judgments are being taken 
against it; that It is Insolvent, and cannot be operated as a going concern 
with profit, and ought to be dlslntegratéd, and the assets divided; that 
part of Its property bas been sold^ wlthout authority; and asking for a 
lien, the f oreclosure thereof, the marshaling of the assets, and the appolnt- 
ment of a reçelver,— présents a case for; a court of equity. 

Appeal from thè Circuit Court of the United States for the Eastem 
district of Texa& 

;:The original bill &ed in this case Novèmber 18, 1896, allèges that the'com- 
■plalnant Charles Storrow is a résident and citizen oï Brookline, in the state 
!ôf Massachusetts; that he brlngs this suit for himself alïd ail others similarly 
situated and Içterested, to make themselves parties thereto; and complalns 
of the Texas Oompress & Manufacturlng Association, a corporation, with its 
principal place of business in the county of Smith, state of Texas. It allèges 
that it was chartered on the 18th day of March, 1891, with an authorized 
capital of $1,000,000, dlvlded into 10,000 shares; : its purpose was the manu- 
facture of cotton, cotton-seed oil, cotton tles, and pressing cotton; that In ac- 
cordance with a vote at a meeting of its stockholdérs held at Ft. Worth, Tex., 
on the llth day oï May, 1891, and In accordance with section 2, art. 7, of the 
by-là*s approved by said association, se ven compresses were purchased; 
$700,000 of common stock, and ÇSSOjOOO of preferred stock, were Issued. Sub- 
sequently, four other bills were filéd,i;called "aid bills." Said complalnants 
clalm to be owners and holders for valuCi ot some 400 shares of said preferred 
stock, The exact terms ,of the contract made by the company with the 
holders of the preferred stock are set out In the follôwlng eehiflcate: 
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"No. 186. 100 Sbares. 

"Texas Consolidated Compress & Manufacturlng Association. 

"This Is to certify that Charles Storrow is the owner of one hundred sbares 
preferred stoclc, of the par value of one hundred dollars each, in the capital 
stock in the Texas Consolidated Compress & Manufacturing Association, 
transférable only on the bocks of the association in person, or by attorney on 
surrender of this eertiflcate. 

"This certificate is entltled to a guarantied diridend of six per centum per 
annum on the number of shares hereby represented, to be paid only out of 
the net earnings of said association, payable annually on the first day of 
June of each year; and until such dividends, if any, are paid, no dividend 
shall be declared on the common stock of this association; lâut this certificate 
is not entltled to, nor shall it, participate in any dividends over and above 
said guarantied dividends as above stated, nor is It entitled to vote at any 
stockholders' meeting. The directors of this association shall, at their annual 
meeting in each year, ascertain the net profits from the business of said as- 
sociation, and shall then and there déclare such guarantied dividend of six 
per cent. 

"Ail Insurance pollcies upon property belonging to this association shall 
be held in trust by said association for the beneflt of the holders of thèse 
certificates; and in the event of the dissolution of said association, elther by 
limitation or otherwise, the holders of preferred shares shall be entitled to 
be paid In fuU prlor to any participation in the assets of this association by 
other stockholders. The company reserves the right to issue, in lieu thereof, 
first mortgage bonds, bearing interest at the rate of six per centum per annum, 
and secured by mortgage upon ail the compresses of this association. 

"Tyler, Texas, June 24, 1893. Jno. M. Duncan, Président. 

"[Seal.] J. D. Moody, Secretary." 

Article 7, §§ 2 and 3, above referred to, are as foUows: 

"Sec. 2. Not exceeding $50,000 in six per cent, bonds or preferred stock, 
bearing six per cent, interest, or entitled to six per. cent, dividend, and 
$100,000 in common stock, shall be issued on each compress that may be 
owned and brought into this association. Such preferred stock shall be enti- 
tled to six per cent, dividend or interest, and shall not be entitled to vote. 

"Sec. 3. On the issuance of any bonds by this association, the association 
shall put aside, of the earnings of the association, 2 per cent, annually, as 
a. sinking fund to liquidate the bonds thus Issued, before any dividend Is 
declared on the common stock." 

Oomplainant further allèges, upon Information and belief, and so charges 
the fact to be, that it was the intention of the parties who originally organized 
said défendant corporation, and ail of the stockholders and directors of said 
corporation at the time of the issuance of said preferred stock, that, In a 
reasohably short tIme after the issuance thereof, Said preferred stock should 
be converted into and substituted by first mortgage bonds of thé same amonnt 
as the said stock, and bearing the same rate of Interest per annum as is 
provided that the sâld stock shall bear, and that the flrst mortgage bonds 
should be secured by a mortgage upon ail of said seven compresses then and 
there owned by the défendant association, as aforesaid; that, at the time 
complainant and others acquired said stock, It was known and generally 
understood, and complainant verlly believed it to be the plan and purpose 
of said défendant association, and of ail its offlcers, directors, and stock- 
holders, to substitute said stock with first mortgage bonds of said association, 
as aforesaid, and that said preferred stock should be considered as, and be 
in eflfect, the same as flrst mortgage bonds of said association, and the holders 
thereof considered as creditors of said association to the extent of such pre- 
ferred stock as should be held and owned by them; that the complainant 
was induced to acquire said preferred stock upon the statement and repré- 
sentation of J. H. Brown, who was the président, and John A. Brown, who 
was the secretary, of said association, that said stock was In efCect a flrst 
mortgage bond, and would be converted into the form of a first mortgage 
bond at an early date. Complainants claim a lien upon the net profits of 
the said association which may hâve been received upon any of its property, 
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and ù'pon àny property or betterments tliat may havc been acquired by tlie 
net profits from the business. They , further allège that sufflcient net profit 
to pay tbe dividends due them on tjie preferred stock was earned dui-ing 
tlie yeaxs of 1892, 1893, 1894, 1895,, and 1896, but that no sucb dividend 
was declared during said years, an^ !that sàid association bas wrongfully 
and willf ully' dlverted tbe said , net, profits in divers ways, for tbe purpose 
of deprlving'complainants of tbeir dividends, and for tbe purpose of depre- 
ciating and destroylng tbe value of tbe preferred stock, so tbe owners of tbe 
majorlty of tbe corpraon stock migbt purcbase it at a nominal prlce. Tbey 
allège a sçbeme on tiie part of tbe holders of tbe majorlty of tbe common 
Stock to wreck tbe corporation; tbat judgments for large amounts were 
being obtainecl against tbe company, ■ and large losses bad ocçurred by tbe 
deposltip. First National Bank of Tyler, whicb subsequéntly falled; tbat tbe 
attorneyfor tbe bank wns tbe pi-es^dent,of tbe défendant;,, and tbat tbe prés- 
ident of tbe bank was tbe gênerai manager of tbe company, and tbat tbey 
so kept'tbe' funds of tbe company ^knpwing tbe condition of tbe bî\n,k; tbat 
on îifay.4, 1897, a committee was ,a.pp.p^nted to préparé a! plan for liquidating 
and winding up tbe afCairs of tbe association, wbicb repôrted tbe debts of 
tbe association to be $50,000, preferred, stock outstanding $310,000, and tbe 
entlre compresses owned by tbe ftsso,clatlon were wortb $240,000. A com- 
mittee w,à^ appolnted to sell tbe- property, Tbe facts disclosed In said meet- 
ing were tba.t tbe assets were of far'less value tban wben tbe association 
commeneed business, and tbat it Is deeply in debt, and cannot pay! its debts 
in due course of business; that tbè corporation cannot bé operated as a 
golng concern with any profit, and ought to be dlsintegrated, and tbe assetg 
dîvlded; tbat the association loaned its crédit to tbe First National Bank 
of Tyler for $15,000, and sold tbe cômpress at Gatesville for $15,000, witbout 
autbority; tfisit tbe association bas refused to take any action for the pro- 
tection bî the preferred stockholders, and its direetors deny tbat said 
stockholders are entitled to any relief; that tbe complainant bas demanded 
Of tbe défendant tbat the dividends to whicb be is entitled be declared and 
pald, wbleh demand bas been refused. 

Tbe bill cpncludes with a prayer for-a recelver, and an accounting and mar- 
shaling of the assets; that the rlghts of ail creditors be ascertained, and the 
rank in whicb tbey are to be paid adjudged; for a decree compelling the 
direetors to déclare a dividend; that, the preferred stockholders be declared 
to bave a lien upon the net earnlngs whlch sbould hâve been paid to them, 
or upon tbe plant iond properties purchased therewltb prior to the lien of ail 
others; that the stock be adjudged to be a first mortgage bond in effeet, etc.; 
for an ipjunction probibltlng tbe d.efendant from taking anjy step or dolng 
any àct or thing tbat may afCect the right of the complainant pending the 
litlgatlon, or whicb may interfère \yltb, the enforcement of sucb decree as 
may be rendered; that complainant's ,Ilen be foreclosed, the property sold, 
cost pald, and tbe balance of proceeds applled to tbe indebtedriess of the 
défendant açcording to its rank, as adjudged by tbe court. 

Defendant's ,demurrers to the "al(i bills" and amended bill are as follows: 
"Tbis défendant, by protestation, riot confessing nor ackuowledging any of 
the matters or things In said bllls of complalnt contained to be true in sucb 
manner and f orm as tbe same tberèin set f ortb and alléged, dotb demur to 
tbe said blUs, and, for causes of denâurrer, showetli: (1) Thàt it appearetb 
by each complainant's own sbowing; by eacb of said bllls that be Is not 
entitled to the relief prayed for by tbe bills against tbe défendant. (2) Tbat 
there là no equlty in the bllls, and that it appears from the face thereof that, 
if the complainant be entitled to any relief, they bave a full and adéquate 
remedy at law. (3) Tbat it appears by the blU that the complainants are 
not, nor elther of them, creditors of the défendant, and hâve no lien upon 
the property of défendant. (4) Tbat plalntifC's suits are, in efCect, to dis- 
solve défendant corporation, and to distribute Its assets,, of whicb proceeding 
a court of equlty hath no Jurlsdictlon. (5) That there are in the bills no 
facts set forth sbowing insolvency of défendant, but merely a naked aver- 
ment of insolvency. (6) That it is pot sbown by said bills, nor eitber of 
them, that the défendant corporation is dissolved, nor that there exists any 
cause for its dissolution, , (7). Tbat complalDants do not show' tbat tbey 
hâve no remedy, through the corporation itself, for tbe alleged Injuries com- 
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plalned ofi (8) That complainants do not allège demand on the corporation 
or its offlcers for the déclaration ôf a divideud, nor demand for the pay- 
ment of the dividends alleged to be due. (9) That the complainants do not 
show that they are those for whose beneflt they sue, did not assent to, or 
that they protested against, any of the acts or omissions of which they com- 
plain. (10) That the bill shows that. If complainants ever had any cause 
for action against the défendant, the same is barred by their own lâches. 
(11) That while the bills charge, in terms, fraud and bad faith, they set ont 
no facts or circumstances showlng the same, but and only warranted trans- 
actions, Innocent in themselves, and arising from the exercise of that dis- 
crétion and judgment committed to the directory by defendant's charter, 
by-Iaws, and by the laws of the land. (12) That while said bills charge a 
eombination or conspiracy between H. H. Rowland and J. D. Moody, two of 
defendant's stockholders, to depress the value of its stock, the same does 
not show how, In any way, the corporation is responsible for their motives 
or actions, or how said Moody and Eowland 'dictated' and 'controUed' the 
action of the défendant corporation, In any other way than by voting stock 
which they were legally entitled to vote. (13) That paragraph 14 of said 
original bilI Insufflclently charges a scheme by said Rowland and Moody to 
acqulre a majority of the common stock of défendant corporation, without 
alleglng any of the facts or circumstances constituting said scheme, or that 
they acquired a majority of said stock In any other way than falrly and 
legally. (14) That such of the allegaiions of paragraph 14 of the original bill 
as are introduced by the words 'allèges upon information and belief,' and by 
the words 'is Informed,' without charging such allégations to be true, are 
insufflcient. (15) That the said bills undertake to vary or rather to substituts 
by pârol the terms of a wrltten Instrument, the foundation of the action 
set ont In the bills, to wlt, the certiflcates of preferred stock in défendant 
corporation, upon which this suit Is brought. (16) That neither of said bills 
contains allégations that the plaintiff was a shareholder In the défendant 
corporation at the time of the transaction of whieh he complains, or that 
his shares had devolved on him since, by opération of law, nor that the suit 
is not a collusive cne to confer upon a court of the United States jurisdic- 
tlon of a case of which It would not otherwise hâve cognizance; nor do 
said bills set forth any effort of elther of the plaintjfEs to secure such action 
as they désire on the part of the managing directors or shareholders of de- 
fendant. Wherefore, and for divers other good causes of demurrer appear- 
Ing on said bill, the défendant doth demur thereto. It prays the judgment 
of this honorable court whether It shall be eompelled to make any. answer 
to said bills, and It humbly prays to be hence dismissed, with Its reasonable 
costs in this behalf sustained." 

W. S. Herndon and Ben B. Gain, for appellant. 
John M. Duncan, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

SWAYNE, District Judge (after stating the facts). Much of the 
difflculty arises in this case from the want of a proper understanding 
of the différence between the common stock and preferred stock, and 
the respective rights of the holders thereof. Among the rights of the 
holders of common stock are those of attending and voting at the 
meetings of the corporation, participation in the élection of offlcers, 
the formation of by-laws, the participation in the profits and losses, 
and in the final division of the property upon dissolution. A share of 
stock has been defined to be a right which its owner has in the man- 
agement, profits, and ultimate assets of the corporation; but he has 
no légal title to the profits or property of the corporation until a 
dividend is declared, and a division made on the dissolution of the cor- 
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poration. Common stobk différa iii many ways from what is termed 
"preferred stock," The owner of the iformer is entitled to an equal pro 
rata division of the profits, if there be any^ but has no advantage of 
any other shareholder or class of shareholders of common stock. 
Preférr'ed, stock, on the other hand, generally entitles its owner to 
dividends ont of the net profits bef ore and in préférence of the holders 
of the common stock. Generally, the rights, powers,! and privilèges 
of preferred stockholders dépend tipon the terms upon which it is 
issued; preferred stock making a Innltiplicity of lorms, according to 
the désire or ingenuity of the stockholders, and the necesslty of the 
corporation itself. The percentage of preferred stock dividends is 
always fixed bef ore it is issued. It is a matter of contract, and may 
be made cuinulative, as it was in this case. Every holder of preferred 
stock, by its terms, was guarantied a dividend of 6 per cent, per 
annum thereon to be paid out of the net earnings of the association, 
which are properly the gross receipts, less the expenses of opération, 
interest on debts, and other liabilities payable first. The rest is the 
net profits out of which the shareholders of preferred stock should be 
paid the 6 per cent dividend. While it was largely a matter of discré- 
tion with the board of directors as to, what use they would put the 
profits tQ, whether to déclare a dividend or use them in the business 
of the Company, there is a limit to this discrétion ; and the courts will 
not allow the directors to use their powers oppressively by refusing to 
déclare a dividend while the net profits and character of the business 
clearly warrant it. This rule is applicable not only to the holders of 
the common stock, but also to the preferred stock, which is entitled, 
as a matter of right, to hâve a dividend declared out of the net profits, 
if it can be shown that the directors did not exercise reasonable dis- 
crétion in withholding the same. By the final dissolution of the cor- 
p'ori^tion, the holders of the preferred stock would be entitled to re- 
ceive only the full face value thereof, after which the balance of the 
property wtiuld be equally divided among the common stockholders. 
The bill allèges, and the demurrer admits, that, during the time 
in question, the association had earned suificient net profits from 
the opération of the compresses to pay the 6 per cent, dividend on 
its preferred stock. It also.states that the said association wrong- 
fully and willfully diverted the net profits earned by it, and has 
used and appropriated the same in divers and sundry ways for the 
purpose of depriving the complainants of their dividends, t-nd of 
destroying the value of the' preferred stock ; afld this was done by 
the majority of holders of the common stock, in fraud of the rights 
bf complainants. While it has been determined that the claim of 
the holders of the preferred stock against the corporation is not 
Strictly a debt, but is contingent upon the existence of sufiicient net 
profits to pay it, it is evidertt that preferred stock is only a security 
for a loan, upon which a certain and definite interest was to be paid 
while the corporation existed, and the full amount thereof returned 
to the lender when it was dissolved, before the holders of the com- 
mon stock should receive anything. The preferred stockholder has 
no vote or voice in the management of the corporation. He pos- 
sessed none of the rights of a common stockholder as such, and 
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about the only différence between him and tbe ordinary lender of 
money was that he was not to receive his interest unless there were 
sufficient net profits to pay the same. Therefore, so far as the face 
value of the preferred stock is concerned, it is in the nature of a 
debt against the corporation, and the interest thereon becomes a 
debt as soon as it can be shown that there were prolits wherewith to 
pay it, and becomes a lien prior to the rights of the holders of coni- 
nion stock upon the net earnings, if there were such, for the amount 
of the dividend, and can be followed wherever invested by the Com- 
pany. This contention is further maintained by the fact that the 
Company reserved the right to issue, in lieu of the preferred stock, 
flrst mortgage bonds, bearing interest at the rate of 6 per cent, per 
annum, secured by a mortgage upon ail the compresses of the as- 
sociation; thus making this loan represented by the preferred stock 
payable at any time upon the will of the corporation. 

The other allégations in complainants' bill in regard to judgments; 
the insolvency of the corporation; that it could not be operated as 
a going coùcern with profit, and ought to be disintegrated, and the 
assets divided, and that part of the property had been sold with- 
out authority; that their right to hâve a dividend declared on their 
stock had been neglected and ref used ; that their right to receive the 
full face value thereof had been denied by the corporation, — are 
matters that can only be investigated and determined by a court 
of equity. The investigations of the amount of the net income, and 
the proper disposition theieof, the marshaling of assets, the prior- 
ity of liens, and the foreclosure of same, as well as the prayer for 
injunction and receiver pendente lite, are proper matters for the 
considération of the chancellor, and cannot be proceeded with in a 
court of law. The case made by the bill, if sustained by proof, would 
undoubtedly entitle complainants to relief. Therefore the decree 
dismissing the bill is reversed, and the case remanded, with instruc- 
tions to grant a reheariug in the case, and proceed as equity may 
require. 



VANVALKENBERG et al. t. AMERICAN FREEHOLD LAND MORTGAGE 
CO. OF LONDON, Limited. 

(Circuit Court of Appeals, Fifth Circuit. May 10, 180a) 

No. 641. 

L MoRTOAGKs— TJncertaintt— Pakol Evidence. 

Wliere the only property owned by a mortgagor In a certain (jnarter 
section is the portion lying south of a creek,, wlilch portion contalns 
about 30 acres, a mortgage describing land as "thirty acres In" said 
quarter section is not so vague and indeflnite as to be incapable of being 
aided by paroi proof. 
& MoRTGAaES—UNCERTAiNTT— Possession. 

Where land is conveyed by a mortgage, by nncertaln tenna of de- 
scription, it is not indispensable to the identification of the land that the 
mortgagee should hâve been placed In actual possession. 
9. MoBTGASBS — Uncertaintt— Notice. 

Where a mortgage describes land as "thirty acres In" a certain quarter 
section, It Is not necessary that such land should be laid off lu the form 
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of a square; on« angie of which conforms to the sontbwest angle of the 
quarter seetloni and, where the i only land in such quarter section be- 
longing to the mortgagor ia 30 acres lying south of a certain creeli, tlie 
judgment creditors of the morfgagor wlll be chargea, by the record of 
the mortgage, 'wlth notice of the mortgagee's interest In such land. 

Àppeal from the Circuit Court of the United States for the Northern 
District of Alabama. 

E. W. Walker, for appellants. 
Milton Holmes, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCOEMICK, Circuit Judge. On and prior to April 9, 1886, Daniel H. 
Turner owned a plantation in Madison county, Ala., containing 2,403 
acres, embracing certain haJf sections, quarter sections, and small- 
er parts of sections, contiguous to each other, aggregating 365 acres. 
The latter portion embraced what is described as W. 4 of S. W. i of 
section 33, township 1, range 2 W., 80 acres; S. W. part of the N. W. 
i of section 33, township 1, range 2 W., 30 acres; 14 acres in N. W. | of 
section 33, township 1, range 2 W., — ^Tsv'hich 124 acres, together wlth 
the N. W. i of section 32, township 1, range 2 W., 160 acres, and the E. 
i of the S. E. i of section 32, township 1, range 2 W., 80 acres, and 1 
acre in the S. E. part of section 29, township 1, range 2 W., made up 
the 365 acres, and constituted the tract described as the Mill tract in 
the plat marked ^'Exhibit 4," attached to the déposition of Joseph H. 
Sloss in the record in this case. ; On the tract thUs described as the 
Mill tract, and on the south bank of Limestone creek, there stood one 
grist mill and flouring niill, rnn by water power, in a frame building 
four stories high, new, and in complète order. On this 2,405 acres the 
owner, Daniel H. Turner, applied for and obtained a loan of $16,000 
from the American Freehôld Làtid Mortgage Company of London, 
Limited, the appellee. He executed to the appellee his mortgage, bear- 
ing date April 9, 1886, on ail of the land above referred to, describing a 
part of thelandas"tbirty(3fl) açrçs.in the southwest part of the north- 
west quarter of section thirty-three (33)." This rdbrtgage was duly rë- 
corded on April 17, 1886. On July 6, 1891, the land embraced in this 
mortgage was put to sale according to its tenns, and duly purchased 
by the appellee at and for the sum of |17,600; that being the highest, 
best, and last bid therefor at the sale. On August 27, 1891, J. Van- 
Yalkenberg & Sons, the appelWlits, recovered a judgment in the state 
court of Madison county, Ala., in the sum of $997.85 and costs of suit, 
which judgment they caused to beduly recorded on the neit day, Au- 
gust 28, 1891, in thé proper 6fl9ce in Madison county, Ala. They 
had duly issued exécutions on their judgment, which were levied from 
time to tinite on diffc^rent prqpei*ty as the property of the défendant 
in the judgment, but without any sale thereunder until the issuance 
of an alias exécution on the 2d day of August, 1893, which was levied 
on ail of the N. W. i of section 33, township 1, range 2 W., which lies 
on the south or west side ; of' Limestone creek, ail in Madison county, 
statë of Alabania, and leVîé9 upon as the property of Daniel H. Turner, 
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uûder wliich levy and exécution the sheriff did on the 4th day of Sep- 
tember, 1893, sell the property last above described to J. Vanvalken- 
berg & Sons, and executed to them a deed tberefor. On xVpiil 8, 
1895, the appellants brought a suit of ejectment against the appellee 
in the state court, whieh was duly reinoved into the circuit court; 
and to enjoin the prosecution of which action, and cancel the sherilï's 
deed as a cloud upon appellee's title, this bill was exhibited. It is 
shown that by due proceedings in the chancery court of Madison 
county, Ala., the appellee had procured to be reformed and eorrected 
the description of the land referred to in the mortgage as "thirty (èiO) 
acres in the southwest part of the northwest quarter of section tiiirty- 
three (33)," so that the description thereof sliall read: "Ail of the 
northwest quarter of section 33, on the south side of Limestone creek, 
containing 30 acres, more or less, township 1, range 2 west, being 
part of the Bayless Mill property; including the mill and appur- 
tenances thereto. * * *" The appellants were not made parties 
to the equity proceeding for the reformation and correction of the 
description of this land in the mortgage. They claim that the land 
in controversy is not embraced in the description, as originally writ- 
ten in the mortgage, and that by the record of their judgment against 
the mortgagor they obtained a lien upon the land équivalent to the 
right that would bave been acquired by a purchaser for value without 
notice of the appellee's equity. They also claim that they had a lien by 
reason of the issuance from tenu to term and levy of exécutions under 
their judgment previous to and up to the time of the sale. They refer 
to and rely upon section 2894 of the Code of Alabama (1886), as con- 
strued by the suprême court of the state in several récent cases, but 
especially in Winston v. Hodges, 102 Ala. 304-310, 15 South. 528, 
and the cases therein cited. The view that we hâve taken of the 
facts of this case makes it unnecessary for us to review the Alabama 
décisions, and the various pro\'isions of the Alabama Code, or the 
other authorities cited by either of the parties. 

The appellants assume, and it appears that the appellee impliedly 
concèdes, that the land described as 30 acres in the S. W. part of the 
N. W. i of section 33 embraces only the land contained within a sur- 
vey beginning at the S. W. corner of the N. W. l, and laid off in a 
square form. Counsel for the appellants insisted in his oral argument 
that the law so required. He was asked by one of the members of 
this court: "What law? The statute law of Alabama, or the com- 
mon law, or any generally recognized law?" He did not refer us to 
any authority, either in the statutes of Alabama, or other statutes, 
or course of judicial décision, demanding récognition of his proposition 
as settled law. With as much care as our limited time permits, we 
hâve exarained the Alabama Code, and can flnd no provision therein 
that supports the proposition so confldently advanced by the appel- 
lants' counsel, that the description in the mortgage cannot embrace 
any land in the S. W. part of the N. W. J of section 33 that does not 
fall within a square of that area, beginning at the S. W. corner of the 
N. W. i, and having for two of its lines the lines of the quarter section. 
If there is any gênerai law to that effect, of which we are chargea 
witb judicial notice, the members of this court hâve not actual knowl- 
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edge of it. We are aware that in somé of thé states provisions are 
made for tax sales, which require the oflering, when Aecessary, of 
land to the bidder who will take the smallest nuraberof acres of the 
land, and pay the tax and charges due on the whole tract ont of 
which such number of acres is to be talien; and as 3, necessary part of 
such régulation the statute in such cases provides how a small number 
of acres shall be taken out of the larger tract, giving a beginniug 
corner, and the form in which the survey shall be made so as to in- 
clude the number of acres. We do not find this provision, however, 
in the Alabama Code. On the contrary, it appears that even in tax 
sales a spécial désignation of the land to be sold, as far as it is prac- 
ticable to make it, shall be made by the public offlcer, and only so 
much offered for sale as will meet the delinquent taxes, penalties, and 
charges. 

Daniel H. Turner acquired this property from Mary A. Bayless, 
Arthur H. Bayless, Leona V. Bayless, and Béatrice A. Pearson, joined 
by her husband, William J. Pearson; she (Béatrice A.) being a 
daughter of Reuben W. Bayless. The deeds from thèse grantors to 
Daniel H. Turner were duly recorded in 1882. They describe the 
property, so far as it affecta this contest, thus: "AU of N. W. i south 
of Limestone creek, S. 33, T. 1, R. 2 west; 30 acres S. part N. W. i, 
S. 33, T. 1, R. 2 west." It clearly appears from the record in this 
case that there are only about 30 acres of the N. W. | of section 33 
on the south side of Limestone creek, and that, therefore, the descrip- 
tion in the deed to Daniel H. Turner from the Bayless grantors 
is not susceptible of any other reasonable construction than that 
which conveys ail of the K W. J of section 33 on the south side of 
Limestone creek, containing 30 acres, more or less, in township 1, 
range 2 W. It is not shown by the record that Daniel H. Turner owned 
any land in the N. W. J of section 33, except this 30 acres acquired 
from his Bayless grantors. On the contrary, it afïirmatively ap- 
pears in the exhibits to the dépositions that the records of Madison 
county do not show such ownership of any other portion of this 
quarter section to hâve been in Daniel H. Turner at any time. "The 
description of the land involved in this controversy, as given in the 
mortgage to the appellee, is not so vague and indeflnite as to be in- 
capable of being aided by paroi évidence of identification, when read 
in the light of the circumstances surrounding the contracting parties 
at the time the conveyance was made. Nor would it be necessary 
that the mortgagee should hâve been placed in actual possession of 
the premises ; that being only one of the usual, but not indispensable, 
modes of identifying lands conveyed by uncertain terms of descrip- 
tion." This language is taken from the opinion of the court in O'Neal 
V. Seixas, 85 Ala. 80, 4 South. 745. The description in the mortgage 
in that case reads, "A lot of land near Florence, north of the fair 
grounds, containing 35 acres, more or less," — a description not cnly 
very like, but certain ly as vague as, the description of the land in 
question in the appellee's mortgage. 

Without considering the question of notice to the appellants, as 
lis pendens purchasers after the institution of the equity proceeding 
to reform the mortgage, or tbé question of notice to them by reason 
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of their attorneys' former connection with the appellee and its litiga- 
tien in connection witli this land, it seems clear to us that the ap- 
pellants are chargeable with notice of the appellee's right in this 
land by reason of the record of the mortgage itself. The mortgagor 
thought he was conveying in mortgage the land on which the grist 
mill and flouring mill stood. It was his intention to do so. The 
appellee thought it was receiving a conveyance in mortgage to the 
land upon which the mill plant stood. The court of chancery has 
decreed that this property was embraced in the mortgage. The 
daim of the appellants resta solely, as far as we can discover, upon 
the aseumption that by some flxed law — whose origin, or the évidence 
of its existence, we hâve failed to discover — 30 acres out of the S. 
W. part of the N. W. i of section 33 could only be laid oiï in the f orm 
of a square, one angle of which conforms to the S. W. angle of the 
quarter section. We think the appellants' daim has no support 
either in law or equity, and therefore the judgment of the circuit 
court is afiBrmed. 



MILLER T. MORLEY FINISHING MACH. CO. 

(Circuit Court of Appeals, First Circuit. Aprll 15, 1898.) 

No. 241. 

SPKcrPic Performance— Prbliminart Injonction. 

In a suit for spécifie performance of an alleged contract for the asslgn- 
ment of a large number of patents belonging to défendant, a prellminary 
Injunction, Involvlng the défendant In much ineonvenience and possible 
loss, should not be granted, restraining him from selling or otherwise 
dlsposing of a llst of patents enumerated as coming wlthin the agree- 
ment, where one of the terms of the contract Is so indeflnite as to make 
It doubtful whether the court could enforee It, and where It Is also doubt- 
ful whether some of the patents for which the injunction Is sought are 
embraced within the terms of the contract. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a bill by the Morley Finishing Machine Company, a corpo- 
ration organized under the laws of Maine, against Oliver A. Miller, a 
citizen of Massachusetts, for spécifie performance of a contract. In 
the circuit court a preliminary injunction was granted, restraining 
the défendant from selling, assigning, or transferring certain patents 
owned by him, and which were alleged to be subject to the agreement 
sought to be enforced. Prom this order the défendant has appealed. 

The bill conjains the f ollowing allégation, among others : 

(1) The plalntlfC company is the owner of a number of United States letters 
patent covering inventions and Improvements in tree feet or boot trees and 
boot-treeing machines, used by boot and shoe manufacturers in the finishing 
of boots and shoes, and was organized for the purpose of manufacturing tree 
feet or boot trees and boot-treeing machines embodying the inventions and 
Improvements covered by sald patents or such other patents as it might ac- 
qulre, and selling or leasing the machines and appliances so manufactured. 
The défendant, Miller, is the owner of a large number of patents and rights 
In patents covering other inventions and improvements In the same Une as 
those covered by the plaintiff's patents,— that is to say, In boot and shoe 
trees or tree feet and boot-treeing machines and devices, to be used In con- 
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nection therewlth, and inachinëry to be used In the flnishîng of boots and 
shoeSi and accomplishing tlie same or similar résulta as the boot trees and 
boot-treeing niachines covered by the plaintifC's patents,— and forsome years 
past haa beèn, and is now, eugaged In manuf acturing, In a sbop or f actory 
owned by him in sald Brockton, boot trees and boot-treelng machines and 
devices, to be used In connection therewith under his said patents, and in 
selling or leasing the same; and such boot trees, boot-treeing machines, and 
devices manuf actured by the defeindant, Miller, are widely dlstributed in boot 
and shoe factories throughout the United States. 

The bill theii enumerates certain patents as being among those 
owned bj the défendant, Miller. The contract which the bill seeks 
to enf orce related to thèse patents. It was negotiated in behalf 
of the complaiûant by Charles A. Sinclair, one of its directors, and 
■was dated October 9, 1897; being in full as follows: 

Mémorandum of an agreement madè thls day, betweèn Mr. O. A. Miller, of 
Brockton, Mass., and the Morley Flnishing Machine Company, by Wm. B. 
Lewis, of Boston, président of said company, wituesseth as follows: In con- 
sidération of one dollar, and other valuable considération, receipt of which 
is hereby acknowledged each to the other, the said Miller agrées to turn over 
and transfer his business in tree feet, tree-feet machinery, ail patents, ail 
machines, tools, and flxtures, and everything pertaining to the manufacturing 
of said machines and said tree feet, to the said' Morley Flnishing Machine 
Company or its représentatives, and further agrées that he will not engage 
in any business, during the life of the said Morley Fini'shing Machine Com- 
pany's patent, that shall in any way interfère or injure said tree-feet business. 
In considération and upon the promise of the sald Morley Flnishing Machine 
Company to take the necessary steps imn\ediately to Increase the capital 
stock of thelri company to three hundred and iifty thousand dollars, the said 
Miller tb recelve outright one hundred thousand dollars of this stock, and 
fifty thousand dollars to be put Into the treasury of sald i Morley Finlshing Ma- 
chine Company. ■ It is understood and agreed that tha said Miller, In consid- 
ération of his turning over the above-mentioned business, patents, machinery, 
tools, and flxtures, and everything that pertains to the business expepting 
his real estate,' shall be elected manager of sald business for the term of one 
year, receiving as compensation for bis services five thousand dollars, payable 
in equal quarterly payments. It Is further understood and agreed that the 
Morley Fin}shin^ Machine Company shall hâve the use, for one year from the 
date of this transfer, of the said real! eState, power, and plant, and everything 
that pertains to the manufacturing of tree feet now used by the said Miller, 
free of expense to the said Morley Flnishing Machine Company during that 
time, or for such less tlme as said Morley Flnishing Company may occupy it. 
It Is agreed by both parties to thls agreenlent that thls agreement shall be 
subniitted to MeS'sra; Fish, Richardson & Storrow, who shall draw up an agree- 
ment, 'which shall be signed by both parties to this agreement, which. shall 
insure the fajthful performance of everything outlined In this agreement; 
and it Is further agreed that the agreiement and transfer shall gO into efCect 
as of November flrst, eighteen hundred and ninety-seven. Witness our hands 
and seaJs, tbis ninth day of October, eighteen hundred and ninety-seven. 

William B. Lewis, Président. [Seal.] 
Morley Finlshing Machine Co. 
, . , ,, 'Oliver A. Miller. 

Witnesses: ■...■'■■■ 
J. F. Springfleld. 
I Edw. Cstoirow. 

" On October 11,. 1897, Mr. Sinclair addressed the foUowîng letter to 
Mr. Lewis: ■■ - .; ■;■. -, 

Manchester atid Lawrence Kailroad, Boston, Mass., October 11, 189T.' 
William Lewis, ,Esq.,Presideflt Moriey Flnishing Machine Company— Dear 
Sir: Mr. Miller hâs Just beeti in to see me, and has called my attention to the 
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fact that, in the agreement which we signed for the consolidation of our 
businessés, we omitted to state the fact tliat he was to receive cash for his 
merchandise. This was my understanding, and was what we agreed to do 
with Mr. Miller. Leaving it out of the signed agreement was an oversight, 
and It is entirely proper he should hâve something to show what the under- 
standing is. If you agrée with me as to the Intention, I will ask you to please 
indorse on the back of this your approval. I think this will cover the necessl- 
ty, as Mr. Fish is to draw up an agreement, and can embody this part of 
the transaction in the agreement which we will ail finally sign. 

Yours, truly, [Signed] Chas. A. Sinclair. 

Indorsed as f ollows : 

My understanding is the same as outlined within, and we will, in the agree- 
ment to be drawn by Messrs. Fish, Eichardson & Storrow, ,have it fuUy set 
forth. 

[Signed] William B. Lewis, Président, 

Boston, Oct. 11/97. Morley Finishing Machine Company. 

The bill, after setting out the agreement of October 9, 1897, and 
alleging various steps taken on its part by way of perfonnance, pro- 
ceeded as f ollows: 

And the plaintiff company further avers that the said agreement of October 
9, 1897, was submitted, as provided by its terms, to Messrs. Fish, Eichardson 
& Storrow, counsel for the plaintiff company, who hâve drawn up an agree- 
ment, a copy of which is hereto annexed, marked "Exhibit B," which has 
been duly executed by the plaintiff company, and which by its terms secures 
the faithful performance by both parties of everything outlined in said agree- 
ment of October 9, 1897; and the plaintiff company has tendered said agree- 
ment so prepared and so executed by it to the défendant for his signature; 
and that the défendant has refused to exécute the same, or to exécute any 
other proper instrument turning over and transferring his said business, 
patents, and other property to the plaintiff, as provided in the said agree- 
ment of October 9, 1897, and has refused and still refuses to perform or 
carry eut his said agreement in any respect, and has retained said business, 
patents, and other property for his own use, and has, by the use of said 
business, patents, and other property, carried on a business of manufacturing, 
selling, and leasing boot trees and other boot-treeing machinery in compétition 
with the plaintiff with great profit to him, but to what amount the plaintiff 
Is Ignorant and cannot leam save by the discovery herein prayed for, and 
to the great and irréparable damage of the plaintiff, and proposes to continue 
said Wrongful acts. And yourorator is informed and believes that the said 
défendant, contriving to Injure the plaintiff, and to place it forever out of the 
power-of this plaintiff to secure the performance of said contract, and wholly 
regardless of his agreement with the plaintiff, is secretly planning to sell the 
most Tàluable parts of said business, property, and patents to some person 
or persons to the plaintiff unknown; and, unless restrained by the order of 
this honorable court, the said défendant will actually make said sale and 
transfer, whereby the rights secured to the plaintiff by said agreement will 
be rendered worthless. 

The Éxhibit B mentioned in the bill as having been prepared by 
complainant's counsel for the purpose of carrying the agreement of 
October 9, 1897, into effect, is hère set out in fuU: 

Exhibit B. 

This agreement and assignment, made this ~ day of , A. D. 1897, 

by and between Oliver A. Miller, of Brockton, Massachusetts, and the Morley 
Finishing Machine Company, a corporation duly organized under the laws 
of the state of Maine, hereinafter called the "Morley Company," witnesseth: 

That whereas said Miller, by the terms of a certain agreement dated Octo- 
ber 9th, 1897, agreed to turu over and transfer to the Morley Company his 
business In tree f eet, tree-f eèt machinery; aill patents, ail machines, toola. 
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and flxturés, and everythlng pertalning to the manufacturing of sald ma- 
chines and sald tree feet, exeepting his real estate, for the considération set 
ont m sald agreement; and whereas the capital stock of the Morley Company 
has been increased as provided In sald agreement, except that by the agree- 
ment of the parties sald Increase was to five hundred thousand dollars Instead 
of to three hundred and fifty thousand dollars, and the Morley Company has 
issued and delivers to sald Miller simultaneously herewlth a certiflcate for 
ten thousand shares of Us capital stock, of the par value of one hundred thou- 
sand dollars, and has In its treasury twenty thousand shares of Its capital 
stock, of the par value of two hundred thousand dollars: Now, therefore, be 
it known: 

(1) That In considération of the issue and delivery of the said stock to said 
Miller, and of the covenants and agreements of said Morley Company herein 
contalned, and In further consideratiop of the sum of one dollar to him paid 
by the said Morîey Company, the receipt whereof is hereby acknowledged, 
the said Miller does hereby grant, sell, assign, transfer, and deliver unto the 
said Morley Company his business In tree feet and tree-feet machinery, ail 
machines, tools, and flxturés, and everything pertaining to the manufacture 
of tree feet and tree-feet machines and to hi& tree-feet business, except real 
estate owned by hlm. , 

(2) For the considération aforesaid, sald Miller does further sell, assign, 
transfer, and set over unto the Morley Company the following letters patent 
of the United States, together with the Inventions thereln shown and de- 
scribed, viz.r No. 317,470, granted to Abel D. Tyler, Jr., for boot tree, May 
5, 1885; Nô. 319,354, granted to Abel D. Tyler, Jr., assigner to Oliver A. 
Miller, for boot tree, June 2, 1885; No. 319,355, granted to Abel D. Tyler, 
Jr., assigner to Oliver A. Miller, for boot tree, June 2, 18S5; No. 319,356, 
granted to Abel D. Tyler, Jr., asslgnor to Oliver A. Miller, for boot tree, June 
2, 1885; No. 347,309, granted to A. R. Wellman, assigner to Oliver A. Miller, 
for boot tree, August 10, 1886; No. 348,937, granted to Abel : D. Tyler, Jr., 
assigner to Oliver A. Miller, for boot or shoe tree, September 7, 1886; No. 
393,003, granted to Alfred B. Fewler, assigner to Oliver A. Miller, for boot- 
treeîng machine, November 20, 1888; No. 395,668, granted to George E. Smith, 
assigner of one-half to William A. Knipe, for last, January 1, 1889; No. 
427,698, granted to Howard G. Locke, asslgnor of one-half to Brockton Last 
Ce., for boot or shoe tree, May 13, 1800; No. 440,788, granted to Jothan H. 
Burbank, Lovlna J. Burbank, admlnlstratrix, assigner to Oliver A. Miller, 
fer boot tree, November 18, 1890; Nô. 441,115, granted to F. L. Stene and A. 
R. Wellmàh, assignors to Oliver A. Miller, for boot or shoe tree, November 
18, 1890; No. 441,116, granted to A. R. Wellman, assigner to Oliver A. Miller, 
for boot tree, Nbvember 18, 1890; No. 441,117, granted to A, R. Wellman, 
assigner to Oliver A. Miller, for boot tree, November 18, 1890; No. 442,033, 
granted to Alfred B. Fowler, assigner to- Oliver A. Miller, for boot-treelng ma- 
chine, December 2, 1890; No. 442,034, granted to Alfred B. Fowler, assigner 
to Oliver A. Miller, fbr boot-treeing machine, December 2, 1890; No. 449,877, 
granted to W. Gordon, asslgnor of one-half to Oliver A. Miller, for last, 
Api-it 7, 1891; No. 452,142, granted to Howard G. Locke, William H. Cary, 
and Joseph E. Klmball, sald Locke assigner to Brockton Last Co., for shoe 
tree, May 12, 1891; No. 500,711, granted to W. Gordon; asslgnor to O. A. 
Miller, for last, July 4, 1803; No. 550,096, granted to W. Gordon and C; E. 
Gordon, for, last, March 10, 1896; design No. 20,040, granted te Oliver A. 
Miller, for troning tool, September 15, 1896; No. 557,210, granted to H. G. 
Locke, asslgnor to O. A. Miller, for last. Ma reh 31, 1896; No. 559,492, granted 
to H. G. Locke, assigner to Brockton Last Cp., for last,. May 5, 1896; No. 
568,326, granted to J. W. Barlow, assigner te O. A. Miller, for last, September 
29, 1895. '■ 

Said' Miller does alsp, for the, considération aforesaid, hereby sell, assign, 
transfer, and set over unto the Morley Company ail his right, title, and Inter- 
est in, to, and under any and ail pther Jetters patent (and the Inventions 
thereln shown and descrlbed), whether of the United States, or of any foreign 
country, which pertaln to tree feet and tree-feet machinery, especially in- 
clnding the folio wing letters patent o£ the United Statçs, viz.: No. 342,298, 
granted to Oliver I. Howe, for boot or shoe tree foot, May 18, 1886; No. 
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420,501, granted to Clarence A. Stiinner, assigner of one-half to Oliver A. 
Miller, for boot or shoe treelng machine, February 4, 1890. And also the 
following foreign letters patent, vlz.: Englisb letters patent No. 6,709, dated 
June 2, 1885, to William R. Lake, on communication from O. A. Miller; 
Engllsh letters patent No. 6,710, dated June 2, 1885, to William R. Lalie, on 
communication from O. A. Miller; Englisb letters patent No. 7,974, dated 
May 22, 1890, to Alfred B. Fowler; Englisb letters patent No. 18,629, dated 
November 18, 1890, to Henry H. Lalie, on communication from O. A. Miller; 
Frencb letters patent No. 160,.302, dated June 2, 1885, to Oliver A. Miller; 
Preneh letters patent No. 209,964, dated December 3, 1890. to Alfred B. 
Fovirler; German letters patent No. 34,593, dated June 2. 18S5, to Oliver A. 
Miller; German letters patent No. 34,687, dated June 2, 1885, to Oliver A. 
Miller; German letters patent No. 58,742, dated December 3, 1890, to Alfred 
B. Fowler; German letters patent No. 59,978, dated November 18, 1890, to 
Oliver A. Miller. 

And said Miller does also, for the considération aforesaid, hereby sell, 
assign, transfer, and set over unto the Morley Company ail bis right, title, 
and interest in and to any and ail applications for letters patent the inven- 
tions of which pertain to tree feet and tree-feet machinery, especially includ- 
ing the follovcing applications for letters patent of the United States, viz.: 
Ser. No. 364,688, filed September 11, 18S0, by Howard G. Loclœ; Ser. No. 
4,53,749, filed December 1, 1892, by Howard G. Loclîè; application filed by 
George E. Smith for lasts, .«issigned to O. A. Miller. July 22, 1895, recorded 
In United States patent ofHce, Ijiber Toi, page 410; application filed by 
George E. Smith, for lasts, assigned to O. A. Miller, October 5, 1890, recorded 
in United States patent office. Liber O 54, page 269; application filed by Charles 
H. Saunders, for hinged last, assigned to O. A. Miller, August 14, 1896, re- 
corded In United States patent oflace. Liber Kbi, page 168; application filed 
by Charles H. Saunders, for lasts, assigned to O. A. Miller, October 7, 1896. 
recorded in United States patent office. Liber Ws*, page 111; application filed 
by Oliver A. Miller and Don C. Luce, for lasts, said Luce's interest haviug 
been assigned to said O. A. Miller, July 3, 1897, recorded in United States 
patent office, Liber F se, page 199; application filed by John W. Barlow, for 
lasts, assigned to O. A. Miller, Febi'uary 17, 1897, recorded in United States 
patent office. Liber Pbo, page 4; application filed by John W. Barlow, for 
lasts, assigned to O. A. Miller, February 17, 1897, recorded in United States 
patent otfice, Liber P"", page 4. 

Said Miller does hereby authorize and request the commissioner of patents 
to issue the several letters patent that may be granted on such applications, 
or any of them, to the said Morley Finishing Machine Company, its successors 
and assigns. To bave and to hold the said goods and chattels, letters patent, 
applications, and other property to the said Morley Finishing Machine Com- 
pany and Its successors and assigns, to its and their own use and bchoof for- 
ever. 

(3) For the considération aforesaid, said Oliver A. Miller does hereby cove- 
nant and agrée that he wfil permit the Morley Company to use and occupy, 
free of expense to the Morley Company, for one year from November 1, 1897, 
bis factory, power, plant, and everytbing that pertains to the manufacture 
of tree feet used by the said Miller on the ninth day of October, A. D. 1897. 

(4) For the considération aforesaid, the said Miller does hereby covenant 
and agrée that he will not engage in any business that shall in any way 
Injure the said tree-feet business assigned and sold by thèse présents to the 
Morley Company, until the expiration of the Morley Company's letters patent 
No. 589,696, dated September 7, 1897. 

(5) In considération of the foregoing transfers and assignments from and 
agreement of the said Miller, the Moi-ley Company does hereby covenant and 
agrée that said Miller shall be elected manager of its business for the term 
of one year from the flrst day of November, 1897, and that it will pay to said 
Miller for said period of one year a salary of flve thousand dollars in equal 
quarterly payments, the flrst payment to be made February 1, 1898. 

(6) This Instrument shall talje efCect as of the close of business on the 
thirty-flrst day of October, A. D. 1897. 

In wltness whereof, the said Oliver A. Miller l?as hereunto set bis hand 
- ^ 87P.i-40 ■ '■ '■•■'■• 
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and afflXèd hls seal, and the sald: Morley Ftolshlng Machine Gomi)any hai 
caused;thls Instrument to be slgned, and Its eorporate seal to , be hereunto 
âfiSxéd by Wm. B. Lewis, Its président, and John F, Sprtagfield, its trep.svirer, 
thereunto duly authorized. In duplicata, the day and yçar firstabove written. 
' Morley Finishing Machine Company, 

[Cotporate Seal.] By William B. Lewis, Président, 

John P. Sprlngfleld, Treasurer. 

The restraining order (which "by à subséquent order of the court 
became a preliminary injunction) was in part as followa: 

We therefore, In considération thereof, enjoln and command ,you, each and 
every of you, that from and Immediiitely after the receipt and notice of this. 
our wrlt, by yon, or any of you, you shall not sell, assign, transfer, or Incumber, 
or otherwlse Intermeddle wlth the title to any of the business and property 
used therein, and patents and patent rights subject of the contract between you 
and the sald Morley Flnlshlng Machine Company of October 0, 1897, and par- 
tlcularly shall not withdraw any money from said business, nor sell, assign, 
transfer, Incumber, or otherwlse Intermeddle with the title to any of tlie 
foUowing described patents and Inyentions, or the rights thçrein: [Then 
followed a long list of patents and peudlng applications for patents.] 

William Quinby, for appeliant. 

Frederick P. Fish and Eobert F, ECerrick, for appellee. 

Before PUTNAM, Circuit Juflg^ and BEOWN and LOWELL, Dis- 
trict Judges. 

PEE OUEIAM. With référence to the letter of Mr. Sinclair, 
which it is admitted must be read into the alleged agreement which 
the plaintifl seekS to enforce, it appears to the court that the expres- 
sion "cash for his marchandise" is so indefinite as to leave the alleged 
agreement so vague that it is doubtful whether an equity court can 
compel its enforcement; and, moreover, it is doubtful whether the 
instrument of conveyance eubmitted to the défendant for exécution 
by him contained a proper offer to carry out the dràït contract as it 
was supplemented by that letter; ^and, further, it appears very doubt- 
ful whether the alleged agreement covers the patents relating to 
hinged lasts, in référence to which an apparently fair contre ver sy has 
arisen between the parties. On f hë whole, the court is of the opinion 
that the case, as présented, is so,doilbtfùl on thé merits thgt an injunc- 
tion of the broad character granted below, involving the défendant in 
so much inconvenience and possible loss, ou^ht not, in this case, to be 
aiBSrmed. The order àppealed fromis revérsed, and the costs of this 
court are awarded to the appeUaptJ V , 
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■ P. J. WILLIS & BBO. V. OAKES et al: 

(Circuit Court of Appeals, Fifth Clrouit May lOi-' 1893.) - 

No.- 671,^ , ■ ■' 

I. Adverse Possession— Color oi' Titi^e. ,',',.. 

"ïitle," as used in the Texas statutepresorjblngth^three-years limita^ 
tien, m eans a régulai: Chain of tràrisfer from or urnler the soverelgnty of 
the soil; and "color of title" means a consécutive chain transfer down to 
the person in possession, without, however, being regular; as where one 

1 Pétition for rehearing flled May 23d, and denied June 2d, without opinion. 
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of the memorlals or muniments is not reglstered or duly registered, or Is 
only In wrlting, or sueh like defects as do not Include a want of intrinslc 
fairness and honesty. 
2, Vendob and Vendée — Bona Fidr Pdbchaser— Destroyed Records. 

A bona fide purchaser for value, without notice, of a tract of land, 
part of which has been conveyed to another by a deed the record whereof 
has been destroyed, and not replaced as provided by the statute, acquires 
a good title; but where, on subsequently receiving notice of the prior deed, 
he sells the land, and conveys it by a deed of spécial warranty, contaiuiug 
a réservation of the part conveyed by such previous deed, thus showing his 
waiver of previous notice, this protects the title of the grantees under the 
previous deed, so that his executors would hâve no power over the part 
conveyed by it. 

Error and Cross Error to the Circuit Court of the United States 
for the Northern District of Texas. 

John C. Winter, Pressley K. Ewing, and H. F, King, for plaintifïs 
in error Rice, House, and Oliver. 
Eugène Williams, for P. J. Willis & Bro. 
D. A. Kelley, for défendant in error R. A, Oakes. 

Before PAEDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

McCOEMICK, Circuit Judge. This is a Texas real action to try 
the title to a tract of land described in the pleadings. The parties, 
by stipulation in writing, waived a jury, and submitted the case, on 
law and fact, to the décision of the judge. Reducing the finding of 
facts to working îorm, it shows that one Louis Moore was the com- 
mon source of title through and under whom ail the parties claim; 
that on February 1, 1875, Louis Moore conveyed to one E. H. Graham, 
trustée, the north half of the Morgan league, including the land in 
controversy, to secure a debt specifled in the conveyance; that this 
trust deed was duly foreclosed, and the land sold according to the 
terms of the deed, at which sale, on September 8, 1881, one E. S. 
Willis became the purchaser ; that, prier to the making of the trust 
deed, Louis Moore had deeded the land in controversy to A. Groes- 
beck, W. J. Hutchins, and W. R. Walker, trustées, by deed dated 
August 24, 1872, and duly recorded September 6, 1872; that the 
trustées nàmed took for the beneflt of the Houston & Texas Central 
Eailway Company, and the trustées, parties to this suit, are the suc- 
cessors to the grantees in this deed; that the book in which the 
record was made was destroyed by fire on October 12, 1872, and the 
deed was re-recorded on June 13, 1893; that Willis had no notice of 
this conveyance at the time he purchased the north half of the 
Morgan league; that he was a purchaser for value, in good faith, 
and his purchase vested in him the title to the land in controversy; 
that on Fèbçuary 9, 1884, Willis executed and delivered to R. A. 
Oakes, for an adéquate considération, a deed to a part of the Mor- 
gan league, reciting in the deed that "this conveyance includes the 
north half of said league, less a certain portion sold to the Central 
Railway Company, lying at or near Perry Station"; that the land 
mentioned in and reserved out of this conveyance by E. S. Willis to 
R.' A. Oakes, under which conveyance Oakes claims title to the 
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land in controversy, is the land tbat was conveyed by Louis Moore 
to Baker, Kice, Hutchins, ana-GrOesbéck, trustées (wbose title the 
défendants House, Rice, and Oliver hold), by deed of date August 
24, 1872; tliat tbis last-named deed was duly recorded in Book K 
of tbe Eecords of Deeds of Palis County, in wbicb county tbe land 
is situated, on September 6, 1872; that the land so conveyed by tbe 
deed last named was surveyed and marked by a civil engineer for 
the railway company and said trustées in the year 1872, togetber 
with one Gill, agent for Moore; that, when Oakes was about to pur- 
chase the land from Willis, be demanded a jreneral warranty deed 
from Willis, which demand was refused, and Willis conveyed to 
Oakes by deed with spécial warranty against claims thereto arising 
by, under, or through bim; that the deed of Willis to Oakes con- 
veyed the nortb half of the Morgan league, less a certain portion sold 
to the Central Railway Company, lying at or near Perry Station, 
and was so expressed on the face of tbe deed; "that the tract so 
excepted is the land conveyed by Louis Moore, but it is not found 
that Willis meant tbis tract in making the réservation in bis said 
deed." The last clause of the finding just quoted, to the effect tbat 
it is not found tbat Willis meant this tract in making the réserva- 
tion in bis said deed, would be somewhat confusing if the fact had 
not been so distinctly found tbat the land in controversy conveyed 
by Louis Moore to the trustées Baker, Rice, Hutchins, and Groes- 
beck is the land so excepted out of Willis' deed for the nortb half 
of the Morgan league to Oakes. That being tbe fact clearly found, 
the deed itself best shows what Willis meant in making the réser- 
vation. R. S. Willis died in 1892, leaving a will, which was duly 
probated, and in which be named executors, and çlothed them with 
ample powers for independent action; and the executors named, hav- 
ing accepted the trust, and baving duly qualified as such executors, 
conveyed the land in controversy to P. J. Willis & Bro. (incorpo- 
rated), the plaintiff below, and plaintiff in error hère. 
The trial judge states as conclusion of law : 

"(1) The plaintiff Is not entltled to recover against either of the défend- 
ants, trustées, or the défendant Oàkes. If, upon any conceivable theory, 
the plaintiff has any daim whatever to the land in controversy, such claim 
is barred as to the défendant Oalies by the three and five years' statutes of 
limitation. 

"(2) As between the défendants, trustées, F. A. Rice, T. W. House, and W. 
C. Oliver, on the one hand, and the défendant Oakes on the other, the trus- 
tées are not entltled to recover against Oakes. Oakes Is not an innocent 
purchaser for value, witliout notice as to the trustées, if such défense be 
ayailable In an action at law. But, In the judgment of the court, the proof 
plalnly shows that as to Oakes the clalm of said trustées, défendants, Is 
barred by the three and flve years' statutes of limitation. 

"(3) ludgment wUl be rendered that the plaintiff take nothing by Its suit 
as against the said trustées, défendants, and the said défendant Oakes, and 
that, as to such défendants, the costs be adjudged against the plaintiff." 

By the term "title," as used in the statutes of Texas prescribing 
what is called the "three-years limitation," is meant a reguljir chain 
of transfer from or under the sovereignty of the soil ; and by "color 
of title" is meant a consécutive cbain of such transfer down to such 
person in possession, without being regular, as if one of the me- 
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morials or muniments be not registered or not duly registered, or be 
only in writing or such like defect as may not extend to or include 
the want of intrinsic fairness and honesty. To support the flve- 
years limitation, the party setting it up is required to show that 
he is claiming under a deed or deeds duly registered. Rev. St. Tex. 
1895, arts. 3341, 3342. 

As the land in controversy was exeepted out of Willis' convey- 
ance, covering ail the other part of the north half of the Morgan 
league to Oakes, he was not able to show, and did not show, either 
title or color of title or deed of any kind to the land in controversy, 
and therefore did not make out either his plea of three years' or of 
five years' limitation. We concur with the judge of the circuit court 
in holding that the corporation, P. J. Willis & Bro., claiming un- 
der and through the executors of R. S. Willis, cannot recover the 
land in controversy, because, while it appears from the findings of 
faet that the title to it did vest in R. S. Willis at the time of his 
purchase, in 1881, by reason of the fact that he became a purchaser 
of the whole half league for value, without any actual or construc- 
tive notice of the prior conveyance, his recitation in the deed to 
Oakes shows that, having subsequently received such notice, he put 
on the face of his spécial warranty deed to his vendee a réservation 
which protected the title of the trustées F. A. Rice, T. W. House, 
and W. C. Oliver, and put it beyond the power of his executors to 
convey any title thereto to the plaintifE below, the plaintiff in error 
herein. There being, therefore, no title remaining in the estate of 
R. S. Willis which his executors could convey to the corporation, 
P. J. Willis & Bro., and hence no title in that corporation, and there 
being no right, légal or équitable, in Oakes to the land in controversy, 
and no support whatever to his plea of three and flve years' statute 
of limitation, by reason of this lack of any deed thereto, and the land 
having been, in good faith and for an adéquate considération, con- 
veyed by Louis Moore, the common source of title, to the predeces- 
sors in the trust of the trustées F. A. Eice, T. W. House, and W. 
C. Oliver, the title has continued to be in the trustées for the bene- 
flt of the Houston & Texas Central Railway Company, and remains 
theirs in law and in equity. 

We conclude, therefore, that the judgment of the circuit court is 
not supported by the findings, and that the findings require that the 
judgment should be rendered in favor of the trustées F. A. Rice, T. 
W. House, and W. C. Oliver. It is therefore ordered that the judg- 
ment of the circuit court is reversed, and is now hère reformed and 
rendered so as to vest the title to the land in controversy in the 
défendants, trustées, F. A. Eice, T. W. House, and W. 0. Oliver, 
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BRSKINB et al. v. STBELE COUNTT. 
(Circuit Court, D. North Bakota, S. E. D. May 28, 1898.) 

1. CONSTITDTIONAL LAW — StATUTÉ VAilDATING FORMER InVALID CONTRACT. 

Plàintiff sued on a county warrant, and was defeated on the ground 
that the county commissioners had no authority to contract for the services 
the warrant was given for. The state législature afterwards passed an 
act authorlzing contracts of a Uke nature, and validatiug those theretofore 
made. Eeld, that the act was not unconstitutioual, either as an exercise 
of judloial power or a deprlvatlon of the county of its property without 
due process of law, nor was It In violation of the provision fprbidding 
donations to Indlvlduals. 
3. Ke8 JddicAta. 

In such case, the prior judgment was no bar to the subséquent action 
on the validated contract. 

This was an action bj the administrators of Massena B. Erskine 
against Steele county, N. D., to recover on a county warrant. 

Newman &, Spaulding, for plaintiffs. 

P. W. Aines and George Murrây, for défendant. 

AMIDON, District Judge. ÏMs' action is submitted to the court 
without a jury upon an agreed statement of facts, which may be 
summarized as fpllows: Thè défendant, Steele countyj was organized 
on the 23d day of June, 1883^ out of territory which had been pre^ 
viously embraced in the côuntiés of Traill and G-riggs. Thereafter 
its board of commissioners employed one E. J. McMahon to tran- 
scribe the records in the offices of the registers of deeds of the old 
counties afifecting the title to real property situated in the new. The 
work was prepared by Mm pursuant to the contract, and on the 19th 
day of Novèmber, 1883, the defendant's board of commissioners au- 
dited and allowed his claim àt the siim of $2,010, and caused a county 
warrant to be issued to him for the amount of f 2,680; the excess over 
the amount of the claim being fur the purpose of making good the 
discount at which the warrants of the county were selling at that 
time. McMahon transferred the warrant to Massena B. Erskine, 
who thereafter brought an action upon it against the county, in which 
he recovered a judgment in the trial court, but thè suprême court 
of the state, on appeal, reversed this judgment, and directed the 
lower court to dismiss the conlplaint, with costs. Judgment was 
entered accordingly in the trial court, a'nd that portion of it relating 
to costs was paid by the plâîntiffs, who had been substituted in the 
action upon the death of the original plàintiff. The décision of the 
suprême court was based wholly upon the following grounds: First, 
that, at the time the contract was made with McMahon, the county 
commissioners had no power or authority, under the law, to make the 
same; and, second, that they had no power or authority to issue any 
warrant for a greater sum than the amount that was agreed to be 
paid for the services rendered. This décision will be found in 4 
N. D. 339, 60 N. W. 1052. In the course of the opinion the court 
uses the following language : 

"Whether the transcription made by McMahon would or would not possess 
any légal valldlty as notice or otherwise is unnecessary to décide in this case? 
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but, to say tbe least, tbere is grave reason to doubt the légal value of such 
transcribed records." 

This décision was rendered in November, 1894. For the apparent 
ptirpose of meeting the objections thus raised, at the next session of 
the législature of the state, which convened in January, 1895, an act 
was passed which provided as follows: 

"When a new county Js organized in whole or în part from an organized 
county, or from territory attached to such organized county for judicial pur- 
poses, it shall be the duty of the commissioners of such new county to 
cause to be transcribed in the proper books ail the records of deeds, or other 
instruments relating to real estate in such new county, and ail the contracta 
heretofore made by any board of county commissioners for the transcrlblng 
of any such records are hereby made valid; and ail records transcribed 
thereunder, or under the provisions of this act, shall bave the same efEect in 
ail respects as original records, and any person authorized by such boards 
of county commissioners to transcribe such records shall bave free access at 
ail reasonable times to such original records for the purpose of transcribing 
the same." Acts 1895, p. 43. 

Thereafter the plaintifEs obtained an assignment from McMahon of 
his claim against the county for transcribing the records, and this 
action is brought to enforce its payment. Several objections to 
plaintiffs' right of recovery are urged in the brief of défendant, but 
it seems necessary to consider only the f ollowing in this opinion : (1) 
That the act of 1895 is unconstitutiônal for the reason that it is an 
exercise of judicial power; (2) that it is unconstitutiônal because 
it deprives the county of its property without due process of law; 
(3) that it violâtes section 185 of the constitution of North Dakota, 
which forbids the state or any county * * * to make donations 
to, or in aid of, any individual, association, or corporation; (4) that 
this action is barred by the judgment in the former action. 

An examination of the statutes of the territory of Dakota shows 
that newly-organized counties were usually empowered to hâve the 
records affecting real property embraced within their limits tran- 
scribed. Steele county is the only exception found. The mainte- 
nance of such a System of records is certainly one of the usual duties 
of this class of corporations, and is a public, as distinguished from 
what is sometimes spoken of as a private, function. From this it 
follows that the législature could retroactively legalize the contract, 
unless such action would be an infringement of the constitution. 
The act of a municipality, done without authority previously con- 
ferred, may be confirmed and legalized by subséquent législative en- 
actment, when législation of that character is not prohibited by the 
constitution, and when that which was done would hâve been légal 
had it been done under législative sanction previously given. Super- 
visors V. Brogden, 112 U. S. 261, 5 Sup. Ct. 125; Belles v. Brimfield, 
120 U. S. 760, 7 Sup. et. 736; Springfleld Safe-Deposit & Trust Co. 
V. City of Attica, 29 C. C. A. 214, 85 Fed. 387. The objection that 
the act in question was judicial législation wholly misconceives the 
nature of the act. The législature did not déclare the contract valid 
which the court had adjudged invalid, but made it valid by imparting 
to it the législative sanction which the court had declared was the 
only élément wanting to its valîdity. The act did not cônstrue. but 
completed, the imperfect contract which the county had made. Seiz- 
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ing upon the duty that, in good consdence, rested upon the county 
to pay for the service wMch it had received, the législature, by virtue 
of its authority Over the municipality as a public agency of the state, 
ratified its act, and thereby changea its moral duty into a légal obli- 
gation. Its act was formative, not judicial. The want of power 
in a municipal corporation to enter into a contract is usually dis- 
closed for the first time by an adverse décision in the courts, and, if 
it should be held that such a décision precludes the législature f rom 
curing the defect, rétroactive législation would be defeated in those 
cases in vi'hich it has heretofore been most frequently used, and in 
which it has its highest justification. Such is not the law. 

The leading authority upon this subject is Town of Guilford v. 
Cornell, 18 Barb. 615, 13 N. Y. 143. In that case Cornell and Clark, 
as commissioners of highways, prosecuted an action on behalf of the 
town by direction of the town meeting, and, having been defeated, 
were compelled to pay $657.22 as costs of the litigation. They pre- 
sented a claim for that amount to the town board, which was rejected, 
and thereupon they brought suit for its recovery. They succeeded 
before the référée, but the court set aside the judgment, and dis- 
missed the complaint, with costs, upon the sole ground that there was 
no authority in law for the prosecution of the original action in which 
the costs accrued, and this décision was afiSrmed on appeal by the 
court for the correction of errors. The législature thereupon passed 
a law legalizing the claim, and directing the fevy of a tax upon the 
town for its payment. The case above referred to, reported in 18 
Barb. 615, 18 N. Y. 143, was brought by the town to restrain the im- 
position of this tax, and one of the main contentions in support of the 
action was that the act legalizing the claim was void as judicial légis- 
lation. See 18 Barb. 623, 629, 641. The court held this position un- 
sound, the writer of the opinion saying: 

"I am unable to see in what respect this act cornes In conflict with any 
power which the judlciary has exercised or which it deems itself authorlzed 
to exercise. The equity of the claim of Cornell and Clarlc was not consldered 
by the court, and for thé reason that the question presented was one of 
strict law, dependlng entirely upon whether authority to sue had been con- 
ferred upon them by statute, and the court held that it was not; and hère 
its functions ended. The judgment of the court has not been interfered 
with or their Jurisdiction assumed; ail that has been done is to afCord relief 
whêre the court, if they would, could not." 

This décision is cited and approved in Wrought-Iron Bridge Co. v. 
Town of Attica, 119 N. Y. 204, 23 N. E. 542. In that case the plain- 
tiff had constructed a bridge for the défendant. Its claim for pay- 
ment of the contract price having been rejected, suit was brought. 
Plaintiff obtained a verdict, but, upon motion for a new trial, the 
judge presiding at the circuit set aside the verdict, holding "that 
the contract with the plaintiff for the construction of the new bridge 
was without authority; that ail the proceedings were unauthorized 
and ineffectual to bind the town ; and that the plaintiff could not 
recover." Nothing was done to review this judgment, but the plain- 
tiff had recourse to the législature for relief. An act was passed by 
which the proceedings of the town were legalized and the contract 
made bindiug upon it. After the passage of this act a new a&tion 
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was brought by the plaintiff, which was resisted upon the ground 
"that the législature had no power to legalize and validate a claim 
against the town which had already been declared invalid by the 
judicial tribunals." Upon a review of the authorities, the court of 
appeals declared this position untenable, and sustained a judgmeut 
in favor of the plaintiff. 

Pennsylvania v. Wheeling & B. Bridge Co., 18 How. 421, is a strik- 
ing illustration of the power of the législature to render lawful that 
which has been declared unlawful by the courts. In that case the 
suprême court adjudged a bridge which had been constructed across 
the Ohio river at Wheeling, under an act of the législature of Vir- 
ginia, to be an obstruction to navigation, and a common nuisance, 
and ordered it to be so changed as not to interfère with vessels in 
use upon the river. The ground upon which the décision rested was 
that the bridge had been constructed over a navigable stream with- 
out authority of congress, and in violation of rights secured by con- 
gressional législation. Thereafter congress passed an act which was 
in direct contravention of the decree. It declared the bridge which 
the court had adjudged to be a nuisance to be a lawful structure, 
and, instead of requiring the bridge to be accommodated to the ves- 
sels, it required the vessels to be so operated as not to interfère with 
the bridge. This act was assailed as, in efEect, annuUing the judg- 
ment of the court already rendered and the rights determined thereby 
in favor of the plaintiff. But the act was sustained by the court, 
which held that the want of congressional authority was ail that ren- 
dered the bridge an unlawful structure, and, the authority having 
been conferred, its character was changed. The act did not change 
the decree, but the subject-matter upon which the decree operated. 
So, in this casé, the curative act of 1895 did not undertake to annul 
the judgment rendered in the first action. On the contrary, it as- 
sumed its validity, and changed, not the judgment of the court, but 
the contract in respect to which the judgment was rendered. 

The question as to when a curative act of the législature is an 
infringement upon the judicial power is ably considered in Howell 
V. Citv of Buffalo, 37 N. Y. 271, 273; State v. Qty of Newark, 34 
N. J. Law, 236, 240; Mills v. Carleton, 29 Wis. 400, 416; City of 
Emporia v. Bâtes, 16 Kan. 495 (opinion by Brewer, J.); Donnelly v. 
City of Pittsburgh (Pa. Sup.) 23 Atl. 394. Thèse were ail cases in- 
volving the validity of acts authorizing the reassessment of spécial 
assessments which had been adjudged void and the collection there- 
of enjoined. The législation was assailed upon the constitutional 
ground which we are now considering, and was in each case sustained 
by the court. It has not escaped notice that the opinions are care- 
ful to point ont that the acts in question did not attempt to legalize 
or enforce the assessments which had been adjudged illégal by the 
court, but simply authôrized a reassessment against the property 
benefited. This distinction, however, grows out of the nature of 
taxation. The législature has no power to impose a spécifie tax 
upon particular property. An assessment and an opportunity to be 
heard are essential to a valid tax. No such limitation exists, how- 
ever, when the législature is dealing directly with a municipality 
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which; bas nô rigM to à hearing béforeobligatioasareimposed upoc 
it by the State. : 

A corisideration of tbe nature of the défendant corporation, and 
thé tenure by which it holdis ail its property and rights, will afford a 
complète answerto the contention that it had a vested right under 
the judgment in the former action of ■which it could not be deprived 
by the législature. The défendant is a public quasi corporation, cre- 
ated solely for governmental purposes. It holds ail its property and 
rights, not as a private proprietor, but for the performance of those 
public duties with which it is charged by law. Béing a mère instru- 
mentality of the state for the eonvenient administration of govern- 
ment, it is at ail times, both as to its powers and its rights, subject 
to législative control. While it is no doubt true that the législature 
bas not such transcendent and absolute power over thèse bodies that 
it can apply property held by them tci private purposes or to public 
purposes v?holly disconnected with the community embraced within 
their limits, still it is likewise true that a purely public corporation, 
like a county, cannot acquire -any vested interest which will pre- 
clude the législature f rom directing the application of ail its prop- 
erty and rights to the performance of those governmental functions 
which peïtain to the community embraced within the corporation, 
and for the performance of which the corporation waS created. If it 
were othèrwise, counties, instead of being agencies of the state for 
administering the government, woûld be petty sovereignties, to im- 
pede'ând defeat the state with claims of- local interest and authority, 
Maryland V. Baltimore & 0. E. Ce, 3 How. 534; East Hartford v. 
Hartford Bridge Co., 10 How. SU; Board v. Lucas, 93 U. S. 108; 
Board V. Skinkle, 140 U. S. 334, 11 Sap. Ct. 790; Ne'w Orléans v. New 
Orléans Waterworks Co., 142 Û. ff» 79, 88, 12 Sup. Ct. 142; Creighton 
V. Board, 42 Cal. 446; Dill, Mun.Gorp. {4th Ed.) § 61 et seq. If it 
be thé law thàt thèse public quasi corporations cannot acquire a 
vested right in property or coitraot which can limit the power of the 
législature in applyingthesame tothe public purposes of the corpora- 
tion, muchless can the défendant in this case claim, as against the 
législature, a'vèsted right in a judgment simply declaring in its 
favor the défense of ultra vires. If the judgment hâd not been ren- 
dered, the législature might have'legalized the aets of the défendant, 
and commanded it to apply fùnfls in its treasury to the payment of 
the plaintiff'S daim. The most that can be said of the judgment is 
that it is property like the funds In the county treas^ury, and if the 
one could be controUed and applied by législative act the other could 
also. ' 

A further answer to this objection is found in the nature of the 
judgment rendered in the flrst action. That judgment entitled the 
county to recover neither money nor property, but merely declaredt 
a défense, and it is difiBcult to see how such a judgment can create 
any higher fîght than the antécédent right whose existence it de 
clares. The obligations of private: parties must be determined by the 
law in force at the tîme of the transactions ont' of which they accrue. 
But, as we hâve already seen, this principle does not apply in case 
of public corporations so as to precïude the passage of curative acts- 
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It being côncedt<d that the défendant had no vested right as against 
the législature in the défense of ultra vires, how can a judgment 
which simply déclares the existence of that défense create a better 
right than the défense itself? 

The contention that the act in question is in violation of section 185 
of the constitution of North Dakota, which forbids the state or any 
county to make donations to, or in aid of, any individual, association, 
or corporation, is based upon Conlin v. Board (Cal.) 33 Pac. 753; 
Id., 46 Pac. 279. Both thèse décisions in volve the validity of an act 
whereby the législature of the state of California attempted to im- 
pose upon the city of San Francisco the duty of paying for gradin g a 
Street, a spécial assessment levied for that purpose having been de- 
clared invalid. The court held the act void under the constitution 
of California, which in its gênerai features is similar to section 185 
of the constitution of North Dakota. The gist of the décisions is 
contained in the following language: 

"The power of the législature to appropriate any of the public moneys in 
the state treasury, or to direct the appropriation of the public moneys of a 
municipality, in cases lllje the foregoing, was taken away by the présent 
constitution; and It can now make no appropriation of public moneys for 
which there is no enforceable claim, or upon a elaim which exists merely 
by reason of some moral or équitable obligation, which the mlnd of a gên- 
erons, or even a just, individual, deallng with hia own moneys, might prompt 
hlm to recognize as worthy of some reward." 

CoBstitutional provisions similar to those of California and North 
Dakota hâve existed in most of the states of the Union for many 
years. They were adopted to correct the abuse by which municipal 
ities, particularly in the West, were overwhelmed with debt through 
gratuitous donations to aid in the construction of railroads and 
other like enterprises of internai improvement. With the exception 
of the California case above referred to, such limitations hâve never 
been held to forbid législation validating the acts of municipal cor- 
porations which were void for want of authority which the législa- 
ture might hâve originally conferred. A construction of a constitu- 
tional provision, which would compel the state to be less just than 
^lonorable men and would make the public agencies of the state 
repositories to keep without payment whatever could be got without 
authority, certainly should not be adopted, except in obédience to the 
most imperative and unequivpçal language. The provision under 
cons-ideration imposes no such necessity. The state, as the source of 
justice, ought itself to be just, and should hâve authority to compel 
its public agencies to do justice; and it ought not to be determined 
by a forced construction that a people hâve ordained for their gov- 
ernment by solemn constitutional provision a standard of honesty 
which would be condemned by ail honorable men in the transaction 
of private business, To dipcharge an obligation which rests upon full 
value received is neither a "gift" nor a "donation." Failure to dis- 
eharge such obligations is aptly characterized by Judge Caldwell as 
''that vulgar type of dishonesty which consists in obtaining goods 
on crédit and then refusing to pay for them." American Nat. Bank 
V. National Wall-Paper Co., 23 G. G. A. 33, 77 Fed. 92. The restric- 
tion was originally directed against mère gratuities in aid of privatp 
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enterprises, and there is nothiiig in the language of the eonstitution 
of North Dakota to indicate a change in this original pnrpose. Tlie 
practice of validating the acts and contracts of municipalities which 
were void for want of authority has existed since the establishment 
of the government, and has been quite as fréquent since the consti- 
tutional restrictions against making donations of public money as be- 
fore; and, with the exception of the case of Oonlin v. Board, such 
législation has never been held unconstitutional. Dill. Mun. Corp. 
§ 75. On the contrary, it has met with gênerai approval. New Or- 
léans V. Clark, 95 U. S. 644; Erskine v. Nelson Co., 4 N. D. 66, 58 
N. W. 348; Trustées v. Eoome, 93 N. Y. 313, 325; Cole v. State, 102 
N. Y. 48, 53, 6 N. E. 277; Wrought-Iron Bridge Co. v. Town of At- 
tica, 119 N. Y. 211, 23 N. E. 542; Mayor, etc., of New York v. Tenth 
Nat. Bank, 111 N, Y. 446, 459, 18 N. E. 618. Sections 10 and 11 of 
article 7 of the New York constitution are nearly identical in lan- 
guage with section 185 of the constitution of North Dakota. 

The contention that the former judgment is a bar to this action is 
equally untenable. "The conclusive character of a judgment extends 
only to identical issues, and they must be such, not merely in name, 
but in fact and in substance. If the vital issue of the later litiga- 
tion has been in truth already determined by an earlier judgment, it 
may not be again contested; but if it has not, if it is intrinsically 
and substantially an entirely différent issue, even though Capable of 
being dçscribed in similar language, or by a common form of ex- 
pression, then the truth is not éxcluded, and the judgment no an- 
swer to the diJBCerent issue." Palmer v. Hussey, 87 N. Y. 303, 306. 
The former judgment between thèse parties simply declaréd the con- 
tract unenforceable because it waa made without législative author- 
ity. Hbw can such a judgment be à bar to an action upon the same 
contract after it has recèived thé' législative sanction? Judgments 
deielare the rights of parties at i^hetime they are pronounced, but do 
not preclude the assertion of rights subsequently acquired. In reply 
to an objection identical With ihat which we are now considering, 
the suprême court said: 

"It surely cannot be serîously urged'that the législature Is stripped of It» 
power to authorize a contract to hâve effeot In the future by judiclal Inter- 
prétation of thecontraxît, and which: at the times had référence to the présent 
and the past pnly. A very large proportion of the législation in. alï the status 
Is prompted by "the décisions of the courts, and Is Interided . to remedy some 
mlschief polnted ont or resulting froni the utteraùces of the courts Of the 
country." New Orléans v. New Orléans Waterworlss Co., 142 U. S. 79, Ô2, 12 
Sup. et. 142.' 

The presçht aétion comeS within the principle of a second suit to 
recover real property based upbn a newly-aequired title. Such an 
action is nevèr barred by an adverse judgment in respect to the same 
property, which waa rendered before the new title was acquired. 
Éailroad Co. v. Smith, 160. C, A. 336, 69 Fed. 579, Judgment ïnust be 
entered in favor of the plaintiff f or the amount claimed in thé com- 
plaint, and it is so ordered. ' . ; i 
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MTJTUAL LIFE INS. CO. OF NEW TOEK v. LOGAN, 

(Carcult Court of Appeals, Ninth Circuit. Febniary 28, 1898.) 

No. 3&3. . 

L Action on Insurance Polict— Evidence— Déclarations. 

In a suit by an exécuter to collect an Insurance policy upon the llfe of hls 
testa ter, wien the Issue la whether or not tlie contract was consummatecl, 
It Is error to allow the plaiiîtlff to testify to déclarations by his testator 
golng to show that he acknowledged liability upon his premium note, In 
order to show an acceptance by him of the policy. The suit being on the 
policy, and not on the note, such déclarations cannot be considered as against 
Interest. 

Il Same— Bes Qest2b. 

Déclarations made 10 days after the alleged dellvery of an Insurance policy 
eannot be admltted In évidence, as part of the res gestœ, to show sucâi de- 
llvery. 

& Insurance — Prbmium Note — Authobitt of Agent to Accept. 

The agent of a life Insurance eompany, authorized to close the contract by 
dellvering the policy and coUecting premiums, has. In gênerai, Implied au- 
thority to accept notes for the premiums. 

4. Bamb— RuLEs op Company— Violation — Waiver. 

When the gênerai agent of an insurance eompany has knowledge of fré- 
quent violations by a subagent of a rule of the eompany prohibittog the ac- 
ceptance of notes for premiums, and malles no serious objection, the eom- 
pany must be deemed to hâve waived the application of the rule. 

B. Bame — Efpect as to Thihd Parties. 

A person dealing with an insurance eompany cannot be bound by a rule 
of the eompany forbidding the taking of premium notes, which Is intended 
for the guidance of Its agents, and of which he has no knowledge. 

6. Same-^Instructions— Premium Note- Allowançe bt Exkcutor. 

Where a premium note has been negotlated by thé agent of the eompany, 
and, on présentation by the assignée, allowed by the maker's exécuter as a 
claim against the estate, It Is error to refuse to instruct that such action 
by the exectitor cannot bind the eompany, the Issue being whether or not 
the contract was ever consummated. , 

7. Tbial— Weioht OP Evidence. 

When there is a variance between the testlmony of a wltness and state- 
ments made by him In letters at the time of the transaction in question, 
and the letters are In évidence, It Is error to Instruct that greater weight 
must be given to the testlmony than to the statements lu the letters. It 
Is for the jury to say which statement they wiU accept. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

The action was brought by Lysander S. Logan, the défendant in error, as 
exécuter of the last will and testament of Thomas J. Logan, deceased, to re- 
cover $10,000 and Interest, alleged to be due upon a certain policy of insurance 
claimed to hàvé been issued by plaintlfC In error, the Mutual Life Insurance 
Company of New York, upon the llfe of Thomas J. Logan. The case was 
tried In the court below before a jury, which rendered a verdict for the plain- 
tlff, the défendant In error hère. In the.sum of $10,000, wlth Interest at 6 per 
cent, per annum from September 28, 1894. Judgment was entered December 
28, 1896, to reverse which the défendant sued out this writ of error. 

The policy In question was for the sum of $10,000, was numbered 581,368. 
and was issued by the eompany on August 28, 1893. The défense Interposed 
In the court below waa that the contract of Insurance was never consummated 
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by Thomas 3. Logan. That was the only issue In tbe case. Thomas J. Logan 
resided near Prineville, Crook county, Or., and on the 26th day of August, 1893. 
signed an application for insurancej and at the skme tlhié 'aind place executed 
a promissory note payable to his own order for the sum of $1,185, due on No- 
vemher Ist thereafter, payable àt the First National Bank ôî Prineville. The 
sum of $1,185 was the amount of the premlum. The note was indorsed in blanU 
by the maker, and delivered at the tlme of the signing of the application to one 
William Johnson, who appears to hâve been a solicitor of Insurance. The ap- 
plication was accompanied with a médical examiner' s teport, also signed by 
Thomas J. Logan, and made by H. P. Belknap, médical examiner, of the same 
date, and was forwarded to oùe F. L. Stînson, an agent of the défendant Com- 
pany at Seattle, Wash., and was by him In turn forwarded to A. B. Forhes & 
Son, at San Francisco, the gênerai agents of the plaintifC in error for the Pacific 
Coast, aiûd by them in turn forwarded to the home office of the company, in 
New York. Thereafter a policy In the fôrm called for by the application was 
issued, and forwarded to Stinson, at Seattle. 
On October 18, 1893, Stinson wrote Logan, from Seattle, the foUcwing letter: 

"The Mutual Life Insurance Company of New York. Eichard A. McCurdy, 
Président. F. L. Stinson, General Agent for Washington and Oregon. 

, "Seattle, Washington, Oct. 18th, 189-. 
"Thos. J. Logan, Esq., Prineville, Or.— Dear Sir: I take pleasure in inform- 
ing you that the company hâve accepted your risk for $10,000, and hâve Issued 
policy No. 581,368, and I hâve forwarded same this day, together with your 
note for $1,185, to the First National Bank of Prineville, where the latter Is 
payable. If ypu wlsh to take the note u]p at once, I Wlll aUow you a discount 
of 1 pet cent, from the face value. '• • * 

"Yoùrs, very truly, F. L. Stinson, General Agent." 

Stinson also "Wrote and sent the follo-Wltig letter to thé First National Bank of 
PrlnevUle: 

"The Mutual tlfe Insurance Company of New York. Richard A. McCurdy, 
Président F. L. Stinson, General Agent, Washington, Oregon. 

"Seattle, Washington, Oct. 18th, 1893, 
"First National Bank, Prineville, Or;— Dear Sirs: Incïôsed please flnd policy 
No. 581,368, T. J. LOgan, amount, $10,000, together' with his note due Nov. 
Ist, In amount $1,185, which please collect and remit, less your charges, cost 
of exchange, etc. Klndly deliver the policy to Mr. Logan upon payment of 
note. If he wished to pay saiiie at once, 1 per cent, from the faoe of note wiU 
be deducted. • 

"Yours, very truly, F. L. Stinson, General Agent." 

To this communication the bank made tbe foUowing reply; i 

"First National Bank, Prineville, Or. 

. "Prineville, Oregon, 11— 1,1893. 
"F. L. Stinson, Esq., Genl. Agent, Seattle— Dear Sir:' • ♦'■'• Policy of T. 
J. Logan recelved. Mr. Logan says he la unable to pay, and desires tbat the 
policy bè suirehdéred, and note retvumed to him. Please advise. • * ' * 
"Yours, respeetfully, T. M. Baldwin, Cashier." 

Stinson théreuppû advised the baDk'as followa, under date of November 6, 
1893: '. ■ ' , V. n> ■--' . ^ / 

"First National Bank, Prineville,, iOregon— Dear Sirs:; J hâve, your favor qf 
the Ist inst. '• f ,, ♦ Begarding T. îo Logan, I note what you say. Please hold 
the policy subject to Ws call; that Is.'^hen he pays the note, deliyer same to 
blpi. If the note isnot paidwithln four days from receipt of this letter, kindly 
retum same to me, and I will proceed to collect same;: WJU you kindly advise 
me if Mr. Logan ts good for the amount of his note?: If he will pay one-half 
of the face o£ the note, klndly aceept and. Indorse same, :TOd bave promSsed him 
tlme to pay the balance. Thanklng you] ta anticipation of an. early reply, 

. "Yours» very.truly, , . F. L. Stinsofl, , General . Agent." 
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He also, on the same day, wrote to Thomas J. LpëaA tHe follo-w-ing letter: 

"The Mutual Life Insurance Company of New York. Eichard A. McOurdy, 
Président. F. L. Stinson, General Agent, Washington, Oregon. 

"Seattle, Washington, Nov. 6th, 1893. 
"T. J. Logan, ESq., Prlnevflle, Or.— Dear Sir: I am advised by the First 
National Bank, under date of the Ist inst., that you state that you are unable 
to meet your note of $1,185, which I had sent to the above bank for collection, 
same being due on Nov. Ist. I had hoped that you would hâve met this 
liote promptly, and trust that upon receipt of this you wUl take the same np im- 
mediately. If unable to pay the fuU amount, if you will pay half of the note 
I will give you time on the balance. I must insist, however, upon the payment 
of at least half immediately. Kindly let me hear from you by return mail, and 
oblige, 

"Yours, very truly, F. L. Stinson, Général Agent." 

The bank, on the 14th of November, 1893, sent the foUowing communication 
to Stinson: 

"First National Bank of Prineville. 

"Prineville, Or., Nov. 14th, 1893. 
"F. L. Stinson, Esq., General Agent, Seattle, Wash.— Dear Sir: I return here- 
with your note on T. J. Logan for $1,185.00. Payment refused. Mr. Logan 
refuses to accept policy. 

"Yours, very truly, T. M. Baldwin, Cashier." 

To this letter Stinson sent the following letter to the bank: 

"The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
Président. F. L. Stinson, State General Agent, Washington, Oregon. 

"Seattle, Washington, Nov, 20th, 1893. 
"First National Bank, Prineville, Or.— Dear Sirs: I hâve your favor of the 
14th inst., retuming note of T. J. Logan, in amount $1,185. Please hold the 
poliey subject to Mr. Logan's call. Kindly advise me the amount of expénses 
for your trouble in this matter, and I will remit. 

"Yours, very truly, F. L. Stinson, General Agent." 

Thereafter the policy appears to hâve eontinued In the possession of Baldwin 
until March 29, 1894, when he rèturned the same to W. S. Pond, at that time 
the cashier of the plaintitt In error, at Seattle, Wâ:shington, upon a request as 
contalned In the following letter: 

"The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
Président F. L. Stinson, State General Agent, Washington, Oregon. 

"Seattle, Washington, March 24, 1894. 
"First National Bank, Prineville, Or.— Dear Sirs: Kindly send the Logan 
policy hère, No. 581,368, as per Indosed order from Mr. F. L. Stinson, and 
oblige, 

"Yours, very truly, Wm. S. Pond, Cashier." 

It was sùbsequently sent on to the company'S home office for cancellation. 
The note was retumed to Stinson, as per hls request, on or about November 
20, 1893, It was by him given to the National Bank of Commerce, at Seattle, 
Wash., to secure the payment of advances made to him by the bank prior to 
November 25, 1893, and for further advances to be thereafter made. On No- 
vember 25, 1893, the note was mailed by the bank to one J. Park Henderson, 
an attomey at law, at Portland, Or., to endeavor to collect for the bank. Suit 
was thereupon brought on the note on November 29, 1893, by Henderson. A 
demiurer, answer, and reply were successively flled, and it appears that on May 
7, 1894, following, the suit was dismissed without préjudice by order of court, 
on motion of counsel for défendant, Thomas J. Logan. Nothing appears to 
hâve been done in regard to collection of the note, beyond its iDeing held by the 
National Bank of Commerce as collatéral for moneys theretofore and thereafter 
advanced to Stinson, until August 31, 1894, when it was sent by the National 
Bank of Commerce to the First National Bank of Prineville, Or., in a letter 
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dated July 31, 1894. It was retwrned to.the National Bank of Commerce by 
a letter dated August 29, 1894, whlch reads as foUows: 

"First National Bank of prinévUle. 

"Prineville, Or., Aug. 29th, 18&4. 
"The National Baijk of Commerce, Seattle, Wash.— Dear Sirs: We return 
herewith yonr collection, No. 8,553, T. J, Logan, for $1,185 and interest ï. J. 
Logan, thé maker, is iiow dead, ,anà bis son, L. S. Logan, Is the exécuter of his 
will. He }nf orms me that the noté will hâve to take the regular course of sueh 
matters In this state., A copy of the note, duly sworn to, must be filed with the 
exécuter, and paid by order of ttie probaté .1udge. 

"Yours, very truly, > [Signed] T. Tk. Bàldwin, Oashier." 

It further appeaïs that the note was thereafter flled and proved up against 
the estate of Thomas J. Logan, deceased, by the National Bank of Commerce. 
The latter died at PtflneviUe, Or.,' July 10, 1894. 

The déposition of Baldwin, the casWer of the First National Bank of Prine- 
vllle, was Introduced In évidence, froin whieh it appears that he téstified as 
follows in regard to his possession of the policy and his conversations with Lo- 
gan in regard to It: That he knew Thomas J. Logan; that he (the witness) 
was cashier of the First National Bank at Prineville, Or., and had been sucli 
for nlne years past continuously; that he was cashier in November, 1893, and 
remembered receiving a promlssory note signed by Thomas J. Logan, dated 
at or near Prineville, Or., August 26, 1893, whereby said Logan promised to 
pay to the order of himself, on November 1, 1893, the sum of $1,185, with inter- 
est; that he received the letter of October 18, 1803, from F. L. Stinson, con- 
taining policy of Insurance No. 581,368, with the- note above referred to, The 
déposition showed that the witness -^syas asked the following question, among 
others, upon examination in chief: "Q. What did you do with the poUcy aïfer 
receiving this letter î" After objection and exception, hé replied: "I flled It 
in Mr. Logan's namé in the bahk." That the policy was placed in a, case kept 
for that purpose, àlphabetlcally arranged, under Mr. Logan's initiais; that 
the case was kept for the purpose of holdhig the papers of customers of the bank; 
the bank habitually had papers there bélpnglng to Mr. Logan, but could not say 
that any were there at that partieùlat tlfie; the papers wére kept for safé- 
keeping; that It was customary for the bank to receive and safely keep papers 
for its customers and patrons; that Mr. Logan was a patron of the bank, and 
that there was a definite understandlng .bet^een the bank and Mr. Logan' th^t 
the bank çhould kgep his papers; fox ;.safé-keeping, they being left there and 
received by the bank as an accommodation to hlm; that the eustom alluded to 
had existed ever since the bank w^„orgamzed, which was about sis years prior 
to the date last teferred to; tbâ*t upon" the receipt of thé letter from Stiûson 
of October 18, 180^,' he gave thè'tiolicy and note to IjOgan; that he thinks 
Logan took thé policy in his hancls; and then handed it back; that Logan did 
not refuse absolutely to accépt the policy; that Logan did, not instruct him to 
return the tolfcy, but that he did not remember that Logan instructed him to 
keep the policy for him; that Logan told him that, If he could not "aise the 
money, he would lîke tù retum the policy; that he received no Ipstfuetions 
or directions with. . Relation, tp thip Rpllçy from Logan after November 14, 1893; 
that he did not réiiiember having àiiy communication with him or any one 
acting for him after that tlme; that he, might not remember, as it was a 
good while ago; that he did not remeijiber that Logan instructed him to kéep 
the policy for film; that he (Jliogàn) did not instruct hlm to retm'n the policy; 
that subséquent tp November' 20th, ■«'heh Stinson wrote to the First National 
Bank telling theni to "hold the policy subject to Mr. Logan's call," he held the 
poliqy subject to, Mr. Logan's call; thàt, hàd Logan callefl for the poUcy while 
)t was la the bank, subséquent to that daté (November 20, 1898), hé would hâve 
delivered it to him; that Logan madè, ho objection to receiving the policy subsé- 
quent to the daté witness received instructions from Stinsoin to hold the policy 
subject to, his c^all; that, vi/hçii he èaid that Logan désu-ed to hâve the policy 
returned and his note delivered to him, he (witnes^) Svas referring to a time 
prior to Noyember 20, 1893; that he thought ne must hâve informed Logan 
that the policy was in his box af ter November 20, 1893, but that he had no dis- 
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tinct recoUectton as to the time, and thought so because It wouia hâve been 
thelr custom to do so. He further deposed as follows: "Q. Hâve you any dis- 
tinct recollection that you are willing to say certainly that you notified bim 
that you had plaeed the policy with hls papers? A. I don't remember distinctly 
of notifylng him at that time. Q. You can't say whether you did or not? A. 
Only it being In the Une of my duty to do so. Q. It was your custom to do 
so? A. Yes, sir. Q. But you knew there had been a refusai on Mr. Logan's 
part to accept this policy before that because he could not pay this note? A. 
That was the only reason he ever gave. Q. You knew the fact that he re- 
fused to take the policy, didn't you? A. I knew that he could not take it under 
the clrcumstances. Q. Well, you knew that he had declined to accept the 
policy, and wanted you to return it? A. On the ground I hâve stated. Q. You 
knew that. Now, knowing that fact, did he ever change his mind or instruc- 
tions to you in référence to that policy to your knowledge? A. No." ïhe wit- 
ness further testified, substantially as follows: That before writing the let- 
ter of November 1, 1893, he conferred with Logan in référence to the payment 
of the note and the delivery of the policy, and that said letter was written from 
what Logan told him; that before writing the letter of November 14, 1893, 
he also conferred with Logan In référence to the note and policy, and that said 
letter was also written from wbat Logan told him; that he had only one con- 
versation with Logan up to that time; that the letter of November 1, 1893, 
was written shortly after said conversation, and that of November 14, 1893, 
was also based on said conversation; that no person was présent at the con- 
versation; that he thought that after receiving the letter of date November 
6, 1893, he must bave communicated to Logan the offer of Stinson that, if he 
could pay half of the face of the note, he might bave time on the balance; 
that Logan did nothing in relation thereto; that he does not remember what 
Logan said In référence thereto; that Logan did not show him a letter he had 
received from Stinson bearing the same date, with référence to this matter; 
that he (witness) never saw such letter. The witness further testified that 
about March 29, 1894, he received a letter of date March 24, 1894, from W. S. 
Pond, Inclosing an order from F. L. Stinson, dated March 14, 1894, both ad- 
dressed to the First National Bank of Prineville, Or., and that he acted upon 
the said order and letter, by returning, on March 29, 1894, the policy to W. S. 
Pond, Seattle, Wash.; that he did not remember notifylng Logan that the 
policy was to be retumed; Logan never told him to return the policy; was an 
intimât» frlend and intimate business acquaintance of Logan for many years; 
does not remember that he notifled Logan that the parties had requested a 
return of the policy; Logan had not called for the policy, and he (witness) 
wanted to see him get his note back; that he took the liberty to return tha 
policy; that he felt authorized to return the policy from what he knew of 
Logan's wishes in the matter; that he does not remember that he communicated 
with Logan after returning the policy as to his having done so; does not re- 
member havlng told him that he retumed it. He further testified that he did 
not notify Stinson that he had plaeed the policy among or with Logan's papers, 
and that Stinson did not know the fact, nor did Logan; that he put the policy 
in the note case for the flrst time after he received the letter advising him to 
hold it sub.lect to Logan's eall. 

F. L. Stinson testified that he was the state gênerai agent of the Mutual 
Life Insurance Company of New York for Washington and Oregon; that hls 
head ofiice was at Seattle; that the Company knew of this désignation; that 
his letter heads sent to him by the Company indicated that he was gênerai agent 
for the States of Washington and Oregon; that his duties were to solieit ap- 
plications for Insurance, to coUect premiums, and to deliver policies, remitting 
the premiums to the company; that, as such agent, it had been his custom to 
receive notes in payment of policies in lieu of money; that he had upon one 
or two différent occasions told a Mr. Forbes, the gênerai agent of the companj 
for the Pacific Coast, that he had taken a great many notes in payment oj 
premiums; that Mr. Forbes advised him not to take too many notes; that he 
should be careful in taking notes; that it had been his custom to deliver poli- 
cies prior to the payment of the notes in many cases. The witness further 
stated that he remembered receiving an application for a policy in this Com- 
pany from Logan, and that he received the same from WilUam Johnson, the 
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agent^' thât'he recëlved at the saiùe tltne'the proinissory note; tMt, after re- 
celviHg the application and the note, he took a copy of the application, and 
sent the original to A. B. Forhes & Son; that the application was accepted by 
the Company; thatihe received from the Company a poUcy in accordance with 
the rôquirements of the application; that he sent the policy and note to the 
First National at Prlneville, Or.; ithat'the National Bank of Commerce of 
Seattle got the note from him, he havihg sold it to that bank for certain in- 
debtedness due by him to the bank; that the note was taken as collatéral se- 
curity; that he had told Mr. Forbes, upon one occasion, of the fact that he had 
sold this note to the National Bank ûf 'Commerce; that, whert he took the note 
from Logan, he took it as payment for the premium; that he never advised 
Mr. Logan or consented to return to Mr. Logan his note in accordance with the 
wishes purported to bave been expressed bythe latter as contiined in the letter 
of Mr. Baldwin of November 1, 1898; that he told Mr. Forbes, upon the oc- 
casion of the latter's visit to Seattle about the last of November, 1893, that he 
had sold the note to the National Bank of Commerce; that Mr. Forbes asked 
him regarding the payment on the Logan poUcy, and that he told about . the 
note, aïid where it was, and thât he told him, further, that he (the witneas> 
could not get the note without paying for it; that it "rtag in the bank, and he 
(witness) could not get it without paying at least one-half of the note; that 
Mr. Forbes said he would look into the matter, and see what could be done; 
that he (witness) thought this conversation occurred in November, 1893, but 
hé would not be positive; that, before wrlting the letter to the Prineville Bank 
wherein he told Mr. Baldwin to hold the poiicy subject to Mr. Logan's call, he 
had Investigated the Personal responslbiUty of Thomas J. Logan, the maker of 
the note, and had found it good; that, at the tlme he took the note, it was 
received by him in payment of the 'premium; that the policy had not thea 
been received; that the note was to mature November, 1893, and he Intended 
that the policy should be tendered'at the time the note matured; that he did 
not 'intend that thé policy should bè dellvered to Mr. Logan before the payment 
of the note; that he could not sky that he did not intend at any time to dé? 
llver the policy until after he had' 'CoUected ^ the money that was due upon the 
note; that he does not remëmber eteV having seen the rules and régulations 
Issued by the company; that he did not think he received à printed bopy of 
the rules and régulations, édition of March, 1893, from Mr. Forbes, governing 
him in his business, and did not hâve any printed instructions at ail; that he 
did not know that, as an agent, he was expressly prohibited from receiving notes 
as payment fb' premlums. :; i 

A. B. Forbes, whose déposition Was taken on behalf of the plaintifC In error, 
testifled that he was the gênerai agent of the company for the states of Cah- 
fomia, Nevada, Oregon, Washington, and other Pacific states and territories; 
that F. L, Stinson was his subagent; With limited powers; that he does not 
know why the policy to Logan was never delivèred, if it was not dellvered, 
except from correspondeace about the policy after it was seht to Stinson; that 
in the latter part of 1893 he vislted Seattle, and was thén told by Mr. Stinson 
that delivery had not been made because' Mr. Logan had not paid the premium; 
that he then told Stinsor that a re-examinatlon must be had, and the premium 
paid, before the delivery of the policy, and that he must give it immédiate at- 
tention; that nothlng was then saîd by Stinson to witness about any note màde 
by Mr. Logan being hypothecated in any bank, nor did the witness know of the 
fact; that he did not recoiiect any conversation with Stinson about the partlcular 
note of Thomas J. Logan for $1,185, payable to his own order. The witness 
further testifled, and produoed and made a part of his déposition a pamphlet 
book, entitled, "Suggestions for the Guidance and Instruction of Local Agents 
and Sollcitorsi Edition of March, 1893, Publlshed for the Mutual Life Insurance 
Company of New York"; that Stinson had a copy of such pamphlet book of 
rules; that among such rules was the following: "Agents are expressly pro- 
hibited ftom receiving notes as payment for premiums." The witness further 
testifled that he had no knowledge of the taking of promissory notes for the 
payment of premiums' by soliciting agents of F. L. Stinson or by F. L. Stinson, 
and that, after CO days from the date of the policy,' a re-éxamination of theap- 
plicant was required, and the premium was requïred to be paid before the 
policy was dellvered; that Stinson was not a gênerai agent: that he was a sub- 
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agent, he (witness) being the gênerai agent for the company on the Ooast; that 
Stinson held hlmself ont as gênerai agent, wlth the knowledge of witness; that 
he was In the employ of witness; that he had no doubt that Stinson represented 
himself as gênerai agent of the company. 

The plaintiff, Lysander S. Logan, son of the deceased, Thomas J. Logàn, and 
défendant in error hère, testified, over the objection of plaintiff in error, that 
he had a conversation with his father abcut the Ist of December,— the early 
part of December,— regarding the note and policy; that his father told him 
he had given his note for the premium ou the policy, and that it was in thè 
hands of attorneys, and he wanted to linow if he (witness) could raise the money 
for bim to lift the note; and that he (witness) told him that he could not at 
that time; and that his father then said, " 'I believe I wiU go to the bank ànd 
get the policy, and see if I can mortgage it for the money to pay the note, ' — 
mortgage it to parties there, to see if he could get the money to lift his note 
with." 

It is, unnecessary to refer further to évidence in the case, as that already 
stated présents, for the most part, the only question at issue, viz. whether the 
contract of Insurance was consummated on November 20, 1893. 

Penton, Bronaugh & Muir, for plaintiff iû error. 

Allen & Allen and John H. Powell, for défendant in error, 

Befor« GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The assignments of error are 32 in number. The errors claimed 
relate to admission and rejection of évidence, refusai to instruct the 
jury to bring in averdict for the défendant, refusai tocharge the jury 
as requested by plaintiff in error, défendant in the court below, and 
exceptions taken to certain parts of the charge as given. It will 
be necessary to consider flrst the alleged errors in admitting or 
rejecting évidence. If the coiirt below committed a material error 
either in the admission or rejection of évidence, it follows that the 
judgment must be reversed, and a new trial ordered. 

One of the assignments of error raises the question whether or 
not the court erred in permitting the witness Lysander S. Logan, 
the plaintiff in the court belpw, to answer the following question: 
"Q. Now, Mr. Logan, did you, subséquent to November, 1893, and, 
if 80, when, hâve a conversation with Mr. Thomas J. Logan regard- 
ing this policy and this note?" To which the witness answered 
as follows: "A. I had a conversation with my father about the 
ûrst of December, the early part of December, regarding the note 
and policy. He told me that he had given his note for the premium 
on this policy, and it was in the hands of attorneys, and he wanted 
to know if I could raiee the money for him to lift his note; . and I 
told him I could not at that time, and he says, 'I believe I will go 
to the bank, and get the policy, and see if I can mortgage it for 
the money to pay the note,' — mortgage it to parties there, to see if 
he couid get the money to lift his note with." In the offer to 
proye this conversation, the following colloquy oceurred between 
counsel and court. Counsel for défendant in error said: "I de- 
sire to proye by this witness that Thomas J^ Logan stated to him 
that he knew that the policy was in the bank, and that he could 
goand get it whenevey he wanted it. That was subséquent to 
November 20,,;L893, in. the early parti of December, 1893, and Thomas 
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J. Logan did say that he wâs going to try to get ît. I offer to 
prove that Thomas J, Logan told this witness that the policy was 
there; that he could go there, and get it; that the attorney was 
after him for this note; that he was going to go to one Maley, and 
borrow the money if he could; if Maley would lend him the money, 
he was going to mortgage the policy to Maley to secure payment." 
Whereupon the court said: "Hâve you examined to see whether 
this kind of testimony was admissible under any circumstances?" 
Whereupon counsel for plaintiff said: "I took it for granted it 
was, if your honor pleases." To which the court replied: "If it 
is a part of the transaction, it is entitled to come in. I think this 
testimony had better come in subject to your objection, giving 
counsel and myself an opportunity to consider the question at a 
later date in the course of the trial." Whereupon counsel for the 
défendant inquired: "You mean both conversations?" To which 
the court replied: "No; I am not speaking of the other conver- 
sation. I am quite clear as to the other conversation, but as to 
this transaction, this matter, that seems to be in the nature of 
an act endeavoring to borrow money." Whereupon counsel for dé- 
fendant excepted, on the ground that it was incompétent and im- 
material. The court then said: "I will allow this testimony sub- 
ject to the objection. I will endeavor to give the jury such direc- 
tions as I think the case warrants." As stated above, it does not 
appear that the court, in its instructions to the jury, again referred 
to this matter. 

We are of the opinion that the admission of this testimony as to 
the conversation the witness hàd had with his f athér at a time sub- 
séquent to Novémber 20, 1893, when the alleged delivery of the pol- 
icy took place, was incompétent and self-serving tefetimony to show 
that Thomas J. Logan had àCcepted and thereby completed the de- 
livery of the policy. In the first place, it was clearly hearsay tes- 
timony. The only way in which such testimony would hâve been 
admissible, the déclarant beihg dead, was a déclaration against 
interest. Btit it does not appeàr to hâve been oflèred as such, al- 
thoùgh the daim is not madë that it would hâte been compétent 
for thât purpose. The conversation cannot, however, be regarded 
as constituting a déclaration against interest, f or it waS' plainly 
intended as, and its inévitable eflect waS that of, self-serving tes- 
timony. It is contended that it was, substantially, a déclaration 
against interest, because Logan admitted his liability upon the note, 
by endeavoring to raise fttnds to pay it; but it iiust be observed 
that, while thé statements indicating an admission of liability 
upon the note would havé been properly admissible in an action 
on the note against Logan or his estàte, the présent suit is not 
bi-ought to eiiiorce a liability against him on the note, but is 
brèught by his eXecutor, who is also one of his héirs and legatees 
under the wlllj to ènforce a liability against the compàny upon the 
policy, in which one of the chief questions of f act for the détermi- 
nation of the jury is whether or not the pblicy was delivered to, 
and accepted by, Thomas J. Logan. The court below, however, evi- 
dently considered it as part of thé téS gfestsô, and admitted it as 
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such. But it is diflficult to see how thîs conversation could be ad- 
mitted as a part of the res gestaî. It took place, according to the 
witness, about the flrst part of December, 1893, although the wit- 
ness does net remember exactly when it occurred. This was at 
least some 10 days after November 20, 1893, when the alleged de- 
livery of the policy took place. A déclaration, to be admissible as 
part of the res gestse, must be contemporaneous with it, and so 
limit, explain, or charaeterize the fact it assists to constitute as 
to be in a just sensé a part of it, and necessary to its complète 
understanding. 1 Greenl. Ev. § 110; Whart. Ev. § 259. That the 
conversation held between Logan, the plaintiff in the court below, 
and bis father, and the statements made by the father in the courae 
of such conversation, are not necessary incidents of the litigated 
act, — that is, vi'hether the contract of insurance was consumniated 
by a delivery of the policy on November 20, 1893, — is too clear for 
argument. The admission of this testimony must hâve had some 
effect on the jury, and, in our opinion, was material error. 

The next question for our considération is whether the court be- 
low erred in refusing to instruct the jury to bring in a verdict in 
favor of the défendant, plaintiff in error hère. This alleged error 
is covered by assignment No. 1. As stated, the only issue in the 
case was whether the contract of insurance had been consum- 
mated. Three questions of fact may be said to arise under this 
issue: (1) Did Stinson hâve the authority to take a note in pay- 
ment of the premium for the policy? (2) Did he, in fact, take the 
note in payment of the premium? (3) Was there a delivery of the 
policy to Logan? So far as thèse questions involve matters of fact, 
it was, undoubtedly, for the jury to détermine them. Smith v. 
Assurance Soc, 13 C. C. A. 284, 65 Fed. 765. Their verdict, sub- 
ject to the law as given by the court, is concluSive on this court, 
especially as the évidence may be said to be contradictory and con- 
flicting. We think there was sufScient 'évidence to go to the jury, 
even excluding the évidence which we think the court below ipi- 
properly admitted. It may not be of the ^strongest and most sat- 
isf actory character, but still it was sufScient to justify the jury in 
passing its judgment thereon. Upon the question of delivery, the 
case depended very much upon the credence given by the jury to the 
testimony of Baldwin, the cashier of the First National Bank oî 
Prineville, Or., and an intimate friend of the deceased Logan. 

Upon the question of law whether or not the taking of a note 
constitutes a payment, it is well settled by the weight of author- 
ity that an agent of a life company, who is intrusted with the busi- 
ness of closing the contract by delivering the policy, has an im- 
plied authority to détermine how the premium then due shall be 
paid, whether in cash, or, as is sometimes done, by giving crédit, 
in which case the agent becomes the créditer of tîae insured, and 
the debtor of the insurer. In that event, though the agent should 
subsequently default, and the premium should ne ver reach the com- 
pany, the policy would still be binding. Kichards, Ins. (2d Ed.) § 
93; Miller y. Insurance Co., 12 Wall. 285; Bail & S. Wagon Co. 
v. Aurora F. & M. Ins. Co.,'20 Fed. 235; Smith v. Assurance Soc, 13 



646 : '87 PEKERAL, REPORTER. :':i:;'. 

C. G. A. 284, 65 Fed. 765. Tlie authorities cited by plaintif! in er- 
roF atenot inconsistent withs this rule. WMle the: rule itself is 
well settledf still an agent mustOtiaTe tlie authority, either actual 
ôp apparent, to take notes in payment of premiums, or; the course 
of business of.the companj^ must be such as to warrant an implica- 
tion of aùttority. Insucance Oo, y. Willets, 24 Mich. 268. Whetli- 
er àr not Stinsonpossessed this authority, either actually or osten- 
sibly, waSj'as hàs been stated, a question of fact. ilt appeared, on 
the one hand, that Stinson "had màde ît a practice of taking notes 
in payaient of premiums, and' thât the gênerai agents knew this; 
that they acquiesced in this method of receiving payment, mak- 
ing no sèrious objection, beyond admonishing Stinson to be cau- 
tions; 'àâ he might in volve himself too heavily. On the other hand, 
Mr. Eorbes, one of the gênerai agents, direetl;^ côntradicted this 
évidence. It was for the jury to pass upon this conflicting évidence. 
It is, ho-wever, fnrther contended that Stinson wàs prohibited 
by a ruJe ofthe cômpany from taking notes. Stinson, in his tes- 
timôny, made some claim that he was not aware of such a rule; 
but, however that: may be, assuming tôt the purposes of the casé 
that bedid not know of therulej the fact remains that there was 
évidence tehding to show that the fconipanyknéw of his fréquent 
Tiolations of the rule, and that it made no objection thereto, be- 
yond. advising Stinson to bfe çaHtiOBs, as he might involve hîmself 
too heavilyi It is not claimëd. that the insured kaèw of this rule. 
■He cànnot be prejudiced in his/rlghts by the failure of Stinson, on 
the one hand, to observe a rûîe ôf the compaliy, and of the com- 
pany^ on the other hand, tb enforce the rulè. It must be deemed 
that the company, through its genieral agent, waived the applica- 
tion of the rule in this case. î Insurance Co. v. Norton, 96 U. S. 
284; Inshrance Co; v. Garder^ 42 U. S. App. 659, 663, 27 G. G. A. 
344, and ^ tPèi. 986. t , i : 
, We now come to corisi-der the charge of the court to the jury, 
•and its refusai to- charge as requested by the plaintifE in error. 
The teouTt çef used to give tJië f oliowing insttiuction : 

" '.'"the fact, lif^ît be'ft.Wct, tiiat t)lànilff,' as exécuter ôf the estate of T. J. Lô- 
'gàn, may hâve -ffillôWèd the nûté ais a claim against the estate, and in favor 
of ;the National Bank of OommeÉee^canâot be considered by you. Such action 
f)y the executoE, ijïvtaken, caiJwt bind tiie ùasurance company or add anything 
to the rigbts ofr, the plaintifE In' ttis çasë.'? 

• This, 'in oupî©t)i»ion,wa8' error. The only issue before the jury 
was whethèr or not the contbiact of insurance was consummated on 
November 20, 1893. Thé mère fact that, long subséquent thereto, 
the note ivas *àllowed as a claim against the estate, caùnot be 
deémed to bind the plaintiff iriseïrw in any -U'ay; the note noifhiâv- 
ing been pr^sented on befeialf > ôft tle insurance company. If the 
iconti^act ' of i iasuf ance ' #8» néVôr consunàmateà, if Logan never 
accepted the poliey^ the f â«t that the bote, whieb àt the outset he 
had' giVeil to «Stinson, ; was allowédias a claim' against his estate, 
caàïlot bind'tbe'insuî'àtfce company,']iop add anything' to thè rights 
of the pMntifEiJ We thihk that' tïië instruction reqùeSted shonld 
bavé bteeii''givén, inviiew of -the- e'vi(fence prfesentefl in the case. 
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The court, în its charge, instructed the jury as follows: 

"Now, In determlnlng what was dbne, or what Logan sald or did, you must 
take the testimony of witnesses as to what Logan did or said, and not consider 
the statements contained in the letters that passed from BaJdwin to Stlnson." 

In objecting to this instruction, the following colloquy occurred 
between the court and counsel for the plaintiff in error: 

"Judge McArthur: We also except to your honor's Instruction to the jury that 
the statements In the letters are not to be considered tiy them as évidence. The 
letters of Baldwin to Stinson are not to be considered as évidence ta the case." 

Whereupon the court, in response to said objection, and before 
the jury retired, said: 

"I do not wish to be understood In that way. I say the statements In the let- 
ters of Baldwin to Stinson as to what Logan did are not to be considered, but, 
Instead, Baldwln's testimony as to what Logan did and said; that they may 
consider that rather than the statements of Baldwin In hls letters as to what 
Logan said." 

Whereupon counsel for défendant replied to the court, in the 
présence of the jury: 

"Yes, I understand the court to draw the distinction between the statement 
In the letter and the statement under oath as évidence; but we consider that the 
statement in the letter ia simply a verljal act, and is the best évidence of what 
was done, coming so recently after the statements said to hâve been made by 
Logan, and are reoeivable in évidence, and sbould hâve full force and efCect as a 
verbal act." 

This part of the charge was clearly error. The jury were told, 
in effect, that they should consider the testimony of Baldwin in 
préférence to the statements made by him, and contained in his 
letters to Stinson. But it was for the jury to say which of the 
statements they preferred to accept. It was for them to pass upon 
the credibility of Baldwin's testimony. They might hâve consid- 
ered that the statements contained in his letters to Stinson written 
at the time weî-e préférable dnd more truthful than his subséquent 
testimony. The significance of this is seen in the f act that in the 
letters Baldwin stated that Logan refused to take the policy, while 
in his testimony he swore that Logan never absolutely refused to 
take the policy, and that, furthermore, he never directed him 
(Baldwin) to return the policy. This variance was matter for the 
jury to consider and judge. It may be that the learned judge felt 
justifled in believing that the testimony of Baldwin was entitled to 
more credence than the statejnents contained in his letters to Stin- 
son; but the instruction was cOuched in such language that it may 
well be that the jury considered they were bound to give more 
weight to Baldwin's testimony than to his statements in the let- 
ters. The court should hâve been careful to distinguish the law 
from the facts. See Starr v. U, S., 153 U. S. 614, 14 Sup. Ct. 919. 

The remaining assignments of error do not, in our opinion, show 
any error committed by the court in its other instructions to the 
jury. For the reasons stated above, the judgment will be reveised, 
and the cause remanded for a new triai 
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NORTHERN PAC. R. CO. v. MTJRRAT. 

(Circuit Court of Appeals, Ninth Circuit. May 9, 1898.) 

No. 872. 

1. Railroad Right op Wat— Dbpinitb Location ôf Northern Pacific — 

RjOHTS OP Sbttlees. 

Act July 2, 1864, § 3, makes the grant to the Northern Pacific Railroad 
Company deflnite, talting eiïect from the date of the act, when the line of 
road is definitely fixed by the company, and a plat thereof flled in the 
gênerai land ofSce. Ufld thàt, when the company thus signifled its loca- 
tion of any portion of its line, It was concluded thereby, and, if it after- 
wards constructed Its road on a différent Hue, it must procure a right of 
way by purçhase or eondemnation proceedings, where private rights had 
intervened. 

2. Samb— Liabilitt for Compensation— Tbansfer ov Land. 

The llability of a railroad company to maiie compensation for land talien 
for right of way is to the owner of the land at the time of the taking, 
and a subséquent vendee has no right of action unless the samé is specially 
assigned to hlm. 

8. Same— Entkt without Rioht— Acquiescencb of Owner— Rbmedy. 

Where a landowner, knowing that a railroad company has entered upon 
his land and is constructing its road without having procured the right of 
way, remains Inactive until the road îs In opération, he cannot malntain 
ejectment for the entry, but is restrlcted to an. action for damages. 

4. Same — Ambndment of Complaint — Waiver op Exception. 

Plalntiff brought ejectment agalnst défendant ra,ilroad company for 
land Upon which It had wrongfuUy çntered and constructed its road. The 
court decided that the action "would not lie, but, upon plaintiff's request, 
permitted hlm to flle an amended complaint for damages only. Rdd that, 
by electlng to amend, plalntiff walved his right to a review of the question 
as to his right to maintaln the action In Its original form, and w;as not 
aided by a stipulation agreeing that sùch question should be submltted to 
the court of appeals. 

In Error to the Circuit Conrt of the United States for the Western 
Division of the District of Washington. 

This was an action by David Murray against the Northern Paciflo 
Eailroad Conapany to recover for land tal^en for a right of way. Judg- 
ment below was given for plalntiff, and défendant brings error, 

Crowley & Grosscup, for plalntiff in error. 

Parsous, Parsons & Parsons aiid Carroll B. Gravés, for défendant in 
error. 

Béfore GILBEET and EOSS, Circuit Judges, and BELLINOEB, 
District Judge. 

BELLINGER, District Judge. j This action grows out of the con- 
struction and maintenance by the Northern Pacific Railroad Com- 
pa,ny of its braijcb line from Yakiina to Swank Creek, in the state of 
Washington, iipon lands claimed by the défendant in error. By sec- 
tion 2 of the act of congress of july 2, 1864, creating the Northern 
Pacific Railroad Company, it is pr,9>7^ded as follows: , 

"Sec. 2. • • • the right of way through the public lands be and the 
same Is hereby granted to said Northern Pacific Railroad Company, its suc- 
cessors and assigns, for the construction of a railroad and telegraph as pro- 
pose-d; and the right, power and authority Is hereby given to said corpora- 
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tlon to take from the public land adjacent to the line of sald road, material 
of earth, stone, timber and so forth, for the construction thereof. Said way 
is granted to sald railroad to the estent of two hundred feet in width on 
each slde of said railroad where it may pass through the public domain." 

At the date of the passage of this act the lands in dispute were 
unoccupied public lands of the United States. On May 10, 1884, the 
railroad company definitely located its branch line of road from Yak- 
ima to Swank Creek, and on May 24th âled a plat of such location 
in the ofiQce of the commissioner of the gênerai land office, which 
was approved by the secretary of the interior; and on January 8, 
1885, the lands so located were withdrawn from sale. Subséquent to 
the grant, and prior to the deflnite location of the line of road, on 
July 5, 1873, one Frederick Ludi received a patent for a portion of 
the tract including the land now used for right of way by the com- 
pany, in accordance with eteps theretofore taken by him to that end ; 
and on June 5, 1873, one William Berry in like manner received a 
patent for the tract which includes the remaining portion of the 
lands in dispute. The défendant in error succeeded to thèse titles 
in 1888, through one Smith, grantee of Ludi and Berry. In the year 
1886 the railroad company built its road on the lands in dispute, and 
has since maintained and operated it there. But the line so con- 
structed and maintained is not upon the line as definitely located in 
1884. It is conceded that a deflnite location of a line of road takes 
effect, as to the right of way, by relation from the date of the grant. 

The flrst question to be considered is whether the grant of right of 
way is fixed by the location of the road as constructed, without référ- 
ence to variations ôf such location from that shown by maps filed in 
the land office by the grantee company. If so, the company has a 
right of way, effective by relation from July 2, 1864, the date of the 
granting act, and has priority over the title under which the défend- 
ant in error claims. By section 3 of the granting act, the grant be- 
cômes deflnite when the line pf road is definitely fixed, and a plat 
thereof isfllèd in the office of the commissioner of the gênerai land 
office, so that the limita of the grant become fixed when the line of 
route is thus located. In this case such line was established by a 
map of deflûite location filed in May. 1884, nearly 20 years after the 
granting act was passed. It is undisputed that the right of way, as 
thus ascertained, was vested in the company as of the date of the 
act of congreSs, and it does not follow the line of construction where 
that déviâtes from the line of such location. Smith v. Eailroad Co., 
7 C. C. A. 397, 58 Fed. 513. It is conceded that the route must be 
considered as definitely fixed when its map of location is filed, upon 
the authority of décisions of the suprême court of the United States, 
where the question related to the limits of land grants, but it is 
sought to distinguish the question thus presented from that arising 
in this case.- As to this, the circuit court of appeals for the Eighth 
circuit, in the case cited, says: 

"But it is not perceived how the Une of this railroad can be eonsistently 
held to be definitely and unalterably fixed, under the act of congress, by 
flling its map of deflnite location, ahd yet IJe subject to another and subsé- 
quent deflnite' fixing, on a difterent line, by its actual construction; for this is 
Bimply to say that a line which, is 'definitely fixed' la indeflnltely changeable. 
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Nor is it jfë'reéh-ed hoWthW àct of dongress can be held to givê the company 
the powër to selesît'and deflnlteiy fix one line of railroad fôr the purposes of 
Ita land'èriiiti and anotherand a parallel Une for tlie purposes of its right 

of wayi""'"'- ■ : " ■ '■'■- ■' 1 ■- ■■ 

Eîvery cbnsideration uiion which the landgrant companies are held 
to the Unes of location desigriatéd in maps filed for that purpose by 
them, %hén thë question was with refe!rence to the grant of lands, 
applies èqtoally in cases iùTôiving rights pf way. The Company makes 
its own sélection of route, and it iakés its own time in doing so. 
It is not concluded by any survéyand sélection it may make. As 
stated by the court in Land Co. v. GrifEey, 143 U. S. 32, 12 Sup. Ct. 
362: 

"It may survey and stake many, an^ flii^ly détermine the line upon whicli 
It -n^Ol build by a comparlsèn of the cost and advantages ôf each; and only 
when, by filing Its map, It bas commttiiioated to the government Knowledge 
of lis selecteû Une, is It Concluded by its action." 

It is argued in this casé that there is nothing in the act of congress 
that requlred the company to file a map of definite location; that the 
failure to do so simply had the efEect to extend the time within which 
interests in lands within' tlie îimits ôf the grant might vest in others, 
This may be true, and, if 6o, it was open to the company not to sig- 
nify its location of route by this nxethod, It might hâve indicated its 
route by the construction of its road. But by whatever means it 
chose, if it had choice of iriéthods, to signify its adoption of a line.of 
foute, wheri it had formally jannouùced its sélection the Iimits of its 
grant became flxed for ail .purposes. Thé case of Smith v. Eailroad 
Co. a.lso holds that the report of the railroad çoînmissioners that 
the rpad was cbmpjeteà açcordib^'tô the requirements of the act of 
cpngress dbeé'.not pjperate; âg a j'udicîar pf the com- 

pàpy's'titié £6 '-thé riglit' pf w^ pfcciu^ied by it. It çlearty Was not a 
î u'uctipè of the^ (iommissipli t^ dëtè'r^iné ânything but the practical 
àiiéstîph Wheiiii^r îhé roâd wks'^^^ serviceamy bujlt. But, if 

ihé right oi j^^7 is not sdbjèet ;tb change, it dpes not follpw that 
tlie companifthay' not abai^qpn thé nght o^ way, so long as private 
i-iglits are not à^éctèd,_a,ùd"ptirciiàsè anpther, by the mèiiipd pf con- 
âetoùàtîôri' 6r ôthèr,wisé/ .There îà no reason why it là^y iiot élirpen- 
def thé right épnïèrred ùpoii'ît'îf ii sees fit to do ,s(^— why it shpîild 
beless frée tp èhahge its route, t)bal;i,'iti^oiild b^ itt^^ governmeiit, had 
'iiQX fayprfid'it'iii'fhis respect'.; ' ïjt' is w'éil settledjt^at ^ railmad com- 
Miiy seëking tii ]i;oûdeinn a, right'ot'.w may, after thé assessment^of 
clàmages, change the lOcàtiBn ôf ïts rPàd. 1 .EOirèr, B. E. 326; State v. 
Çrràves, 19. il|i.'^3pl- Aiidit may çIq this witljput the payment ,of 
the damag,yà asSéSsed, Sp long as it hag not taken possession of the 
ri^t jçôpdèpned. ,^'', ,/, ,^' .'.,;,; .. ;,.•■''.>',, 

. . Derendaht jh /errbr as%, ésjiécial considération for the case of 
Moc)rhea:d'v;"fe'âlïr(yatf Ôo.,''i7 Ohib, 349. Th,at' case involved., the 
question whether a railroad company, iihder a charter which autlior- 
îzeà''it "to ■(Hai^y 'ttç'.rpute.'apij'.ii^nj^^ the location after the first 
sélection had been oiadei whenéyeç';,a.better and cheaper route could 
be had, or whenever any- obstacle to continue said location was 
found," ètCi, could relôcate its road on distinct ground after having 
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once located and constructed it. Thè court held that tlie power to 
change the road was not intended to be a continuing power, that 
"might be exercised and re-exercised again and again, as often as 
might suit the convenience of the company"; that "the completion 
of the road upon the route first located exhausted ail the power of 
the company" ; that the right to change must be exercised bef ore the 
road is built. The statute havlng provided in what cases a located 
line might be changed, the conclusion was unavoidable that changes 
not within the statute were unauthorized. The right to change the 
line once located was not iuTolved; the sole question being whether, 
under the statute, the road when once built, could be changed. The 
railroad company, therefore, having the power of eminent domain 
when it entered upon the land in question and built its road, its lia- 
bility to make compensation for the taking is to the grantor of the 
défendant in error, — to the owner whose land was taken. Tlie ques- 
tion is decided by the suprême court of the United States in Eoberts 
V, Railroad Co., 158 U, S. 10, 15 Sup. Ct. 758. The court says: 

"It is well settled that whére a railroad company, having the power of 
eminent domain, has enterëd into actual possession of land nécessary for 
its corporate pnrposes, whether with or without the consent of the owner of 
such lands, a subséquent yendee of the latter talœa the land subject to the 
burthen of the railroad; and the right to payment from the railroad company, 
if it entered by yirtùe of an àgreement to pay, or to damages, if the eritry 
was unauthorized, belobgs to the owner at the time the railroad company 
took possession." 

The court refers to a number of cases where ît is held that claims 
for damages in such cases were personal to thë owner "when the in- 
jury occurred, — that they did not run with the land, nor pass by a 
deed, though not reseryed," "unless expressly conveyed therein." 
Without deciding the further question as to the remedy available to 
the owner at the time of the entry and taking, the court goes on to say : 

•'So, too, it has been frequently held that if a landowner, knowing that a 
railroad company has entered upon his land and is engagea in constructing 
its road without having complied with the statute, requiring either payment 
by àgreement or proceedlngs to condemn^ remains Inactive, and permits them 
to go on and expend large sums In the work, he will be estopped from main- 
taining either trespass or ejectment for the entry, and will be regarded as 
having acquiesced therein, and be- restricted to a suit for damages." 

It appears from the complaint, and from the stipulation of , facts in 
the case, that the railroad company entered upon the land in ques- 
tion and built its road in March, 1886, "wrongfully and without the 
consent" of the then owner ; that the road has since been maintained 
and operated ; and that in May, 1888, the plaintiff, presumably with 
knowledge of the occupation and use by the railroad, purchased the 
land, and became, and has since been, the o^wner in fee. This cause 
of action existed in favor of plaintiff's grantor more than two years 
before plaintifï made his purchase. It is not claimed that this right 
was assigned to plaintiff, unless the conveyance of the fee of the land 
had that effect; but, as we hâve seen, the conveyance did not hâve 
thateffect. . 

When the trial of this caœ in the court below was begdn, the 
complaint of the défendant in error Was to recover the possession 



652 .87 FEDHEAL EEPORTEH. 

of the land[ iwMch is the subject of controversy, and for damages. 
During the trial, upon a motion for nonsuit by the défendant Com- 
pany, the court announced that the action could not be maintained 
In the form in which it then was^ and that, uniess an application for 
leave to amend wàs made and allowed, the motion for nonsuit would 
be granted. Thereupon the défendant in error made application for 
leave to file his second amended cômplaint, which motion was al- 
lowed, and the cômplaint in its présent form was flled. The défend- 
ant in error e^ïèepted to the ruling of the court to the eiïect that 
ejectment would not lie, and he now requests a review of this ruling, 
in the event of a reversai by this court of the judgment in his favor; 
and to this end he relies upon a stipulation by which "it is stipulated 
and agreed that plaintifl's exceptions upon the trial to the rulings 
of the court, as shown by the transcript upon defendant's writ of error, 
may be considered upon the hearing in the circuit court of appeals with 
the same force and effect as if aiwrit of error had been allowed upon 
plaintiff's part, and duly certifled by the court upon the trial." The 
décision already announced is décisive of the question. Moreover, 
the objection was waived by the défendant in error, by his élection 
to amend his cômplaint and proceed as he has doue. It was open to 
him to hâve stood upon his right to proceed in ejectment, or to adopt 
the course he has taken. He was at liberty to take one of two roads, 
but not both; nor can he at the same time accept and reject the judg- 
ment under review. It foUows that the judgment of the court below 
should be reversed, and the case remanded for further proceedings in 
accordance with this opinion. 



THE BRANDYWINE. 

(Circuit Court of Appeals, Pourth Circuit. May 3, 1898.) 

No. 258. 

1. ADMIRAliTT ApPBALS— FiNDINGS OF COURT BeLOW. 

The circuit courts of appeals, in reviewing admiralty cases, are not llmlted 
to questions of law; but it Is tbe settled practice of thèse courts to give 
great welght to the conclusions of fact by the trial judge, uniess they are 
based on évidence manifestly Insufficient, and in cases of conflietlng testi- 
mony, apparently of equal merit, to foUow the conclusions reached below. 

S. Salvag*— AmouNt of Compensation. 

An award of $500 upon a salved value of $1,522.50 held excessive for 
services rendered by the flrst to arrive and most efficient of a number of 
tugs which pumped water into a burning barge; the time oceupied being 
about 6% hours, and tliere béing no danger to life or property. The award 
should be réduced on appeaï to $250. 

Appeal froin the District Court of the United States for the Eastern 
District of Virginia. 

Robert M. Hughes, for appellant. 
T. S. Garnett, for appellee. 

SIMONTON, Circuit Judge. This is an appeal from a decree of 
the district court of the United States for the Eastern district of 
Virginia. It is a case of salvage; < The bàrgé Brandywine, on the 
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morning of 20th April, 1897, was lying at the pier of Lambert's Point, 
near Norfolk. She was a large barge, some 190 feet in length, draw- 
ing when loaded 23| feet, engaged in carrying coal, and with a ca- 
pacity of about 1,800 tons of coal. She had two decks. Sbe had no 
propelling power of ber own, but was equipped witb an engine used 
in tbe boisting apparatus. This engine was forward in tbe between 
decks, in tbe forward part of tbe deck, in an engine room tbe whole 
widtb of tbe vessel, about 30 feet from tbe stem, back wbere tbe bulk- 
bead cornes. Tbe engine room was entered by wbat was called tbe 
"companion ^way batcb," net tbe "fore batch." Tbe crew of tbe 
barge consisted of four men. Between 4 and 5 o'clock of this morn- 
ing, tbe master of tbe barge was aroused from sleep by tbe call of a 
watchman on tbe pier that tbe barge was on fire. Calling bis men, 
be got out, and found tbe fire was in tbe engine room, and getting 
some assistance from tbe crew of a four-mast scbooner near, he began 
to get tbe fire bose from tbe pier aboard bis barge, and to put it in 
tbe batcb of tbe companion way. Just at tbat time, tbe tug, Emma 
Kate Koss, whicb was lying some distance off tbe pier witb scows 
in tow, discovered tbe flre, and leaving ber scows at anchor, went at 
once to tbe Brandywine. Placing ber bow opposite tbe bow of tbe 
barge, sbe put on two streams of water, one from a pipe on ber own 
bow, tbe otber from tbe deck of a pile driver alongside of ber. Her 
deck was 10 feet below tbe deck of tbe barge, and tbe deck of tbe pile 
driver about on a level witb tbe barge's deck. The Emma Kate Koss 
Is a large tug, equipped witb a powerful flre apparatus, her pump 
having the capacity of 6,000 gallons a minute. With thèse two 
streams sbe played water on tbe barge, chiefly on her deck and bow. 
After the Eoss had been at tbe barge about a balf or three-quarters 
of an bour, anotber tug, tbe Little Nell, came to tbe assistance of 
tbe latter, and began pumping water into ber, foUowed in rapid suc- 
cession by the Pocabontas, Louisa, Alvah Clark, and E. B. McCauly, 
ail tugs more or less suitably equipped for extinguishing fires, but 
none as well equipped as tbe Ross. For some time no men from tbe 
Eoss went aboard the barge. But, after men from one or more of 
the otber tugs boarded the barge, tbe master and crew of the Ross did 
so also. Tbe testimony is very ccnflicting as to the amount and ef- 
fectiveness of the assistance rendered to the barge by tbe Etama 
Kate Ross. Sbe stood by the barge as long as sbe was at tbe pier, 
pumping water on and into ber. About 9 o'clock two of tbe otber 
tugs towed ber away to some flats near. Tbe Ross accompanied 
them, and, as soon as they reached the flats, rendered eiBcient service 
in turning the head of tbe barge to the wind. But tbe witnesses 
dififer very much in their testimony upon the point who put out tbe 
flre. Tbe court below, althougb no spécifie flndings of fact are given, 
evidently solved this conflict in favor of the Emma K. Ross, by award- 
ing her fSOO as a salvage award. 

This court is not limited, as the suprême court was under act of 
1875, to tbe review of questions of law only in an admiralty appeal. 
It can also review tbe flndings of facts. Tbe Havilab, 1 U. S. App. 1, 
1 C. C. A. 77, and 48 Fed. 684; Tlie State of California, 7 U. S. App. 20, 
10. C. A. 224, and 49 Fed. 172; Tbe Philadélphian, 21 U. S. App. 
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9é, 9 a à: A: 54^ and 60 Ped. 4^. Yet it is now the settled practice 
of ttiis court tb givè great weight to tlie conçltisions of fact by the 
trîaj' judge, unless thèy are based upon évidence manifestly insnifi- 
cient, ànd in cases of conflicting testimony, apparently of equal merit, 
to foUow the conclusions reached below. The Wilhelm, 16 U. S. 
App. 356, 8 C. C. A. 72, and 59 Fed. 169; The Alejando, 15 U. S. 
App. 98, 6 C, C. A. 54, and 56 Fed. 621; The Lucy, 20 C. C. A. 660, 
74 Fed. 572. In subséquent discussion of thîs case, we assume that 
the services rendered by the Enuna K. Eoss were salvage services of 
meritbrious.character; and the only remaining question is as to the 
amount of the award. 

The barge Brandy wine, after the.flre was extin^shed, vras sold 
at auction, her owners being présent, and was bpught by a third 
person for $1,5^.50. This is the gross value of the salved property to 
her owner, and the awàrd must bè ascertained with this sum as a 
îactor. As h?is been seen, tbè.^istrict court awarded to the Emma 
K. Eoss alone:|500, a third of, this sum. The services of the other 
tugs do nbtisèém tp havè enterèd into the estimate. We think this 
allowance excessive. The services bf the Emma K. Eoss had some 
of the éléments. of salvage service,— promptness and efflciency. They 
had no élément of danger to liîe cir property. Nor were they rendered 
to a vessel hopeïess of aid f roua ariy other quarter than the sàlving 
yessel. Nqr were they reridered àïone. The other tugs were with 
lier, rendering aid, if not as effective as that rendered by the Eoss, 
certainly contributing matériàlly in making hèr assistance success- 
ffll. Theçapaçity and elficiency of thiosè other tugs are demonstrated 
by the fact tî^a| after the Emina K. Eoss had left thé barge, the flre be- 
ing absolutëlyto ail a,ppearance Sùbduéd, it bro^é out afresh, and they 
wçre witJ^bvit ^èr aifl ablè to extinguisb it entirely. For their services 
tJieîr owners are content with |50 eaçh. The Emma K. Eoss was at 
wprk froin 4:30;â,. ni. tp 11 a. m.; tte Lîttle Nell from about 5 a. m. 
to abqut 3 p, iû;; and the other tilgs left about an hour before her. 
The cases in thïs circuit of sg^lVagè for resçUe from flre are very few. 
The Alice Minot, 30 Fed. 212, wâs a case in which a cotton vessel 
àâre was towéd by a tu^ into deep water, away from her wharf, and 
was there gunk by her crew *]»vho ^cùttled her. The court of the East- 
em district of Virginia aVrarfled the tug for salvage |500. In that 
case the value of the property saved was |72,0O0. In The Cherokee, 
31 Fed. 167, à steamship of the Clyde Line, with a fuÙ cargo, was 
found to be eifire'very soon after leaving her dock. The tug Mônarch 
went to her respue, began pumping on her with powerful pumps, and 
towed her aflré iq her wharf. Then the flre depàrtment took charge 
of her, and es;tinguished the, fiâmes. ' The district court for the district 
of South Carolïnâ awarded. f850 for the, salvage service. The prop- 
erty at péril was vàlued at |272,500. , The S. B. Baker, 23 Fed. 109, 
^eçjded, by the district court for the, ^Uthern district of New York, is 
a,. case whidii s'ômewhat réseriïbles'ïhë case at bar. A flre broke out 
during a westerly gale aj^ong thé, qbtton baies which composed the 
cargo of thé lighter Baker, IJpOû à signal from the superintérident 
pf the whàrvës, à tiig towiéd her put, with her burning cargo, from 
the slip into thé rtver, ànd played upon the fire with her small hose un- 



BUTLER V. UNITED STATES. 



655 



til the arrivai of two city flre department tugs. The tug then towed 
the three vessels (tlie lighter and two steam flre department tugs) to 
a place convenient for taking out the bufning cotton. The value 
of the cotton saved was $20,000 ; of the lighter, |3,000; and of the 
tug, 114,000. Held, that $750 v^as a proper salvage award. This 
award was reduced on appeal in the circuit court to |350. It is true 
that new évidence in the higher court influenced this réduction. It 
is évident, however, that the court thought that the award of the dis- 
trict court, without this new évidence, was high enough. See, also, 
The Alice Clark, 39 Fed. 621. In the light of thèse cases, and taking 
into considération the number of tugs actively engaged in the same 
work and at the same time with the Emma K. Ross, we think that |250 
is a libéral reward to her for her salvage services on that occasion. 
Let the case be remanded to the district court, with instruction to 
modify its decree in reducing the salvage award to this sum of $250. 



BUTLER V. TJNITED STATES. 

(District Court, D. Indiana. June 15, 189S.) 

No. 5,796. 

1, Fbbs of Court Oppicbbs — Attekdancb and Pbb Diems. 

Kev. St. §§ 574, 638, déclare that the circuit and district courts slttlng 
in equity or admiralty shall be deemed "always open" for the transaction 
of certain business. The act of March 3, 1^7, forbids payment of per 
diems or attendance fées except for days "when the court is opened by the 
judge for business, or business is actually transacted in court," etc. Hdd, 
that the clerk Is entitled to attendance fées for days between regular tenus 
on which he is requlred to attend, and does attend, on the transaction pf 
business by the judge. 

a Same— Clbrk's Febs— Dockkts and Indexes. 

When, after docliet en tries, indexes, etc., hâve been made, a criminal 
case is trainsferred f rom one place of holding the district court to another, 
and then discontinued in the former place, the clerk is entitled to his 
docket and index fées therefor, although the costs hâve not been taxed at 
the place to which the case Is removed. 

a, SaMB— SWBARING WlTNESSES. 

Where the witnesses for both parties are sworn at the same time, 
pursuant to an order of the judge, the clerk is entitled to hâve his fées 
I therefor paid by the goyiemment. 

4. Samb—Appidavits DP Indigent Dépendants. 

The clerk is entitled to a feeof 10 cents each for flllng and entering af- 
fidavits of Indigent défendants in crimlnal cases, on which the court makes 
an order for summoning witnesses In their behalf. • 

5. Same— AppidaVits to Marshal's Accounts. 

The clerk is entitled to fées for taking the affldavit of the marshal prov- 
ing the accounts reudered by him, since such proof s are for the convenience 
and protection of the government. 

The facts in the above-entitled cause are stated in the flnding of the 
court as foHows: 

(1) The court finds that the material averments of the pétition and the facts 
alleged thereln are true. , 

(2) And , the court finds that Noble G, Butler, the .petitioner, was on the filing 
pt the pétition, and Iç now, a, .pitl^ea and résident, of the city of Indianapolis 
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and State of Indlana, and that the petitloner was on and before the flrst day 
of January, 18&7, and bas been ever slnçe, and Is now, clerk of the circuit and 
district courts of the United States for the district of Indlana, duly appointed, 
commissioned, and qualifled, and acting as such clerk during ail of sald 
pèrlod. 

(3) And the court flnds that during the ealendar year 1897 sald courts were 
open under and by vlrtue of sections 574 and 638 of the Revlsed Statutes of 
the tJnlted States, for the transaction of equity and admlralty business therein 
as provided in sald statutes on each and ail of the days hereiuafter mentloned, 
to wit, said circuit court was open, as aforesaid, at Indianapolis on January 
13th, 15th, 19th, 22d, 23d, 28th, 29th, February 6th, July 2d, 24th, August 7th, 
14th, 16th, 17th, 23d, 30th, September 6th, aud October 16th, and at Evansville 
on October 22d, and said district court was open, as aforesaid, at Evansville 
on January. Ist, February 5th, June llth, August 12th, October 19th, 30th, 
and November 2d, making an aggregate of twenty-six days; that on each and 
ail Of said days one of the judges of said courts respeetively was présent 
therein for the transaction of such business; that on each and ail of said days 
such business or some portion thereof was actually transacted in and by sajd 
courts respeetively; that such business so transacted as aforesaid consisted 
of orders, decrees, and rules whlch were niade and entered in and by said 
courts, respeetively, upon their records in equity and admiralty causes that 
were pending therein, and as authorized by said statutes; that on each and ail 
of said days the petltioner was required to be, and was, In attendance as such 
clerk upon and in said courts, respeetively, ^ith the records of said courts 
at the place where said records are required- to be kept by him, and received 
from said courts, respeetively, their orders, decrees, and rules as aforesaid, 
and their instructions concerning thé sanaé, and spread said orders, decrees, 
and rules on the records of said courts, respeetively, in accordance with their 
instructions, as aforesaid, and also thé date of each and ail of said orders, 
decrees,' and rjiies, aud the name ôf the judge by whom said, courts, respeetive- 
ly, were held tvhep said orders, decrees, and rules were màde ând entered by 
them as aforesaid, and other matters Incident thereto, ail of which appears 
upon sald records for each and ail of said days în manner and form as recited 
and set forth in a transcript of the records of said circuit court for one of said 
days, to wit, the l9th day of Janùarj^, 1897, which is as follows: 

"November Ternàl 1896. In Kecess. Tuesday, January 19th, 1897. In Cham- 

bers. 
, "Before Honorable William A. Woods, Judge. 

"Mark T. Cox et al. vs. The Terre Haute & Indianapolis Railroad Company. 

(9,395, Ohancery.) 
"Cornes now F'tank A. Pickerill, and flles his pétition heréin, praying the 
court to authorize Volney ï. Malott, receiver herein, to pay the petltioner the 
sum of fourteen hundred dollars In settlement of his claim for damages for 
injuries, which pétition is in the words and figures following, to wit: [H. I.] 
And now also comes the sald receiver by John G. Williams, his solicitor. And 
the court having examined said pétition, and inquired into the truth of the mat- 
ters therein averred, flnds that the same is true, and that the court is of the 
opinion that the prayer of said pétition oùght to be granted; It is accordingly 
hère and now ordered by the court that the receiver herein be and he is no\vand 
hereby, authorized and directed to payto said petltioner the sum of fourteen 
hundred dollars in settlement of his said claim for. damages» upon his executlng 
a proper voueher and acquittance therefor." 

(4) And the court flnds that on the 23d day of February, 1897, the case of 
the United States against Albert Wade, which was then pending in said dis- 
trict court and upon its dockets at Indianapolis, was, by order of said court, 
discôntlnuedàt' Indianapolis, and tramsferred ^to the d<Jck«tS' of said court at 
Evansville; that previous to the discontinuance and transfer of :said cas*, 
as aforesaid, the petltioner, as such clerk, entered the same ùpon the dockets 
and indexes of said court at Indianapolis, and taxed' the costs therein at In- 
dianapolis, and rendered other service^, at Indianapolis in connection therewith. 

(5) And the court flnds that on the 24th dày Of Mayi 189^^ .dur'ng the progress 
of the trial of the United States agàtiïst' Beiijamln Bàftiiard, in said district 
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court, the petitioner, as such clerk, was ordered by saîd court to administer 
oaths to eight^en witnesses therein; and in obédience to the order of said 
court, and not otherwise, such oaths were administered by the petitioner, as 
such clerk. 

(6) And the court flnds that durlng the months of Aprll, May, and June, 
1897, twenty-two affidavlts of Indigent défendants under Indlctment in said 
district court for witnesses in their behalf at the expansé of the United States 
were presented to said court; and the petitioner as such clerk, was thereupon 
ordered by said court to fiie and enter said affldavits, and enter orders thereon 
for the attendance of such witnesses accordingly; and said affidavlts were 
filed and entered, and orders were entered thereon by the petitioner, as such 
clerk, in obédience to the order and direction of the court, and not otherwise. 

(7) And the court flnds that during the months of July, August, and Septem- 
ber, 1897, the petitioner, as such clerii of the district court, administered eleven 
oaths to the United States marshal for the district of Indlana, and made and 
entered eleven certificates thereof or jurats in the vérification of hls accounts 
as such marshal with the government of the United States, the same being re- 
quired for Its own convenience and protection, 

(8) And the court finds that accounts for the foregoing fées, duly verlfied 
by the oath of the petitioner, hâve been rendered by him as such clerk, accord- 
ing to law, in and to said courts, respectively, in the présence of the district 
attorney for the district of Indiana or his assistant; and that the petitioner 
bas proved in open court to the satisfaction of said courts, respectively, that 
the services aforesaid hâve been actually and necessarily performed as stated 
therein, and that orders approving said accounts hâve been duly entered of 
record in and by said courts, respectively, and that said accounts, with duly- 
certified copies of said prders approving the same, hâve been presented for 
audit and payment to the accounting officers of the treasury department of the 
United States, and haye been dlsallowed by them, and are now unpaid. 

(9) And the court flnds that the whole amount of the fées and émoluments of 
the petitioner as such clerk in each and both of said courts during the calendar 
year 1897, includlng the fées aforesaid, was less than the maximum amount 
of his Personal compensation, as allowed by law. 

The bourt thereupon found, as its conclusions of law from thèse 
facts, that there was due the petitioner from the United States the 
sums of fl30 for attendance, |1 for dockets and indexes, etc., fl.SO 
for administering oaths to witnesses, $2.20 for filing and entering affl- 
davits for indigent défendants, Ç2.75 for jurats to marshal's accounts, 
and rendered judgment for the total sum of $137.75 accordingly. 

John R Wilson, for petitioner. 

Albert W. Wishard, U. S. Atty., and Jesse J. M. La Follette, Asst. 
U. S. Atty. 

BAKEE, District Judge. The chief question in this case may be 
stated as foUows: Is a clerk of a United States circuit or district 
court, which is, by express terms of the statutes, "always open" for 
the transaction of the business which is described therein, who is re- 
quired to attend and attends on the transaction of such business by 
a judge or judges of the court under the authority of thèse statutes, 
upon days that are not within or any part of a regular term, entitled 
to attendance fées, under other statutes that allow such fées to him 
on days when "business is actually transacted in court"? A bare 
statement of the question shows that it is, entitled to receire an af- 
firmative answer, but, as a négative answer bas been recently given 
the question by the accounting officers of the treasury, a further dis- 
cussion of it seems to be necessary. . : 
87 F.-42 
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"The niai prius courts of tlie 'United States are desciibed in the 
statutes a,çcording to their territorial jurisdiction âs'' circuit and 
district courts; and, àccording tO 'thé subject-mattél' àf tkeir purîâ- 
diction, as common law^ equity or cliancery courts,, admiralty 
courts, and bankruptcy courts. A common-law court is in ses- 
sion durinj;' à' regular tenu whîéli ifi begun and lïeld at a time 
and place flxei^/bylàw, and contiuued by adjourntnent until its 
close. ït iSi. aiso in session during a spécial term, whicli may 
be appointed by the court itself or a judge thereof. Ghancery, ad- 
miralty, and bankruptcy courts are in session during thèse regular 
and spécial terms, and théy also Sit; and therefore are in session, 
whenever and wherever the judicial business which is described in 
sections 574,i 688, and 4973 of -theRevised Statutes, and in section 
16, Act Feb. 4, 1887, is actiially transacted by one or more of the 
judges of thèse courts. In ajl of thèse cases, when a court is in ses- 
sion during a regular or spécial term, or when it is in session by rea- 
son of the transaction of business under the sections aforesaid, it is 
equally necessâry that its clerk should be in attendance upon it, with 
its records, at the place where the records are kept by him, to receive 
the orders, decrees, and rules of the court and its iustructions con- 
cerning them. If no business were transacted at a regular or spécial 
term, his attendance would be necessâry; and it is always necessâry 
when business is transacted ifl brby the cOnrt. It was accordingly 
provided by the act of congress appcoved Pebruary 26, 1853, and sec- 
tion 828, Bev. St., that for such attendance a clerk should hâve a fee 
of "flve dollars a'day." Under this law, clerks were allo-^ved for their 
"attendance" only, without référencé tô the transaction' of business 
by the court, nntil after the appointment of Mr. Durham as first comp- 
troller of thé trBaSury, in the yeaj;188g. Withput any, c;hange in the 
law, he refused toiftllowclerks for their "a^ttendance" unless the court 
had transacted business; and th^court of claijps beld^ on December 
14, 1885j:in the case of Jones v. 0; S;, 21 Gt. GLl, that his refusai to 
do so was illégal rHethereu,pon,8ief|ure[d a "rider" om the sundry civil, 
act of August 4, 1886, limiting the appropriation for the current fiscal 
year,for attpndanpe upon the courts tof thôse dayâ' dnly 'Vhen business 
is actuàily trâniacted" ifi th'eïh, 'Without èhiangiiig thé gênerai law 
upon the subject; and it was apparently passed without discussion 
or notice. It is as follows : 

"* * * Nçr shall any part of' ; tiië ino^éy approprlàied Tby tjjls act be used 
in payaient' àî à par diem cottipensatlcm tb any 'clérlc ■ or làèiWlial ' f or attend- 
ance in court 'èxeèpf for dàys wheH business iis àctijaByV.tralisaotea in ooUrt, 
and when tbey attend, under sections 583, -584, iSTl; 672;: and 2013 of thés 
Eerised Statutes, which £act shal) be «ertified in the.approval of their ac- 
counts." 24 ,Stat 253. , 

Under this Durham act of 1886, la per diem fee for the transaction 
of business was substituted for the attendance fee. It deprived cla-ks 
of their fee^' for mère attendancëi' ' '■ The; basis of théir compensation 
was changed "f rota "attendance" td ■the^'transaction of business," and 
a per diem fee for the gênerai transaction of business was added to the 
spécifie fées which are allowed in connection therewith. But the 
Durham act of 1886 applied to a single appropriation only, and was 
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limitedthereto by its own terms. It did not change the gênerai law 
on the subject. V. S. v. Aldrich, 7 G. G. A. 431, 58 Fed. 688. 

Within seven months afterwards, tbe Durham act of 1886 was pro- 
posed for enactment as a gênerai law; and, congress being advised 
that it was unjust to clerks becanse it deprived them of any compen- 
sation for their "attendance" on those days when no business is 
transacted by the courts, it was rejected on that account only. In 
order to relieTe the Durham act of 1886, as a gênerai law, from any 
objection on that account, it was thereupon amended, on March 3, 
1887, by inserting in it, after a full and thorough discussion of the 
whole matter, the words, "The court is open by the judge for business 
or," makihg it read as follows: 

"* * * Nor shftU any part of aliy money appropriated be used in payment 
of a per diem compensation to any attorney, clerk or marshal for attendance 
in court except for dàys when tlie court is open by tlie judge for business 
or business is actualiy transacted In court, and wlien tliey attend under 
sections 583, 584, 671, 672 and 2013 of the Revised Statutes, wliicb fact shall 
be certified in tlie àpproval of ttieir accounts." 24 Stat. 541. 

It appears from an examination of the proceedings in congress, as 
reported on pages 1229, 1232, 1233, and 1234, vol. 18, pt. 2, and page 
2606, pt. 3, Gong. Kec. 49th Gong., 2d Sess., that the word "open" in the 
act of March 3, 1887, is a misprint for the word "opened." 

In this act of March 3, 1887, the per diem fee for the gênerai trans- 
action of business was retained, and the per diem fee for mère attend- 
ance, which had been excepted from the previous appropriation, was 
restored and given a permanent place in the appropriations for 
judicial expansés, and the provision for both is in accordance with 
the terms of the gênerai law of 1853 and section 828, Rev. St. The 
législative history. of the act of March 3, 1887, shows, and the supreiùe 
court of the United States and the circuit court of appeals for the 
First circuit hâve held, that it is a législative interprétation and con- 
struction of the act of 1853 and section 828, Rev. St., and in aid of 
those statutes, instead of a limitation on them. U. S. v. Pitman, 147 
V. S, 669, 13 Sup. Gt. 425, and U. S. v. Aldrich, 7 G. G. A. 431, 58 
Fed. 688. The circuit ajid district courts are therefore actualiy in 
session, and per diem or attendance fées are authorized when (1) "the 
court is opened by the judge for business," or (2) "business is actualiy 
transacted in court." 

An elementary and fundamental rule in the construction of stat- 
utes is stated by Sedgwick in his work on Statutory Law (page 199), 
as follows: 

"That construction is favored which glves effect to every clause and every 
part of the statute, thus producing a consistent and harmonious whole. A 
construction which would leave without efCect any part of the language used 
should be rejected if an interprétation can be found which will give it elïect." 

This rule is mipported by fédéral and state authorities, and is uni- 
versally conceded to be an accurate exposition of the law, . The au- 
thorities are so nvimerous that it is hardly possible to cite ail of them. 
It was heid by the suprême court of Indiana in Palmer v. Stùmph, 29 
Ind. 333, that "the rule in construing a statute requires that effect 
is to be given to every part^ and we are not to suppose words hâve 
been used which were iïitended to import nothing." And in Balti- 
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more v. Howard, 6 Har. & J. 383, the suprême court o{ Maryland held 
that "it is a rule in the exposition of statutes that One part shall bé 
taken with another, and the whole considered together, and so con- 
strued that no clause, sentence, or word shall, if it càn be avoided, 
be superfluous or insigniflcant." Even when there are two acts on 
the same subject, the rule is to give effect to both if possible. U. S. 
V. Tynen, 11 Wall. 88; Chicago, M. & St. P. Ky-Ûp. v, tJ. S., 127 U. S. 
406, 8 Sup. et. 1194; District of Columbia v. Hutton, 148 U. S. 18, 
12 Sup. et. 869; Frost v. Wenie, 157 U. S. 46, 15 Sup. Ct. 582. 

In the late ruling and opinion of the comptroller on the appeal of 
the petitioner herein (4 Dec. Compt. 161), holding that a clerk is en- 
titled to per diem fées only when "the court is opened by the judge for 
business," the second clause of the act of March 3, 1887, as quoted 
above, viz. "business is actually transacted in court," is not giren any 
meaning whatever. The whole of the second clause is rejected as 
mère surplusage. It is treated as an absolute nullity, and stricken 
f rom the body of the statute. Under the rule of construction which 
has been quoted above, the second clause ought to hâve been retained 
by giving it à reasonable interprétation if it were possible to give it 
one. If â reasonable construction of the second clause is possible, it 
is the duty of the court to adopt it. The possibility of a reasonable 
construction of the second clause is therefore the first thing to be de- 
termined. Its détermination dépends on the meaning which shall 
be given the word "court." If it refers exclusively to the regular term 
of a court when it is "opened by the judge for business," the second 
clause is unnecessary and meaningless, because it is embraced in the 
flrst clause. But the word is limited in the first clause by the phrase 
"opened by the judge for business," because the word has a broader 
meaning. Otherwise the limitation would be unnecessary. Its 
limitation in the first clause is évidence that a court may exist with- 
out being opened by the judge, just as its limitation in the second 
clause, by the phrase "business is actually transacted," is évidence 
that a court may exist withoijt the transaction of business. A 
broader meaning is expressly given the word by sections 574, 638, and 
4973, Rev. St., which provide that the courts shall be "always open," 
and by section 16 of the act of February 4, 1887, which provides that 
they shall be "always in session" for certain purposes without any 
formai act or order of the judge in aîd of them, as follows, viz.: 

"Sec. 574. Thp district courts, as courts of admiralty, and as courts of 
equity, so far as equity jurlsdictlon has been conferred upon them, shall 
be deemed always open, for the purpose of flling any pleading, of Issuing 
and returning mesne and final process, and of maklng and directing ail 
Interlocutory motions, orders, rules and other proceedlngs, preparatory to the 
hearing, upon thelr merits, of ail causes pending therein. And any (" strict 
Judge may, upon reasonable notice to the parties, make, and direct and 
award, at chambers, or in the clerk's office, and In vacation as well as in 
term, ail such process, commissions, orders, rules and other proceedlngs, 
■whenever the same are not grantable of course, accordlng to the rules and 
practlce of, the' court. * * »" 
"Sec. G38. The circuit courts, as courts of equity, shall be deeroed always 
open for the purpose of flUng any pleading, of issuing and retui'ning mesne 
and final process, and of making and dlréctlng ail interlocutory motions, 
orders, rules ànd other proceedings, preparatory to the hearing, upon their 
• inerits, of ail causés pending therelû. : , And any judge of a circuit court may, 
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«pon reasonable notice to the parties, make, and direct and award, at eliam- 
bers or In the clerk's office, and in vacation as well as in term, ail such 
process, commissions, orders, rules and other proceedings, whenever the 
same are not grantable of course, according to the rules and practice ot 
the court." 

"Sec. 4973. The district courts shall be always open for the transaction of 
business in the exercise of their jurisdiction as courts of banliruptcy; and 
their powers and jurisdiction as such courts shall be exercised as well in 
vacation as in term time; and a judge sitting at chambers shall hâve the 
same powers and jurisdiction, including the power of Iteeping order and 
of punishing for any contempt of hls authority, as when sitting in court." 

"For the purposes of this act, excepting its pénal provisions, the circuit 
courts of the United States shall be deemed to be always in session." Inter- 
state Commerce Act Feb. 4, 1887 (24 Stat. 385). 

Thèse statutes were in existence before the act of March 3, 1887, 
and in its passage congress is assumed to hâve acted with référence 
to them, and to bave used the word in its broader meaning as used 
therein. U. S. v. Trans-Missouri Freight Ass'n, 7 C. C. A. 15, 58 Fed. 
58, 67. A session of the court is held under thèse statutes whenever 
the business described in them is transacted by the judge between its 
regular terms; and its proceedings are entered upon its records with- 
out the entry of orders for its opening or adjournment because it is 
always open and they are unnecessary. 

In Re Delgado, 140 U. S. 586, 11 Sup. Ct. 874, the suprême court of 
the United States had under considération a statute of the territory 
of New Mexico which provides: 

"For the purpose of hearing applications for and issuing writs of mandamus 
the district court shall be regarded as open at ail times wherever the judge 
of such court may be within the territory." 

— and held concerning it: 

"This section gives fuU authority for thèse proceedings. The original 
application was entitled 'in the court,' though addressed to the Judge, as was 
proper. The hearing and judgment were by the court, and the peremptory 
mandamus was issued by direction of the court; and the power of the légis- 
lature to provide that the court shall always be open for certain purposes 
cannot be doubted." 140 U. S. 588, 11 Sup. Ct. 875. 

In this décision the suprême court bas not only provided a broader 
définition of the word "court," but it expressly holds that business 
which is transacted in a court that is alwavs open under the statutes, 
and while it is open in that way only, Is actually transacted in court. 

In Michigan Cent. R Ço. v. Northern Indiana E. Co., 3 Ind. 239, 
the suprême court of Indiana held that: 

"An interlocutory order made by a judge in vacation is to be regarded as 
the order of the court, for which the said judge is authorized by law to act. 
• ♦ * Ail orders legally made in a cause, whether by the court in term, or 
by a Judge in vacation, are regarded as orders of 'the court.' * * • The 
words 'the court' and the 'Judge' or 'Judges' are frequently used in our 
statutes as synonymous; and, when used with référence to orders made by 
the court or judges, they were, we thinli, intended to be so understood." 

And, under a statute of Indiana which authorized the appoint' 
ment of receivers "by the court or the judge thereof in vacation," it 
was held in Pressly v. Lamb, 105 Ind. 171, 4 N. E. 682, that: 

'The judge of the court in vacation is clothed with exactly the same 
power and authority, no greater and no less, as is the court itself when in 
regular and open session. * • • When the judge of a court in vacation is 
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engagea tliLiidolng thèse acîs and maklng thèse orders, It îs clear* we thlnk^ 
• * • •! that hJs acts, orders, and proceedlDgs In the premlses, although had lu 
vacation, afe the judicial : piocëedlnga o£ the court whereof he is judge. 
*. *. ♦ . Inia légal, sensé, the Judge OJC a court is the court, Certalnly, there 
can be no court under our laws, constitutlonal or statutory, without , a 
judge. • • • It Is in this légal sea«e, : we thlnk, the words 'judge thereof 
in vacation,' bo often mentioned la the sections of the Code bef ore referred 
to, relating to recelvers, sbonld be taken and understood to mean 'court in 
vacation.' " 

In First Nat. Bank 6f MaucH Chunk v. U. S. Encàustic Tile Go,, 
105 Ind. 227, 236, 4 N. E. 846, it was again held, in accordance with 
Pressly v. Lamb, supra, with référence to the appointaient of a re- 
ceiver by a judge "sitting iûcliamljers in vacation," tMt: 

"The cburt having jurlsaictidîi' of thé subjëct-matter of the suif, and of the 
parties therètb, plaintiffa and défendants; the proeeedings had and orders 
made by and before the judge of the court in vacation -were the proeeedings 
and orders of the, court whereof he was judge, and that such orders and 
proeeedings, éven though erroneous, Were Dot void, and coijld not be çoUat- 
«rally attacked." ' • ' 

In thèse Indiana cases tliere weve no statutes applicable tq them 
tike sections 574 and 638,, Eey. St., declaring that the courts 'are 
•'always open" for the appointineiit of .receiTers;, but.the suprême 
court hpld that the courts, wère» nqvèrtheless, open whenever a rè- 
ceiver was appQintçd by pne of ,their' judges under tli^,^_ut^iority of a 
statute which authorized "a judge" to make the ,:ap,ppintftxent; the 
provision of the state , cpnstitntifip. concerning t^ie judicial power 
being substwtiàlly the samè as ttië prpvision of thè fédéral constitu- 
tion, 

It was held in Bowman t. Railway Oo., 102 lU. 459, 467, where a 
sta1:ute authorized applications for the condemriatîon of private prop- 
erty for public use to be made "to the judge of the Circuit or county 
court, either in vacation or term itime," that thèse applications, when- 
ever made ând allowed, were equally proeeedings in court, and that 
the act oï à JuJdge in vacatioB àllowing them to bè flled then was an 
act of the court, and could hôt be anything else, under a similar pro- 
vision of the constitution of Illinois. 

It was held by the suprême Court of Georgia in Pease v. Wagnon, 
20 S. E. 637,' that, under sections 4221 and 4223 of the Code, a judge 
of the suprême court, though acting iil vacation and at chambers in 
passing lawful orders touching trust estâtes, acts as a court of 
equity, that court being always open, and the presumptions which at- 
tach în favdr of judgments and decrees by a cou^t of gênerai jurisdic- 
tion apply to orders thus grantéd. See, also, McClurg v. McGlui^, 
53 Mo. 173; Gold v. Eailroad Co., 19 Vt. 478; Keal Est^té Ass'n v. 
Superior Court ©f San Francisco, 60 Cal. 223. 

Even befôre sections 574 and 638, Eev. St., were ena«ted, it was held 
by Mr. Chief Justice Marshall, iid The-Little€hâHes, 26 Fed. Cas. 982 
(No. 15,613)j where objections were made to an exécution on.àn ad- 
miralty bond because the v^ssël had been released on an order at 
chambers, that it was ah ordér'^Ql the court. The court said: : 

"The objections are: (1) That the order for release is a nuUity, aud ail the 
conséquent proeeedings void, because the order was madeby the judge, at 
his chambers, and not in court. The 'judicial act appoints certain stated 
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têrins of the district court, and gives the judge poWer to hold spécial terms 
at his discretiop, either at the ïflace appointed by law, 'or at such other 
place la tbe district as ttie nature of tlie Ijusiness and his discrétion shall 
direct.' (Vide sections 581 and C69, Eev. St.) No powér, it is contended, is 
glven to the judge, except when sitting as a court, and therefore the form of 
declarlng himself to be a court is indispensable to the validity of his acts. 
This objection seenis rather technical than substantial. By law, the district 
judge alone composes the court. He is a court wbetever and whenever he 
pleases. No notice to parties is required. No previoùs order is necessary. 
The varions ex parte orders whieh admiralty proceedings requlre rénder this 
informai mode of acting essential to justice and expédition. The judge wlU 
talîe care that neither party be injured by the orders whicb he makes ex 
parte; and, where they are of course, it is convenient that they should be 
njade wlthout the formallty of summoning the parties to attend. It does 
not seem to be a violent construction of such an act to consider the judge 
as constituting a court whenever he proceeds on judicial business. Such 
seems to hâve been the practice in this and other districts of the United 
States. , Had the judge prefîxed to his order such words as thèse, 'At aspecial 
court, héld at — , on this day of , it Is ordered,' etc., the pro- 
ceedings would hâve been regular, for the law does not, in terms at least, 
require that the order for a spécial court should ba made in court, or made 
any glven time previoùs to its session. To every purpose of justice, the 
order of the judge, made in his character as a judge, is made by him as a 
court, whether he déclares himself in words to be a court, or not. This order 
is, in its nature, judicial. It is such an order as may be made ex parte. It 
is slgiied by the judge in his officiai character, and is directed to the offlcer 
of the court. Under such circums tances, I cannot overturn a practice which 
is convenient, which Is not liabie to abuse, on a mère teehnica,! objection." 

In "Courts and Their Jurisdiction," by John D. Works, the law is 
stated as follows: 

"Although terms of court may be provided for generally, the législature 
may provide that, for the transaction of business of an urgent character, the 
court shall be open at ail times; and, under such législation, the court may 
act wlth référence to such business during what is, as to other business, 
vacation. But this is not the act of a judge la vacation, but of the court. 
And when a judge is authorized to appoint a receiver or perf orm other like 
judicial acts, It.is held that his acts, orders, and proceedings, although had 
In vacation, are the judicial' proceedings of the court whereof he is judge. 
This is, however, based upon the ground that the words 'court' and 'judge' 
are, as used in the statutes authorizing the appointment of a receiver, synon- 
ymous." Page 377. 

A review of the décisions and text-books discloses that, ûnder a 
constitution which vêsts the judicial powér in courts, it cannot be 
yested by the législature any where else; that, where a,n exercise of 
judicial pOwer by a judge is authorized by the législature, it is held 
to bave meant the court df which he is a judge; that his acts and pro- 
ceedings in such a case are the acts and proceedings of the court itself ; 
that thé business which is transacted by him is actually transaeted 
in court. It also appears that where a législature has gone fur- 
ther, aûd specifically declared that a court shall be "alWays open" 
for the transaction of pàrticular business, and that, so far as that 
particular business is côncéthëd, the terme of the courts shall be 
practically continuous and Wlthout any vacations between them, 
the power of the législature to do so, and to make the acts and pro- 
ceedings of a judge in pursuance of his authorîty the acts and pro- 
ceedings of the court itself, has never been deniëd by any court 
where thèse questions hâve been presented for its considération. A 
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reason for such législation by congress exists in the fact that Judlcîal 
power, under the fédéral constitution, is vested in courts only. The 
power to ordain and establish inferior courts is vested in congress, 
and it, açcordingly, régulâtes the scope and boundaries of their 
j urisdiction, prescribes the number of judges by whom they shall be 
àeld, and détermines generally the conditions under whieh the judicial 
power that is vested in them shaJll be exercised. It fixes the time 
and place for holding regular terms of the courts, and it authorizes 
the courts or the judges to flx the time and place for holding spécial 
terms of thè courts; and it authorizes the courts to sit in chambers 
for the transaction of an important part of their business whenever 
and wherever they deem it necessary or proper to db so. Eev. St. 
§§ 572, 574, 576, 581, 638, 661, 664, 666, 668-670, 4973, and Act Feb. 
4, 1887, § 16. A single judge may hold a court, and exercise the 
judicial power tihat is vested in it, under the conditions that are 
prescribed by congress. But, whenever judicial power is exercised 
by a judge in accordance with thèse conditions, it is exercised by him 
as a court, or it is unauthorized by any constitutional authority. 
His acts in the exercise of judicial power are, in short, either acts of 
a court, or they are absolutely void. 

It is therefore quite apparent that the word "court" means some- 
thing more than a court that is opened by the judge for business at the 
beginning of a regular term, and continued by adjotirnment until the 
close thereqf. Jis used in the act of March 3, 1887, it bas a broader 
and more comprehensive meaning, which is deflnitely flxed by other 
fédéral statutes and the décisions of the suprême court of the United 
States and other courts. By giving this mëaning to the word where 
it occurs in the act of March 3, 1887, a reasonable construction is 
given the whole act, which makes it "consistent and harmonious," and 
gives effect to every part of it. Any other construction fails to do so. 
Such a construction is not only reasonable and possible, but is in 
accordance with the purpose of thèse statutes, which is to provide a 
compensation for the attendance of an offlcer when his services are or 
may be required by the court. It is a compensation for "attendance," 
as distinguished from "services." Attendance is required in order that 
judicial funçtions may be duly peçfqrmed, and it is justas necessary 
when judicial, funçtions are performed in vacation as when they are 
performed during a regular term. It is essential for the due per- 
formance of them by the court that a record of its proceedings should 
be made and kept, and it is the duty of a clerk to make and keep such 
a record. His attendance on the court is therefore required when- 
ever the court isheld. A court is beld, and a record of its proceed- 
ings is made, and kept on every day of a regular term, and on every 
day that business is transacted bythe court in vacation. U. S. v. 
Aldrich, 7 C. C. A. 431, 58 Fed. 688. If clérical services are rendered 
in the transaction of business, either in term or vacation, an addi- 
tional compensation is provided forthçm. A fee for the entry of or- 
ders and decrees does not compensate him for his attendance on the 
court in vacatiop, any more than it does in the course of a term. 
Thèse are separate and distinct funçtions, and they are separately 
compensated. 
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Tke statement of the comptroUer that it was the purpose of con- 
gress, in the enactmenf of the act of March 3, 1887, to "cure" some 
mysterious and indeflnable "evil," is wholly imaginative. There is 
nothing in the act which justifies any such assumption, or furnishes 
any excuse for it. On the contrary, the history of that act, and a com- 
parison of it with previous acts, show that it was passed to restore fées 
that were then arbitrarily disallowed by tiie comptroller after having 
been allowed by the accounting offleers for nearly half a century. In 
assuming to give effect to this hypothetical policy of congress, the 
comptroller subjects himself to the criticism of the suprême court of 
the United States in the construction of other statutes. 

It is said in Refrigerating Co. v. Sulzberger, 157 U. S. 1, 36, 15 Sup. 
et. 508, 516, that: 

"In our judgnaent, the language used Is so plaln and unambiguons that a 
refusai to recognlze Its natural, obvious meaning would be justly regarded 
as Indicating a purpose to change the law by judicial action, based upon some 
supposed policy of congress. But, as declared in Hadden v. Collector, 5 Wall. 
107, 111, 'what is termed the policy of the government with référence to any 
partlcular législation is generally a very uncertain thing, upon which ail 
sorts of opinions, each variant from the other, may be formed by différent 
persons. It is a ground much too unstable to rest the judgment of the court 
on in the interprétation of statutes.' 'Where the language of the act is 
explicit,' this court has said, 'there Is great danger in departlng from the 
words used, to give an effect to the law which may be supposed to hâve been 
designed by the législature.' Scott v. Reid, 10 Pet. 524, 527." 

The language of the act of March 3, 1887 is so "natural" and "obvi- 
ous" and "explicit" that the sole rule of construction that is really ap- 
plicable thereto is as stated by the suprême court in U. S. v. G-olden- 
burg, 168 U. S. 95, 18 Sup. Ct. 3: 

"The primary and gênerai rule of statutory construction is that the intent 
of the lawmaker is to be found In the language that he has used. He is 
presumed to linow the meaning of words and the rules of grammar. The 
courts hâve no function of législation, and simply seel£ to ascertain the will 
of the legislator. It is true there are cases in which the letter of the statute 
Is not deemed controUing; but the cases are few and exceptional, and only 
arise where there are cogent reasons for believing that the letter does not 
fuUy and accurately disclose the intent." 

The cases of Converse v. U. S., 36 Ct. Cl. 6, and Ackiss v. U. S., 31 Ct. 
Cl. 283, are cited by the district attomey in support of bis contention. 
In the Converse Case it was erroneously held that a clerk is not en- 
titled to his attendance fées under the flrst clause of the act of March 3, 
1887, when the "court is opened by the judge for business," and is en- 
titled to them only under Ûie second clause, when "business is actually 
transacted in court" at a regular term. Its construction of both clauses 
has been rejected by the comptroller in his late ruling and opinion on 
the appeal of the petitioner herein (4 Dec. Comp. 161), and in the 
later case of S. Rpdman Smith, clerk of the United States courts for 
the district of Delaware (Id. 508); and it cannot be accepted as an 
authority for his construction of the phrase "in court," which was the 
fundamental error of that case. Although it was decided in 1890, it 
has never been adopted as a rule of practice. The facts of the Ackiss 
Case disclose that, on the days for which attendance fées were 
chargea, the court was neither opened by the judge for bvisiness, nor 
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was tfaer&^aûy; business- tmûBdèted'by him as a'iîoilrt or otherwise, 
and tlieta«e is tfierëfore TvhoUy inapplicable hère.; rn 

Thè fee wWchls claime'diiti tbe (iase of U; S. v.'Wlade, was taxed 
and cHargëd ^gainst thefgovernment un der a prOTîision:of; section 828, 
ReT. StI,Whieli is as foliotas v^ 

"For ■màkïng'dôckets.and iâàéxes, tfeïîrig costs and otUer service^ in a case 
whieh îs'disnaissed or dlscoHtlflued, or wliere judgirjent^oi; deçree Is made or 
render«id;witl;out Issue, oae dollar?.'!. 

In thestatutes wbicb éstablished courts at Evansvilte, New Albany, 
fend Ft. Wayne, provision is made for separate dockets and indexes, 
etc., and for deputy clerksj who shall réside and keeptheir offices 
at eacb. 6î thèse points. Béf ore thiâ case was transfërred from 
Indianapolis to Evansville, it was entered upon the dockets and 
indexes: atïndianapolis, and, it was, subsequently eptered upon the 
dockets and indexes at Evansville. The costs were taxed at Indian- 
apolis, aiid will hâve to be taxed âgain at Evânsville upon the final 
disposition: of the cause. Ttv;iqë thé amount of %ork is donc in the 
case as would hâve to be dwe if vit had not beeri transfërred. The 
same amount of work is done as would hâve been done if there had 
beçntwo cases. So far as the amount of work is concerned, it is pre- 
cisëly the saine in enteringoiiè, case upon two separate sets of dockets 
and indexes as inientering two cases on one set of dockets and in- 
dexes. When the case waS transfërred to Evansville, it was "discon- 
tinued" at Indianapolis. 

In XJ. S. V. HcCandless, 147 tJ, S;'695,, 13 Sup. Ct. 465, it was held 
that a docket fçe ^as not taxable unt^l the final disposition of a causé'; 
but that ruling was overruled in U. S. v. Kùptz,^-!^! U. S. 49, 17 
Sup. et. 15. Even in the McCandless Case it waé very plaihly indi- 
catèd that, iif flie: èase "hàd reaçhed that point wh^rëcoëts are taxed," 
a différent viè%, would hâve been adopte^!,, 
' The principe that applied to the case under considération heré 
was announced by the suprême court in U. S. v. King, 147 U. S. 676, 
13 Sup. Çt 4:39, in which.it 'M^^ :held that dôùbliè' àttendançe fées 
should be àllowed a clerk wbereiià atteiidançé ;wàç,required in tw^^ 
places at the same time, because the "çleçk was entitled to chargé ror 
his own aitëridance at oiiè piaèé, and foi- that ofhis deputy at an- 
■other." , 147;UiS: 682,- l3;S4^;'(5tL^441J ^ ' ' " '] ''> " - ' '' 

The fées wfiiéh are claimèa'iti^^hè'case of TJ: B.' v. Barnard were 
taxed and.chargéd agaihst thé gHiétattént undér a provision of seç- 
tjion 828, Eev. St., Which is as followé : ' "For âdmihistéring an oath ôr 
àfarmation, except to a juror, tèn cents," 

In this caéé "the wîtnesses weré sworn during'tlïè progress of a 
trial, and in aççordançe witli the ôrdèr of thé judgé who vv'as holding 
■thé court, and'iiot upon a reqttest which was àddreissed to the clerk 
'by the défendant Iherein, as seems tô hâve beéri Ussumed by the ac- 
couriting officçrS. The wîtnesses were for both' pkrities, and wère 
Swôrn togethçr;, and they w'ere withesses in ''^'' public' prosecution, 
instead of a civil action between priva te individii&ls, tod the fées fôr 
swearing tiièfn are a part 6f the costs of the genei^àlâdministration of 
justice, which are payable by the governmént. It was not optional 
with the clerk tôswear 'thèse witnessés or not. Whén a défendant 
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applies to the clerk to make an afBdayit before him, he caij,,require his 
fee at the time or before the service is rendered, and, failing tq do sp, 
it is his loss. But be cannot, arrest thé proceedings in a criminal 
trial until lus feçs for swearing witnesses are paid or secured. Se 
cannot décline to swear them because payment is refused. In many 
cases the witnesses for the défendant are brought into court at the, 
expense of the governinent, because the défendant is unable to procure 
their attendance. It is the duty of the clerk to comply with the order 
of the court, and swear ail the witnesses in accordànce therewith. 
Their testimony is required by the court for its own information^ çon- 
cerning the facts of a case, and not because the défendant is iiiter- 
€sted in having them sworn. And the clerk is entitled to his fées for 
services rendered in accordànce with the order and practice of the 
court. 

In U. S. T. Van Duzee, 140 U. S. 169, 176, 11 Sup. Ct. 758, 761, the 
suprême court held : ; , , , , 

"When, a clerk performs » service In obeaience to the order of the court, 
he is as much entitled to compensation as If he were able to put his flriger 
on a particular clause of a statute authorizing compensatiob for sùch services." 

The décision of the suprême court in the Yan Duzée Case W;^s fol- 
lowed by the circuit court of, appeals for the Seventh circuit in U. S. 
V. Converse, ,24 U. S. App. 89, 11 C. C. A. 274, £md 63 Fed., 423.' And 
the late comptroller held in Van Duzee's Case, 2 Dec. Comp. 217, that: 

"A practice established or dlrectly sanctioned by the judge has the same 
force and efifect,as a rule of court, and the clerk of |:he court acting thereunder 
Is entitled to fées for the services rendered necessàrlïy by such practice." 

The fées which are claimed for flling and entering affldavits for 
indigent défendants were taj^d and charged against the government, 
under a provision of section 828, Eev. St., whicl^ is as follows: "For 
filing and entering every déclaration, plea, or other paper, ten cents." 
Thèse affldavits were flled and entered because the court ordered the 
clerk to file and enter therui They were presented to the court be- 
fore they were flled and entered by the clerk. They would nqt bave 
been filed and entered by tjie clerk unless the court had ordered him 
to file and enter them. They were flled and entered by the clerk as 
the foundation of the order. of the court which was made upon them. 
The order of the court to file and enter them, and to issue subpœnas 
;for the witnesses named therein, was a single and iniiivisible act. 
It is conceded by the aceouiïting ofScers that a clerk is entitled to 
his fee for entering an order of the court for summoning the witnesses 
(Locke's Case,2Dec.CQmp,578),but that he is aoit ën,titled to his féè for 
flling apd entering the affldayit on which the order is f ounded (Brooks' 
' Case, Idl 224). Hé ïs'ju'st as much entitled tôMs fee for one service 
as the other, and heis entitled tti hiS fee' fèt both''^ervices on preeisely 
the same grounds. The filing and entering of the affidavit, and the 
entry of the order thereon, are parts of the same transaction. See 
U. S. V. Van Duzee, supra, U. S. v. Converse, supra, and Van Duzee's 
Case, 2 Dec. Comp. 217, as to fées of clerks for services rendered 
under an order of the court, and in accordànce with its practice. 

The fées which are claimed for afiidavits to the marshal's accounts 
were taxed and charged against the government under the act of 
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congress ai>proved Pebruary 22, 1875 (18 Stat. 333), as interpreted by 
the suprême court in U. S. v. Van Duzee, 140 U. S. 169, 171 (item 3), 11 
Sup. (^.758. TJnder that statute, à marshal is required to "render" 
his accounts to the court, and to "prove" theni by Ma own affldavit. 
An account is "rendered" when it is presentéd. Kéndering an ac- 
count, and proving an account, are separate and distinct transactions, 
under the statute. The former does net in'clude the latter. The 
account is rendered for the benefit of the marsfiàl. It is proved for 
the "convenience ând protection of the government," and "the expenses 
attendant thereon are proper charges against the government." 
Such is the language of the suprême court, and the principle of the 
décision is plain. Whatever is dône for the benefit of the marshal 
is chargeable against himself. Whatever is done for the "conven- 
ience and protection" of the government is chargeable against itself. 
No charge by the clerk for affldavits was under considération in this 
case. But in the case of U. S. v. Allred, 155 U. S. 591, 15 Sup. Ct. 
231, where a charge for aflBdaTits by deputy marshals to their ac- 
counts was under considération, the suprême court held, in accord- 
ance with the principle of its décision in U. S. v. Van Duzee, supra, 
that the fées fër thèse affidavits should be paid by the government. It 
is perfectly clèar that, if the fées for aflQdavits by deputy marshals 
to their accounts are chargeable against the government, the fées for 
aflSdavits by marshals tb their kccounts must also be chargeable 
against the government, on the principle of the Van Duzee Case. 
Nevertheless, the accounting oiBcers hâve inVented a novel distinction 
between thèse two classes of aflQdavits, namely: Where an afifidavît 
to an account is required, for the convenience and protection of the 
government, by an act of congress, it is not chargeable against the 
government; but whefe an affldavit to an account is required, for 
the convenience and protectiôh of the government, by the attorney 
gênerai or the accounting offlcers^ ît is chargeable against the govern- 
ment. Marsh's C^se, 2 Dec. Gomp. 482, 

In tr, S. V. JonèB, 147 U. S, 672, 673 (item 1), 13 Sup. Ct. 437, the 
suprême court placed' ifs own cdnstructSph on its décision in U. S. v. 
Van Duzëe, supra, as follows: 

"The labor oï preparing one's own accourits for services or fées is a mère 
lûcident to the réndJtibn of the 8èi*Tlce, ànd is unlversally assumed by the 
• créditer as hls own burden-; but the approval ot^ the account of another 
stands upon a différent footing, a,afl .if performed at.the request of the gov- 
ernment, or under a statute requirlng it to be performed for the protection 
of the government, there is no reason why the clerli should not receivé snch 
fëes theréfor as he recelves for àïialogous services' In other matters." 

Thèse coasidepations, in the opinion of the court, justify and require 
the allowance jOf the fées in question. So ordered. 
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HAREISBUEG TRUST CO. v. SHUFELDT. 
(Circuit Court of Appeals, Nlnth Circuit. May 23, 1898.) 

No. 388. 

1. Skt-Off— Nbgotiablb Instruments. 

The riglit to set-ott Is wliolly statutory, and under 2 Hill's Code Wasli. 
§ 806, wlien a party Is sued by the assignée of a cliose In action, lie cannot 
plead against tlie assignée a set-off wliieli he liolds against the assigner un- 
less the demand sought to be set off existed at the time of the assignment, 
and belonged to the party In good f aith bef ore notice of such assignment 

2. Nkuotiable Instruments— Unindorsed Notes— Equitable Titles. 

The assignée of an unindorsed negotiabie note talies only an eauitable 
title, but the note then stands on the same footing as nonnegotiable pa- 
per, and he may, under the Washington Code, malntain in hls own name 
an action against the malser. 
S. Same— Set-OfI' — Défenses. 

The faet that a note is transferred without indorsement Is sufflcient to 
put the transférée upon Inqulry as to ail eauitable défenses that existed 
at the time of the transfer; but a "set-ofe" is not a défense, as that term is 
ordinarily used, whether the title to the note be équitable or légal, and Is 
never pleadable as a défense unless expressly made so by statute. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Strudwick & Peters, for plaintiff in error. 
Hastings & Stedman, for défendant in error, 

Before GILBERT and KOSS, Circuit Judges, and BELLINGER, 
District Judge. 

GILBERT, Circuit Judge. The Harrisbnrg Trust Company 
brought an action in thé circuit court to recover upon a promissory 
note for f 3,000 made on March 31, 1894, by the défendant in error, 
in favor of the Guarantee Loan & Trust Company, payable on de- 
mand, with interest at the rate of 10 per cent, per annum, which note 
was on July 16, 1894, sôld and delivered to the plaintiff in the ac- 
tion. In his answer to the complaint the défendant in error set forth 
an aflBrihative défense, which was, in substance, as follows: That 
the note was never indotsed by the payée; that it was delivered 
to the plaintiff, or to one Edward L. Bailey. an officer thereof, to- 
gether with other negotiabie paper, as a pledge to secure the repay- 
ment of an advancement made by the said Bailey, individually, or as 
an oflQcer of the plaintiff; that said note bears no indorsement save 
a crédit of interest and $500 on account of the principal; that on 
May 23, 1896, there was standing to the crédit of the défendant with 
the said Guarantee Loan & Trust Company the sum of $2,092.80, and 
on said dfly the Guarantee Loan & Trust Company certified a certain 
check, purporting to be drawn by the défendant, payable to the or- 
der of thé cbunty treasurer, in the sum of $2,085.30, which check 
waB not accepted by the county treasurer, but has remained and is 
the property of the défendant; that on Octobèr 3, 1896, the défend- 
ant demanded from the Guarantee Loan & Trust Company ihe de- 
livery of said note, and tendered in payment thereof the said eerti- 
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fied check, a receipt for a gênerai deposit of |7.50, and the sum of 
1454.41 in cashj which tender jy^ refusedj that the.^id note was re- 
ceived by the pledgee thereof witïiout the defendanfs knowledge or 
consent, ànd that thèplaîntiff àcqilîred tio right ortitlë to said note 
"other than that then and since; held "by the Guarantee Loan & Trust 
Company;" that the Guarantee Loan & Trust Company made an 
assignwpnt on.May 25, 1896, for, ^he benefit of îtà çredîtors, and that 
until subséquent to said assignment the défendant had no knowl- 
edge that any person other than the payée held the note, and 
that when thé payments were made on account of principal and 
interest the noté wàs in the possession of the payée thereof. To 
this affirmative défense the plaintiffdemurred, and itsdemurrer was 
OFerruled, the court holding, that the matters set forth in the answer 
were suffîoiènt in law to coflstitute a set-ofiE to the action, to the ex- 
tent of the amount represented by the sa:id certifled' check. The 
question presented upon the writ of error to this court is ijvhether or 
not the cQurt erred in so ruling, ' ,,, 

The right to set-off is wholly iStatutory, and in this, case its exist- 
ence aSidlts définition must dépend upon the provisions of thé stat- 
utes of thë èta;te of Washington!. The Code of Wâshiiigton (2-Hill's 
Gode,;§.806.) prpvides as fplS)'5^^8f :,; ; i ,■ 

"Sec. 806. The défendant in a civil faction upon a contra,ct expressed or Ini- 
pUed may set off any demand of à like niiture âgàlnst thë i)lalntiit in Interest 
wtiich exlsted and belonged to, Wm ât the tlme of the coMmencement of the 
suit. And in ail sueh actions, other, tDftja upon. a negotlable promissory note 
or blll of exchange negotiated Ih gôôd fâlth, and wlthout riotice before âue, 
Whleh bas fefeen assigned to thfe ^siaiM} hé mayalso set; Off a ,aemand of a îike 
nature exlsting against tbe person to whom he was original^ Hiable,,, or apy 
assignée prlor to the plalntlff of such contract, provlded sueh dëmand exlsted 
at the tlme of the asslgnment thereof, and belonglng to the défendant In good 
falth before notice of çuch assiCTmenti'iànd wassùch (a.deiilànd fis mlght hâve 
been set, ofCagajnst; such person. to whom.he.iiras orlgln^y.liable, or suçlj, as- 
signée whlle thé cdntràct belonged to hliri." , 

This stfltute ia clear and explit^it, and requires no interpretatioi^. 
Wben ,a, i(Jef endant is sued by a* assignée of a cbose in action, he can- 
not plead against the assigjieç, a set-off which he holds against the 
assignor, jupie^S the deii]iasnd somW ta be set ofÇ esist;ed at tiietime 
of the assignpient, and belQjpged ,tp thç défendant in gopdifaith, b^- 
tore no>l4ce::<^f sucb assigunaesnt,, j ; À similar s^^atutC; is found in the 
State of New Xprk» and iti bas tiieç^ibeen heldth^t ;the„dema]id whiçh 
çonstitut?s the setroff must be!,pnQ,îv^hich existed,q,gaiust theja^signor 
ait the itime ;w;]^n he made the .âpsigninent. Martiq s^. KunzmuUer, 
37 N. iY.;39as .Ifauïkner v. Swart, 55 Hun, 261;, 8 N. Y. Sppp. 239; 
Brisban y. Gaines, 10 Joh^s, 45. : ^q far as, the record in the prés- 
ent caser,informBjis, tbe a!^ount;(rf the défendant in error as. a de- 
positor jvith thef Guacante^ IJpïli* % Trust Coippany . did, aot ; .çxist 
ppiop tpjljtay^S, 1896, ;wMeb W^B pjea,rly:twoye£^rs;subseqflenit to tbe 
transfer. of itf^e flote tp itbie^ipl^intjËE ip; erpor. rSyriîliiestefflas of ithe 
statutçi th^ref6re, the çertifted içbeçlî s^nd the aippuftt represented 
thereby».WPOn'ydepositi with th^iGu^rftntppLoani&T^ust Company, 
cannât beipteaded as aiS^t^off to tte not^, unless there; are other facts 
ia. the case v^'hich are suJOfiçiieJit tota^p.it ont of.tbft statutory.proivfi- 
èion. : It is contended iby.;th?/^efen.dant .in error :,t]^8t:.itbe fact.that 
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fiie note wàs transferrefl withput inciorsement renders the statute in- 
applicable, and that the delivery of the note, in pledge for money 
bonowed, conveyed to the transférée thereof only an équitable title 
to the note, and that in an action on such a note delivered after ma- 
turity, especially in a case in which the maker of the note had no 
notice of the transfer, the latter may avail himsëlf of ail the équi- 
table défenses which he possesses. There can be no doubt of the cor- 
rectness of the latter proposition. The pledgee or assignée of a note 
which has been delivered to him without the indorsement of the 
payée takes only an équitable title to the note, but as such équitable 
owner he may undoubtedly, under the Washington Code, maintain 
in his own name an action against, the maker. ,The note in the hands 
of such a holder stands upon the same footing as nonnegotiable 
paper. Simpson v. Hall, 47 Conn. 417. The fact. that it is trans- 
ferred without indorsement is sufflcient to put the transférée upon 
inquiry as to ail équitable défenses that existed at the time of the 
transfer. But a set-ofl is not a "défense," as that term is ordinarily 
used (Chandler v. Drew, 6 N. H. 469 ; Wat. Set-Off, §§ 5, 6), and is 
never pleadable as a défense unless it is expressly made so by stat- 
ute. "The rule that a party taking an overdue bill or note takes it 
subject to the equities to which the transfères is subject does not 
extehd so far as to admit set-offs which might be âvailable against 
the transférer. A set-ofif is not an equity, and the gênerai rule stated 
is qualifled and restricted to thbse equities arising out of the bill or 
note transaction itself, and the transférée is not subject to a set-off 
which would be good against the transférer arising out of collatéral 
matter." , 2 Daniel, Nèg. Inst. 1435a; Chit. Bilïs (13th Am. Ed.) 251. 
The set-off in this case is not connected with, the note, or with the 
considération for the note, or the circumstances under which it was 
given. It is not a défense to the note or to liability thereunderv It 
is a séparât© and independent cause of action, existing in favor of 
the défendant, which, by virtue of the statute only, is permitted to 
be set off against the plaintiff's debt for the pnrpose of adJBSting mu- 
tual demanda and avoiding unnecessary litigation. It follows, there- 
fore, that it is immaterial whether the plaintiff's title to the note was 
équitable or légal. In either case, the right to plead a set-off against 
it must dépend upon the terms of the statute. The judgment of the 
circuit court is reversed, and the cause will be remanded for f ucther 
proceedings not inconsistent with thèse views.; 



BIRD et al. T. HALST. 

(Circuit Court, W. D. Virginia. Marcb 22, 1898.) 

L Dépositions— ExHiBiTS Sepabately Mailed— Not Irregdlak, 

No merit lies in attacliing exliibits to dépositions ottier than tliat of safety 
In presetving and identifying tliem as parts of the dépositions. If this 
Identification be made clear, and especially if it be not denied that they 
are the exhibits in question, the exhibits cannot be deprived of their char- 
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aeter as part of the dépositions because thej; are, fçr convenlence or for 
any other reason, maïled to the clérk In a sepàrate package. 

5. Bamb— Indoksement oi' Bxhibits. , 

No formai certiflcatè Is nedèssary to be attachéd to exhlblts in order to 
malîe tbem parts of the det)08ltlon in whlch référence is made to them. 
If the Indorsements of the exanilning commissloner on the exhibits and 
dépositions be made by the, same person, and the èxhiblts are so described 
and marked by the commissionei: that their Identlty is unmlstakably estab- 
lishéd, this is sufflcient 

8. Bamb— Reposai to f esti*y— 8iJ?iPBEssioN dp Testimoiny— Exceptions Db- 

LAYED. 

The whole of a déposition may be si|ppressed on the groiind that a wit- 
ness bas refused to answer a material question; but wherë no effort is made 
to eompel- hlm to answer, nô notice given bf an Intention to move for sup- 
pression because of the refusai, and the dépositions are subsequently re- 
celved and opened by agreement, and two terms intervene before such a 
motion is made, it is then too late to urge It. 

4. Sahe. 

Kev. St §§ 863, 864, providlng for the manner and methods of taking 
dépositions, apply to the taking of dépositions withln the United States, 
and bave no application tb f oreign couijtries. 

6. Bame— Faildbe to Object-^Waïver. 

Objections to dépositions because of Informallties in the notice to take 
and in the certification, etc., arewalved where.the objécting party bas con- 
sented to t^e Issuing of the commission, and practically united wlth op- 
poslng counsel.in executing it, and whére nb notice of the objections la 
glven, or motion to suppress made, untll the trial is in progress. 

6. EVIDBKOE— QBJSEBAI. RbPDTÀTION— PaRTICULAE StATÉMENTS— iNADMISiSIBil.- 

ity. 

Evidence to prove the gênerai réputation of a person for integrlty, hon- 
esty, and falr dealing is govemedby the same principles that apply in a 
case of the inipeachment of a wl^iness for truth and veraclty; and particu- 
! lar statements màdé by pensons wlth whom the party bas had flnanclal 
deallngs, based oti the f allure or inabllity of thé said party to meet his 
pecunlary obligations, especially When made by persons livlng remote from 
the accused, are ihadmlssible. i;! -. 

1. Bamb — Acts Admittbd Alleged to be FbauduiiBKt — Similah Tbahsao- 

TIONS IbIŒIiBVANT, 

Where acts are admitted whlch are alleged to be fraudulent, it is ir- 
relerant to prove other slmtlar transactions wlth other persons in order to 
show a fraudulent Intent on the liart of thé accused. 

This was anraction of assumpsit by Walter Bird & Co, against S. î". 
Halsy, The case was heard on motions made by both parties to 
suppress certain dépositions. 

E. G. H. Kean and F. S. Kirkpatrick, for plaintiffs. 

Blackford, Horsley & Blackf ord and John W. Daniel, for défendant. 

PAUL, District Judge. The défendant moves to suppress certain 
dépositions taken by the plaintifE in this case on the folio wing grounds: 

"Because the witnesses respectlvely refused to answer material questions 
propounded bythè' défendant on cross-examlnatlon [the questions being deslg- 
nated by thelr sériai numbers, 28 in ail], and ail other questions whlch the wlt- 
ness [Frederick Victor Chalifaers] refused to answer." "And ail of said déposi- 
tions taken in England are moved to be suppressed f or the further reason that 
the exhibits whlch are alleged to hâve been flled wlth the questions and an- 
swers were not returned by the offleer taking said dépositions along wlth said 
depositlonSi and that certain papers sent by said offleer under a sepàrate cover. 
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and In a différent way, are not properly certlfled; and, even If they were, they 
would hâve to be returned attached to the dépositions as a part thereof. No 
exliiblt was returned wltli the same." "There Is no return of what purports 
to be Exhlbit No. 1. The other exhibits referred to In sald dépositions purport 
to be numbered from 2 to 10, inclusive." 

The dépositions whieh the court is asked to suppress were taken on 
behalf of the plaintiffs in London, England, on the 9th, lOth, and 
llth days of August, 1897, and were sent hy registered mail to the 
clerk of this court on the 27th day of August, 1897. They were opened 
by agreement of counsel prier to the commencement of the regular 
tenn of this court in September, 1897. At that term of the court 
the plaintiiï, whose home is in England, was présent, and pressing 
for a trial; but the case was continued on motion of the défendant. 
There was an adjourned term of this court held in December, 1897. 
On the first day of the présent term the plaintiff moved the court to 
âx a day of the présent term of the court for the trial of the case. 
Thereupon the défendant Interposed this motion to suppress the dépo- 
sitions. The court will consider first that branch of the motion to 
suppress which is based on the fact that "the exhibits which were 
alleged to hâve been flled with the questions and answers were not 
returned by the ofiScer taking the dépositions along with said déposi- 
tions, and that certain papers sent by said oflScer under a separate 
cover and in a différent way are not properly certifled; and, even if 
they were, they would hâve to be returned attached to the dépositions 
as a part thereof. No exhibit was returned with the same." The 
dépositions proper were forwarded in one package, and the exhibits 
referred to in the dépositions, and by désignations therein made part 
thereof, mailed to the clerk in a separate package. The manner of 
identifying the exhibits in the dépositions in a few cases will serve to 
show how ail of them are identifled : In the examination of Freder- 
ick Victor Chalmers, a witness on the part of the plaintiff, at question 
26, page 8, of the dépositions, it is noted by the officer taking the 
dépositions: "* * * The paper referred to in question No. 25 
was at the same time marked by the commissioner 'Mr. Frederick 
Victor Chalmers' évidence No. 2, and signed by the commissioner, and 
dated 9/8/97.'" On examining the exhibits, I flnd that the paper 
referred to in question No. 25 as Exhibit No. 2 is marked "Mr. Fred- 
erick Victor Chalmers' évidence No. 2. J. Wesney Ward. 9/8/97." 
In the examination of George Alfred Wills, another witness for the 
plaintiff, following question 126, on page 25, it is noted by the commis- 
sioner as follows: "Four letters were handed by Mr. Kirkpatrick to 
the witness, who read them. They are dated, respectively, 2d Janu- 
ary, 1892, 24th January, 1893, 18th April, 1893, and 26th April, 1893; 
and were then respectively marked by the commissioner 'Mr. George 
Alfred Wills' Evidence,' and numbered respectively 'No. 3,' 'No. 4,' 
'No. 5,' and 'No. 6,' and ail of them were signed by the commissioner, 
and dated 9.8.97." On examining the exhibits, I flnd the four papers 
referred to, and I flnd them marked "No. 3," "No. 4," "No. 5," and "No. 
6," each indorsed, "Mr. George Alfred Wills' Evidence," and signed 
"J. Wesney Ward. 9.8.97." Accompanying the exhibits is a letter 
from the commissioner to the clerk, which is as follows: 
87 F.-43 
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"Ward & Aspllri, * Eegistered ST Lime Street, 

SoUcltdtSi 10 Bncls. London, 27 Aiigust, 1897. 

■ ■ ■ 'E.' G. ■■ 
"Bird V, Halsy, 
"Dear Sir: I hâve to-day sent to you, by reglstered post, as 'commercial pa- 
pers,' the dépositions talîen by me in this suit. I now inclose herewith the 
ten documents put in as exhiblts In évidence witb sucli dépositions, and shall 
be obligea by your acknowledging to me, In due course, the saf e recelpt of ail 
thèse documents. Your aclinowledgment by post card will be quite sufflcient. 
I am yours, f althf uUy, J. Wesney Ward. 

"The pierk. Circuit Court of the United States, Western District of Virginia, 
Lynchburg, Virginia, U. S. A." 

An examination of the dépositions and of tlie exhibits leaves no 
doubt as to their identity and connection. Fastening the exhibits to 
the dépositions of which they are a part cannot more completely iden- 
tify them With the dépositions than thèse exhibits are by the descrip- 
tion of them given by the commissioner in the examination of the wit- 
nesses, and indorsed by him on the exhibits themselves. The court 
can conceive no merit in attaching the exhibits to the dépositions, 
other thau that of safety in preserving the exhibit, and identifying it 
as part of the déposition. If this identification is made clear and 
unmistakable, as in this case, the exhibits cannot be deprived of their 
character as part of the déposition because they are, for convenience 
or any other reason, mailed to the clerk in a separate package. It is 
not pretended by counsel for the défendant in the argument of the 
motion to suppress thèse dépositions that the exhibits sent in a sep- 
arate package to the clerk, with the lëtter of the commissioner to the 
clerk, are not in fact the exhibits referred to in the examination of 
the witnesses, and made part of their dépositions. 

It is also objected by the defendant's éounsel that "there is no re- 
turn of what purpoïts tobe Exhibit NO* 1." But thié exhibit to 
the absence of which this objection is made has been produced by one 
of the counsel for the plaintiff, in whose hands it was for examination, 
and it is cohceded that it came to the clerk in the same package with 
the other exhibits. I find it marked, "Mr. Frederick Victor Chalmers' 
Evidence No. 1," and signed "J. Wesney Ward. 9.8.97," — just as it 
is designated in the dépositions. 

It is f urther objected by counéel for the plaintiff that the exhibits 
sent by the commissioner to the clerk are not properly certifled. We 
hâve seen hovp the exhibits are described in the dépositions, and how 
they are indorsed. An exaihination of the signature of the commis- 
sioner attached to the dépositions and the indorsenients of the exhib- 
its showâ that they were made by the same hand, and are the signa- 
tures of thè same persoh. The court knows of no forriial certiflcate 
necessary to be attached to an exhibit in order to make it a part of the 
déposition in which référence is made to it. Thèse exhibits are so 
described in the dépositions, and are so marked by the commissioner 
as such exhibits that the description and marks unmîstakably estab- 
lish their identity. And this is suflQcient. That tlie whole of a 
déposition mày besuppreâëed on the ground that à witness has tp- 
fused to ansKver a material question îs well establîshëâ. In Sturm 
V. Insurance Co., 63 N. Y. 87, the court of appeals of New York said: 
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"It may be taken as a rule that, where a party Is deprlved of tlie beneflt of 
the cross-examlnatlon of a witness by the act of the opposite party, or by the 
refusai to testlfy or other mlsconduct of the wltness, or by any means pther 
than the act of God, the act of the party himself, or some cause to which he 
assented, that the testimony given on the examinatlon in chief may not be 
read. People v. Oole, 43 N. Y. 508; Smith v. Grifflth, 3 Hill, 333. See Forrest 
V. Kissam, 7 Hill, 465. And the rule may be applied to the esamination of a 
witness on commission, or conditionally out of court, in case the party desiring 
the beneflt of a cross-examination has not been présent or represented at the 
taking of the testimony, and had no opportunity to push his cross-examination, 
or to Ijnow of the refusai of the -witness to testif y, or of other lilte misconduct 
of the witness. Smith v. Griffith, supra. But where the party is présent at 
the examination of the wltness in person or by counsel, and is thus fully ap- 
prised of the facts upon which he afterwards relies at the trial to suppress 
the testimony, and does not at the examination, or afterwards bef ore the trial, 
seek to avail himself of them to that end, or to procure for himself before 
or at the trial the beneflt of a full cross-examination, he may not, waiting until 
the trial, then for the flrst time object to the reading of the déposition, or move 
to suppress it. He should take an earlier opportunity for action, so that, if 
successful, his opponent might move for a commission to examine bis witness 
anew out of court, or might obtain a Personal attendance at the trial." 

In Howard v. Manufacturing Co., 139 U. S. 205, 11 Sup. Ct. 502, the 
suprême court said: 

"It is the settled rule of this court that the fallure of a party to note objec- 
tions to dépositions of the kind in question when they are taken, or to présent 
them by a motion to suppress, or by some other notice, before the trial is 
begun, will be held to be a walver of the objections. Whilst the law requires 
due diligence in both parties, it wlll not permit one of them to be entrapped 
by the acqulescence of the opposite party in an Informality which he springs 
during the progress of the trial, when It is Impossible to retake the dépositions." 

It does not appear from the dépositions that counsel for the défend- 
ant, though présent at the time the witness refused to answer the 
questions propounded on cross-examination, then entered any objec- 
tion to the reading of the dépositions for that reason, or gave any 
notice to the plaintiff that he would move the court to suppress the 
dépositions on the ground of the refusai of the witness to answer the 
questions on cross-examination. It also does not appear that any 
steps were taken by the commissioner, or any effort made by counsel 
for the défendant, to hâve the commissioner apply to a court of com- 
pétent jurisdiction to compel the witness to answer the questions pro- 
pounded to him on cross-examination, or be punished for contumacy 
in refusing to do so. On this subject the suprême court of Indiana 



"Where a witness under examination before an offlcer not having power to 
punish for contempt refuses to answer a proper question, the officer should 
report to a court having jurisdiction, and ask It to compel an answer, or 
punish the contumacious wltness. On the principle of comity, the courts 
of the State where a déposition Is taken to be used in another state wlll 
exercise its authority, when appropriately invoked, to secure compétent tes- 
timony, and will assist an ofllcer within its jurisdiction, when assistance is 
properly asked, to secure answers to compétent questions." Keller v. B. F. 
Goodrich Co., 19 N. E. 199. 

That the English courts hâve power, when appropriately invoked, to 
compel contumacious witnesses, before an officer authorized to take 
dépositions within their jurisdiction, to answer compétent questions, 
is asserted by counsel for the plaintiff, and is not denied by counsel 



d76 87 FEDERAL REPORTER. 

for the défendant. No effort having been made by the défendant to 
compel the witness to answer the questions propounded to him on 
cross-examihation ; no notice having been given by the défendant of a 
motion to suppress the dépositions on the ground of the refusai of 
the witness to answer the questions propounded to him on cross- 
examination, and the dépositions having been received by the clerk, 
and, by agreement of counsel, opened more than six months prior to 
the présent tenu of the court, two terms having intervened at which 
such motion might hâve been made, — the court holds that the motion 
to suppress now made cornes too late. Counsel for the défendant in- 
sist that the case had not been called for a trial when the motion to 
suppress was interposed, but the court is of opinion that, so far as the 
motion to suppress is concerned, the case was practically called for a 
trial when the plaintiff moved the court to fix a day during the présent 
tenu for the trial. In view of the great distance which the plaintiff 
has now twice traveled in order to secure a trial of this case, and the 
fact that the witness whose déposition it is sought to suppress is not 
within the reach of the process of the court, but lives in a foreign 
country, it would work a very great injustice and hardship to the 
plaintiff to sustain the motion to suppress thèse dépositions. The 
court, in the exercise of the sound discrétion with which it is in- 
vested, overrules the motion to suppress the dépositions. 

The défendant, S. P. Halsy, by counsel, also moves the court to sup- 
press certain dépositions offered on behalf of the plaintiff on the 
ground that they are not certifled in accordance with the provisions 
of section 864 of the Revised Statutes of the United States, in this, to 
wit: that the certiflcate does not state that the testimony of the 
witnesses was reduced to writing by the commissioner taldng the 
dépositions,^ or by the witness himself in the magistrate's présence, 
and by no othér person. The section of the Revised Statutes of the 
United States on which this motion is based is as follows: 

"Sec. 864. Every person deposlng ag provided In the preceding section shall 
be cautloped and sworn to testlfy the whole truth, and carefully examined. 
HIs testimony shall be reduced tb Writing by the magistrate taking the 
déposition, or by himself In the magistrate's présence, and by no otlier person, 
and shall, after It has been reduced to writing, be subscribed by the 
déponent." ' 

The preceding section of the Revised Statutes of the United States 
referred to in section 864 is section 863, and is as follows: 

"Sec. 863. The testimony of any witness may be taken In any civil cause 
dependlng in a district or circuit court by déposition de bene esse, when the 
witness lives at a greater distance f rom the place of trial than one hundred 
miles, or is- bound on a voyage to sea,' or is about to go eut of the United 
States, oi? eut of the district In which the case la to be trled, and to a greater 
distance than one hundred miles from the place of trial, before the time of 
trial, or wben he is ancient and Inflrm. The déposition may be talien before 
any judge of any court of the United States, or any commissioner of a circuit 
court, or any clerk of a district or circuit court, or any chancellor, justice, or 
judge of a suprpme or superior court, mayor pr chief magistrate of a city, 
judge of a coùnty court or court àt cominon pleaa of any of tîie United 
States, or any notary publie, not being of counsel or attorney to elther of the 
parties, nor Jnterested in the event of the cause. Reasonable notice must 
first be glven in writing by the party or his attorney proposing to take sucli 
déposition, to ïhè opposite party or his attorney of record, as either may be 
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nearest, which notice sball state the name of the witness and the time and 
place of taking his déposition; * * * and whenever, by reason of the ab- 
sence from the district and want of an attorney of record, or other reason, 
the glvlng of the notice hereln requlred shall be impracticable, It shall be 
lawful to take sueh dépositions as there shall be urgent necesslty for taking, 
upon such notice as any judge authorlzed to hold courts in such circuit or 
district shall think reasonable and direct. Any person may be compelled to 
appear and dépose as provided by this section in the same manner as wltnesses 
may be compelled to appear and testlfy In court." 

An examination of this statute shows clearly that its provisions ap- 
ply to the taldng of dépositions of witnesses within the United States, 
and hâve no application to the taliing of dépositions of witnesses in a 
foreign country. This is clearly shown by the désignation of the 
officiais before whom the dépositions may be talien. They may be 
taken before the foUowing fédéral officiais, viz.: "Any judge of any 
court of the United States, or any commissioner of a circuit court, or 
any clerk of a district or circuit court;" or before any of the follow- 
ing state officiais, viz.: "Any chancellor, justice or judge of a suprême 
or superior court, mayor or chief magistrate of a city, judge of a 
county court, or court of common pleas, of any of the United States, 
or any notary public not being counsel or attorney to either of the 
parties, nor interested in the event of the cause." Further, it con- 
fers authority on the officiai to take a déposition de bene esse in the 
foUowing cases only: (1) Where the witness lives at a greater dis- 
tance from the place of trial than 100 miles. This does not mean 
living in a foreign country. The language used in the United States 
statutes when providing for taking the déposition of a person living in 
a foreign country is, "tie testimony of any witness in a foreign coun- 
try." (2) Where the witness is bound on a voyage to sea ; (3) or is 
about to go ont of the United States; (4) or out of the district in 
which the case is to be tried, and to a greater distance than 100 miles 
from the place of trial, before the time of trial; (5) or when he is 
ancient and inflrm. Harris v. Hall, 7 How. 693. The cases cited 
by counsel for the défendant in support of the motion to suppress 
are ail of them cases in which the dépositions rejected were taken 
within the United States. Bell v. Morrison, 1 Pet. 351; Cook v. 
Burnley, 11 Wall. 659; and the other cases cited. I hâve not found 
a case, nor do I think one can be found, in which a court has held 
that the provisions of section 864 of the Revised Statutes of the United 
States apply to dépositions taken in a foreign country. The motion 
to suppress the dépositions will be overruled. 

The défendant, S. P. Halsy, by counsel, moves to suppress and re- 
ject the dépositions of Chalmers and others, offered on behalf of the 
plaintiff, on the grounds that "it has not been made to appear. as 
required by section 865 of the Revised Statutes of the United States, 
that any one or ail of the said witnesses is now 'dead, or has gone out 
of the United States, or to a greater distance than one hundred miles 
from the place where the court is now sitting, to wit, at Lynchburg, 
Virginia, or that by reason of âge, sickness, bodily infirmity, or impris- 
onment he is unable to travel and appear at court,' and the défendant 
says that in such case it is provided by section 865 of the Revised Stat- 
iites of the United States that 'such déposition shall not be used in 
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the cause.'" Thesé dépositions wère takeû in London, England, on 
the 9th, lOth, and llth days ol Aligust, 1897. Notice of the time and 
place of taliing them was accepted by counsel for the défendant. 
Both parties appeared by counsel. The witnesses were examined and 
cross-examined. No objection wàs made at any time during the tak- 
ing of the dépositions to the competency of the officer taking the same, 
or to the regularity of the proceedings in any respect. The signa- 
tures of the witnesses to their dépositions were waived by mutual con- 
sent, and it was further agreed by counsel for both parties that the 
commissioner taking the dépositions should transmit thera by mail 
to the clerk of this court. The dépositions were mailed on August 27, 
1897, were received by the clerk in due course of mail in the early part 
of September, 1897, and by agreement were opened by counsel for the 
partieâ. The case was first called for trial at the September term, 
1897, of this court, which cominenced on the léth day of September, 
1897, and was continued on motidii of the défendant. An adjourned 
term of this court was held in becember, 1897. No objections to 
the dépositions were taken on ttie grounds now stated until the 
trial of the case before the jury had progressed three days. It is 
unnecessary, in the view of the court, to discuss the effect of the mo- 
tion had it been made before the trial commenced. It seems to the 
court that this case clearly falls Within the principle laid down by 
the suprême court in Howard v. Manufacturing Co., 139 U. S. 199, 11 
Sup. et. 500. The grounds of the motion to suppress in that case 
were as follows: 

"(1) Because said déposition Is not certifled to by the offlcer who took the 
same, as required by law régula ting the tablng of dépositions de bene esse; 
(?) liecause'no reasonable notice wàs glven the défendant, as required by 
law regulatlng the taking of dépositions de bene esse; (3) because said dépo- 
sition was npt taken under authorlty of any dedlmus potestatem granted by 
any court of the United States accordlng ,to common usage." 

The suprême court in that case, through Mr. Justice Lamar, said: 

"In our opinion, the motion in this Instance was too late. The counsel for 
défendants, by walvirig copy of the Interrogatories when notice of them was 
served upon them-, and consenting to the issue of the commission, and practi- 
cally uniting with iplaintifCs counsel-, In executlng it, by adding their own cross- 
Interrogatories, , and witàholding the objections until after; the trial had be- 
gun, must be consldered as having waived such objections. It is the settled 
rule of this court tbat the failure of à party to note objections to dépositions, 
of the kind In question, when they are taken, or to présent them by a motion 
to suppress, or by some other notice, before the trial is begun, will be held 
to be a waiver pf the objections. Wljllst the law requires due diligence in 
both parties, It wilLuot permit one of them to be entrapped by the acqulescenee 
of the opposite party In an informalitj* which he springs during the progress 
of the trial, when it is not possible to rétake the déposition." 

The same prjnciple is announced in Bibb v. Allei?, 149 TJ. S. 481, 13 
Sup. et. ^50. Justice Jackson, delivering the opinion of the court, 
said: : 

"If the det>ofe!tlon wàs in any respect open to irregularities, the motion to 
suppress it, under the circum stances, Came too late. , Such motions should 
be made before the case is called for trial, so as to afCord opportunity to retake 
the testlmony or correct defects in the taking of the déposition,"— and cites 
Ho'ward v. Manufacturing Co., supra, and other cases. ' 
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This principle is also recognized in Banking Co. v. Teiger, 90 Va. 
277, 18 S. E. 195. 

In View of thèse décisions, and others that might be cited, the court 
holds that this motion cornes toc late. For the court to hold 
otherwise would be to contravene a flxed principle of our laws, fédéral 
and state, and might work great injustice. The motion will be over- 
ruled. 

The plaintiff objects to the reading to the jury of the déposition of 
James N. Boyd, taken on behalf of the défendant. The déposition 
is offered for the purpose of impeaching the character of the plaintiff 
for integrity and fair dealing in commercial transactions. The ob- 
jection of the plaintiff, which was noted at the taking of the dépo- 
sition, is based on the ground that the witness bas not shown such an 
acquaintance with the gênerai réputation of the plaintiff for integrity 
and fair dealing as qualifies him to speak thereto. The witness is 
asked by the attorney for the défendant: 

"Third Question. Do you know, by réputation, Walter Bird, of the firm of 
Walter Bird & Co., of London, England? Ans. I hâve heard of the firm 
ever since I hâve been in business. I thinls flfteen or twenty years ago 1 
made them a small shipment of tobacco. Fourth Question. Will you please 
State what is, at this time, the réputation of that house for integrity and fair 
dealing in commercial transactions? Ans. At this time it is not good with 
the leaf tobacco men. Fifth Question. Are you f amiliar with their réputation 
with the leaf tobacco men? Ans. I am with our leaf tobacco men hère. I 
hâve heard several of them say that they didn't consider Mr. Bird treated 
them right when he made his failure in England. I hâve heard the bank 
offlcers at the Planters' Bank say that the drafts drawn on them by their cus- 
tomers were dishonored, and returned hère to be pald, after the bank had 
Indorsed those drafts and sold them. Those are the two Unes that make me 
answer 'not good.' " 

The production of évidence to prove the gênerai réputation of a 
person for integrity, honesty, and fair dealing is governed by the same 
principles that apply in a case of the împeachment of a witness for 
truth and veracity; at least the court sees no reason why such is not 
the case. When the crédit of a witness is called in question (Greenl. 
Ev. § 464), "the examination must be conflned to his gênerai réputa- 
tion, and not be permitted as to particular facts; for every man is 
supposed to be capable of sùpporting the one, but it is not likely that 
he should be prepared to answer the other, without notice; and, ua- 
less his gênerai character and behavior be in issue, he has no notict, 
This point has been much discussed, but may now be considered at 
rest." The doctrine as to réputation is thus stated in Teese v, Hunt- 
ingdon, 23 How. 11: 

"Courts of justice differ very widely whether the gênerai réputation of the 
witness for truth and veracity Is the true and sole crlterion of his crédit, or 
whether the inquiry may not properly be extended to his entire moral char- 
acter and estimation in society. ïhey also differ as to the right to inquire 
of the impeaching witness whether he would believe the other on his oath. 
AU agrée, however, that the first inquiry must be restricted either to the gên- 
erai réputation of the witness for truth and veracity, or to his gênerai char- 
acter; and that it cannot be extended to particular facts or transactions, for 
the reason that, while every man is supposed to be fuUy prepared to meet 
those gênerai inquiries, it is not likely he would be equally so without notice 
to answer as to particular acts. * ♦ • Both Mr. Greenleaf and Mr. Taylor 
agrée, however, that the Impeaching witness must be able to state what is 
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generally sald of the other wltness by those among whftm he résides, and 
wlth whom he Is dally conversant, and, In effect, admit that unless he can so 
speak he Is not qualifled to testify upon the subject, for the reason that It is 
only what is generally sald of the witness by his neighbors that constltutes 
his gênerai réputation." 

The latest case decided by the suprême court in which this ques- 
tion is discussed is that of Williams v. U. S., 168 U. S. 382, 18 Sup. Ct. 
92, in which it is held that "the estimate placed upon the character of 
a government employé by the community cannot be shown by proof 
only of the estimate in which he is held by his co-employés" (in this 
case in the custom house at San Francisco, Cal.); and, further, that 
"the prosecution should hâve been restricted to such proof touching 
the character of the accused as indicated his gênerai réputation in the 
community in which he resided." Applying the doctrine as thus de- 
fined to the testimony of the witness Boyd, it is clearly inadmissible. 
He speaks of particular statements and criticisms made by persons 
with whom the plaintifl has had flnancial transactions, based on the 
failure or inability of the plaintiff to meet his pecuniary obligations. 
Besides, thèse statements are made by persons living remote from 
the home and place of business of the plaintifl. If we should relax 
the rule, as contended for by covinsel for the défendant, — which can- 
not be done,^and allow it to include persons with whom the plaintiff 
has had business transactions, living remote from the plaintiff's 
neighborhood and established place of business, still we are confronted 
with the requirement that the teétimony must be conâned to gênerai 
réputation, and cannot extend to particular facts. The déposition 
of the witness Boyd must, for the reasons given, be suppressed. 

The plaintiff' also moves to suppress the déposition of John P. 
George, takeii in behalf of the défendant, on the ground that the same 
is irrelevant and immaterial. The objections were noted at the tak- 
ing of the dépositions. This motion involves an examination of cer- 
tain défenses set up by the spécial pleas flled by the défendant. 
Thèse pleas are five in number. Numbers 1 and 2 are substantially 
the same, and are, in substance, that, contrary to the promises and 
undertakings made by the plaintiff to the défendant, the plaintiff 
failed to use due diligence in selling the tobacco consigned to him 
from time tç time by the défendant, and delayed selling the same for 
a long and unreasonable time, whereby the tobacco was injured, 
and sold for a much less price than it would hâve sold for if it had 
been sold within a reasonable time; and that the plaintifl did not 
obtain the highest price for said tobacco which could reasonably be 
obtained upon the market, but sold it for a price much less than 
could reasonably hâve been obtained upon the market. 

The spécial plea numbered 3 is to the effect that, relying upon the 
promises and undertakings made by the plaintiff to the défendant, the 
défendant consigned and delivered to the plaintiff large quantifies 
of tobacco from time to tune, to be sold by the plaintiff as factor or 
commission merchant for and on behalf of the défendant ; but the 
plaintifl, disregarding his promises and undertakings af oresaid, did 
wrongfully iappropriate the said tobacco to his, the said plaintiff's, 
own use, without the knowledge or consent of the défendant. 
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The spécial plea numbered 4, after reciting, as în the other pleas, 
the promises and undertakings made by the plaintiff to the défendant, 
is as follows: 

"That, relying upon said promises and undertakings of the plaintiff, the de- 
fendant consigned and delivered to the plaintiff large quantities of tobacco 
from time to time, to be sold by the plaintiff as factor or commission merchant 
for and on behalf of the défendant, but that the plaintiff, disregardlug his 
promises and undertakings aforesaid, dld not sell and dispose of the tobacco 
consigned and delivered to him as aforesaid, for the highest priée reasonably 
to be obtalned upon the market, and did not faithfully and honestly account 
wlth and pay over to the défendant the proceeds of the said tobacco delivered 
as aforesaid, and did not true returns make of the sales of said tobacco, but, 
contrivlng craftily, and subtly intending to deceive and defraud the said de- 
fendant in this behalf, did vcrongfuUy appropriate said tobacco to his (the 
plaintiff's) own use, without the knowledge or consent of the said défendant." 

The spécial plea numbered 5, after reciting the promises and under- 
takings made by the plaintiff to the défendant, is as follows: 

"That, relying upon said promises and undertakings of the plaintiff, the de- 
fendant consigned and delivered to the plaintiff large quantities of tobacco 
from time to time, to be sold by the plaintiff as factor or commission merchant 
for and on behalf of the défendant, but the plaintiff, disregarding his promises 
and undertakings aforesaid. did vsrongfully pledge and hypothecate the said 
tobacco of the défendant to secure the said plaintiff's own debts." 

The object of the testimony taken by the déposition of George is to 
show that he, as a tobacco merchant of Eichmond, Va., consigned 
tobacco to the plaintiff as a commission merchant in London, Eng- 
land, and that the plaintiff hypothecated the said tobacco to secure 
loans of money borrowed by the plaintiff from the banks in London ; 
and to show the condition of the account between the plaintiff Bird 
and the witness George, and for what amount the tobacco was sold 
that was consigned by the witness Georse to the plaintiff Bird, and 
what amount Bird still owes George on thèse transactions. The 
plaintiff has been examined in this case as a witness in his own behalf, 
and both in his examination in chief and on cross-examination he 
admitted that he had, prior to May, 1894, hypothecated the defend- 
ant's tobacco, and also the tobacco of John P. George, and of F. M. 
Boykin, of Eichmond, of Watson & Macgill, of Petersburg, of Mr. 
Bass, of North Carolina, and of Mr. Matthews, of Kentucky, as col- 
latéral security to the banks of which he had borrowed money. 
Counsel for the défendant contend that he has a right to introduce 
this évidence to show that the plaintiff dealt with the tobacco of 
other consignors in the same or a similar manner that he dealt ^th 
the plaintiff's tobacco; that is, that he hypothecated it, along with 
other tobacco consigned to him, as collatéral security for the pay- 
ment of money borrowed by the plaintiff from the banks. They cite 
numerous unquestioned authorities to the effect that, where a party 
is charged with fraud, other similar transactions with other persons 
may be proved in order to show a fraudulent intent on the part of the 
party charged with fraud. There is no doubt of the correctness of 
this position where the acts which it is alleged constitute the fraud 
are denied; but the court, after examining every case cited and the 
text-books, finds no authority for the position that similar acts may 
be shown where the acts charged as constituting fraud are admitted. 
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and not ijènîed. Thç fraùd, if any, àrises out of the acts charged 
and admitted t'o be trtié.' Wherè Is the necessity of proviïig sîmilar 
acts in like dealings with other people? It seems to the court a 
superfluous aïid useless work (especially as to the transalctions be- 
tween the plaintiff and George), because the plaintifl bas admitted 
and does nçt deny the màterial facts embraced in the déposition of 
the witness George., The transactions between the plaintiff and 
George touehing the tobacco consigned to the former by the latter, 
and the state of their accounts, can haye no relevancy to the issues 
involved in the trial of the case at bar. Thèse issues are clearly 
defined, and should not be involved with irrelevant matters. If this 
évidence be admitted, it would impose upon the jury the necessity 
of investigating ail of the transactions between Bird and Boykin, and 
each and every of the consignors whose tobacco Bird admits he 
hypothecated at the time he hypothecated the defendant's tobacco; 
thus diverting the attention of the jury from the real issues in this 
case on which their verdict must be rendered. The déposition of the 
witness George is irrelevant and immaterial, and must be suppressed. 



ASHBNFELTEK T. BMPLOYERS' LIABILITT ASSUR. CORP., Limited, 
OF LONDON, BNGLAND. 

(Circuit Court of Appeals, Ninth Circuit May 9, 1898.) 

No. 415. 

1. Accident Insukance— Excepting Clauses, 

Under an accident pollcy exceptlng from the risks "voluntary exposure 
to unnecessary danger," an accident is not withln the exception unless the 
Insured was aware of the danger he Incurred, and purposely assumed the 
risks thereof. 

S. Samb— Question por Jury. 

Whetnef a contracter, who was sufCocated or burned to death by the 
Ignltion of a bucket of tar pitch which hé was heating Inside a tank for 
calklng purposes, was aware of the danger arislng from the character of 
tbat wat^rlal, so as tq bring him wlthin the exception of "voluntary ex- 
posure to .unnecessary Ranger," contained In hls accident policy, hel4, on 
the evldéBce, to be a question which shonld hâve been submitted to the 
Jury.-- •■■'■ 

in Error to tbe Circuit Court of the United States for the Eastern 
Division of the District of Washington.. 

This was an action by Lida M. Ashenfelter against the Employers' 
Liability Assurance Corporation, Limited, of London, Éngland, to re- 
cover upon a policy of accident insurance. In the circuit court a 
verdict was directed for défendant, and judgraent entered accordingly, 
to review which the plaintiff sued out this writ of error. 

R J. Danson and William A. Huneke, for plaintiff in error. 
L. C. Gilmân* for défendant in error. 

Before GILBEKT and ÉOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This action was brought in the court below 
by the plaîntiff in error against the défendant in error to recover 
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the amount of an accident insurance policy issued by it upon the 
life of one H. C. Ashenfelter, since deceased. The amended answer 
of the défendant admits the averments of the complaint in respect to 
its corporate existence, the issuance of the policy in considération of 
the payment of the required premium, the death by accident of the in- 
sured, and the nonpayment of the amount for which the policy was 
issued. It dénies the averment of proof of death, but that fact was 
admitted on the trial. The answer allèges the fact that the policy 
does not insure against "voluntary exposure to unnecessary danger," 
and further allèges that the accident by which the insured lost his 
life was caused by his voluntary exposure to unnecessary danger, and 
that was the real défense made at the trial. On the conclusion of 
the testimony, the défendant, by its counsel, moved the court to in- 
struct the jury to return a verdict for the défendant, upon the ground 
that the évidence showed that the deceased lost his life by reason of 
having voluntarily exposed himself to unnecessary danger. The court 
so instructed the jury, and a verdict was returned as directed. The 
plaintiff duly excepted to the action of the court, and brings the case 
hère by writ of error. 

The évidence in the case shows that the deceased was a contracter 
of great energy and of extensive business, and, at the time of his 
death, was engaged in the performance of a contract with the state 
of Washington for the érection of buildings for its university, which 
were nearing completion. Among them was a large tank for the 
storage of water. The tank itself was 16 feet in diameter, and 17 
feet high, and rested on a platform constructed upon a trestle ris- 
ing 75 feet above the ground. Every ninth stay of the tank extend- 
ed upward about 14 inches, and upon thèse stays so extended was 
constructed a roof having a projection of 3 feet beyond the outer 
edge of the tank. Through the spaces thus left, ingress and egress 
was had into and out of the tank by means of a ladder. The plat- 
form projected from 14 inches to several feet beyond the tank, the 
projection being greatest at the corners, which were square, and of 
which projection about 6 inches in width was occupied by a railing. 
For the purpose of making the tank water-tight, it became neces- 
sary to calk the seams with oakum, and to mop them with a mix- 
ture of heated pitch and tar. It was in preparing and applying that 
mixture that the insured lost his life. Although, as bas been said, 
the deceased was a contracter of extensive business (the contract 
with the university aggregating about |117,000), the évidence shows 
without conflict that he was a man of such energy that, when any 
part of the work he had contracted for lagged, he turned his hanÎJ 
to it, and pushed it along, until properly under way. It was in this; 
way that he went with a workman named Gallagher to make water- 
tight the tank. Gallagher and he only were in the tank at the time 
of the fatal accident, and Gallagher's déposition was taken on behalf 
of the défendant, and introduced in évidence. In answer to a ques- 
tion asking him to describe as briefly and accurately as he could the 
circumstances under which the deceased was killed, the witness said : 

"We started in to work on Sunday morning. He came to me before that. 
Harry [deceased, Ashenfelter] spbke to me on; Satarday, and he said, 'Will 
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you corne aVer and work to-morrow?' And I sald, 'If there îis anything 
pressing, I hâve no objection;' and he sald It was. So, we came on over to 
the tank at ten o'cloek. On golng over there, he sald, 'Haye you been In the 
tankî' and I sald, 'I hâve not' He sald, 'Corne up and corne In,' and we 
went up In the tank. There was about six Inches of water in It, and we 
drained It out by boring plug holes In It, to keep the sédiment from pouring 
(iown. There would be six Inches of water there, and we went and bored 
the holes In there; and Harry sald, 'We must dry this tank up, so we can 
see what we can do wlth It.' I sald: 'There is a salamander over to the little 
observatory whlch I used In drylng the plaster on the observatory. If you want 
it, Harry, you can take It.' He says: 'AU rlght; the next thlng is to get it in.' 
We went and measured the space, and we found It was In the neighborhood of 
fourteen Inches; and we took and flatted up the salamander, so as to get It In 
there. So, we put the ladder up agalnst the tank, and looked over into the 
tank, and Harry said, 'The only thlng we can do Is to calk the tank.' The 
seams were a Ilttle open. And I sald, 'AU rlght; we wUl get In and ealk it.' 
I said, 'There is plenty of oakum over there.' I don't know but he carrled 
the oakum, and I got some calking irons, and started in calking, tUl about 
eight o'cloek. We hâve two lamps in the office, and we were workiug wlth 
them; and he went oui of the tank posslbly In the neighborhood of half- 
past seven or eight, and I followed him; and we came over to the buUding, 
and came baçk Monday morning, and flnished the calking. Monday, about 
noon, I should judge, we got through wlth the calking of the tank. He took 
no part whatever In the calking of the tank. He carrled the oakum to me, 
and I got through calking, and he got some palnts from Baker & Richards, 
called 'paraffine palnts,' supposed to be applled on tanks for to préserve it, 
and also to purlfy the water. We looked over that material, and found It 
to be pretty thln. It was heavy palnt, but not sufficlently heavy to cover 
the seams in good condition; and we concluded to put pitch on the top of 
the seams, or on the top of the oakum, so as to make It water-proof. So, 
the first kettle we heated below, and it beeame stlfC at the time we got It 
into the tank. He said, 'We wiU use that old salamander, and we wUl beat 
the tar below, and get along wlth It;' and we got along Monday and Tues- 
day, tlU the accident occurred. The flrst knowledge I had of the fatal acci- 
dent was Harry hoUerlng to me. He said, 'Frank, hold that ladder!' And 
I looked down below, and I seen a blaze,— very small. It was very smoky lu 
the tank. I saw the smoke and blaze, and started down the ladder immedi- 
ately, because I knew— The flrst Impulse was that the flre could be ex- 
tinguished, and knowlng that there was no means of reaching the fire, and 
as I rushed to the bottom, It was ail Igniting. It was a big sheet of flame ail 
around me, and I used the support, and moved the ladder to the opposite 
side, where the exlt would be to the outslde, and pieked up the body of Mr. 
Ashenfelter, whlch was lylng on the floor between me and the salamander. 
He was lying oç the floor, and I plcked him up, and trled to make the rim 
of the tank; but the flre had drove in on me so I couldn't make It, and I be- 
eame partly suffocated, and I drew myself out of the tank, and that Is the 
last I remember. I felt hls body golng ;from me, and I heard him strlke the 
floor. I could not tell you any more till I got on the bottom of the platform 
myself." 

Gallagher further testifles that the deceased was not in the tank 
much of thé time while he was calking, but that he heated and pre- 
pared the mixture of pitch and tar, dlled the buckets wlth it, and at- 
tended to the flre, and was so engaged at the time of the accident. 
The witness described the salamander as an open stove, made of 
about 16-gâuge sheet iron, standiiljg about 6 inches from the floor, 
on four lej^, wlth âir holes ùnderneath, and with a grate, and, in the 
bottom, a jiatj to reeeiye thé ashés oï coals. Near its top was a hole 
in each side, through which an iron pipe passed to hold the buckets. 
The witness further testified that he and the deceased were afraid 
to use charcoal because ôf the gas which would be formed by it, but 
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used bark, and said, "Bark is harmless, although it will cause more 
smoke." The witness Gallagher further testifled that, shortly be- 
fore the fatal flre, another flre had occurred, and, being asked how, 
answered: 

"A. That was oocurred by a bucket of tar,— one of the buckets whlch con- 
tained the tar or a gallon bueket; whichever it was, I don't know. I had 
passed the bucket down, and he was holding it over the lire; and the fiâmes 
rushed ont, and caught hold of the side of the bucket, and melted ofl: this 
ear which is upon the bucket. The bucket upset when the ear melted oft, 
and the fire ran down through the bottom of the salamander on the floor; 
and I noticed that immediately, because I was about to hand the bueket; 
and I slipped down the ladder, and I extinguisbed the blaze with the Mackinaw 
jacket that I had on; and then, when I had extinguisbed the blaze, I took the 
live-gallon bucket eut of the salamander before it caught fire, and then I 
threw my jacket over the Ares that were on the floor. Q. Is not tar pltch, 
when heated that way, likely to boil up and boil over? A. Pitch itself, after 
It is generated, is not liable to boil as fresh tar before it is generated, before 
it Is heated, will. Q. This accident that occurred was one that was likely 
to occur, this ear of the bucket being unsoldered? Is it such an accident as 
is likely to occur? A. A ',1, it Is liable to occur, certainly. Q. Now, as I 
understand you, you were able to put ont this flre by seeing it at once, and 
getting there very promptly, and slashing out the flre, and taking off the 
pitch? A. Yes, sir. Q. Had you been less prompt, that flre might also 
hâve been fatal? A. Well, I don't know. It would hâve surely hâve went 
under the same circumstanees this last one did. I don't see how it could 
hâve been prevented. Q. Db you know how the second fire occurred, and 
what were the causes that Indueed it? A. Well, simply on account of the 
Urst fire causing from the ear melting ofC. I always présume, and still pré- 
sume, that the second might hâve been caused by the same, and It might 
'hâve been caused otherwise. The man might hâve fell." 

The défendant introduced several witnesses to show that the 
method adopted by the deceased of heating the pitch and tar inside 
the tank was extremely dangerous; that the proper way, and the 
way adopted by those understanding the préparation and handling of 
the mixture, was to beat it on the ground, and convey it in buckets 
to the places of use; and the testimony ta this effect is without con- 
flict. But there is no testimony tending to show that the deceased 
knew this, or was experienced in the business of preparing or hand- 
ling the mixture. On the contrary, there is a good deal of testimony 
tending to show that the deceased was not conscious of any partic- 
ular danger. For example, the défendant called G. B. Smith as a 
witness, and asked him, amonr^ other things, this question: 

"From your expérience and your knowledge of this material and its use, 
'would a prudent man, exercising reasonable foresight, hâve voluntarily done 
that work by heating the pitch on the inside of the tank?" 

— To which the witness answered : 

"My expérience with contractors and people generally In applying that 
material (that is, coal tar or pitch) would lead me to state that it would be 
the most natural method that would be appiied by a man that was not di- 
rectly in that line of business, from the fact that they don't,— men that don't 
handle the material as a business, and hâve had expérience, don't realize 
the danger there is in handling it. I hâve in man y cases had people advise 
.me to beat my material on the kitchen stove. Q. Assuming that it was 
being heated by a pail over a salamander, and that, once before the fatal 
accident, the ear had become unsoldered from the pail, and started a fire, 
«,nd the pitch slopped over, and started a fire, what would you say as to 
-whether any ordinarily prudent man, exercising reasonable foresight, would 
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hâve continued to do the work In that way? A. In answerlng that question, 
I would think that a man would be apt to go at it some other way. At the 
eame tlme, to a man that knows how to put out a tar flre, and It does not 
get the best of him, and feeling confident that he can,— why, If he had al- 
ready gone through one expérience, and successfully put out the flre, he 
might think he could do it again 1£ occasion arose, and he -would hardly think 
that it would occur again; but an accident Is apt to occur. It Is a hard mat- 
ter for a man that Is directly In that Une of business, and a man that always 
uses every caution to avold against just sueh accidents,— It is a hard matter for 
him to give an opinion as to what an inexperlenced man might do in a certain 
set of circumstances. Q. I will ask you, as a rule, whether contractors who 
hare had expérience In building, covering a period of years, including large 
buildings, understand the nature of this article, and the danger of uslng it. 
A. My expérience has been that they know — contractors know— absolutely 
nothlng of handling this material." 

Moreover, the witness James A. Johnson, introduced by the de- 
fendant, testifled, among other things, that, within 10 minutes be- 
fore the fatal accident, he was in the tank, and, the flre having gone 
ont, the deceased asked him, as his own hands were covered with 
pitch, and he could not get his knife, to whittlé some shaviugs, and 
start the flre, and, as the witness was going down to the engine 
house, asked him to tell the engineer to start the pumps, adding: 
"By the time you get down there, I will be through with this work." 
The witness Smith further testifles that, as he was going out of the 
tank, he said to the deceased that the atmosphère in there did not 
suit him, or that the work was more or less dangerous (not being 
certain as to his language), to which the deceased replied, as he re- 
members his reply, "We will be done in a few minutes, and there is 
no danger." This reply, if made, certainly tends to show that the 
deceased did not regard himself as exposed to danger. It is true the 
testimony is thàt, on the occasion of the first flre, the deceased stat- 
ed to Gallagher that he was almost overcome by the fumes. But it 
also tends to show that that flre was extinguished without difQculty 
and without apparent harm. Of course, the case can only be prop- 
erly determined by the considération of ail of the facts and circum- 
stances properly in évidence. But we think enough has been stated 
and quoted to show that the jury, under appropriate instructions, 
should hâve been allowed to pass upon the proposition as to wheth- 
er the deceased knew of the danger to which he was subjecting him- 
self, and, knowing it, voluntarily exposed himself to it. Unless he 
was so conscious, and purposely assumed the risk, it is plain that 
the case does not fall within the exception in the policy relied on 
in défense of the action. Insurance Co. v. Randolph, 24 C. G. A. 
305, 78 Ped. 759; Association v. Hubbell (Ohio) 47 N. E. 544; Insur- 
ance Co. v. McConkey, 127 U. S. 666, 8 Sup. Ot. 1360. Judgment 
reversed, and cause remanded for a new trial. 
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GEOKGl! A. FtTLLEE CO. v. DOYLB et al, 

(Circuit Court, B. D. Missouri, B. D. June 4, 1898.) 

No. 4,097. 

1. Account— Wbight of Evidence. 

Where, In au action for ttie cost of erecting a building, défendant bas 
had possession of plaintifE's itemized account for several montlis, its fail- 
ure to question any item thereof at the trial is strong évidence that the 
account is correct. 

a. Building Contkact — Construction — Kelbase of Bubbtt. 

A building contract provided that, if the contractor should fail to supply 
a sufficiency of properly sliilled workmen or of materials of the proper 
quality, or to prosecute the work wlth promptness and diligence, the 
owner might, upon securing a certificate of the architect to the fact of 
such failure, and after giving three days' notice to the contractor, enter 
upon the premises and finish the work. Beld, that such provision con- 
templâtes a case where the contractor clalms to be complying wlth his 
obligation, and not a case where the contracter, before doing any sub- 
stantial part of the work, absolutely abandons it, and voluntarily sur- 
renders the premises to the owner for its completion. Hdd, also, that 
nelther the failure to seeure the architect's eertiflcate and give the three 
days' notice to the contractor, nor the waiver of them by the contractor, 
under such circumstances, wiU release the surety on the contractor's bond. 

8. CoNTRACTon's Bond— Surety— Notice op Bkeach. 

In the absence of a provision in the bond requiring it, a surety is not 
entitled to any formai notice of a breach of the contract by the principal, 
before the institution of a suit. 

4. BuiLDiNa Contract— Construction. 

A building contract provided that, upon failure by the contractor to per- 
form its conditions, the owner "shall be at liberty * • » to provide any 
such labor or materials, * • * and to enter upon the premises and 
take possession, for the purpose of completing the work, • * * of ail 
materials, tools, and appliances thereon, and to employ any other person 
or persons to finish the work, and to provide the materials therefor." 
Eeld that, upon a breach of the contract, the owner could complète the 
building hlmself, and need not employ some other party to do so. 

6. Altération of Building Contract— Liabilitt op Burbtt. 

A building contract provided that upon a failure by the contractor t« 
perform the contract, the owner might complète the building at the con- 
tractor's expense. Held that, after the abandonment of the contract by 
the contractor, the fact that the owner in completing the building used 
some materials différent from those specified in the contract, due allow- 
ance being made for différence in price, did not constitute such an altéra- 
tion of the contract as would release the Bureties on the contractor's bond. 

6. Breach op Building Contract— Pleading. 

A building contract, under which the owner had the right to complète 
the building upon default by the contractor, provided that the expenses 
Incurred by the owner should be audited and certified by the architect, 
whose certificate should be conclusive on the parties. Beld that, in an 
action by the owner for expenses so incurred, the failure of the owner to 
obtaln such certificate could not be raised by the gênerai déniai. 

This was an action by the George A. Fuller Company against J. 
G. Doyle and the American Bonding & Trust Company of Baltimore 
on a contractor's bond. 

Boyle, Priest & Lehman, for plaintiff. 

M. W. Huff and Wm. J. Stone, for défendants. 
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ADAMS, District Judge. This is an action at law wherein tiie 
plaintiff, as obligée in a pénal bond for |5,000, seeks to recover from 
défendant Doyle, ,as principal obligor, and the other défendant as 
surety, certain damages resiilting from a failure of the principal to 
do certain brickwork in the construction of what is known as the 
"Fullerton Building," located on the corner of Seventh and Pine 
streets, in the city of St. Louis, as required by a coûtract existing 
between the plaintiff and défendant Doyle in relation thereto. The 
condition of the bond, among other things, requires the défendant 
Doyle to well and truly perform the contract referred to. 

In order to properly dispose of this case, it seems to me necessary 
to refer quite at length to the pleadings, with a view of ascertaining 
the issues on trial. 

The plaintiff counts on the bond, and, by way of assigning breaches, 
allèges that Doyle, soon after commencing the work required by his 
contract, totally abandoned the same, and that plaintiff afterwards 
undertook, and did perform, the work and Jabor required of Doyle 
under his bond, and in so doing did necessarily and reasonably ex- 
pend f4,765.93 over and above the amount for which Doyle had 
agreed to do it. Plaintiff's allégations in relation to the abandon- 
ment of the work by Doyle consist of statements of admissions made 
by Doyle to that effect, and hardly reach that degree of certainty, in 
stating ultimate facts, required by rules of pleading; but the answers 
of both défendants so clearly treat the pétition as alleging a total 
abandonment of the work, and so supplément the same, as to pré- 
sent the issue of abandonment clearly and distinctly. 

The défendant trust company, for its amended angwer, ârst dénies 
every allégation of the pétition, except such as it afterwards expressly 
admits. I will confine myself to a considération, qf this amended an- 
swer, as it includes ail that is claiiïied in the answer of Doyle. An 
analysis of the trust company's aûswer shows that it admits — First, 
that the défendants executed the bond sued on; second, that Doyle 
had a contract with the plaintiff to furnish ail the materials and do 
the work referred to in the netition; third, that Doyle, soon after 
making the contract, abandoned the same, and refused to proceed 
further in its performance, and sùirendered the premises to the 
plaintiff, and that thereafter the plaintiff took possession of the 
premises desçribed in said contract, and proceeded in its own way, 
and on its own aecount, to do the work mentioned in Doyle's con- 
tract. And for its affirmative défenses the défendant trust company 
pleads, in substance, that it was provided in the contract between 
Doyle and the plaintiff that if Doyle at any tîme should fail, refuse, or 
ueglect to supply a sufliciency of properly skilled workmen, or of inate- 
rials of the proper quality, or fail iu any respect to prosecute the work 
with promptness and diligence, or fail in the performance of any 
agreements contained in said contract, such refusai, neglect, or fail- 
ut-e being certiÛed by the architeçt, the plaintiff, after three days' 
written notice- to said Doyle, should be at liberty to provide such laboi- 
and mateiials, and to deduct the cost thereof from any money due, 
or thereafter to become due, to said Doyle under said contract, and 
that the plaintiff should be àt liberty to termiûate the employment 
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of said Doyle for said work, and to enter upon the premises and take 
possession, for the purpose of completing the work comprehended 
under said contract, of ail maternais, tools, and appliances thereon, 
and to employ any other person or persons to finish the work, and 
to provide the materials therefor; and, in case of such discontinu- 
ance of the employment of said Doyle, that he (Doyle) should not 
be entitled to receive any further payment under said contract until 
the said work should he wholly flnished, at which time, if the un- 
paid balance of the amount to be paid under said contract should 
exceed the expense incurred by plaintiff in finishing the work, such 
excess should be paid by plaintiff to said Doyle, but if such expense 
should exceed such unpaid balance then said Doyle should pay the 
différence to the plaintiff. Défendant trust company, after plead- 
ing the foregoing provisions of the contract known and referred to 
as article 5 thereof, allèges, in substance, that after the making thero- 
of, to wit, on the 12th day of May, 1897, Doyle, by his certain writing 
described in plaintiff's pétition, made and delivered to the plaintiff, 
waived the three-days notice provided for in that part of the contract 
to which attention bas just been called, and also waived the certif- 
icate therein provided for to be made by the architect, and notiûed 
the plaintiff that he could not perform said contract, and thereupon 
fully abandoned the performance of the same, and surrendered the 
premises to the plaintiff, and that the plaintiff procecded, in its own 
way and on its own account, to construct the building mentioned in 
said contract, including the brick masonry therein, without giving 
notice to this défendant, namely, the trust company, of the fa et that 
said Doyle had waived said three days' written notice and certif- 
icate of the architect, or of the fact that the said Doyle had aban- 
doned said work, and that plaintiff had undertaken to perform the 
same. The défendant trust company further allèges that it was not 
advised of such action on the part of Doyle until after plaintiff un- 
dertook to do the work; meaning, by necessary inference, that it was 
so advised at that time. The défendant trust company further al- 
lèges that it was the duty of the plaintiff to notify it of Doyle's 
abandonment of the contract, and further allèges, in its answer, that, 
under the terms and conditions of said contract so pleaded by it, it 
became and was the duty of the plaintiff to employ some other per- 
son or persons to finish the work which Doyle had contracted to do 
and had abandoned as aforesaid. And défendant trust company 
concludes that, by reason of the plaintiff's failure to give the notice 
to défendant, prior to its entering upon and performing the work 
which Doyle had undertaken to do, of the fact that Doyle had aban- 
doned the same, and by reason of the fact that the plaintiff had not 
employed some other person or persons to finish the work which 
Doyle had failed to do, but, on the contrary, proceeded to perform 
the work itself, the trust company was discharged from any liability. 
And for a second affirmative défense the trust company allèges, in 
substance, that, under the contract between Doyle and the plaintiff, 
Doyle was required to perform the work in question in strict accord- 
ance with the terms and conditions of the contract, including the 
87 F.-44 
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drâwings and specificationa referred to in the «ôrftract; and thieûal-, 
legès, in substance and effeet, that after Doylehad abandoned tke 
performance of Ms contract altogether, and the plaintiflf had taken 
possession of the promises to do tlie work undertaken to be done by 
Doyle, the plaintifî, ini completing the work, made certain changes 
from that which was speciûcally provided for in the contraet with 
Doyle, namely, that whereas, said contraet, spécifications, and draw- 
ings provided "that the three faces of the court on the south élévation 
should be laid up with a light buff press brick, standard size," the 
plaintifif proceeded to lay thé faces of the court on said élévations 
with white enameled brick; and whereas, it was provided in said 
contraet, spécifications, and drawings "that the brick in the walls 
above the first three stories should be laid in lime-mortar bedding," 
the plaintifl', after it took hold of the work, substituted and used, in 
place of lime-mortar bedding in laying the brick in said walls, mortar 
composed one-half of lime mortar and one-half cernent ; and whereas, 
it was provided in said contraet that the facings of ail exterior walls 
should be hollow brick, the plaintiff , after it took possession of said 
work, substituted other and différent brick and material. Défendant 
trust Company allèges that ail said changes were made by the plaintiff 
wholly without the knowledge or consent of the trust company de- 
fendant, and that by reason of said changes it (the trust company) is 
discharged from any liability on the bond. 

The foregoing constitute ail of the défenses pleaded by the défend- 
ant trust company in this case. ' 

TJiere are several statements of fact. found in the answer of the 
défendant trust company which seem tb me to be isolated expres- 
sions of fact, and not intended to state any défense whatsoever, such 
as the statement found in the early part of the answer to the ëflect 
that, according to the terms of the contraet between Doyle and the 
plaintiff, ail the work was to be done by Doyle to the satisfaction of 
the architect; and also that, in accordance with the térms of the 
contraet, no altérations should be made in the work shown or de- 
scribed in the spécifications and drawings, except upon a written or- 
der of the architect, and, even when so made, that the value of the 
work addied or omitted should be computed by the architect, and the 
amount èo ascertained addedto or deducted frôm the contraet price; 
and also that, in accordance With the terms of the contraet, in case 
of any dissent from the détermination of the architect, the Value of 
the work added or omitted should be referred to three disinterested 
arbitrators, and that the décision of any twO of them should be flual 
and bindihg; and also that, under the terms and conditions of the 
contraet, nù altérations should be made in the spécifications and 
drawings for the brick masonry work to be done by Doyle, nor could 
the architect ôrder any changes or altérations therein, unléss the 
parties to said contraet and this défendant should first consent and 
agrée théreto. 

Concerning thèse several independent statements of fact, it is 
proper to say that, while the provisions of the contraet in relation 
thereto are set forth in the answer, there is no allégation of any vio- 
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lation of them, or anj statement of their relation to other subject- 
matters involved in the answer pleaded as défenses, and accordingly 
the further considération of them is dispensed with. 

This brings me to consider the following issues raised by the plead- 
ings: First. What is the reasonable value of the work doue by the 
plaintiff in completing the performance of Doyle's contract after he 
abandoned it? Second. Does the waiver by Doyle of the three-days 
written notice and the architect's certiflcate, required by article 5 of 
the contract, or (to give the défendants the broadest possible con- 
struction of their pleadings) does the fact that no such notice was 
given, or no such certiflcate furnished, constitute a défense to the 
trust company? Third. Was it the duty of the plaintiff to notify the 
défendant trust company of the fact that Doyle had abandoned his 
contract before it (the plaintiff) undertook the performance of it? 
Fourth. Was the plaintiff, under the terms of the contract, at lib- 
erty to perform Doyle's contract itself, or was it obligatory upon it 
to employ some other person or persons to do it? Fifth. Does the 
fact that the plaintiff, after Doyle abandoned the performance of the 
contract altogether, made some changes in executing the détails 
of the work, as specified in the answer, constitute a défense in favor 
of the trust company? 

I will consider thèse issues in the order stated. 

And, first, as to the reasonable value of the work done by the plain- 
tiff in completing the performance of Doyle's contract. The plain- 
tiff's superintendent produced an itemized account of ail expendi- 
tures made in doing the work which Doyle had undertaken to do, 
with vouchers detailing the same, and furnished proof that the same 
were necessary, and the amount of money paid therefor, as shown in 
the account, reasonable. The défendants did not question any one 
of the items charged, but introduced certain expert testimony con- 
cerning some features of the work. On the cross-examination of 
thèse witnesses it became more apparent that plaintiff 's itemized ac- 
count was not unreasonable. Not only is this true, but the évidence 
discloses that the défendants had been in possession of plaintifl's 
account for several months before the suit was brought. They there- 
fore had ample opportunity to investigate and assail each and every 
item of such account. The fact that no attempt is made to do so 
is quite signiflcant of the opinion of the défendants themselves, and, 
as one of them is the contracter who had bid for and contracted to 
do the work in question, he must be presumed to be entirely familiar 
with every détail of the cost. The failure, therefore, to question 
any item, is, in itself, under the circumstances, very persuasive as- 
surance that the court cannot go far amiss in giving credence to the 
reasonableness and necessity of each of them. A complication arises 
from the method which plaintiff employed in keeping its account of 
this work. It appears that, after Doyle abandoned the work, the 
plaintiff, as it progressed with it, varied from particular spécifica- 
tions, in the respects specified in the defendant's answer, by using 
certain enamel brick where light buff brick were specified, and by 
using cernent in place of mortar for certain parts of the work, and by 
substituting certain other kinds of brick where hollow brick were 
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specified, and in setting certain terra cotta which was not specified 
in the Doyle contract. In making up and stating its account of the 
material furnished and work done, plaintiff embraced ail the -work 
done by it in one account, and gives crédit to the défendants for ail 
the excess in value of the work not included in the Doyle contract, 
over and above the value of the work called for by that contract. I 
am satisfled from the évidence that fuU crédits were allowed to the 
défendants for them, and that the amount sued for, namely, $4,765.93, 
is the reasonable value of the materials necessarily furnished and the 
labor necessarily done by the plaintiff in furnishing the materials 
and doing the very work which Doyle ought to hâve done, but failed 
to do. 

The next issue tendered by the answer is that Doyle waived the 
three-days notice required to be given to himself by article 5 of the 
contract already quoted, and waived the certificate therein provided 
for on the part of the architect, and that the plaintiff proceeded to 
do the work without giving the défendant trust company notice of the 
fact of such waiver by Doyle, or that Doyle had abandoned his work. 
A true construction of the provisions of article 5 of the contract, in 
relation to the giving of the three-days notice to Doyle, and requiring 
the certificate of the architect, seems to me to be that when the owner, 
which in this case is the plaintiff, should, at any time during the 
prosecution of the work by Doyle, become dissatisfled with it, and 
détermine to take it out of his hands while he was proceeding to do 
the work, and claiming that he was conforming to the requirements 
of the contract in so doing, before taking it out of his hands, under 
such circumstances, it should hâve a certificate of the architect to 
the effect that Doyle waa not conforming to the contract, and after- 
wards should give to him (Doyle) three days' notice before it (the 
plaintiff) should be at liberty to take possession of the work and pro- 
ceed to finish it. 

The facts as disclosed by the pleadings and the proof do not fall 
within the provisions of the contract, as so construed. The plead- 
ings show, and the évidence proves beyond question, that there was 
no dispute between the plaintiff and Doyle in relation to the non- 
performance of his contract. He scareely began work under it. He 
says in his testimony that he did only five or six days' work. He 
voluntarily Abandoned the performance of his contract. Under such 
circumstances, the requirement of a certificate by the architect of a 
failure to do the work in accordance with the requirements of the 
contract was inapplicable, and the three-days notice on the part 
of the owner to Doyle that the owner would proceed with the work 
was not required. It foUows that, if no such notice or certificate was 
required, the surety in the bond was entitled to no notice that they 
were not given, or that they were waived. It is also to be observed 
that there is no provision of the contract requiring any notice to be 
given to the trust company of the fact of such want of certificate, or 
of such notice to Doyle, or of the fact that Doyle had abandoned his 
contract; and I know of no légal principle, in the absence of such a 
provision of the contract, which requires the obligée in a bond to give 
formai notice to a surety of a breach of the condition of the bond. 
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But if the three-days notice in question and the certificate of the 
arcliitect were required, it being only for the beneflt of the contractor, 
Doyle, his waiver therecf, as shown by the évidence, under the pe- 
«uliar facts of this case, amounting, as it does, to évidence of actual 
notice, is so immaterial and inconsequential a matter as will not 
affect the surety's liability; and, if it were necessary to give formai 
notice to the surety of a breach of the condition of the bond, th»^ 
answer of the surety shows that it was fuUy advised thereof as soon 
as the plaintiff undertook to do the work in question, and this, accord- 
ing to the proof, was on or very near to the day of Doyle's actual aban- 
donment of it. 

The next issue tendered by the answer, namely, that the plaintiff, 
by undertaking itself to do Doyle's work, instead of employing sorae 
other person or persons to do it, discharged the surety, nécessitâtes 
a considération of the contract between the plaintiff and the défend- 
ant Doyle, and especially of article 5 thereof, which is set forth in 
the answer. By référence thereto it appears that, in the event of 
failure on the part of Doyle to furnish the necessary workmen and 
material and to perform his contract, "the plaintiff * • * shall 
be at liberty * * * to provide any such labor or materials, 
* * * and to enter upon the premises and take possession, for the 
purpose of completing the work comprehended under such contract, 
of ail materials, tools, and appliances thereon, and to employ any 
other person or persons to finish the work and to provide the mate- 
rials theref or." It is contended that this phraseology, "and to employ 
any other person or persons," etc., évinces an intention on the part 
of the contracting parties to make the employment of some person 
or persons other than the plaintiff the exclusive method of doing 
the work, in the event that Doyle failed to do it. I cannot agrée 
to this construction of the contract. In my opinion, ample authority 
had been conferred upon the plaintiff by language preceding this 
clause, so that the particular language relied upon by the défendants 
should be held to enlarge, rather than limit, the authority. The 
intention of the parties manifestly was to authorize the plaintiff either 
to do the work itself or to employ others to do it. This construc- 
tion is reinforced by the language employed in the latter part of 
article 5, where référence is made to the expense to be incurred by 
the plaintiff "in finishing the work." Such being my construction 
of the contract, it follows that the bare fact that the plaintiff pro- 
ceeded by and through its own officers and agents to do the work 
which Doyle had failed to do, instead of employing some outside per- 
sons to do the same, constitutes no défense. 

The next issue tendered by the answer is whether the changes 
made by the plaintiff in executing the détails of the work, as already 
specified, after Doyle had abandoned it, constitute any défense on 
the part of the surety. Plaintiff's cause of action accrued at the 
time Doyle abandoned the work, and such abandonment constitutes 
the breach of the bond sued on in this case. While the court must 
carefully consider any and ail changes made in the progress of com- 
pleting the work by the plaintiff, with a view of accurately ascertain- 
ing the actual cost of finishing the very work contracted to be done 
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by Doyle, it cannot, in my opinion, trèat thèse changes as modifica- 
tions of the contract between plaintifE and défendant Doyle. Before 
plaintîjï undertoolî the work, the contract had been brolien by Doyle, 
and plaintiff's rights and Doyle's obligations under it had become 
fixed. If plaintifl made any changes in the détails of the work in 
the progress of completing it, they were not made as a resuit of any 
agreement between it and Doyle, such as usually operate to dis- 
charge a surety, and such changes imposed no new or modiâed obliga- 
tions upon Doyle. He had already f ailed to perf orm his contract, and 
abandoned the work, and plaintifE's cause of action had arisen there- 
upon, and, in my opinion, the surety's liability is in no manner af- 
fected by the fact that plaintijï, while it was doing the very work 
which Doyle had contracted to do, did, of its own motion, some other 
things, for the doing of which no claim is made agaiust Doyle or his 
surety. The évidence oflfered by the défendant to prove the changes 
referred to at the trial was, on the objection of the plaintiff, ruled out, 
and I think no error was committed in so doing. 

I hâve now considered and disposed of the several issues raised by 
the pleadings in the case, but ànother question is seriously debated by 
counsel for the défendant trust company, ànd that is that the plain- 
tiff's pétition fails to state a cause of action, in thîs: that, after set- 
ting forth so much of article 5 of the contract between the plaintiff 
and Doyle as has already been quoted, the plaintiff proceeds and 
copies the balance thereof in its pétition, as foliows: "The expense 
incurred by the owner [George A. Fuller Company], as herein pro- 
Tided, either for furnishing materials or for flnishing the work, and 
any damages incurred through such default, shall be audited and 
certifled by the architect, whose certificate thereof shall be conclu- 
sive upon the parties." It is contended in argument that, in this 
suit on a bond to secure the faithful performance of this contract, 
there can be no recovery against Doyle, or the trust company as 
surety, on the bond, without an averment that the damages incurred 
by Doyle's default had been audited and certifled by the architect. 
This stipulation of the contract relates to the amount of recovery, 
and not to the right of recovery. It is that kind of a stipulation 
which the plaintiff, if it desired to avail itself Of it as a right con- 
ferred upon it by the contract, should hâve pleaded, and alleged the 
award made by the architect, and relied upon this award as its meas- 
ure of damages. The plaintiff having failed to do so, the défendants 
might hâve pleaded this stipulation, and claimed under it, but in 
doing so must hâve pleaded the facts as the basis of the right. In 
this case neither party by their pleadings claim under this stipula- 
tion. On the contrary, a distinct and positive issue is tendered by 
the plaintiff as to reasonable value of the work required to be done 
by the plaintifl to perform Doyle's contract. This issue was ac- 
cepted by the défendants in and by their gênerai déniai, and insisted 
upon by their counsel as the issue at the trial of the case. Each 
and both of the parties, by their pleadings and conduct at the trial, 
must therefore be held to hâve waivéd the beneâts of this stipulation. 
This was the vieW entertained by the Court at the trial, and, in har- 
mony with it, the objection of défendants* counsel to plaintiff's offer 
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to prove the award of the architect was sustained, and plaintiff was 
required to stand on the issue of reasonable value, as then insisted 
upon by the défendants' counsel. Because, therefore, confonnity to 
the requirement of the stipulation in question did not afEect the right 
of recovery, but only the remedy or the amount of recovery, and be- 
cause the parties, notwithstanding the stipulation, deliberately joined 
issues on the reasonable value of the work done by plaintiff in the per- 
formance of the work required of Doyle under his abandoned con- 
tract, it cannot now be held that the pétition failed to state a cause 
of action. 

The plaintiff having offered no évidence to sustain its claim for 
liquidated damages by reason of the delay in the completion of the 
building resulting from Doyle's default, there is no occasion for any 
référence to that part of plaintifl's pétition or the issues raised there- 
by. There will be a judgment for the plaintiff in this case for the 
amount of $4,765.93, v^'ith interest thereon from the date of the in- 
stitution of this suit. 



BALL V. WARRINGTON. 
(Circuit Court, B. D. Pennsylvania. May 7, 1898.) 

1. Pleading — Affidavit op Défense — Conclusions dp Law. 

In an affidavit of défense to an action on a judgment, an allégation 
that such judgment "was fraudulently and collusively obtained by the 
sald plaintiff" Is too gênerai to be of any weight, in the absence of any 
allégations of fact to base it on. 

8. Same — Re8 Judicata. 

In an action on a judgment, an affidavit of défense averrlng that the 
cause of action on which the judgment was founded was fraudulent, and 
that plaintiff had Ijnowledge thereof, is conclusively refuted by an amend- 
ment to plaintlfC's pleading alleging a judgment affirming the judgment 
sued on. 

8. Plkading—Amendmbnts— Affidavit of Défense— Motion for Judgment, 
In a suit in Pennsylvania by a judgment creditor of a Kansas corpora- 
tion to enforce a stockholder's llability, where the affidavit of défense al- 
leged that plaintlfC's judgment was fraudulent, irregular, and void, held, 
that a delay of nearly flve years in moving for judgment for want of a suffi- 
clent affidavit of défense was justifled by the pendency of a décision of the 
suprême court of Karisas, whereby sald judgment was at length declared 
valld; and, such décision heing set up in an amended claim, held, further, 
that plaintiff: was entltled to judgment on his motion unless the affidavit 
were amended within a specified time. 

4. Sbbvick of Procbss — Corporations. 

Under the Kansas statute providing that a summons against a corpora- 
tion may be served on "the président , * * * or other chief officer," a 
service on the vice président is sufflcient. 

This was an action by William E. Bail, a citizen of Kansas, against 
Anna M. Warrington, a citizen of Pennsylvania, to enforce an alleged 
liability of défendant as a stockholder in a Kansas corporation. 

S. Morris Waln and A. U. Barnard, for plaintiff. 

E. Spencer Miller and Charles P. Warwick, for défendant. 

DALLAS, Circuit Judge. This is an action brought to enforce an 
alleged liability of the défendant as a stockholder in a corporatiom 
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of thé stàte of Kansas, uuder certain constitutional and statutory 
provisions of that state. The plaintifE allèges that he has obtained 
a judgment against the corporation in question in a Kansas court, 
upon. which exécution has been issued and returned unsatisfied. 
Upon May 1, 1893, an aÉSdavit of défense was filed, wherein it was 
averred that the judgment above referred to was rendered in a suit in 
which the service of process for appearance had not been lawful, and 
also that the instrument of writing upon which that judgment was 
founded "was a fraud against the same [the corporation] and the 
stockholders thereof," and that "plaintiff in the présent action knevf 
of ail the facts constituting the said fraud," etc. To this there was 
added the averment that "the judgment recovered in the said dis- 
trict court of the Ninth judicial district of the state of Kansas was 
fraudulently and collusively obtained by the said plaintiff," but to 
this gênerai statement no weight can be attached. Except as it may 
be regarded as having référence to the more particular allégation of 
fraud which précèdes, but does not support it, it fails to point out — 
explicitly or otherwise — the facts constituting the fraud and col- 
lusion intended to be alleged. Kneedler v. Woodruff, 1 Wkly. Notes 
Cas. 42; Ephraim v. Pollock, Id. 102; Starr v. Phillips, Id, 471. On 
October 17, 1893, a plea was flled, and a raie to take dépositions on 
behalf of the plaintiff was entered. Nothing further was done until 
March 8, 1898, when the plaintiff, by leave of court, filed an amended 
statement. The order permitting this amendment gave the défend- 
ant 15 days in which to file a further affidavit of défense; reserving to 
her, however, the right to insist that she could not lawfully be re- 
quired to file any other or further affidavit of défense, and none has 
in fact been filed. Under thèse circumstances, the plaintiff now 
moves for judgment for want of a suflScient affidavit of défense. 

The amended statement of claim does not change the plaintiff's 
cause of action as originally presented. It adds nothing, in sub- 
stance, but an allégation that since the original statement was filed 
the court of last resort of the state of Kansas has decided that the 
judgment in question was regular and valid. The eflect of the amend- 
ment, therefore, is merely to bring to the actual knowledge of this 
court a décision which, in my opinion, should be judicially hoticed; 
and I see no reason why this may not be done upon the présent motion 
as well as upon a trial of the case. The delay which has occurred 
in making the motion does not preclude the court frora entertaining 
it. It was postponed — ^properly, I think — to await the renditîon of 
the judgment of the Kansas court already mentionèd. Jones v. 
Gordon (Pa. Sup.) 16 Atl. 862;' Wetherill v. Stillman, 65 Pa. St. 105. 
In the case first cited it appears from the record, though not from 
the repoft, that a plea had been flled; and in the other, al though there 
had been a discharge or withdrawal of a previous rule for judgment, 
and plea pleaded, à judgment for want of a suflflcient affldaVit of 
défense was entered nearly two years after the action had been com- 
menced. In view of what has been said, the affidavit of défense in 
this case is clearly insufiScient. The judgment set out in the amended 
claim completely and conclusively réfutes it. But, as plaintiff's coun- 
sel concède that défendant should be afforded further opportuuity to 
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file an additional affldavit, sufadent time for that purpose will be al- 
lowed, in accordance with the practice approved by the suprême 
court of Pennsylvania in Jones v. Gordon, supra. It was there said : 

"The act of 1887 authorizes the service of a copy of plaintife's claim on the 
défendant, and requires him to answer under oath. Amendments are liberally 
allowed In our practice. Where an amended statement bas been filed with 
leave of the court, It Is compétent for the court to make such order for Per- 
sonal service thereof, and for the defendant's reply, as the justice of the case 
may require. The plain purpose of the act of assembly is to reach the real 
point in dispute by the most direct road, and In the most expéditions manner 
consistent with a due regard to the rights of the parties. We see no objec- 
tion to such a construction as shall secure this purpose, and we accordingly 
hold that the court allowing an amendment in the statement may provide by 
rule or order for Its actual service, and for judgment for want of a reply 
wlthln such reasonable time as It may fix." 

The défendant is allowed 13 days in which to file an additional affi- 
davit of défense, and, in default thereof, judgment for the plaintiff 
and against the défendant for want of a sufiicient affldavit of défense 
may be entered. 

(June 24, 1898.) 

The affldavit filed on May 1, 1893, set up as a défense that the 
Kansas judgment which is the basis of the présent suit was founded 
upon a fraudulent daim, not that the court by which that judgment 
was entered had been fraudulently misled. Consequently, the fraud 
alleged being one which was triable by that court and in that proceed- 
ing, I held that the subséquent décision of the court of last resort of 
the State ôf Kansas that the judgment hère attacked was regular and 
valid completely refuted the assertion of its invalidity. Two addi- 
tional affldavits of défense hâve since been filed, and their sufflciency 
is contended for on grounds which are well stated and ably argued in 
the brief s submitted on behalf of the défendant. 

The objection that the summons was not served in accordance with 
the law of Kansas is, in my opinion, not well taken. The statute 
of that state provides that "a summons against a corporation may be 
served upon the président, * * * or other chief offlcer." Gen. 
St. 1868, c. 80, § 68. In the instance in question the return is, "De- 
livered a copy to John Keese, vice président." I think that in gênerai 
the vice président of such a corporation is to be regarded as one of its 
chief offlcer s, and I do not perceive that section 129 of chapter 23 of 
the General Statutes of Kansas of 1868 varies this gênerai rule. It 
provides that the directors shall designate a président and a secretary, 
but it does not prohibit the corporation from also having a vice 
président. Moreover, I deem it proper to follow the décision of the 
Kansas court, by which it was said, "The service of summons in the 
case is regular, and as required by law." This, it is true, was said by 
the court of flrst instance; but the court of review, in remanding 
the cause, also held that "the judgment was valid," and, without so 
holding, it could not hâve disposed of the case as it did. 

I am not convinced by the further argument which has been ad- 
dressed to me, that the alleged fraudulent character of the original 
cause of action may be interposed in this proceeding. The cases 
cited in support of that proposition do not, in my opinion, sustain it 
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Sehradér v. BanknlSS tT; SI 67, 10 Sup.:Ct. 238, îs plainly distinguish- 
able from thé présent case. If it could be given the effect now sought 
to be ascribed to it, it would, I think, conflict iwith. the law as gen- 
erally laid down,;;and especially by the courts of Kansas, in cases 
which are cited upon the plaintiff's brief, but which need not be hère 
mentioned. Schrader v. Bank was in several respects essentially 
différent from the présent case. It arose under the statute relating 
to national banks, and the décision was put mainly upon the ground 
that under that statute the individual liability which it imposes upon 
stockholders is restricted to Buch contracts, debts, and engagements 
as had been dùly contracted in the ordinary course of its business, 
and that when the bank went into liquidation there was no authority 
on the part of its oflBcers to transact any business in the name of the 
bank, so as to bind its shareholders, except that which is implied 
under the duty of liquidation, l^at case is clearly without perti- 
nency to this one. The plaintiff's rule for judgment for want of a 
sufficient afSdavit of défense is made absolute. 



TTNITED STATES t. STANTON. 

(Circuit Court of Appeals, , Second Circuit. March 10, 1898.) 

No. 9. 

United States Attornkys— Compensation. 

Under Rev. St § 835, a United States attjsriiey Is entitled to ail tbe fées and 
émoluments of hls office, -when, in addition to the amount of his necessary 
expenses, they do not exceed $6,000 per annum. 

In Error to the Circuit: Gourt of the United States for the Dis- 
trict of Connecticut. 

This was a pétition by Lewis E; Stanton to recover from the Unit- 
ed States certain fées clainied to hâve been earned by him as Unit- 
ed States attorney. Thé court below gave judgment in plaintiff's 
favor for $l,496.iS2 (75 Fed. 3S7), and the United States bave ap- 
pealed. ' 

Chas. W. Comstock, U. S. A^y.T 

Lewis E. Stanton, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

TER CUEIAM. We agrée with the court below that it is the 
meaning of section 835 ofthe Revised Statutes of the United States 
that the United States attorney is, entitled to ail of the fées and 
émoluments of his ofiSce, when, in addition to the amount of his nec- 
essary expenses, they do not exceed the sum of |6,000 per annum. 
As it now appears that the défendant in error had not received the 
amount of the items in controye^sy from the émoluments of his 
office, the judgment should be aflSrmed. 
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SILL y. UNITED STATES. 

UNITED STATES v. SILL. 

(Circuit Court of Appeals, Second Circtiit Aprll 7, 1808.) 

Nos. 7T and 78. 

1. District Attorney — Fbes— Clbbk Hirb. 

A district attorney is entltled to recover for derk hire. U. S. v. Stanton, 
87 Fed. 698, folio wed. 

2. Same— Extra Services — Compeksation. 

A district attorney Is not entltled to extra compensation for services ren- 
dered in examlning titles to sites for public buildings. U. S. v. Ady, 22 0. 
C. A. 223, 76 Fed. 359, followed. 
8. Same^Attending Court. 

Section 824 of the Revised Statutes, -whieli allows compensation to a dis- 
trict attorney for each day of the term where court isheld at a place other 
than bis place of abode, is limited by the act of congress of March 3, 1887 
(24 Stat. 509, 541, c. 362), to each day when the court is opened by the judge 
for business, or business is actually transacted in the court. 
4. Same — Examination of Intkrnal Revenue Cases not Pmosecdted. 

A district attorney is entltled to compensation for services rendered in in- 
vestlgatlng violations of the eustbms laws reported to him by a coUector in 
accordance wlth section 838 of the Revised Statutes, and in which he de- 
termined that no prosecution should be instituted. 

In Error to the Circuit Court of tlie United States for the Dis- 
trict of Conneeticut. 

George G. Sill, per se. 

Chas. W. Comstock, U. S. Atty. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. Thèse writs of error involve the right of the 
United States attorney for the district of Conneeticut to recover 
the following items disallowed in his accounting by the accounting 
ofiflcers of the treasury : (1) Disbursements for clerk hire; (2) opin- 
ions and services as to title to post office building sites; (3) per 
diem fées for attending terms of the circuit and district courts 
held at places other than his place of abode; (4) fées for examina- 
tion of internai revenue cases reported to him by the collector, in 
which he determined that no prosecution should be instituted. 

As to the iirst item, the case is controlled by the décision of this 
court in U. S. v. Stanton (decided at this term) 87 Fed. 698, where 
we concurred in the opinion of Judge Shipman in 37 Fed. 252, and 
adjudged that the disbursements should be allowed. 

As to the second item, we approve of the décision of the cir- 
cuit court of appeals in U. S. v. Ady, 22 C. C. A. 223, 76 Fed. 359, 
where the reasons why there can be no compensation for such 
services are convincingly stated. 

The third item is claimed under section g24 of the Revised Stat- 
utes, which allows compensation to a district attorney "for each 
day of his nécessary attendance in the courts of the United States, 
when the court is held at the place of his abode, flve dollars; and 
foe his attendance when the court is held elsewhere, flve dollars for 
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each day of the term." The court below allowed the per diema 
because upon the days in question the courts were open by the or- 
der of the court, and the district attorney was constructively in at- 
tendance. Neither the judge nor the district attorney was in ac- 
tual attendance upon thèse days, and the court was in session only 
in the sensé that the term had not been formally adjourned. The 
section was considered in U. S. v. Smith, 158 U. S. 346, 15 Sup. 
et. 846, to authorize an allowance per diem to the district attor- 
ney when the court is held at a place other than his place of abode, 
whether he was actually in attendance or not, "since he is pre- 
sumed to be présent at each term for the protection of the inter- 
ests of the government." In this case, howeyer, the court was 
speaking of attendance at an ordinary term of court, — a term at 
which the judge and ail the ofi9cers are expected to be présent, — 
and did not hâve occasion to refer to the act of congress of March 
3, 1887 (24 Stat. 509, 541, c. 362), which provides as follows: 

"Nor shall any part of any money approprlated be used in pasrment of a per 
diem compensation to any attorney, clerli or marshal for attendance in court ex- 
cept for days when the court is opened by the judge for business, or business is 
actually transacted in the court, and when they attend under sections flve hun- 
dred and eighty three, flve hundred and eighty four, six hundred and seventy one, 
six hundred and seventy two and two thousand and thiirteen of the Kevised Stat- 
utes which fact shall be certifled in the approval of their accounts." 

When thèse officers attend under sections 583, 584, 671, and 672, 
they are présent to adjourn court because of the absence of the 
judge. We think it was the purpose of the act of 1887 to disal- 
low per diem fées for constructive attendance on occasions not 
covered by the enumerated sections, when there is no judge in at- 
tendance for the transaction of judicial business. The interests of 
the government cannot require the district attorney to be présent 
when no offlcèr is in attendance who can exercise any judicial func- 
tion, and when the court is only open or in session for the purpose 
of making clérical entries in the books or records, or of being ad- 
journed from day to day. Within the meaning of the section, the 
court is not ppened by a judge when he is not in attendance, and 
it is opened merely to be adjoiirned by a clerk or marshal upon his 
order; otherwise there would hâve been no reason for including 
sections 583, 584, 671, and 672 in the enumerated sections of the 
act. 

The fourth item is for services rendered pursuant to section 838 
of the Kevised Statutes, similar to those in controversy in U. S. 
V. Bashaw, 4 U. S. App. 360, ICC. A. 353, and 50 Fed. 749, and 
subsequently considered in 152 U. S. 436, 14 Sup. Ct. 638. In the 
Bashaw Case, however, the secretary of the treasury did not flx 
the sum which he deemed a just and reasonable allowance for the 
services. In this case he did so. The question whether a district 
attorney is entitled to an allowance for such services, under the 
terms of the section, has been variously decided by the district 
courts. It was decided affirmatively by the circuit court of ap- 
peals for the Eighth circuit in the Bashaw Case, and was not de- 
cided by the suprême court when that case was before it. Unless 
we are convinced that the opinion of a circuit court of appeals i* 
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erroneous, we think, upon principles of comity, this court should 
follow it. It would seem that a district attorney ought to be 
compensated for such services, and we do not think the language of 
the section is necessarily inconsistent with the intention that he 
ehall be. The judgment is reversed, with instructions to the court 
below to render a judgment in conformity with this opinion. 



SPTJRR V. UNITED STATES. 
(Circuit Court of Appeals, Sixth Circuit. June 1, 1898.) 

No. 502. 

L National Banks— Officbrs—Ceetification of Checks Without Fonds— 
Présomption of Knowledge. 

In a prosecution against a national banli président for unlawfully certify- 
Ing checks, it Is not error to instruct the jury that the presumption is that 
he had knowledge of the condition of the aceount upon whlch the checks 
were drawn, where the same instruction cautions them that such presump- 
tion may be rebutted by évidence that the défendant did not in fact hâve 
such knowledge. 

8. Bams — WiLLFOi. Failtjkb to Investigate. 

In order to convict a national bank offlcer of wrongf ully certif ylng 
checks, It Is not neeessary to show that he had actual knowledge that the 
aceount against whlch the checks were drawn was not sufflcient; it is 
enough if he wlUfully refrained from investigation. In order to avoid 
knowledge. 

8. Evidence — Admissibilitt — Spéculation bt Bank Offickb with Bank 
Fonds. 

Upon the trial of the président of a national bank for certlfying checks 
without funds, évidence of spéculations by the cashler with funds of the 
bank, with defendant's knowledge, is admissible for its bearlng upon the 
rlght of the latter to rely upon the former's représentations as to the state 
of the customer's accounts. 

4 Same — To Establtsh Intent— Pehiod of Time Coverbd. 

The period of time within which collatéral transactions offered to show 
a guilty Intent must hâve occurred is largely discretlonary with the court. 

6. Same— Réputation for Honestt. 

Upon the trial of a national bank offlcer for officiai misconduct, évidence 
as to the defendant's réputation for honesty and integrlty should be 11m- 
ited to such réputation down to the time of the failure of the bank. 

6. Same— Réputation for Trothfulness. 

In gênerai, where no attempt has been made to impeach the defendant's 
testimony, he may not add to the weight of hls évidence by évidence of 
his gênerai réputation for truthfulness. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Three Indictments were found against the défendant, each of which con- 
tained several counts, for violation of section 5208 of the Revised Statutes, 
by whlch it is provlded: "It shall be unlawful for any offlcer, clerk or agent 
of any national banking association to certlfy any check drawn upon the asso- 
ciation unless the person or Company drawing the check has on deposit with 
the association, at the time such check Is certified, an amount of money equal 
to the amount specifled in such check." By section 13 of the act of congress 
approved July 12, 1882, it is enacted as follows: "That any offlcer, clerk 
or agent or any national banking association who shall willfully vlolate the 
provisions of an act entitled 'An act In référence to certifying checks by 
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national banks,' approved March 3, 1869, belng section 5208 of the Eevlsed 
Statutes of the United States, or who shall resort to any device or réceive any 
flctltious obligation, direct or collatéral, in order to avoid the provisions 
thereof, or who shall certify checks before the amount thereof shall hâve 
been regularly entered to the crédit of the dealer upon the books of the 
banklng association, shall be deemed gullty of a misdemeanor and shall, on 
conviction thereof In any circuit or district court of the United States, be 
flned not more than flve thousand dollars, or shall be Imprisoned not more 
than flve years, or both, In the discrétion ol' the court." The three indict- 
ments found against the défendant were Consolidated and tried together. 
The several counts of the indictments mutatis mutandis charge that "he, 
the said Marcus A. Spurr, being then an officer, to v^it, the président of said 
the Commercial National Bank, did willfully violate the provisions of sec- 
tion 5208, United States Eevlsed Statutes, and did, without the consent of the 
bank, its board of directors and committees, willfuUy, unlawfuUy, and linow- 
ingly certify a check drawn upon said the Commercial National Bank by 
said Company, to wit, the said Dobbins & Dazey, they, the said Dobbins & 
Dazey, as he, the said Marcus A, Spurr, well knevc, not having at said time 
on deposit wlth the said the Commercial National Bank an amount of money 
equal to the amount specifled in said checlî," etc. The several counts of 
the Consolidated Indictments ehar^giêd the certification by défendant of four 
checks drawn by Dobbins & Dazey, bétween December 9, 1892, and February 
13, 1893, both inclusive, on the Commercial National Bank of Nashville, Ten- 
nessee, aggregating $95,(541.95. The total amount of checks of Dobbins & 
Dazey certifled by défendant between said dates was $110,366.54. 

The Commercial National Bank was organized in 1884. Défendant was 
président, and F, Porterfield was cashler, from its organization to Its failure, 
March 26, 1893. The original capital stock of the barik was $200,000, whlch 
was increased from tIme to tlme to $500,000. The flrm of Dobbins & Dazey 
was engaged In the purchase, sale, and exportation of cotton. Its flnanclal 
standing and crédit was excellent, but Its assets consisted only of money, 
choses in action, and cotton on hand and In transit. On December 9, 1892, 
at the close of business, the Indivldual ledger of the bank showed that Dob- 
bins & Dazey's account was overdrawn in the sum of $64,417.97, and on that 
date the défendant certifled that flrm's check for $15,000. At the close of 
business December 17, 1892, Dobbins & Dazey's account was overdrawn in the 
sum of $51,070.65; and on that day thelr check for $31,000 was certifled by 
défendant. At the close of business January 2, 1893, Dobbins & Dazey's 
account was overdrawn $77,515.59, and, at the close of business the next day, 
$38,125.84, on whlch day défendant certifled their check for $40,000. At the 
close of business February 11, 1803, Dobbins & Dazey had overdrawn their 
account $49,464.69 (February 12th was a holiday); and at the close of business 
February 13, 1893, their account was overdrawn $68,243.73. On that day 
défendant certifled their check for $9,641.95. - The , évidence on the part of 
the government tended to show that the account of Dobbins & Dazey was 
continuously and largely overdrawn upon ti^e indivldual ledger during the 
period covered by the checks certifled by défendant (except. one day in Janu- 
ary, 1893, wben there was a small crédit balance), and that this faet was 
known to Porterfield, the cashiér, ajçid ail the employés of the bank under him 
in authority. Thé board of directors of the bank cpnsisted of 21 members. 
It had two standing, committees, known as the "Executive Committee" (of 
whlch défendant -vyas a member), wbose duties were prescribed by by-law 
17, and an "Exaihlning Committee," with the powers and duties presqribed 
by by-Iaw 28. By-law 17 empowered the executive committee to discount 
and purchase bllls, notes, and other évidences of debt, and to buy and sell 
bills of exchange, and requlred them to report at each regular meeting of thè 
board of directors ail bllls, notes, and other évidences of debt purchased by 
them since their last regular report. ByJaw 28 made It the duty of the ex- 
amining committee to examine, fout tlmes a year or oftenei-, the afCairs of 
the bank, count its cash, compare the aSsets with the aceounts of the gênerai 
ledger, and ascertain if thèse and ail other aceounts were correctly kept, and 
whether the bank'S' condition corresponded therewith, and whether the bank 
was iu'a Sound and solvent condition, etc., and report the resuit of their ex- 
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aminatlon at the next regnlar meeting of the board. Under by-law 8, the 
cashier was primarily responsible for ail f unds, property, and valuables of 
the bank. Uoder by-law 9, the président was responsible only for such 
funds, property, and valuables of the bank whieh should come into his hands 
as président. Both officers were required under thèse by-laws, respectively, 
to give security for the faithfui and honest discharge of their respective du- 
ties. By-law 19 provided: "That no officer or elerk of this bank shall pay 
any check drawn upon it or pay out money on any order unless the drawer 
of such check or order shall, at the time of the présentation thereof, hâve 
deposlted in the bank sufficient funds to meet such check or order." 

There was évidence tending to show that défendant had access to the books 
of the bank, and that he frequently made inquiries of the clerks and book- 
keepers concerning varions matters and accounts. The only direct testimony 
that défendant was informed of the state of that account at the dates of 
the certifications was that of Porterfleld, the cashier, who testified that be- 
tween November 25, 1892, and the failure of the bank, March 25, 1893, he 
apprised défendant that Dobblns & Dazey's account was continuously and 
largely overdrawn. Evidence was also received, as Indicating defendant's 
knowledge of the state of Dobbins & Dazey's account, that défendant and 
Porterfleld, the cashier, were each engagea in spéculation in cotton futures, 
through Dobbins & Dazey, during the period covered by the dates of the 
checks certified by défendant, and that Porterfleld was so engaged without 
furnishlng any margins, and that the funds of the bank were used by Dob- 
bins & Dazey in such spéculations without the knowledge of défendant. The 
évidence upon thèse points was conflicting. Défendant was also sworn as a 
wltness In his own behalf. 

For the purpose of establlshing defendant's knowledge and Intent, évidence 
was admitted- to show that, In 1886 and 1887, Porterfleld, with defendant's 
knowledge, but without the consent or knowledge of the bank, Its directors 
or committee, used a large amount of the funds and moneys of the bank in 
the purehase on spéculation of stocks for the Joint account of himself and 
défendant and other persons in the name of the bank or In his (Porterfleld's) 
name as cashier. For the same purpose, évidence was also admitted bearlng 
on two other accounts, one opened March 12, 1889, wlth Herzfeld & Oo., 
New York City, In the name of "Frank Porterfleld," separate, and the other 
opened October 3, 1889, with Latham, Alexander & Co., of New York City, 
!n the name of "Porterfleld & Spurr," both of which were continued down 
to the close of the bank, In 1893, and that the défendant and Porterfleld 
weïe jointly liiterested in the spéculations Indlcated by those accounts during 
the entlre period of their existence; that numerous purchases and sales of 
stocks, bonds, and other funds were made by them for their joint beneflt 
on those accounts; and that large sums of the moneys and funds of the bank 
were used by Porterfleld without securing or reimbursing the bank in such 
purchases, with the knowledge and consent of défendant after the accounts 
had been running some time (not when they were opened). There was also 
évidence that défendant and another director objected to opening an account 
wlth Dobbins & Dazey, on the ground that their business was understood 
to be large, and would reqoire the bank to provide cash to meet the checks 
of the flrm on Eastern drafts, secured by bills of lading, for cotton, and the 
bank might not always be able to provide sufiScient funds to carry the ac- 
count; that Dudley, the director who shared Spurr's objections to receiving the 
account, had been in the cotton business, and stated at the directors' meeting 
that Dobbins & Dazey would be likely to overdraw their account; that, 
when the account was accepted, the cashier was instructed by the committee, 
,in defendant's présence, not to allow Dobbins & Dazey to overdraw their ac- 
count, nor to borrow more than their line of crédit, which was .?30,000, and 
not to discount their drafts without bills of lading attached, and the cashier 
promised obédience to the order, and reported to Dudley several times that 
the account was profltable and satisfactory; that the committee understood 
and believed that the cashier was obeyiug his instructions; that the members 
of both committees and the directors had no information, before March 25, 
1893, that Dobbins & Dazey's account was overdrawn, or that they were de- 
positlng and discounting, or had deposlted or discounted, Eastern drafts. 



704 87 FEDERAL REPORTER. 

wlthout bllls of ladlng attached; that the dlrectors and committep did not 
regard It as thelr duty to examine deposltor's ledger accounts or the drafts 
deposlted by them; that, prlor to and during the perlod covered by the dates 
o£ the checks certifled by défendant, Dazey, one of thè flrm of Dohbins & 
Dazey, was conduetlng a System of what is known among bankers as 
"kiting" bet^een Nashville and New York,— that Is, he would draw in the 
flrm name large drafts on John Monroe & Oo. and Latham, Alexander & Co., 
bankers and brokers, the New York correspondants of Dobbins & Dazey, and 
deposlt and discount such drafts wlthout bills of ladlng attached, and take 
crédit for the proceeds as cash on the account of Dobbins & Dazey in one 
or the other of the two banks of Nashville in whieh they carried regular 
accounts, viz. the Commercial National Bank or the First National Bank. 
Dazey would then draw in his firm's name checks on one of thèse banks, 
generally in favor of the Fourth National Bank of Nashville, but sometimes 
on another bank. Thèse checks were then certifled by-the Commercial Na- 
tional Bank or the First National Bank, whereupon the Fourth National or 
the American National Bank would transmit to New York, by wire, the money 
to meet Dobbins & Dazey's drafts maturing in New York, and the latter banks 
would coUect the amount of the checks f rom the Commercial National or the 
First National Bank, as the case might be. Dazey would then draw another set 
of drafts in Dobbins & Dazey's name, wlthout bills of lading attached, on the 
same drawees in New York, and take crédit for their proceeds as cash in the 
Commercial National or First National Bank. He would then draw a second 
set of checks on the Commercial National Bank or the First National Bank, in 
favor of the Fourth National Bank or the American National Bank, and thèse 
would be certifled by the Commercial or the First National Bank. The Fourth 
National Bank or the American National Bank would transmit the necessary 
amount by wire to New York to meet the second set of drafts, and would 
again reimburse themselves by coUecting the several sets of checks from the 
certifying banks. When thèse drafts were drawn by Dazey, his flrm was 
largely overdrawn with the drawees. This process was repeated again and 
again for nearly si? months precedlng the fallure of the Commercial National 
Bank, during whlch tlme said bank received and entered as cash Dobbins & 
Dazey's drafts for $1,829,427.25, which had no bills of lading attached; and 
at the bank's f allure, March 28, 1893, it had on hand Dobbins & Dazey's 
drafts of this klnd to the amount of $142,000, which had been discounted and 
credited to the drawers by the Commercial National Bank, February 27, 1893. 
The jury found the défendant guilty upon certain eounts of the Consolidated 
indictments. Motions in arrest of judgment and for a new trial were over- 
ruled, and the défendant was senteijced to be imprisoned for two years and 
six months upon three eounts of the Consolidated Indictments, based on the 
checks certifled, by the défendant, Jannary 3, 1893. Xo reverse this iudgn\ent, 
the défendant brought this writ of error. 

John A. Pitts and B. P. Waggener, for plaintifE in error. 
Ed. Baxter, for défendant in error. 

Before BAER, KICKS, and SWAN, District Judges. 

SWAN, District Judge (after stating the facts). The errors as- 
signed and relied upon are 19 in number. Some of thèse présent 
questions dépendent upon the same principles as otherg, and will not 
be separately discussed. 

The flrst assignaient is predicated upon the following excerpt from 
the charge of the court, viz.: 

"It was the defendant's duty, before certifying the checks, If he was not 
Informed, to informi hlmself of the staté of the accoUnt on which they were 
drawn. From the existence of such a duty y ou may draw an Inference of 
f act that he did so Inf orm hlmself. If he dld not already know It. But the 
presumption of knowledge is not an abâolute one, and the défendant may 
show, if he cah, that he did not in factacquire Information of the truth.'' 
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In the next sentence of the charge, the jury were instructed: 

"And, In gênerai, if the défendant acted in good faitU in making tuese cer 
tiflcations, believing that the state of the account of Dobbius & Dazey justified 
It, he was not guilty of the offense charged. Mère négligence or carelessness, 
unaccompanied by bad faith, would not render hlm guilty." 

The learned judge had previously instructed the jury that the 
checks had become the obligations of the Commercial National Bank 
solely by defendant's certification. The facts of certification by 
défendant, as président, and that Dobbins & Dazey had no funds in 
the bank at the times of the certifications, were admitted. The only 
question of fact, theref ore, left for détermination, it is admitted, were 
the defendant's knowledge of the state of Dobbins & Dazey's ac- 
count when the checks were certifled, and his purpose or intent in 
the certifications. The instruction criticised did not inform the jury 
that the eiïect of the légal presumption was to shift the burden of 
proof to défendant to négative the inference of fact, but was permis- 
sive merely, and left the jury free to détermine, upon ail the évidence 
in the case, whether, notwithstanding the inference derivable from 
the existence of the duty, the défendant had that knowledge of the 
account which the court, elsewhere in its charge, made a necessary 
élément of the offense. Defendant's légal duty, as an ofiicer of the 
bank, to be informed, was prima facie évidence of his performance 
of that duty. Insurance Co, v. Pendleton, 115 U. S. 339, 347, 6 Sup. 
et. 74; Finn v, Brown, 142 U. S. 71, 12 Sup. Ct. 136. This was ail 
the effect given it by the instruction in question. The case of Agnew 
V. U. S., 165 U. S. 36, 4ê, 17 Sup. Ct. 235, approved an instruction 
that an inference or presumption of an unlawful intent throws the 
burden of proof on défendant. 

There was other évidence, direct and circumstantial, tending to 
show that défendant knew or had reason to believe, at the times of 
certification of the checks, that the account of Dobbins & Dazey 
was largely overdrawn. The case therefore was not committed to 
the jury solely upon the inference predicated upon defendant's ofBcial 
position that he had discharged the duty it devolved upon him bef ore 
the acts of certification; but the jury were explicitly instructed that 
the government must establish the defendant's knowledge of the 
state of the Dobbins & Dazey account bevond a reasonable doubt, in 
order to maintain any of the counts in the indictment. Nor did the 
last sentence of the charge covered by this assignment put upon 
défendant the disproof of knowledge of the account in question. Ee- 
f erring to the inference of knowledge, the court added : 

"But the presumption of knowledge Is not an absolute one, and the défend- 
ant may show, if he can, that he did not. In fact, acquire information of the 
truth." 

This certainly deprived that presumption of any controlling influ 
ence, in the minds of the jury, against the défendant, and emphasized 
its rebuttable nature. But even if a hypercritical construction, ad 
verse to the défendant, could be extract ed from this passage of the 
charge standing by itself, it is manifest that its connection with other 
parts of the charge clearly négatives any argument based upon this 
isolated sentence. 

87 F.— 45 
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2. T6e inoaification of defendant's third, and the refusai of Ms sev- 
enth, request for instructions, were justifled by the fact that both 
were pervaded by the common error that they singled eut particular 
circumstances, omitted ail référence to othera of importance, and 
sought to confine the jury to the matters narrated, thus excluding 
other évidence which the jury might hâve deemed important Both 
were calculated to mislead the jury, and were argumentative. Kail- 
way Co. V. Ives, 144 U. S. 433, 12 Sup. Ct. 679 ; Kailway Co. v. Leak, 
163 U. S. 280, 16 Sup. Ot. 1020; Agnew v. U. S., 165 U. S. 51, 17 
Sup. Ct. 235; Catts v. Phalen, 2 How. 382. 

3. The fourth request of défendant was properly refused. It not 
only prayed for an instruction on the weight of conflicting évidence, 
but also for a direction to the jury to disregard presumptive proof 
on the assumption that it was rebutted by other matters of fact. 
It was no part of the duty of the court to décide upon the relative 
force of the facts. Crâne v. Morris, 6 Pet. 598, 616, 617; Lilienthel's 
Tobacco Co. v. U. S., 97 U. S. 237, 268; Kelly v. Jackson, 6 Pet. 622. 

4. The refusais of the defendant's sixth and ninth requests were 
also proper. Both were fuUy covered by the charge given. The 
court instructed the jury: 

"The govemment is bound, In order to maintaln any of the counts in the 
Indlctment, to prove • * * (3) that the défendant knew that there were 
no funds of the drawer In the bank sufHeient to meet them [the checks]." 

Agaln: "You must be satlsfled from the proof, beyond a reasonaWe doubt, 
of every fact essentlal to the guilt of the défendant, of the spécifie charges 
contalned In the Indictment, before you wiU be warranted In convlcting him, 
* • • The facts which are charged as coustitutlng guilt must be so proven 
as to persuade a clear and abiding conviction of defendant's guilt,— such con- 
viction as is not shaken by any reasonabie doubt grounded upon the testi- 
mony. If you are so convinced of his guUt, he should be convicted; other- 
wise, not." 

The remainder of the sixth request was also fully covered by the 
f oUowing passages in the charge : 

"Knowledge of the défendant of the state of Dobbins & Dazey's account, 
when he eertlfled the checks, Is thus made the pivotai question in the case.' . 
Upon this question of knowledge, the court charges you that it is not neces- 
sary for the government to show that the défendant knew of the lack pf 
funds of Dobbins & Dazey, from an actual examination of the books of the 
bank or from any Inquiries made at that time. If thé défendant knew that 
he had good reason for believing Dobbins & Dazey's account to be overdrawn, 
and refralned from making such Inquiry for the reason that he linew of the 
condition of the account, or because he was purposed to certify the check 
without référence to whether there were funds suffielent to meet it or not, 
that is suffielent; that Is to say, if he shut his eyes to vs'hat he believed was 
the fact, and kept himself in Ignorance of the state of the account because 
he believed an examination would disclose the facts, this would be équiva- 
lent to express knowledge. Nor is It necessary to prove that the défendant 
knew just what was the extent of the overdraft on Dobbins & Dazey's ac- 
count, or of the lack of funds to meet the checks. If he knew of the sub- 
stance of the fact that Dobbins & Dazey had not funds to meet their checks, 
and that there was no warrant for marking the checks good, that was suf- 
fielent." 

This correctly States the law. The government was not bound to 
show défendant "actually knew" that Dobbins & Dazey had no 
funds in the bank. The judge further said: 
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"And, In gênerai, If the défendant acted In good faith In making thèse cer- 
tifications, bellevlng that the state of the account of Dobblns & Dazey justl- 
fied It, he is not gullty of the offense charged. Mère négligence or eareless- 
ness, unaccompanled by bad faith, would not render hlm guilty." 

Again: "If the proof fails to satisfy your minds clearly and beyond a rea- 
sonable doubt that the défendant did actually know, at the time he certifled 
the checks mentioned In the Indictment, that Dobbins & Dazey did not hâve 
on deposit In the bank suffielent funds and crédits to meet the checks so cer- 
tifled, then you should acquit him, unless you are convinced by the proof 
beyond a reasonable doubt that he willfully, designedly, and in bad faith— 
thèse words mean substantlally the same thing— shut his eyes to the facts 
and purposely refrained from inquiry and investigation for the purpose of 
avoidlng knowledge." 

5. The modification of defendant's second request affords no just 
cause of complaint. The request recited the respective duties of the 
président and cashier of the banli as apportioned under by-laws 
8 and 9, and the jury were instructed, as prayed: 

'Thèse two by-laws taken together mean and imply that the cashier Is 
primarily responsible for ail the funds, property, and valuables of the bank, 
and that the président is responsible only for such funds, property, and val- 
uables of the bank that may be placed in his hands as président, and that 
both of thèse ofBcers are each to falthfully and honestly discharge their re- 
spective duties." 

The court then added: 

"But I further charge you that the président la a gênerai offlcer of the bank, 
and It Is admltted that he had authority, notwithstanding thèse by-laws, 
• • • to certify checks; and, when the président assumes to certify thèse 
checks as good, the faithful and honest discharge of his duties required him 
to be Informed of the condition of the account on whlch they were drawn." 

Without this modification, the instruction prayed would hâve been 
misleading, and would hâve given the jury to understand that by- 
laws 8 and 9 alone were the meaaure of defendant's ofQcial duty in 
dealing with the funds of the bank by certification of checks, and 
that under those the primary responsibility of the cashier for such 
funds and property would relieve the défendant, as président, from 
civil and criminal responsibility, under section 5208, Eev. St. U. S., 
and section 13 of the act of July 12, 1882. Thèse statutes, by neces- 
eary implication, impose upon the certifying ofiBcer the duty of knowl- 
edge of the state bf the account before certification of checks drawn 
upon it. This duty could not be abrogated by by-laws of the bank, or 
any division of duties between its officers. Nor was it the purpose 
of thèse by-laws to exempt the président, when he assumed to certify 
checks, from the statutory duty of knowledge. This is évident from 
the bank's by-law No. 19, which provided that : 

"No offlcer or clerk of this bank shall pay any check drawn upon It or pay 
ont money on any order unless the drawer of such check or order shall, at 
the tlme of the présentation thereof, hâve deposited In the bank funds suf- 
fielent to meet such check or order." 

By-laws 8 and 9 were, perhaps, properly called to the attention of 
the jury for their bearing upon the question of the intent with which 
défendant acted in the certifications. Potier v. U. S., 155 U. S. 447, 
15 Sup. et. 144. There is no substantial différence between the re- 
quirements of thèse by-laws and the duties imposed by the statute 
and defendant's ofiBcial oath required by section 5147, Rev. St. U. S. 
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The défendant certainly could not complain that the adoption from 
the langua&re of the request of the phrase "faithful and honest dis- 
charge of his duties" by the court was an expression of opinion 
on the facts. If it were, it would not hâve been an error, as the 
facts were left to the décision of the jury. Simmons v. U. S., 142 
U. S. 148, 12 Sup. et. 171; Allis v. U. S., 155 U. S. 123, 15 Sup. Ct. 36. 
6. The court instructed the jury: 

"The gOTernraent Is bound, in order to malntain any of the counts in this 
Indictment, to prove (1) that the défendant certifled the checlî; (2) that the 
drawers of the checli had not sufflcient funds in the bank to meet such check; 
(3) that the défendant knew that there were no funds of the drawer in the 
bank sufflcient to meet them. This last élément of the offense charged will 
be explained, and Its modification stated further on." 

It is argued that the jury were thus informed that the establish- 
ment of thèse three facts — the flrst two of which were conceded — 
would authorize conviction. This would be true if the instruction 
had been submitted as complète in itself upon the essentials of the 
crime, and as dispensing with the necessity of proof of the intent 
which accompanied the act of certification; but the last paragraph 
clearly excluded that view of its design and scope. Its promise 
was fulfilled in the passages in the charge quoted in our review of the 
sixth request. Thèse, in connection with the extract criticised, de- 
fined fairly the essentials of the offense and the degree of proof 
required upon the questions of knowledge and intent. The court 
was not bound to adopt the language of the request. Railroad Co. 
V. Horst, 93 U. S. 295; Tucker v. U. S., 151 V. S. 164, 170, 14 Sup. 
Ct 299. 

Assignments 7 and 9: The seventh and ninth assignments are 
based upon defendant's flfth, and part of defendant's seventh, re- 
quest for instruction. The former was, in substance, that if the jury 
found that the account of Dobbins & Dazey, upon the books of the 
bank, was overdrawn continuously during the period covered by the 
checks certifled, and that the défendant certifled the checks in igno- 
rance of such overdraft, "believing at the time that the exchange de- 
posited by Dobbins & Dazey, on thé days on which such checks were 
certifled, was sufflcient to cover the amount of such checks [besides 
the overdraft then existing], then he is not guilty, and you should 
acquit him unless such ignorance was willful, as elsewhere explained 
in the court's instructions." The modification criticised consisted 
in adding the words inclosed in brackets. The subject had been 
fully treated in the charge, and the request should hâve been refused. 
Without the modification, it is çlear that the instruction prayed 
would, if granted, hâve given the jury to understand that it was 
not necessary for défendant to hâve ascertained the state of the Dob- 
bins & Dazey account before certifying the check, but it would be 
suflOicient per se to acquit him if he believed that the amount of the 
exchange deposited — inclusive, necessarily, of the "kiting" and other 
drafts made by that firm upon overdrawn accounts without bills of 
lading attached — equaled the checks certifled. This would hâve been 
in direct conflict with that part of the charge presented by the flrst 
assignment, which we hâve approved, and would hâve nullified the 
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statute whîch prohibits certification of checks "before the amount 
thereof shall hâve been regularly entered to the crédit of the drawer 
upon the books of the banking association." The purpose of the 
modification was to preclude such a misconception of the defendant's 
duty, and to bring the request into harmony with the statute and 
the gênerai charge définitive of that duty. The only lawful basis 
for certification is that prescribed by the statute, and the utmost 
effect that can be ascribed to the instruction as amended was that 
it required the défendant to act upon the state of the account, not 
merely upon his belief in the amount of the exchange deposited, 
leaving the jury free, hoveever, under the gênerai charge, to déter- 
mine the intent v^^ith which the défendant acted. The pith of the 
instruction, as thus modifled, was so fully covered by the extracts 
from the charge given in the examination of the first, fourth, and 
tenth assignments of error as to leave the défendant no ground of 
complaint against the amendment. 

The court adopted part of defendant's seventh request, after mod- 
ifying it so that it read: 

"If you flnd that in each Instance, when he certified a check, the défendant 
had information from the cashier or exchange clerk upon which he relied in 
good faith, that a sufficient amount had been deposited that day, and was in 
the bank to cover the checks certifled [I add, in addition to the existing over- 
draft], he would not be guilty under the Indictment, and you should acquit 
hlm." 

The qualification of this request complained of is contained in the 
words in brackets. The reasons stated in the considération of the 
seventh assignment of error approve the action of the court in making 
the same addition to this part of the charge. 

Assignment 11 : The eleventh assignment of error has nothing to 
sustain it. The jury returned into court after receiving the charge, 
and asked the following question: "We want the law as to the 
certification of checks when no money appeared to the crédit of the 
drawer." The court, in response, read the first paragraph of sec- 
tion 5208 of the United States Revised Statutes, and asked the jury 
if that answered their question. The foreman responded, "Yes." 
The court then read said paragraph a second time, remarking, "I 
read it again, that you may ail understand it." This action was 
excepted to, on the ground that the court failed to read and explain 
section 13 of the act of July 12, 1882, imposing the penalty for the 
willful false certification of checks. The argument in support of 
this exception assumes that "what the jury wanted to know was 
the law applicable to this case, * ♦ • the law applicable to the 
criminal false certification," — and therefore the court should hâve 
read section 13 of the act of July 12, 1882. It is also urged that 
the court gave the jury to understand that the certification of a 
check, when there were no funds in bank to meet it, was sufficient 
to sustain the indictment. The assumption is negatived by the 
answer of the jury. The court charsed that, to warrant conviction, 
the certification must hâve been willfully made, not merely false in 
fact. That distinction was emphasized in the following extract 
from the charge: 
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"Tho question remàlns for you to settle upon ail the évidence whether the 
défendant, Spurr, In certlfying thèse checks, acted In good faith, and without 
any Intent to do that which tbe law forbids, and -whicli he must be presitmed 
to know was unlawfnl, namely, the certlfying of a check as good when the 
maker of it had no funds in the bank to meet it. If he acted in good faith, 
believlng that the makers of the checks had funds in the bank to pay them, 
he should be acquitted. If he certifled the checks either knowing that the 
funds to respond were not In the bank, and that the making of the check was 
unwarranted, or, having In his conscience good reason for believlng that such 
veas the fact, purposely refrained from Inquiry, then the charge against him 
Is made out. The facts which are chargea as constltuting his guilt must be 
proven beyond a reasonable doubt." 

This was a full and fair exposition of the disputed éléments of the 
offense charged. Gther parts of the charge were equally explicit to 
the same effect, as we hâve shown elsewhere. 

Assignment 12: Error is assigned on the adnaission of évidence 
of the stock transactions had through the bank or Porterfleld, as 
cashier, in 1886 and 1887. This was received "for its bearing upon 
the right of Spurr to rely upon Porterfleld's représentations upon 
the question of fact, — whether he did rely upon any assumed cor- 
rectness or honesty of action." Upon this question the government 
offered évidence of purchases and sales of stock on the New York Ex- 
change, through certain brokers and dealers in stocks in New York 
in the name of Porterfleld, cashier of the Commercial National Bank, 
for the account of sundry customers of said bank, as well as Porter- 
fleld, E. S. Cowen, assistant cashier of said bank, and défendant. 
Thèse purchases and sales were made with funds of the bank remit- 
ted to New York by Porterfleld, and embraced transactions from 
Febrnary 18, 1886, to January 15, 1887, both inclusive, The amount 
of the bank's money remitted by Porterfleld to be used as margins 
in thèse transactions was over $66,000. The profits accruing to de- 
fendant from thèse ventures were credited to him on the books of the 
Commercial National Bank at the times of the sales, and afterwards 
were credited on his pass book, and drawn out by him. There was 
also évidence that défendant accounted for the exact amount of 
losses shown upon the accounts, statements, tickets, slips, and mem- 
oranda made out by Porterfleld in référence to said transactions, 
and gave his notes to the bank with collatéral security for his share 
of the losses; but défendant never informed the executive commit- 
tee of the bank or its directors that thèse notes were given to cover 
losses on stock spéculations. There was évidence that the funds of 
the bank were thus used by the cashier with defendant's knowledge, 
but without that of the directors or committees of the bank. The 
évidence relied upoù to show defendant's intent in certification of 
Dobbins & Dazey's checks was lartrelv circumstantial. In such 
cases, a broad range of inquiry is permitted, and when the évidence 
tends even remotely to establish the ultimate fact, its admission 
will not be ground for reversai. Clune v. TJ. S., 159 U. S. 593, 16 
Sup. et. 125; Alexander v. U. S., 138 U. S. 35S, 11 Sup. Ct. 350. Evi- 
dence of similar transactions to illustrate the character of the act 
in question has repeatedly been held compétent in both criminal 
and civil cases, and is often the only method of establishing the 
intent with which they were donc. Allis v. U. S., 155 U. S. 119, 
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15 Sup. et. 36; Wood v. U. S., 16 Pet. 342; U. S. v. Wood, 14 Pet. 
230; Taylor v. U. S., 3 How. 197-208; Mining Co. v. Watrous, 9 
C. C. A. 415, 61 Fed. 163-179. 

The objection that the collatéral transactions were too remote is 
not tenable. It goes only to the weight of the testiraony. The 
period of time within which the matter offered to establish the guilty 
purpose must hâve occurred to permit of their admission is largely 
discretionary with the court. Moore v. U. S., 150 U. S. 60, 14 Sup. 
et. 26. In U. S. V. Thirty-Six Barrels of High Wines, 12 Int. Eev. 
Rec. 40, 41, Judge Woodruff said that, for the purpose of showing the 
quo animo of an act under inquiry, he would not hesitate to admit 
évidence of acts running back to the enactment of the internai rev- 
enue law, which had then been passed fully flve vears. Similar évi- 
dence was received in Coffln v. U. S., 162 U. S. 664, 16 Sup. Ot. 943, 
for the same purpose. It is every-day practice to admit proof of this 
character to show intent on the trial of persons chargea with counter- 
feiting. The évidence was properly received, and its purpose care- 
fully deflned and limited, in the charge of the court, in accordance 
with the case last cited. 

Assignments 13 and 14: The instruction which is the subject of 
this assignment and the refusai of defendant's thirteenth request 
may be considered together. The flrst declared and the second con- 
ceded the illegality of spéculation by a national bank or its offlcers 
in stocks and bonds upon margins. This was correct. First Nat. 
Bank t. National Exchange Bank, 92 U. S. 128; Bank v. Kennedy, 167 
U. S. 362, 367, 17 Sup. Ct. 831. The court then told the jury that if 
Porterfleld, with Spurr's knowledge, 'was engaged in misusing the 
bank's funds and crédits on cotton and stock exchanges in his own 
or the interest of others, "the jury were at liberty to find in that a 
reason why Mr. Spurr should not hâve confidence in Porterfield's in- 
tegrity and âdelity to the interests of the bank, and why Mr. Spurr 
would, in the exercise of his own duties, hâve exercised a doser 
scrutiny of the dealings of Dobbins & Dazey with the bank, especially 
if he had reason to suppose that firm was engaged in such spécula- 
tions." We perceive nothing erroneous in this. Preston v. Prather, 
137 U. S. 605, 11 Sup. Ct. 162. The request refused would, if granted, 
hâve practically directed the jury that the confessedly illégal prac- 
tices of the national banks of the city in receiving and executing or- 
ders for the purchase and sale of stocks and bonds on margins, if 
profitable, the receipt by stockholders of profits therefrom, and the 
opinions of individuals engaged in like spéculations, provided défend- 
ant had no reason to suspect the cashier of dishonesty in the conduct 
of such transactions, and secured the bank against loss from the 
exécution of his orders for such prohibited purchases and sales, 
could not and ought not to be given any weight against défendant, 
although the Commercial National Bank did such business. This 
proposition is entirely untenable, and is irreconcilable with the ad- 
mission in évidence of those transactions which we hâve just ap- 
proved. The évidence of the manner in which the défendant dealt 
or permitted dthers to deal with the funds of the bank having been 
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properly admitted, its weight and effect was a question for the jury, 
and not one of law for the court. 

Assignment 15: The modification of defendant's tentli request 
was necessary to prevent the misleading of the jury. The court, at 
defendant's request, had told the jury, in substance, that, if de- 
fendant certifled the checks in good faith and honest reliance on the 
cashier's statement as to the Dobbins & Dazey account, his certifica- 
tions would not be criminal. This followed immediately the clause 
modified, which read as presented: "And if the cashier was reputed 
to be, and believed by the défendant to be, a man of honesty and 
truth, the défendant would hâve a right to rely upon his statements 
in regard to that account [Dobbins & Dazey's]." The court struck 
ont the Word "truth," and substituted therefor the words "right con- 
duct as respects the aflfairs of the bank," and with this amendment 
granted the request. Whether or not défendant had a right to rely 
or in fact relied in good faith upon Porterfield's statements in référ- 
ence to that account was a question of fact to be determined, not 
alone by the cashier's réputation or by defendant's professed belief 
in his gênerai truthfulness, but from ail facts and circumstances 
known to défendant tending to approve or discrédit the bona fldes 
of his confidence in Porterfield's ofScial conduct. Défendant was 
not prejudiced by this amendment, especially as the gênerai charge 
covered the subject fully. 

Assignment 16: The eleventh request, to the efEect that unless 
défendant knew or had reason to believe that the cashier "was de- 
spoiling the bank, and using its funds instead of his own," in his 
dealings in stocks and bonds and cotton futures, the fact that défend- 
ant knew that the cashier had dealt in those commodities "would 
not deprive the défendant of the right to rely on his statements in 
respect to the affairs of the bank," was substantially granted, after 
substituting for the phrase "so despoiling the bank and using its 
funds" the words "had been using the funds or crédits of the bank." 
There is no merit in the objection made to this change. It is mère 
verbal criticism. The substitution of the words "unlawfully in re- 
spect to its affairs," in place of the word "dishonestly," in the last 
paragraph of the request, — making it read, "In order to deprive 
the défendant of the right to rely upon the cashier, it must be shown 
beyond a reasonable doubt that he knew the cashier was unfaithful 
to the bank, and acted unlawfully in respect to its affairs," — fully 
preserved the rights of défendant, and was an impartial référence to 
ail the évidence of defendant's knowledge of the cashier's transac 
tions. The amendment was a synonym, in substance, of the adverb 
it displaced. The cashier could not hâve acted "dishonestly" with- 
out acting "unlawfully" in respect to the bank's affairs. This request 
was alsb so fully covered by defendant's twelfth request, which was 
granted, that it might correctly hâve been refused in toto. 

Assignment 17: There is nothing in this assignment by which the 
accounts whotee admission is alleged is error can be identified. They 
are mentioned as "said accounts," without further description. If 
we assume the référence to be made to the accounts *of Herzfeld & 
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Go. with "Frank Porterfield, Separate," and that of Latham, Alexan- 
der & Co. with Porterfield and Spurr, — and this is the theory of coun- 
sel for plaintifl in error, — they were plainly compétent, under the 
same rule of évidence which sanctions the admissibility of the trans- 
actions bad with Kohn, Pepper & Co., De Neufville & Ce, and 
Latham, Alexander & Co., discussed in the examination of defendant's 
twelfth assignment. 

Assignment 18: Defendant's fourteenth request was rightly de- 
nied, because fully covered by the instruction given in response to 
defendant's twelfth request. 

Assignment 19: The questions arising under this assignment are 
presented as if it involyed the right of a défendant in a criminal case 
to give in évidence his character for truth and veracity. It com- 
plains of "the exclusion of the évidence of John Overton and other 
witnesses ofEered by défendant — First, as to defendant's good charac- 
ter for truth and veracity; and, secondly, as to defendant's good char- 
acter for honesty and integrity during the whole period of his rési- 
dence in Nashville." After défendant had testiiied, his counsel 
claimed that his testimony had been impeached by the cross-examina- 
tion, and oflfered testimony to his good character for truth and verac- 
ity and honesty and integrity during the entire period of his résidence 
in Nashville, down to the time of the trial. The court limited the 
inquiry into defendant's gênerai character to the time of the failure 
of the bank, reserving for further considération his right to adduce 
évidence of his character for truth and veracity. To this ruiing 
the défendant duly excepted. The government "admitted defend- 
ant's good character for honesty and integrity down to the period of 
the charge"; whereupon the court restricted défendant to 10 witnesses 
upon that point, and that number was examined under the above 
limitation as to time. The correctness of that limitation is the flrst 
inquiry. The reasons assigned by the learned judge for restricting 
the évidence of defendant's réputation for honesty and integrity to 
the time of the bank's failure meet our approval. He said: 

"If we were to bring the time down to the présent, It would be Uable to em- 
barrass the jury, and turn their minds from the real merits of the case, and 
put before them opinions which ought to be kept as far from the jury as possi- 
ble. * * • We would proceed to launch ourselves upon an inquiry as ta 
what the people of the community thought of the case at présent. • * *" 

The authorities support this ruiing. State v. Marks (TJtah) 51 Pac. 
1090; State v. Kinley, 43 lowa, 296; Wroe v. State, 20 Ohio St. 
460, 472; White v. State, 111 Ala. 92, 21 South. 3-30. 

The question raised by the second branch of this assignment was 
rightly decided. The ground on which the offer of évidence as to 
defendant's character for truth and veracity was based and is hère 
urged was "that défendant had been attacked as a witness, and his 
testimony impeached by the substance and manner of his cross-exam- 
ination by counsel for the plaintiff, which had shown a purpose to 
argue to the jury that he had not testified honestly and conscien- 
tiously, but had testified falsely." No testimony was introduced 
by the government attacking defendant's character for truth and 
veracity, nor was any évidence offered in rebuttal by the government. 
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A careful reading of defendant's cross-examination fails to disclose 
any ground for the admission of évidence of his gênerai réputation 
for truth and veracity. The fact that contradictions exist between 
his testimony and that of othér witnesses affords no ground for its 
admission. 1 Greenl. Ev. § 469. In his character as a witness, 
défendant is not entitled to any- privilège net extended to other wit- 
nesses. Reagan v. U. S., 157 U. S. 301, 305, 15 Sup. Ct. 610; U. S. 
V. Hollis, 43 Fed. 248. In gênerai, where no attempt has been made 
to impeach him by évidence of bad character, or of contradictory 
statements, or by the cross-examination, he cannot corroborate his 
testimony or give it weight by évidence of his gênerai réputation for 
truthfulness; nor veill his own view of the effect of his cross-examina- 
tion make such testimony compétent. The rule as to the admissibil- 
ity of évidence of character is thus broadly stated by Greenleaf (1 
Greenl. Ev. §54): 

"And, In ail cases where évidence Is admitted touching the gênerai char- 
acter of the party, It ought manifestly to bear référence to the nature of the 
charge against him." 

The évidence offered was obvîously intended to give weight to the 
defendant's personal testimony, not for the purpose of establishing 
a gênerai character inconsistent with the offense chargea. The 
vceight of reasoning and authority justified its exclusion. Stevenson 
V. Gunning, 64 Vt. 609, 35 Atl. 697; Funderberg v. State, 100 Ala. 36, 
37, 14 South. 877; Tedens v. Schumers, 112 Hl. 266, 267; People v. 
Cowgill, 93 Cal. 597, 29 Pac. 228. 

A careful examination of the record satisfles us that the défendant 
has had a f air trial, and that, both in the rulings upon évidence and 
in the submission of the case to the jury, his rights were carefully 
protected. The judgment of the circuit court for the Middle dis- 
trict of Tennessee is therefore afSrmed. 



UNITED STATES v; ZABRISKIK et aL 

(Circuit Court, D. Nevada. June 6, 1898.) 

No. 627. 

Bmbbzzlbment from United States Mint— Liabilitt of Officials. 

Under Bev. St. § 3501, providjng that the melter and refluer of each 
mint shall- give a bond "with condition for the faithful and diligent per- 
formance bf his office," and that slrailar bonds may be required of as- 
sistants and clerks, "but the same shall not be construed to relieve the 
[melter and reflner] from liability for acts, omissions, or négligence of 
their subordlnates or employés" ; and section 3508 which provides that 
the melter and refiner "shall be responsible for ail bullion delivered to 
him until the same is returiiéd to the superint°ndent, and the proper 
vouchers obtalned," — the melter and reflner is liable on his officiai bond 
given "for the faithful and diligent performance" of his duties, for the 
embezzlement of bullion byhia, assistant, although the theft was not com- 
mitted through any fault of his own. 

This was an action on the ofiBcial bond of Elias B. Zabriskie, as 
melter and reflner of the United States mint at Carson City, Nev. 
Défendants deniuir to the complaint. 
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SarSis Summerfield, U. S. Atty., for plaintiff. 

M. A. Murphy and Éobert M. Olarke, for défendants. 

HAWLEY, District Judge (orally). This action is broHght upon 
the officiai bond of E. B. Zabriskie, as melter and refiner of tbe 
United States mint at Carson City, Nev. The condition of the bond 
is "for the faithful and diligent performance by the said E. B. Zabris- 
kie of the duties of his said office of melter and reflner of the United 
States mint, at Carson, Nevada." It is averred in the complaint that 
Zabriskie did not keep and perform this condition of the bond. The 
particular facts alleged in the complaint which f urnish the objections 
raised by the demurrer are as f ollows : 

"(4) The plaintifCs allège that one John T. Jones was, on the first day of 
March, 1890, appointée! to the office of assistant melter and refiner of the mint 
of the United States, at Carson City, Nevada, and immediately entered into 
the said office and upon the performance of the duties of said office, and then 
became, and thereafter continued to be, during the time of the commission 
of the grievances hereafter alleged, such assistant melter and reflner. (5) 
That during the time said E. B. Zabrislcie was the melter and reflner of the 
United States mint, at Carson City, Nevada, as aforesaid, and during the time 
said John T. Jones was the assistant melter and reflner of said United States 
mint at Carson City, Nevada, there came into the keeping, custody, and 
control of the said B. B. Zabriskie, as such melter and reflner, and there was 
committed to his charge for the purpose of being coined, certain gold metals 
belonging to, and which were the property of, plaintiffs, United States of 
America, which said gold metals were of the amount and of the value of 
twenty-three thousand dollars, and which said gold metals It was the duty 
of said E. B. Zabriskie, as such melter and reflner, to melt and reflue for the 
account of said plaintiffs, United States of America, and which it was his duty 
to account for and turn over to said plaintiffs, United States of America, at 
the expiration of his term of office. (0) And plaintiffs allège that between 

the said first day of March, 1890, and the day of Aprll, 1895, and during 

the continuance of the said E. B. Zabriskie in the said ofHce of melter and 
reflner, as aforesaid, and during the time said John T. Jones was the assistant 
melter and reflner of the mint of the United States, at Carson City, Nevada, 
the said John T. Jones unlawfuUy, fraudulently, and felonlously took and em- 
bezzled the said gold bullion, of the value of twenty-three thousand dollars, 
and converted the same to his own use." 

The points urged in favor of the demurrer are substantially as 
f ollows, to wit: That it does not appear from the complaint that 
the metals, or any part thereof, were appropriated or converted by 
the said Zabriskie, or that he committed any act of négligence or 
carelessness concerning the same; that it afiSrmatively appears that 
John T. Jones, who was the assistant melter and reflner of the mint, 
did wrongfully appropriate and convert the same to his own use; 
that the assistant melter and reflner is not appointed by the melter 
and refiner, and cannot be removed by him; that the melter and re- 
flner and the sureties on his bond cannot be held responsible for any 
theft or embezzlement committed by the assistant melter and reflner; 
that, if a loss occurred by the theft or embezzlement of a subordinate 
offlcer, it cannot be said to hâve occurred by the carelessness or 
négligence of the principal; that, a bond having been required of 
the assistant melter and refiner, the government can only recover 
upon that bond for any theft or embezzlement committed by. him. 

Section 3501 of the RevisedStatutes provides as f ollows: 
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"The stiperlntendent, the assayer, the melter and reflner, and the colner of 
each mlnt, before entering upon the exécution of their respective offices, shall 
become bonnd to the United States, with one or more sureties, approved by 
the secretary of the treasury, in the sum of not less than ten nor uiore than 
fifty thousa»d dollars, wlth condition for tht faithful and diligent performance 
of the dutles of hls office. Similar bonds may be requlred of the assistants 
and clerks, in sueh sums as the superintendent shall détermine, with the ap- 
probation of the director of the mint; but the same shall not be eonstrued to 
relieve the superintendent or other offlcers from liabillty to the United States, 
for acts, omissions, or négligence of their subordlnates or employés; and 
the secretary of the treasury may, at his discrétion, Increase the bonds of the 
superlntendents." 

The complaint in this case does not show that any bond was ever 
required from the assistant melter and reflner; but it is within the 
knowledge of the court that such a bond was required of and given 
by the assistant, in November, 1893. U. S. v. Jones, 77 Fed. 718. 
But it is wholly immaterial whether any bond was required of or 
given by the assistant, because the statute expressly déclares that 
such a bond, if given, shall not release the liability on the bond 
given by the principal. 

Under the law, and the rules, régulations, and practice of the 
mint department of the goyernment, the assistant melter and reflner 
is appointed "upon the recommendation and nomination in writing" 
by the melter and reflner, subject to the approval of the director of 
the mint. Rev. St. §§ 3503, 3504. The duties of the melter and 
reflner are specifled in section 3508, as foUows: 

"The melter and reflner shall exécute ail the opérations whlch are necessary 
in order to form ingots of standard sUver or gold, and alloys for minor coin- 
age, sultable for the colner, from the metals legally dellvered to him for that 
purpose; and shall also exécute ail the opérations whlch are necessary in 
order to form bars conformable in ail respects to the law, from the gold and 
sllver bullion dellvered to him for that purpose. He shall keep a careful 
record of ail transactions wlth the superintendent, noting the welght and 
eharaeter of the bullion, and shall be responslble for ail bullion dellvered 
to him until the same Is returned to the superintendent and the proper vouch- 
ers obtalned." 

It afiSrmatively appears from the allégations in the complaint that 
the melter and reflner failed to account for ail bullion dellvered to 
him by the superintendent of the mint, and it necessarily follows that 
the condition of his bond for the faithful and diligent performance 
of his duties bas not been complied with. The law is well settled 
that a bond requiring a faithful and diligent performance of ofScial 
duty is as binding upon the principal and his sureties as if ail the 
statutory duties of the ofiBcer were inserted in the bond. 

How can the melter and reflner be dischar ged from his bond? 
He and his sureties knew the extent of his obligation when he en- 
tered upon the duties of his oflce. The obligation to faithfully and 
safely keep the bullion, gold, and silver metals, the property of the 
government, committed to his charge by the superintendent of the 
mint, is absolute, without any condition whatever; and he cannot 
relieve himself from this duty until the same "is returned to the su- 
perintendent, and the proper voucher obtained," unless, as is held 
in some cases, the loss thereof was occasioned by the act of God 
or a public eoiemy, with whom the government is itself at open war, — 
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an exception which bas no application to this case. In this con- 
nection it is deemed proper to state that a certiflcate or voucher 
given to an ofiQcer before tlie discovery of any theft or embezzlement, 
"that Ms accounts had been examined, found correct, and closed," 
would not operate to release him or his sureties from liability on 
his bond. Moses v. U. S., 166 U. S. 571, 17 Sup. Ct. 682. 

It is conceded by défendants that, if the bullion and metals in the 
custody of tiie melter and reiiner liad been stolen by a stranger or 
highway robber, the melter and reflner would be liable for the loss. 
Such is undoubtedly the law. It was so held in State v. Nevin, 19 
Nev. 162, 7 Pac. 650. Numerous authorities bearing upon this point 
are there cited and elaborately reviewed. See, also, 4 Am. & Eng. 
Enc. Law (2d Ed.) tit. "Bonds," p. 681, and authorities there cited. 
But counsel argue that there is a distinction between such cases and 
the présent one, in this: That hère the complaint afiBrmatively shows 
that the theft or embezzlement was committed by an independent 
ofiScer of the government, to wit, by the assistant melter and refluer 
of the mint, without any neglect, carelessness, or wrongdoing upon 
the part of the melter and reflner. To sustain this position, three 
cases are cited and claimed to be conclusive in favor of the défend- 
ants, viz.: Keenan v. Southworth, 110 Mass. 474; Dunlop v. Mun- 
roe, 7 Cranch, 242; Eobertson v. Sichel, 127 U. S. 507, 8 Sup. Ct. 
1286. An examination of thèse cases will clearly show that they 
hâve no application whatever to the f acts of this case ; that each re- 
lates to cases of personal négligence upon the part of a subordinate 
oflBcer, — an entirely separate and distinct principle from the rule 
of law applicable to the officiai duties of public ofScers, and the lia- 
bilities of themselves and of their sureties upon their officiai bonds. 

In Keenan v. Southworth it was held that a postmaster was not 
liable for the loss of a letter occasioned by the négligence of his 
clerk, without any actual participancy or knowledge on his part. 
The court, with référence to thèse facts, said: 

"The law is well settled, in Bngland and America, tliat tlie postmaster gên- 
erai, the deputy postmaster, and their assistants and clerlis, appolnted and 
sworn as required by law, are public offlcers, each of whom is responsible for 
his own négligence only, and not for that of any of the others, although seleeted 
by hlm, and subject to his order." 

In Dunlop v. Munroe it was sought to hold the postmaster respon- 
sible in damages for failing to seasonably forward a letter; and the 
court held that the action could not be maintained without showing 
that some actual damages had been sustained by the plaintiff, and 
that in such an action évidence as to the négligence of the assistant 
postmaster was not permissible. 

In Eobertson v. Sichel the court held that a collector of customs 
was not personally liable for a tort committed by his subordinate 
in negligently keeping the trunk of an arriving passenger on the pier, 
where it was destroyed by flre, it not being shown that the collector 
was in any wise connected with such wrong. 

In ail cases of personal négligence of this gênerai character, upon 
the part of an assistant or subordinate offlcer, it is undoubtedly 
true that the principal cannot be held liable in damages without 
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proof thkt he was personally guilty of négligence or carelessness. 
But that is not this case. Hère tiie action is upon a bond, the con- 
dition ôf which, according to the averments of the complaint, bas 
been brol^en. As a gênerai rule, public officers, with référence to 
the public funds or property with which by law they are intrusted, 
become virtually the insurers of such funds and property, and are 
held accountable for any and ail such funds and property, even if 
stolen from them without any fault, négligence, or carelessness upon 
their part. The rule upon this subject is clearly and correctly stated 
in Board v. Jewell, 44 Minn. 427, 428, 46 N. W. 914, as foUows: 

"The great weight of autliority in this country will sustain the gênerai propo- 
sitions, with respect to the liahility of such oSicers and their sureties for the 
loss of public moneys, that whtrs the statute, In direct terms or from Its 
gênerai ténor, imposes the duty to pay over publie monéys reeeiyed and held 
as such, and no condition llmlting that obligation is discoverable in the 
statute, the obligation thus Imposed upon and assumed by the offlcer will 
be deemed to be absolute, and the plea that the money has been stolen or 
lost without his fault does not constitute a défense to an action for its re- 
covery; that the rule of responsibllity of bailees for hire is not applicable 
in such cases; that where the condition of a bond is that the offlcer will faith- 
fuUy discharge the duties of the office, and where the statute, as before stated, 
imposes the duty of payment or accountability for the money, without condi- 
tion, the obligors in the bond are subject to the same high degree of responsi- 
bllity; and that the reasons upon which thèse propositions rest are to be found 
both in the unqualified terms of the contract, and in considérations of public 
policy." 

No case has been called to my attention, and it is fair to assumé 
that none can be found, which makes any distinction as to the char- 
acter of the person who commits the crime of theft or embezzlement, 
whether it be a sworn deputy or assistant offlcer under bond, a 
subordinate clerk or employé of the principal, or a stranger. The 
law allows the melter and refîner to nominate a person of his own 
choice for the position of assistant melter and refiner. It would be 
a startling proposition, fraught with countless evils, to say that 
the melter and refluer could not be held responsible for the theft 
or embezzlement of his assistant thus nominated by himself, or 
escape responsibility from the fact that he had conflded in the hon- 
esty and integrity of the person selected and nominated by him for 
the oflflce, and, relying on his eflficiency and honesty, had left 
him in charge of the bullion and metals, and thus afforded him the 
opportunity to commit the crime for which he has been convicted, 
and to betray the trust reposed in him by the melter and refiner. 
If the melter and refiner believed his assistant to be unworth;^ of 
the trust, he had the power and it was his duty to hâve temporarily 
suspend ©d him, and reported his reasons for so doing to the super- 
iutendent of the mint. But there is no charge in the complaint — 
and, from the known facts, no charge could be made — that the 
melter and refiner was in any manner cognizant of, connected with,. 
or had knowledge of, the dishonësty of his assistant, or of the theft 
or , embezzlement of the bullion and metals. His personal charac- 
ter is not in any manner involved in that transaction. His liability 
is fixed by the terms and condition of the contract whîch he and his 
sureties made with the gôvernment. They are liable because it is 
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so nominated in the bond, and he cannot avail himself of the défense 
that he was not négligent or careless in the discharge of his duties, 
or because the theft was committed without any fault on his part. 

In TJ. S. V, Bryan, 82 Fed. 290, the défendant was the postmaster at 
San Francisco, Cal., and failed to pay over certain moneys upon the 
money-order account as charged against him by the government. 
When he and his sureties were sued upon his oJïicial bond to recover 
the deficiency in the money-order account, they set up in their answer, 
as a défense to the suit, the fact that the sum of money sued for was 
collected, embezzled, and converted to his own use by one James S. 
Kennedy, a clerk in the post office, who had taken and held said 
office under the civil service laws of the United States, and the rules 
and régulations adopted pursuant to said law governing the appoint- 
ment, promotion, and tenure of said office; that said Kennedy was 
subsequently indicted by a United States grand jury for said offense, 
and was thereafter convicted of said crime ; that the said Bryan, as 
postmaster, used ail the diligence and supervisory care over said 
clerk that a compétent, painstaking chief officer could over a subor- 
dinate officer, to protect the United States, and to secure the faith- 
ful discharge of his duties as such clerk, and had no knowledge or 
intimation of the misappropriation of said money-order funds by 
said Kennedy until after said crime had been consummated. Judge 
Morrow, upon demurrer to the answer, held that thèse averments did 
not constitute any défense to the action. An examination of that 
case will show that strong reasons were given in favor of the con- 
clusions reached. 

In Bosbyshell v, U. S., 23 C. C. A. 581, 77 Fed. 944, in actions 
brought by the United States upon the officiai bond of Bosbyshell 
as superintendent of the United States mint in Philadelphia, and his 
sureties, to recover certain money for which he had failed to account, 
the facts were that in the year 1882 there was brought from the 
assay office in New York to the Philadelphia mint a large lot of gold 
buUion, which for several years thereafter was weighed at each 
annual settlement; that at the annual accounting which took place 
in July, 1887, during the incumbency of the superintendent Fox, the 
predecessor in office of Mr. Bosbyshell, this bullion was put in a 
compartment in one of the vaults in the Philadelphia mint, and a 
wire cage placed around it. Before this was done, the bullion was 
weighed, and the number of bars counted, in the présence of Eobert 
E. Preston, then a mint examiner. A certiflcate of the number of 
bars, their weight and value, was signed by Mr. Preston, and by him 
affixed to the cage. The door of the cage was fastened by two loclts, 
and it was also sealed by Mr. Fox and by Mr. Preston. Mr. Fox, 
the superintendent of the mint, took possession of the key of one of 
the locks, and the key of the other lock was deposited by Mr. Preston 
in the bureau of the mint at Washington. The cage could not be 
properly opened without the employment of both keys. This bullion 
was thus placed in the cage to avoid the trouble of weighing it every 
year, and to await an order for its coining. On assuming the office 
of superintendent of the mint, on November 1, 1889, Mr. Bosbyshell 
gave a written receipt for this bullion to Mr. Fox, the retiring super- 
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intendent, the amount receipted for being the same as stated in 
Mr. Preston's certificate affixed to the cage. Mr. Bosbyshell testi- 
fled that when he entered upon his officiai duties, and gave that re- 
ceipt, he knew he had a right to hâve this bullion counted and 
weighed; but he waived the right, and the cage was not opened. 
Subsequently to the giving of this receipt, and down until September, 
1893, in his monthly reports and quarterly accounts rendered to the 
bureau of the mint, Mr. Bosbyshell reported this bullion as in his 
custody, and charged himself therewith. This cage remained un- 
opened until September, 1893, when, under orders of the treasury de- 
partment that this bullion be turned over to the melter and refiner 
for the purpose of coining, the cage was opened. When the door 
was opened and the bullion was counted, it was found that 30 bars 
were missing. Of thèse missing bars, 20 were subsequently found in 
the ventilator of the vault, outside of the cage. Upon thèse facts, 
the judge presiding at the trial gave an instruction which met with 
the approval and commendation of the court of appeals. Substi- 
tuting the name "Zabriskie" for "Bosbyshell," it would be directly 
applicable to the facts of this case, and for that reason is hère quoted : 

"It Is not suggested that Mr. Bosbyshell, a gentleman of the highest char- 
acter, abstracted this gold. It never ha s been suggested or suspected but 
that It was done by one ot his subordinates, for whose conduct in this respect 
he Is responsible, to the extent of makîug good what the government has lost,— 
a subordlnate who Is now langulshing in jail as a punishment for his offense." 

In the course of the opinion, the court of appeals said : 

"We come now to the défense ralsed by the defendant's seventh point, 
wherein the court was asked to charge that If the jury found from the évi- 
dence that the bullion sued for was 'stolen wlthout any f ault of the défendant, 
Bosbyshell, wlthout defendant's knowledge, and not by his neglect, and not 
by any lack of prudence or caution on his part,' the défendants are not re- 
sponsible on the bond In suit. The court ref used to give this instruction to 
the jury. The position taken by the défendants at the trial below, and maln- 
talned hère, is that the bond in suit Imposed upon the défendants a liablllty 
only for the falthful and diligent performance by Mr. Bosbyshell of the duties 
of the office of superlntendent, and not a llabillty for a felonious taking of 
bullion wlthout any fault or négligence on his part. We are not able, how- 
ever, to give our assent to this proposition. In vlew of the décisions of the su- 
prême court, especially in the cases of U. S. v. Prescott, 3 How. 578, U. S. v. 
Dashiel, 4 Wall. 182, and Boyden v. U. S., 13 Wall. 17. ♦ • • It is conceded 
that section 3506 of the Kevised Statutes, defining the duties of the superln- 
tendent of the mlnt, must be read into the bond; and, as we bave already 
seen, that section enacts that 'the superlntendent of each mint, shall recelve 
and safely keep until legally withdrawn' ail bulUon which shall be for the 
use of the mint, and 'shall be the Ueeper aï ail bullion or coin in the mint, 
except while the same is legally in the hauds of other officers.' But It Is con- 
tended that the language of the statute simply déclares the common-law duty 
of a bailee to keep In a safe manner, and that the absence of an express con- 
tract to deliver relieves the défendants from the stringent rule of responsibility 
enforced in the clted cases. We think, however, that the words of the stat- 
ute 'safely keep until legally withdrawn' clearly import an obligation to de- 
liver to the government or according to Its orders, and that such a liablllty 
must be read Into the condition of the bond. But, even If the condition of the 
bond to 'safely keep' Is to be understood la the strictest sensé of the language 
used, stlll, upon the principle of the adjudged cases referred to, the obligors 
would be answerable for a loss by larceny, although without fault or négli- 
gence on the part of the offlclal, because the obligation to keep safely Is without 
any quallflcatlon or exception." 
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The questions presented by counsel hâve received the care and at- 
tention which the importance of this case demands. They hâve 
been discussed at much greater length than was really necessary. 
If the principles herein announced — which hold the innocent re- 
sponsible for the acts of the guilty — may to the layman at flrst 
blush seem harsh, a moment's thought wilï dispel the delusion. The 
ease with which frauds are now committed against the government 
demands, not only that the perpetrators be promptly punished, but 
that the safeguards which now protect the government, by requiring 
good and sufiScient bonds for the faithful performance of the statu- 
tory duties of ail public offlcers, should not be relaxed. It is sub- 
stantially the only means to secure redress, and insure the highest 
degree of care and diligence in the sélection of subordinates. Any 
. other rule would open the door to frauds and crimes innumerable, 
If aving the government without any protection. But, in any event, 
jt is perhaps enough to say that the liability of a public oiBcer is to 
be measured and decided by the terms of the bond itself, construed, 
as it must be, in the light of the duties imposed upon him by law, 
and that the conclusions reached are supported by sound reason, 
based upon well-settled principles of public policy, and sustained 
by ail of the well-considered cases — both national and state — upon 
the subject. The demurrer is overruled. 



UNITED STATES V. WALTER SCOTT STAMP CO. 
(Circuit Court, S. D. New Yorlc. Aprll 15, 1898.) 

PosT Office — Newspaper and Periodical Stamps— Legalitt of Saines. 

Replevln to recover newspaper and periodical stamps as unlawfully In 
the possession of défendant, the claim being that no government ofiicial 
was ever authorized to part with the possession thereof, and that the 
stamps were therefore presumptively purloined from the government. 
The undisputed évidence shows that stamps of the varieties in question 
were issued by the post-office department pursuant to act of congress of 
June 23, 1874, requiring prepayment of postage on newspaper matter by 
adhesive postage stamps to be afHxed either to the mail matter or to the 
mémorandum of mailing, or in such other manner as the postmaster gên- 
erai may direct. The postmaster gênerai directed that the stamps should 
be afflxed to the stub of a receipt, showlng the amount of money pre- 
paid as postage, and Instructed postœasters that no other use of the stamp 
was permitted. Subsequently, in 1881, the postmaster gênerai expressly 
prohibited postmasters from selling thèse stamps to publishers or others. 
The officiai reports, however, admit that this rule was frequently vio- 
lated, either In ignorance or défiance of the régulation. It was also 
admitted that "newspaper and periodical stamps" were sold as "spéci- 
mens" by order of the third assistant postmaster gênerai to ail persons 
willing to pay face value therefor, and the sale of stamps as "spécimens" 
was not discontinued untll the year 1889. It was further admitted that 
more than 700 complète sets of ail varieties of postage stamps hâve been 
exchanged, through the International Bureau of the Postal Union, with 
the foreign governments who joined in the Universal Postal Convention, 
and that no control was expressly reserved over the action of such foreign 
governments In disposing of the stamps thus exchanged. Udd (1) that 
the direction of the postmaster gênerai, requiring the stamps to be afflxed 
to the mémorandum of mailing rather than to the mail matter, was not 
even Inferentially a prohibition of sale by postmasters; (2) that the sale 

87 P.— 46 
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oî stamps as "spécimens" vas nqt unlawful, but, eren If Irreguîar, such 
sales TW^ere ratifled by the government by Its acceptance of the proceeds 
■ Into Its treasury; (3) that tlie exchange of postage stamps with members 
of the Postal Union was without reserve, and did net render unlawful the 
sale or gift of such stamps to prlvate dealers or coUectors; (4) that the 
possession of newspaper and perlodical stamps by persons outside of, 
and unconnected with, the post-ofiice department, is not presumptlvely 
unlawful. 

Mr. Lloyd opened for the plaintiff. 

Mr. Eosenblatt opened for the défense, and read in évidence ex- 
tracts from Tiflany's History of United States Postage Stamps, tend- 
ing to show that the postage-stamp System was adopted for the con- 
venience of the public, and to enable ail applicants to purchase the 
same, at wholesale or retail, for prepayment of postage. 

The three stipulations are ofEered in évidence, and are marked, ' 
respectively, "Exhibit 1," "Exhibit 2," and "Exhibit 3." 

Mr. Rosenblatt: I ask the court to direct a verdict for the défend- 
ant. 

LACOMBE, Circuit Judge (orally). I am prepared now to dispose of 
this somewhat extraordinary case. It is an action for replevin in which 
the plaintiff, the government of the United States, through the post- 
olfice department, claims title to a lot of postage stamps, — that is, 
newspaper and periodical postage stamps, — and the marshal has 
levied upon them. They are divided into three classes. The first 
comprises newspaper and periodical stamps, under the act of 1865, or 
prior to 1865, as to which it is now conceded by the plaintiff that the 
facts do not warrant a flnding in the plaintiff's favor, except as to the 
one-cent stamps, as to which contention is still made. The second 
class con tains certain stamps which are referred to as "spécimen 
stamps." With regard to thèse, the situation is this: In 1875, over 
the signature of the third assistant postmaster gênerai, who is the 
one that, in the organization of the department, has spécial charge of 
stamps, etc., there was a circular issued from the post-offlce depart- 
ment, Washington, D. C, stating that "the department is prepared to 
furnish upon application, at face value, spécimens ôf adhesive post- 
age stamps issued under its auspices, as follows." Then follows a 
list of varions stamps, running back as far as 1847, and including the 
varions issues and dénominations now in suit. This circular was 
sent broadcast throughout the community, and was never canceled 
or repudiated by the postmaster gênerai. Upon the strength of this 
circular the conflding citizen applies to the post-ofQce department, 
receives the stamps, pays the money, and the post-office department 
covers the money into the treasury of the United States, and, having 
done so, tums round and insists that the same stamps were stolen, 
embezzled, and purloined from the United States, and are still its 
prôperty, not because any act of congress has prohibited the sale, 
but because some years after the circular above quoted from was 
issued the postmaster gênerai made régulations forbidding post- 
masters to sell this particular kind of stamp. Comment on such a 
performance as that would seem to be whoUy superiiuous. If it 
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were a transaction between private parties, a well-known phrase of 
the police court would most properly describe it. 

There remains, however, a third class, covering other stamps 
which are not spécimen stamps, and are not witliin tlie terms of tbis 
circular offering them for sale, and we must look into the situation 
with regard to those. Except for one lot of six stamps described as 
"newspaper stamps," 1895, etc., being lot No. 141, ail thèse stamps 
are issued on or prior to 1875, except two lots, 132 and 134, which 
seem to hâve been issued in 1879. The newspaper stamps, so called, 
are postage stamps undoubtedly, — so conceded. The description of 
them in the Régulations — indeed, in this circular — is such that it is 
plain that they are, as one would infer that they were without any 
évidence, postage stamps. From the time that the government be- 
gan to print and circulate postage stamps to facilitate the prepay- 
ment of postage on letters, the postmaster gênerai or post-ofSce de- 
partment, or whoever bas had them in charge, bas been authorized 
to sell them, to bave them distributed at places where persons who 
needed to use them could purchase them, and in some acts he bas 
been required so to do. I do not ând, and I am not referred to, any 
act of congress prohibiting the sale of this particular kind of stamp. 
On the contrary, the act of 1874 (section 6), which authorizes the 
issue of such stamps within the years which we bave last referred to, 
pro vides that the parcels containing the newspapers and periodicals 
"shall be weighed in bulk and postage paid thereon by a spécial ad- 
hesive stamp to be devised and furnished by the postmaster gênerai, 
which shall be aflBxed to such matter or to the sack containing the 
same or upon a mémorandum of such mailing, or otherwise, as the 
postmaster may from time to time provide by régulations"; that is 
to say, the postmaster gênerai is to provide régulations as to bow the 
stamps shall be affixed. But there is nothing at ail in the act pro- 
hibiting bis selling such stamps to an individual who wants to use 
them to pay bis postage with. It is claimed, however, that under 
the gênerai powers of the postmaster gênerai to make régulations for 
the government of the service, régulations bave been made prohibiting 
the sale of this kind of stamp. XJpon examination of the quotations 
from the Régulations of the Post Office Department, which form a 
part of the stipulation, J am unable to flnd any régulation prohibit- 
ing the sale of thèse stamps to the public prior to that contaîned in 
the Postal Guide of 1881. On the contrary, immediately after the 
passage of the act of 1874 it seems to bave been the practice of the 
post-office department to sell thèse very stamps to the public. In the 
report of the postmaster gênerai for the year 1875, referring to the 
new stamps which were issued under the act of 1874, he says that 
the new System is working very well, and, describing the method em- 
ployed, States that the papers to be mailed "are made ap in bulk at 
the publication office, carried to the post office, and there weighed. 
The postage is computed on the whole issue, and the proper amount 
in stamps handed to the postmaster," etc., which plainly indicates 
that the stamps must bave been in the possession of the citizen who 
wanted to use them to prepay upon bis package. He could not very 
well "hand them to the postmaster," unless be had them to hand. It 
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seems clear, upon the évidence, that the practice nnder the act of 
1874, immediately after its passage, was to sell and deliver thèse 
stamps to the public, who, when they wanted their package forward- 
ed, gave stamps for the amount of the proper postage to the post- 
master at the ofiBce where they turned it in. Now, the record con- 
tains no prohibition, prior to that one in the Postal Guide of 1881, 
against the sale of any of thèse stamps by postmasters, and inasmuch 
as, with the exception of lot 141, they are ail prior to that date (1881), 
I reach the conclusion that at the time of the issuance of those stamps 
there was no statute law of the United States, and no régulation 
adopted under authority of statute, prohibiting the sale of such 
stamps to the public, either by the post-oflfice department itself or by 
such subordinates, postmasters or others, as might hâve the stamps 
in charge. 

There remains the single lot of six stamps — 1, 2, 5, 10, 25, and 50 
cents, respectively — of the issue of 1895. It appears that, under the 
terms of the so-called "Postal Union," over 700 complète sets of 
stamps hâve been issued by the government, without reserving any fur- 
ther right or title or control of their disposition, whether to foreign 
governments, or to delegates of those governments to the Postal 
Congress, or to the secretary of the congress, or where not, is imma- 
terial. The stamps so issued passed wholly out of the power and 
control of the fédéral government, which no longer held any title 
to them, and the persons to whom they went could hâve sold them 
or done anything else that they pleased with them. Under those 
circumstances, in view of the fact that part of those stamps are of the 
same kind as those which were sold by the post-ofl9ce department 
under the circular issued in 1875, and the money paid to the depart- 
ment and covered into the treasury of the United States ; that part 
of them are of issues which were not prohibited from sale by act of 
congress, but which, on the contrary, were, when they were flrst 
issued, sold by postmasters to the public, and the sale of which has 
never been prohibited by postal régulations until some years after 
their issue; and that as to ail of them there are 700 sets free to the 
world, which the post-oflEice department has issued, — I am unable, 
such being the only évidence in the case, to sustain the averment of 
the complaint that the stamps in question hère were "stolen, em- 
bezzled, and purloined" from the plaintiff, and that they are now the 
"property of the government of the United States." For thèse rea- 
sons I shall direct a verdict in f avor of the défendant. 

Mr. Lloyd: I except to that part of your honor's charge in which 
you state that there is no régulation or prohibition of any kind issued 
by the government prior to 1881. 

The Court: There is nothing other than what you call my atten- 
tion to hère, which is inferential. On that date the language is 
spécifie. Prior to that it is inferential, because it says they must 
put them on the stub. 

Mr. Doyd : That is what I contend, — that it is inferential. I ask 
your honor to charge that, in the absence of any évidence to the con- 
trary, the jury are bound to présume that the 700 sets of stamps de- 
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livered to the Postal Union under the treaty were issued by thé gov- 
ernment for the purpose for which they were intended. 

The Court: I décline. 

A verdict is found as directed. 

Mr. Rosenhlatt: I move for judgment on the verdict, and that the 
marshal he directed to retum the stampa to the défendant 
Motion granted. 



CENTAUR CO. v. KILLEXBERGER. 

(Circuit Court, D. New Jersey. May 11, 1808.) 

1. Teade-Makks and Tradb-Names— Unfaik Compétition. 

Where complainant's package and label 1s not exactly Imltated by de- 
fendant, but Is made so near like it in gênerai appearance that one is apt 
to be mistaken for tlie other by intending purcliasers, and that a close 
inspection is necessary to distinguish them, the use of the label by the 
défendant or of one substantially similar thereto will be enjoined.i 
S. Samb— Unfair Compbtition— Labbls Used on Patented Articles. 

Distinctive labels long used on patented articles do not become free to 
the world on the expiration of the patent^ 

This was a bill in equity by the Centaur Company against Fred- 
erick Killenberger for alleged unfair compétition in trade. The 
cause was heard on an application for a preliminary injunction. 

Edmund Wetmore, for complainant. 
George H. Silzer, for défendant. 

KIEKPATRIOK, District Judge. This is an application on be- 
half of the complainant, the Centaur Company, for a preliminary in- 
junction restraining the défendant from putting up and selling "Cas- 
toria" in packages, with wrappers and labels which are calculated to 
deceive the public, and induce them to buy the defendant's goods 
when they intended to purchase those of the complainant. It ap- 
pears from the record that "Castoria" is a medicine which was pre- 
pared by the complainant under a process patented by one Pitcher, 
which patent has expired; that while so prepared and sold under 
sald patents, and for many years after the expiration thereof, "Cas- 
toria" was put upon the market in the dress now used by the com- 
plainant. It is alleged that by the form, size, and shape of the bot- 
tle, and by the wrapper incasing it, and the label or distinctive marks 
upon the wrapper, it has become so well known to the public as to 
be recognizable at sight as the complainant's préparation. 

In Centaur Co. v. Heinsfurter, 28 C. C. A. 581, 84 Fed. »55, the 
United States circuit court of appeals for the Eighth circuit held that 
the Word "Castoria," because it was descriptive of the patented prép- 
aration, upon the expiration of the patent, was free to be used by 
whosoever would. So, while the prayer of the bill is that the de- 
fendant may, nevertheless, be enjoined from nsing said word "Cas- 

1 For elaborate discussion as to "Unfair Competiton in Trade," see note to 
Scheuer v. MuUer, 20 C. C. A. 165. 
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toria," thè application now made to the court is not so broad, and 
goes only to the use of the wrapper, with the imprint thereon, in 
which the bottle is inclosed; and this upon the ground that to per- 
mit its use is to encourage unfair compétition in trade. While it is 
true that, upon an actual comparison of the wrappers side by side, 
substantial différences will be fôund, and that no one with knowl- 
edge would, after such examination, be deceived, still it will be per- 
ceived at once by a mère inspection of the packages of the complain- 
ant and défendant that they are so much alike in gênerai appearance 
that the one is apt to be mistaken for the other, and that a close 
inspection is necessary to distinguish them. If we look at the two 
wrappers, we find that the color of the paper is the same ; that there 
is a similarity in the type used and their gênerai arrangement, and 
that their size and peculiar characteristics are changed at similar in- 
tervais of space; that upon each wrapper there is afBxed a signa- 
ture in script; and that at the bottom of each there is a dark band, 
upon which words are printed in white letters. Bearing in mind 
that the complainant's wrapper was well known to the trade for 
years before the adoption of that of the défendant, it is impossible, 
in view of the "accumulated resemblances," to avoid the conclusion 
that thèse numerous similarities were not the resuit of chance, but 
are chargeable to design, the sole object of which was an intent on 
the part of the défendant to so imitate the complainant's wrapper as 
to create confusion in the minds of intending purchasers, to palm 
off his goods as those of complainant, and thereby unfairly acquire 
the beneflt of complainant's efforts to build up and retain trade. 
An imitation of complainant's wrapper for the purpose of décep- 
tion, and with the expectation that by such imitation the defendant's 
goods may be purchased as those of complainant, constitutes un- 
fair compétition in trade, against which the court will grant relief. 
Cook & Bernheimer Co. v. Ross, 73 Fed. 203. "The défendants hâve 
no riffht to dress their goods up in such manner as to deceive in- 
tending purchasers, and induce them to believe they are buying those 
of plaintiff." Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. 966. 

It is not contended on the part of the défendant that the simi- 
larity in the wrappers does not exist, but the right to its use is 
claimed upon the ground that it had for many years been used upon 
the patented article "Castoria," and that, when the patent on the 
article expired, the right to the use of the wrapper became public 
property. The cases cited by the défendant do not sustain that view. 
In the case of Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 
Sup. Ct. 1002, Mr. Justice White, in rendering the opinion of the 
court, quotes with approval PouUet, Brevets d'Invention, Nos. 327, 
329, pp. 278, 279, as foUows: 

"The expiration of a patent bas for Its natural effect to permit every one to 
make and sell the object patented, and tt bas also for effect to authorize every 
one to sell It by the désignation, given it by the inventer, but upon the condi- 
tion in every case not, In so dolng, to carry on unfair compétition In business." 

In the Singer Case, supra, while the right of the défendant to use 
the name "Singer" in relation to sewing machines was established, 
it was coupled with the restriction that, in so doing, it must be made 
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clearly and unmistakably to appear that the machines were manu- 
factured bj otliers than the complainants. The right to manufac- 
ture Singer sewing machines had become public property by the ex- 
piration of the patents, but the right of the original manufacturera 
to be protected from fraudulent imitation of the indicia by which 
Singer machines made at their establishment had been known to 
the trade was upheld, without regard to the fact whether thèse de- 
vices had been adopted during the life of the patent or after its ex- 
piration. The same reasoning is applicable hère. The right to man- 
ufacture "Castoria" according to Pitcher's patented process or form- 
ula may be free to the world, also the right to sell the manufactured 
article by the name "Castoria" ; but, in putting it upon the market, 
the new manufacturer must clearly identify his goods, and not en- 
gage in unfair compétition, nor do anything which will tend to de- 
ceive the public, and induce them to take his goods under the be- 
lief that they are those which it bas theretofore been accustomed to 
purchase under the same name. 

As the similarity of label to which référence has been made above 
bas that tendency to deceive, and such similarity is evidently the 
resuit of design, I am of the opinion that the défendant should be 
enjoined from the use of the label set out in the bill of complaint, 
or any one substantially similar thereto which is calculated to de- 
ceive the public. 



MacCOLL V. KXOWLES LOOM WORKS. 
(Circuit Court, D. Massachusetts. April 26, 1898.) 

No. 817. 

1. Patents— NuMEROUS Ci.atms— Suit on Onb. 

When a suit is l)ased on only one of a large number of claims, care 
must be taken that the claim in issue does not receive improper breadth 
and color from those not in issue. 
3. Same — Construction dp Claim. 

It is settled law that a use not known when a patent is applied for Is 
ordinarily as well protected as one then known, if fairly covered by the 
claims, but it is equally well settled that a claim cannot be broadened 
in its proper construction by a function afterwards discovered; and a new 
use is not protected unless it is inhérent In the patent. 
8. Bame — Lappet Looms. 

The MacColl patent, No. 570,259, for Improvements in lappet looms, con- 
strued, and held not infringed as to claim 1. 

This was a suit in equity by James R. MacColI against the Knowles 
Loom Works for alleged infringement of claim 1 of letters patent No. 
570,259, issued October 27, 1896, to complainant for improvements in 
lappet looms. 

MayHadier & Mitchell, for complainant, 

John C. Dewey and Fish, Richardson & Storrow, for défendant. 

PDTNAM, Circuit Judge. There are 11 claims in this patent, each 
for some separate élément in a lappet loom. The suit rests on only 
one of them. Therefore, as was said by the circuit court of appeals 
for this circuit in Eppler Welt Mach. Co. v. Campbell Mach. Co., 86 
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Fed. 141, it is necessary "to make sure that the claim in issue does 
not receive improper breadth and color from those not in issue." 

Tlie claim in suit is as follows: 

"In a pattern chaln for lappet looms, the combination of the bar links, with 
adjustable pattern screws or pins, the varying positions of wlilch relatlvely 
to the bar Unies goTern the form and position of the lappet pattern, substan- 
tlally as described." 

The "substantially as described" refers to the usual drawings and 
to the foUowing portions of the spécification. The letters of réf- 
érence we hâve striken out, as the extracts sufflciently explain them- 
selves without them. The chain is, of course, run over a "sprocket 
roll" or "sprocket wheel." The spécification says: 

"The sprockets of the sprocket roll enter the vacant spaces between the 
parallel bar links of the pattern chain, the said bar links belng conneeted 
to each other by means of the wire links. The bar links are provided wlth 
the screw-threaded split lugs, in whlch are inserted the pattern screws, the 
said screws belng clamped in their proper position by means of the tightening 
screws whlch operate to draw the sides of the split lugs together against the 
sides of the screws, and the pattern to be formed in the woven web by the 
action of the needles will be governed by the relative positions of the forward 
ends of the pattern screws of the chain, the said forward ends coming success- 
ively into engagement with the çams and whlch are conneeted by means of 
the rods and wlth the needle frames." 

The follovFing important élément was brought into the spécification 
by amendment: 

"The rear ends of the bar links being supported against backward move- 
ment and held in the same plane by means of the head of the sprocket wheel." 

The remaining essential parts of the spécification are as follows : 

"In weavfng lappet patterns on varlous qualities of goods It Is necessary 
to hâve the needles capable of such accurate adjustment by the pattern screws 
or pins that they may be raised wlth positive certaSnty through a space equal 
to the slight distance between the centers of the dents of the reed or an 
exact multiple thereof; other wise an imperfect pattern will be produced. 
Heretofore It has not been deemed practlcable to apply the pattern screws 
or pins which serve to govern the position and form of the lappet pattern 
to a loosely-driven pattern chain, owing to the apparent looseness and 
unreliability of the many-jolnted construction for such délicate and ac- 
curate adjustment as is in the nature of the case required; but the pattern 
screws or pins hâve only been applied to the périphéries or sides of rigid 
disks or wheels, which are adapted by means of closely-fltting shafts and 
bearlngs for révolution in a true circle or in a flxed plane without liability of 
looseness or change therein. * • • My improvement In lappet looms is 
adapted for application to ordinary cotton and woolen looms already in use, 
whereby the principle of lappet weaving may "be successfuUy empioyed in 
such looms; and it consists In the employment of a pattern chain provided 
wlth adjustable pattern screws or pins to govern the form and position of 
the lappet pattern, and in the improved construction and arrangement of the 
lappet mechanism, as hereinaf ter set forth." 

Thèse extracts sufQciently show the purpose and nature of the 
combination covered by the claim in issue. They also admit, what 
is also clearly proven in the record, that the suggestion of pattern 
chains in lappet looms was old, and that "pattern screws or pins" 
were old in the disks or wheels commonly used in lappet looms for 
the same purpose for which the chain in issue is intended. The 
proofs show that the "pattern screws or pins," used in wheels or 
disks, were set perpendicularly to the axis of the wheel, and not par- 



MACCOLL V. KNOWLES LOOM WORKS. 729 

allel thereto. The alleged infringer in tliis suit uses pattern cliaîns 
and pins, but the pins are set perpendicularly, as in the common 
wlieel or disk; nevertheless the complainant claims that his patent 
shall be construed so broadly as to cover them. 

If the claim in issue were in this respect of a primary character, and 
could be construed broadly, it would be plain that the use of perpen- 
dicular pins would ordinarily be held an équivalent, or a merely 
colorable subterfuge, and that such use would therefore infringe; 
but, though we hâve searched the record carefully, we find nothing 
in it to sustain such a construction. The claim itself, in connection 
with the portions of the spécification which appertain to it, relates 
on the face to mère mechanical détails. As we said at the open- 
ing of this opinion, there is nothing to show that the combination 
in this claim, independently of the matters covered by the other 
claims, marked any spécial advance in the art. The complainant 
himself, in his own testimony, gives crédit to his other improvements, 
in connection with this one, in language which permits no dis- 
crimination in behalf of the latter. Moreover, so far as can be dis- 
covered from the spécification, the whole merit of the device appears 
to be that, by placing his pins parallel to the axis of the sprocket 
wheel, and by the support given by the head of the wheel to the bar 
links, shown by the matter introduced by amendment, as we hâve al- 
ready stated, the alleged looseness of prior constructions was over- 
come. The complainant refera to this in his évidence, as foUows: 

"(35) You hâve stated that it Is one distlnguUhing feature of your lappet 
chain that it gives equal steadiness and accuracy in the pattern to what can 
be obtained from any wheei. Will you please point ont by what mechanical 
devices, if any, such steadiness Is secured in the pattern chain shown In your 
patent No. 570,259? Ans. The end. of each iinli of the pattern chain rests 
upon a Hxed abutment, and is pressed against It so that there is no chance 
of any lacli of steadiness or accuracy." 

Apparently, the défendant has either failed to overcome this de- 
fect, or else has overcome it without arranging the pins parallel to 
the axis of the sprocket wheel, and thus without using the method of 
construction devised by the complainant. However this may be, 
we hâve seen that the chain, as a mère chain, was an old suggestion, 
and the application of the pins to it so far involves an analogous art 
as not to mark such an advance as would entitle it to a construc- 
tion so broad as to cover every use of them. The circumstances un- 
der which an application of an old device to an analogous use entitles 
a patentée to a broad construction of his patent were carefully ex- 
plained by the circuit court of appeals for thîs circuit in Heap v. Tre- 
mont & Suffolk Mills, 27 C. C. A. 316, 82 Ped. 449, 456, and it is 
clear the case at bar does not corne within those circumstances. 

But a function is claimed for complainant's device which we ought 
not to overlook. The pins, as shown in the drawings, alternate with 
relatively long and short projections, the effect of which is best ex- 
plained by complainant's expert, Metcalf, as follows: 

"The truth is that, of the varions mechsnlsms which hâve heretofore been 
dlscussed In this suit, some are essentially llne-pattern mechanisms, some 
are essentially solid-pattern mechanisms, and some are equally adapted to 
both purposes. It is also a fact that, between the solid-pattern mechanisms. 
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there are différences In mode of qp«mtion whlch need to be thoroughly con- 
sldered in any examlnatlonofthe question of what advance in the art of 
lappet weaving is represented by any one of them. For exàniple, the use of 
an ordlnary eam like that shown In Flg. 6 of Nomico & Héyes' British patent 
is appropriate to tlie production of a line figure only; the use of a 'lappet 
wheel' (that Is to say, a wheel bearing a groore which is irregularly shaped 
both as to width and direction), in combination with vibrator mechanism to 
throw a pin first against one wall of the groove and then against the opposite 
wa.ïï of the groove, is appropriate to the production of a Solid figure only; 
and the use of the MacColl chain is equally appropriate to the production of a 
line pattem or a solid pattern, or ap alternation of line and solid pattern, 
although the practical importance of.using a MacOoU chain In^tead of some 
other devlce relates mainly to the production of solid patterns. * * * An 
alternation of relatively long and short projections, or pins, or surfaces, of 
the pattern chain, produces such a séries of locations of the needle bar at the 
times of the insertions of the needles Into the warp as will arrange lappet 
stitches crosswise of the generalline of the pattern, and thus produce a solid 
lappet figure, in which the variation in the lengths of successive stitches dé- 
termines the form of the figure by determining the variations of its width, 
and the variations in the locations of the successive stitches détermine those 
changes in the position of successive parts of the figure which give it varylng 
direction. The relatively short pins of the pattern chain correspond with 
the stitch holes of one edge of the pattern in the cloth, and the relatively long^ 
pins correspond to the stitch hôles at the other edge of the pattern in the 
cloth; that is to say, they correspond as to thelr varylng distance from a 
straight line drawn lengthwise of the chain and a straight line drawn length- 
wise of the cloth. For this reason, one' edge of the figure will be a copy of 
a line drawn through the operatiye ends of the short pins, and the other edge 
of the figure will be a copy of a Une drawn through the operative ends of 
the long pins which alternate with the short pins. This relation of a guiding 
or locatlng device to a tool or Implement, which produces a figure by varia- 
tions In its successive positions Jn what is commonly referred to in speaking 
of a certain device as a templet, and tliis templet characteristic of the MacColl 
chain» is what I hâve heretofore pointed out as one of the thlngs which dis- 
tinguish it, as to mode of opération, from. those chains of the prior art which 
most nearly resemble It in construction." 

It is claimed tbat this alternation of relatively long and short pin» 
thus perforais a new f unction, and that defendant's machine also per- 
forais the same f unction by the same variations, and that, therefore, 
înftingement follows. This fonction is nowhere suggested in the 
patent. 

It is settled law that a use not known when a patent is applied for 
is ordinarily as well protected as one then known if fairly covered 
by the claims. It is also equally well settled that a claim cannot be 
broadened in its proper construction by a function afterwards dis- 
covered. Heap v, Tremont & Suffolk Mills, 27 C. C. A. 316, 82 Fed. 
449, 457, already cited. It must also be the law that a new use is not 
thus protected unless it is inhérent in the patent. The use to wMch 
the complainant's expert thus refers, and which has been urged on us 
with great force by the complainant at the argument at bar, is not 
thus inhérent, because it is plain that claim 1, in issue hère, eovers 
every arrangement of pins in Unes parallel to the axis of the sprocket 
wheel ; that it is not in any way limited by its terms, or by the spéci- 
fication, to "relatively long and short projections or pins"; and that 
a chain with parallel pins, supported by the head of the sprocket wheel 
as shown in the patent, would infringe, whether thus "relatively long 
and short" or not. Let there be a decree, under rule 21 (21 C. C. A. 
civ., and 78 Fed. civ.), dismissing the bill, With costs. 
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MacCOLL v. CEOMPTON LOOM WORKS. 
(Circuit Court, D. Massachusetts. April 28, 1898.) 

No. 818. 

1, Patents— Lappet Looms. 

The MacColl patent, No. 570,259, for improvements In lappet looms, con- 
strued, and held net infringed as to claims 1 and 6. 

2. Samk— Construction of Claim. 

A patentée of a lappet loom, who was not the first to devise hanglng 
a pattern chain or other pattern device on the loom-frame, is limited, so 
far as concerns thls feature of his patent, to what Is an équivalent of the 
précise device by whieh he accomplished that resuit. 
8. Samk— Lappet Looms. 

ïhe MacColl patent, No. 570,260, for improvements in lappet looms, con- 
strued as to claims 1 and 2, and held not infringed. 

This was a suit in equity by James R. MacColl against the Cromp- 
ton Loom Works for alleged infringement of letters patent Nos. 
570,259 and 570,260, both issued October 27, 1896, to the complainant 
for improvements in lappet looms. Claims 1 and 6 of the former pat- 
ent and claims 1 and 2 of the latter were in issue. 

Maynadier & Mitchell, for complainant. 

Frederick L. Emery and Pish, Kichardson & Storrow, for défendant. 

PUTNAM, Circuit Judge. This suit relates to claims 1 and 6 of 
the patent in issue in MacColl v. Knowles Loom Works, in which case 
we this day passed down an opinion (87 Fed. 727), and also to claims 
1 and 2 of patent No. 570,260, issued October 27, 1896, for additional 
improvements in lappet looms. Claim 1 of the first-named patent is 
set out in the other opinion referred to, and it is conceded that our 
disposition of it in the other case requires a similar disposition hère. 
Claim 6 of the same patent is as follows: 

"In a lappet loom, the combination of a needle bar and pattern-chain mechan- 
ism, with intermedlate engaging mechanism for causing the desired movement 
of the needles into the shed, the pattern-chain mechanism being adapted to 
govern the longitudinal position of the needle bar, and control the operative 
connection of the needle bar with the engaging mechanism, whereby the said 
engaging mechanism may be caused to remain inoperative at any desired point 
In the pattern, substantially as described." 

The complainant's expert testifies that the chain embraced in this 
claim is the same chain covered by claim 1, and it was so maintained 
by the complainant at the hearing. As our disposition of the other 
case holds that the défendant does not use the complainant's chain, 
it results that claim 6 of the flrst-named patent follows the fate of 
claim 1. 

The claims of patent No. 570,260, in dispute, are as follows: 

"(1) In a lappet loom, the combination of the lay, and the needle bar carried 
by the lay, with the pattern pins or projections and the engaging rod held 
independently of the lay, and a sliding connection betvpeen the needle bar 
and the engaging rod, substantially as described. (2) In a lappet loom, the 
combination of the lay, and the needle bar carried by the lay, with the pat- 
tern pins or projections and the engaging rod held independently of the lay, 
means for holding the engaging rod against the pattern pins or projections, 
and a sliding connection betweeu the needle bar and the engaging rod, sub- 
stantially as described." 
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It is conceded that, for the purposes of tMs suit, thèse daims are 
substantially the same, so that we need consider at length only claim 
1. The spécification contains no description of the principle or pur- 
pose of thie improvement, and no account of it beyond the annexed 
drawings and the enumeration of the several parts of the device. 
The proofs, however, make clear that the purpose was to mount the 
chain on the frame of the loom, and thus to relieve the lay from 
carrying its weight. This was a useful purpose, though clearly not 
new in the art of lappet looms. In order to make this mount, it is 
necessary to make use of some means for always keeping the élé- 
ments of the chain, which are to hâve a fixed position, in proper gear, 
or in other proper relation, with the needle bar, which is to be con- 
stantly oscillating. To make a connection of this nature for the flrst 
time required ingenuity. 

The method in which the complainant accomplished hîs purpose 
was very simple. It was by attaching to his engaging rod a double 
guide at a right angle to it, of sufflcient length to cover the entire 
swing of the lay. An arm, which is connected with the needle bar, 
is given by the sides of the guide a motion in lines in prolongation of 
the pins which lie on the periphery of the chain pattern and parallel 
to its links, while the arm plays freely in the guide through the fuU 
throw of the lay. As pictured in the complainant's drawings, this 
device adapts itself to a pattern chain constructed according to com- 
plainant's peculiar method; but its principle admits of a reconstruc- 
tion which would adapt it to a pattern chain in which the pins are set 
perpendicularly, as in the defendant's loom. 

There is nothing on the face of the complainant's patent to entitle 
him to a construction of his claims which would cover anything more 
than his peculiar guide and the accompanying parts, as described 
in the spécification. Of course, the doctrine of équivalents is to a 
certain extent a rule of proportions ; and if the complainant had been 
the first to devise hanging a pattern chain, or other pattern device, 
on the loom frame, he might be entitled to cover by that doctrine al- 
most every known method of bringing the parts into gear. But, as he 
was not the originator of this generic idea, he is limited to what is an 
équivalent of the précise device by which he accomplished that resuit. 
Looking at this limitation, the defendant's method seems to us radi- 
cally différent. While the complainant makes his connection in the 
simple manner we hâve explained, the défendant uses the complex, 
but well known, method of accomplishing the resuit through the 
common axis of motion of the loom frame and the lay. In its loom, the 
pattern pins being at a right angle to the axis of the sprocket wheel, 
a lever rests on the pins. From this lever a rod extends down to a 
horizontal bar, which is pivoted near the axis of the lay, and is con- 
nected at its other end with a bell-crank lever, the upper arm of 
which is attached to the needle bar. Thus, as the first lever risea or 
falls with the successive links of the pattern chain, the intermediate 
lever pulls the needle bar from one side to the other, and the pattern 
chain, which is on the loom frame, is thus in proper connection with 
the needle bar on the lay. The mechanical laws which control the 
actuation of the connection made by the complainant's device are 
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whoUy différent from thèse relating to the defendant's. In the latter, 
there is no guide, nor need of any, as the Une of force proceeds con- 
tinuously from the pattern chain to the needle bar through substan- 
tially a common axis of motion. 

This case and the complainant's suit against the Knowles Loom 
Works hâve compelled much attention from the court, in which it 
has been very greatly assisted by the counsel on each side; but, as 
the questions involved are wholly of fact, nothing would be gained by 
further élaboration of them. On the whole, we think the complain- 
ant must rely for his market, as against the défendant, on the sim- 
plicity of his mechanical device, and not on his patent. Let there 
be a decree under rule 21 (21 C. C. A. civ., and 78 Fed. civ.), dismiss- 
ing the bill, with costs. 
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et al. 

(Circuit Court, D. Connectlcut. May 19, 1898.) 

1. Patents— Invention— CoNTROLLiNS Switch for Electric Motors. 

The Oondict patent, No. 393,323, for a controUing switch for electric mo- 
tors, the chief feature of which Is that in passing from no current, or a 
very low one, to a higher current, the switch is so arrangea as to momen- 
tarily introduce dead résistance coils into the circuit, and then eut them out 
again, so that In passing from one running point to another there is a ré- 
duction of energy, by means of which the motors are protected, and sparli- 
Ing, shoclîs, and other evUs resulting from excess of current, prevented, 
covers a broad invention, and entitles the inventor to the uses thereof a» 
developed In the subséquent development of the art. 

S, Samk— Infbingement. 

Olalms 27, 28, 29, and 31 of this patent, which cover the broad invention 
above descrlbed, héld Infrlnged by one who, Instead of placing the résist- 
ances in a certain definlte séries, as described In the patent, inserts the 
séries In the place of one of the motors, and then shunts Ihe motors. 
Claims 20, 21, and 22, which cover certain miuor features, also Ueld in- 
frlnged, and other claims held not Infringed. 

This was a suit in equity by the Electric Car Company of America 
and the Thomson-Houston Electric Company against the Hartford & 
West Hartford Eailroad Company and others for alleged infringe- 
ment of a patent for a controlling switch, adapted to be applied to 
electric motors. 

Betts, Betts, Shefûeld & Betts, for complainants. 
Chas. E. Mitchell and Wm. F. Henney, for défendants. 

TOWN'SEND, District Judge. The patent in suit (No. 393,323, 
granted to complainants as assignées of George H. Condict) is for a 
controlling switch, adapted to be applied to electric motors. The 
issues herein relate to its use in connection with electrically propelled 
cars on ordinary trolley Unes. The particular apparatus under con- 
sidération is the cylinder shaped switch or controUer located on the 
ends of such cars. The current of electricity supplied from the 
generator and delivered to the motor is necessarily of unvarying po- 
tential; that is, it must always hâve a capacity to supply the full 
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amount of current required at any time. In the practîcal opération 
of such cars, however, it is generally unnecessary to use more than a 
small quantity of such current. Varions constructions hâve been 
devised to regulate the supply of current according to the require- 
ments of the motor. Originally the supply was regulated by coils of 
wire, known as "rheostatic" or "résistance" coils. In the first or 
séries arrangement, the total résistance was the sum of the number 
of coils. In the second or parallel arrangement, the total résist- 
ance was decreased in proportion to the number of parallel paths. 
This method, known as the "rheostatic" or "dead résistance" method, 
was defective, because of its waste of energy, inasmuch as the po- 
tential thus obstructed, and not expended in propelling the car, was 
■converted into heat, and lost. A second method of controlling the 
current, called the "séries parallel control method," consisted in sub- 
stituting for the rheostatic coils the coils of the motor itself. In- 
asmuch as the passage of the current through thèse coils develops 
energy in the motor, they are called "live résistance coils," as distin- 
guished from the rheostatic or dead résistance coils. By utilizing 
the motor coils, the objectionable élément of loss of energy was al- 
most entirely obviated. Thèse coils were either switched in séries 
into a single- wire circuit carrying the current from generator to 
motor, or into parallel or multiple wire paths or circuits. This sec- 
ond or séries parallel method, while theoretically of great value, for 
various reasons, not necessary to be hère considered, proved to be 
impracticable, and was abandoned. In the patent in suit the in- 
ventor, George H. Condict, describes Ms invention as follows: 

"Thla Invention Is partlcqlarly useful where the supply of electrlclty Is 
great,— such, for Instance, as when storage batteries or electrlc accumulators 
are used on cars, and in whieh the motors are regulated by varying theiï 
Internai résistance, which may be done by Connecting thelr coils In différent 
ways. In practice, I hâve foupd that switches for regulatlng the power 
and speed of electric motors under thèse conditions were easily burned out, 
not only causing great annoyance In the opération of the cars or machine, 
but renderlng the operator liablë to injury. The trouble Is mainly due to 
the fact that at the time of changing the motor connections the résistance 
of the motors is more or legs eut out, and in maklng the new connections 
there is a great danger from sparliing, whieh often short-eireuits the con- 
nections, with danger of completely destroying the switeh and burning out 
the motors. To overcome thèse objections, I bave constructed my switeh 
80 that at the time of changing the connections I insert résistances more or 
less great according as to the résistance of the motor connections; that is 
to say, if the motor résistance is great, the auxiliary résistances would be 
small, and vice versa. I alao so arrange the switeh that the résistances are 
ail eut out of circuit as sooa as the new motor connection is made. Thelr 
function Is to reduce the current flowlng, so that at the time of maklng the 
change in the rnotor connections the current is smaU compared with what it 
would be if thèse résistances were not inserted; and, furthermore, thèse 
résistances are gradually eut in. and out, so as not to suddenly change the 
résistance to the current beyond a given amount. Another portion of my 
Invention la the reversing switeh, which is arrangea in the same frame or 
ease with the controlling switeh, and comblned with a locklng devlce which 
Is bperated by thé controlling switeh, so that when current Is flowing through 
the motors the reversing switeh cannot be moved, but when the controlling 
switeh is turned so that ail, or substantlally ail, of the current is eut out 
from the motors, then the reversing switeh may be moved to reverse the mo- 
tors." 
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It appears from tlie foregoing statement that in changing from no 
current at ail, or a very low current, to a higher current, the inventor 
so arranged the switch as to momentarily or temporarily introduce 
dead résistance eoils into the circuit, and then eut them eut again, 
so that in passing from one running point, where the current was at a 
given rate, to another running point, there should be a réduction of 
energy or current, by means of which the ewitch and motors were pro- 
tected, and sparking, shocks, and ail evils which would resuit from 
an excess of current, were prevented. This is the chief feature of 
the Condict invention. Three other features thereof will be con- 
sidered later. Complainants' and défendants' devices cannot be sat- 
isfactorily described or compared without the aid of drawings or 
modela. The exhibits introduced upon the hearing clearly show their 
construction and opération, and the distinctions by reason of which 
noninfringement is claimed. For thèse reasons this opinion will 
not attempt to state mechanical détails. 

Condict so combined the two opposing Systems of résistance already 
considered as to increase or reduce the araount of current with a sav- 
ing of waste, and without sparking. In the original statement of 
his invention, he emphaslzed, as its chief object, the prévention of 
sparking, which, in the then state of the art, was perhaps the chief 
objection to existing methods. Subséquent development of the art 
necessitated the introduction of other means to prevent sparking in 
connection with his original device, and modifications thereof to 
adapt it to greater voltage and other conditions. Neither the com- 
plainants nor the défendants now use this patented device to prevent 
sparking, but both use it to regulate the current. Complainants gen- 
erate the spark and extinguish it by means of a magnetic blowout. 
Défendants generate the spark and dissipate it by an arc-spanning 
appliance. The défendants use Complainants' idea, and the éléments 
of its combination, with certain changes borrowed from the existing 
art, and other improvements covered by Von Zweigbergk's patent. 
In view of ail the facts proved, I flnd and hold that the invention of 
Condict is a broad one, that he is entitled to the bénéficiai uses of 
his invention as developed in the development of the art, and that 
défendants, in thus using his combination, infringe the patent. Con- 
dict showed in his patent four ways of coupling the coils of the 
motors, commencing with the first position, in which the circuit is 
broken, and there is no current on. In the second position the cur- 
rent from the generator passes in séries, successively, through two 
coils of each of two motors, and through the armature of the second 
motor. In changing from the first position of broken circuit to the 
second position, which represents the circuit of greatest résistance. 
and conséquent least amount of current, a single dead résistance 
coil is automatically switched into circuit; and, as soon as the circuit 
is made, it is eut ont again. In the next succeeding position the 
fleld coils of each motor are coupled in parallel, instead of séries, cir- 
cuits. In the next the motors, as a whole, are arranged with their 
circuits in parallel paths. As thèse successive changes successively 
eut down the motor circuit résistances, a proportionately greater 
amount of dead coil or rheostatic résistance is switched in, and then 
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eut ont, In order to obviate the various objections involved in too 
sudden dianges of current. The défendants' apparatus is construct- 
ed under patent No. 545,884, granted September 3, 1895, for a con- 
troller, to T. Von Zweigbergk. Tlie Von Zweigbergk patent describe» 
a development of an improvement upon the Condict patent. The 
défendants unquestionably use the éléments of eomplainants' com- 
bination, but they use them in connection with a dissipator which 
does not infringe. Furthermore, between Condict's four positions 
they interpose notches showing intermediate points where the handle 
of the controller may be stopped when résistances only hâve been 
introduced or eut out without circuit changes. The défendants do 
not seriously deny patentability, but do deny infringement, and claim 
that while the Condict device involved invention, and was useful for 
the purpose for which it was devised, namely, to prevent sparking 
where there was a low potential, it is utterly impracticable for use 
in the ordinary trolley of to-day, and is obsolète, and has been dis- 
carded both by eomplainants and défendants. The claim that the 
original Condict controller is now a useless contrivance is not so far 
sustained by proof as to be material. The claim that eomplainants 
hâve attempted, by advertising circulars, to crush défendants by un- 
earthing an obsolète patent, was satisfactorily answered at the hear- 
ing. The modifled form of controllers now used by eomplainants 
were constructed by them before the défendant corporation com- 
menced the manufacture of their controllers. Complainants always 
asserted that they were constructed under the Condict patent, with 
modifications. The advertising circulars which complainants intro- 
duced were not issued until after this suit was brought, and appear 
to raise merely the question as to the comparative merits of com- 
plainants' patent magnetic blowout and défendants' patent dissi- 
pator in taking care of the surplus voltage. The Von Zweigbergk 
patent covers the latter improvement, which comprises an arc-span- 
ning System consisting of strips and contact Angers connected in 
séries before every circuit change, but useful only when the current 
is reduced. Thèse Angers so engage with said strips, and are so 
connected with the résistances and motors, that in alternating posi- 
tions of the switch they may be utilized, after one connection is 
brokén, by the introduction of a résistance, in order to regulate the 
speed or power of the motor, without shifting the motor connections. 
This case was exhaustively argued by eminent counsel, and elabo- 
rately illustrated by models and drawings. Some months after the 
oral argument, further briefs were Aled by counsel. Immediately 
after the close of the hearing, the case was thoroughly examined, and 
it has now been considered again in the light of the later briefs sub- 
mitted. Thèse investigations hâve so conflrmed the impression 
produced at the hearing that the défendants' apparatus is a mère 
modification of the Condict idea, patterned in part thereon, and in 
part upon the later improvements introduced by the complainants, 
and that in défendants' use of a multiple break they hâve merely 
improved upon the Condict apparatus, that it has seemed unnecessary 
to discuss ail the détails of the case. The statement of complainants' 
expert Bentley, when read in connection with the exhibits, clearly 
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Bhows the différence in construction and opération between the two 
devices. Condict was the ârst inventer of a praetical embodiment of 
this System of co-operating résistances. His invention bas been 
modifled and developed to meet the exigencies of greater voltage, and 
other inventions in the railw^ay trolley art. Défendants strenuously 
contend that inasmuch as they use successive résistances, and do 
not use any résistances at running notches, they do not infringe 
Condict's system, which includes simultaneous résistances, and ad 
intérim résistances to eut down the current in going from one posi- 
tion to the other. But Condict, in his spécification, distinctly pointed 
ont the feature of his invention which défendants hâve appropriated, 
in the following language: 

"It Is évident that, while only four ways of eoupUng up the coils of the 
motor are shown, a large varlety of connections might be made, embodying 
the same gênerai principles. It Is also évident that, while the motors are 
coupled In a given manner, a sllght movement of the switch will hâve the 
effeet of cuttlng In or ont one or more of the résistances, Y, and thereby 
provide an additional means of régulation where slight variations in the 
speed or power of the motors is requlred." 

It cannot be said that this is an afterthought of the scrivener, in 
view of the admissions of défendants' experts that said language de- 
scribed the application to his invention of a well-known means of 
secondary rheostatic régulation, such as défendants now use, and 
that the Insertion of notches to indicate such running points was 
merely a matter of mechanical skill. The position may fairly be 
stated as follows: Condict described a device calculated to obviate 
the evils of sparking. In his spécification he emphasized the ad- 
vantages of the use of such great interposed résistances as would 
eut the current down to a condition in which there should be no 
sparking whatever. But, when he cornes to describe his apparatus, 
the description and claims cover devices capable not only of cutting 
down the current so as to prevent ail sparking, but also of regulat- 
ing it, without entirely cutting it off, by merely reducing by his com- 
bination of résistances the flow of current so as to produce variations 
of résistance. Thus, he states that he does not limit himself to the 
"particular détails of construction, as they are of secondary impor- 
tance," and "may be modifled in varions ways without departing from 
my invention," and, as to the résistances, that "their function is to 
reduce the current flowing, so that at the time of making the change 
in the motor connections the current is small, compared with what it 
would be if thèse résistances were not inserted." He describes the 
automatic insertion of thèse résistances in making the four principal 
changes already considered, showing how the amount of résistance 
introduced is to be proportioned to the varying changes in the motor 
résistances, stating the purpose of such object "to avoid throwing too 
strong a current," and "to soften the shock involved," and then con- 
cludes with language above quoted. Défendants use a noninfringing 
dissipator, but, in order to utilize it at the time when it shunts from 
one running point to another (that is, during the time when the cir- 
cuit is broken and rearranged), they use the résistances of the com- 
plainants' patent, in order to reduce the current. By a praetical 
87 F.-47 
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démonstration in court, couneel for complainants showéd thât while, 
in certain positions, the défendants did not use the complainants' in- 
vention in tlie manner contemplated by the inventôr. for reducing 
résistances to nonsparking conditions, yet that tlieir controller was 
capable, in practical opération, of being so used (provided tlie motor- 
man saw fit to jump over certain intermediate positions), and in such 
a way that it would infringe the complainants' patent, upon défend- 
ants' own theory as to the opération of their controller. Défendants 
attempt to meet this contention by saying that such opération is not 
intended, and would cause waste of energy. I do not think, in ^iew 
of the capacity of the machine in its ordinarv opération for such an 
infringing opération, that this is a sufiicient défense. But, irrespec- 
tive of this considération, it clearly appears from the patent itself 
that Condict contemplated such intermediate résistances as are ad- 
mittedly availed of by défendants, and some of the claims are sufifi- 
ciently broad to cover this opération. Claim 31, for example, is for 
a mechanical combination of parts, including "a svfitch to insert 
the résistance when the motor switch is being shifted"; that is, which 
exercises the function of vitalizing that part with référence to its 
opération in said combination. Inasmuch as défendants do insert 
résistances at the time of shifting circuits, by substantially the same 
means, they infringe this claim, and the extent or degree of appro- 
priation is immaterial. The Von Zweigbergk spécification repeatedly 
says that the current must be reduced in order to break and rearrange 
the circuit, and that then, and then only, — when the Condict inven- 
tion bas necessarily been availed of, — can the arc-spanning device be 
used. 

The défendants fnrther contend that, even if they should be held 
to use the éléments of complainants' combination, yet they do not in- 
fringe, because they use them in connection with another élément, 
namely, the noninfringing pàtented dissipator, in such a way that 
the co-opetative law of défendants' machine differs from that of com- 
plainants. This contention is not proved. The broad principle of 
mixed controllers, as applied tp electric motors, was invented, or at 
least practically developed, by Condict. Whether he be limited, as 
claimed by défendants, to ad intérim résistances (that is, résistances 
interposed between running points), or whether he be permitted to 
avail himself of the broad principle of combined résistance and 
séries parallel controllers, the défendants use the same résistance in 
the same way; the différence being that, whiie Condict described 
such résistances as being in a certain deflnite séries, défendants hâve 
inserted the séries in the place of one of his motors, and shunted the 
motors. Défendants do not eut the résistance out, nor do they ar- 
range the motors and coils in exactly the same relative positions; 
but they do use and must use the combination upon the same theory, 
and for the same purposes, in order to avail themselves of the inde- 
pendent, noninfringing, patehted àrc-spanning dissipator. 

Claims 23 and 30 cover the main invention, with an independent 
switch to eut one of the circuits. This switch is not co-operàtively 
combined with the pàtented controller, but is an entirely independent 
device added to it. The défendants do not use the cut-out switch de- 
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scribed by Condict. Claim 24 covers a reversing switch; and claims 
1, 2, 7, and 10, a locking device therefor, — ^both in combination with 
the main controller. Claim 10 (tbe broadest of thèse claims) is as 
follows : 

"(10) The combination of a movable controlling switch for varylng the 
power of the motors, havlng a cam surface, a reversing switch haviiig 
holes or openings, and a boit actuated by the cam surface of the controlling 
switch, and adapted to be projected through the holes or openings in the 
reversing switch to lock it against movement when said controlling switch 
is moved." 

The défendants do not nse this Condict combination, but use a dif- 
férent combination of the same éléments, or their équivalents. In 
view of the prior art shown in the Field, Curtis & Crocker and Eeck- 
enzaun patents, I think the complainants are limited to the détails 
of construction stated in the spécification of the patent in suit, as to 
thèse minor features of the main invention, and that défendants do 
not infringe said claims, as thus limited. 

Claims 27, 28, 29, and 31 are as follows: 

"(27) The combination of an electric motor, a source of electric power, 
a motor circuit, a motor switch to vary the power of the motor, two or more 
résistances, a résistance switch to eut said résistances gradually into or out 
of the motor circuit, and a connection between the said switches, whereby 
a movement of the motor switch will first eut in one or more of the résist- 
ances, and, after changing the power of the motor, automatically eut the 
résistances out of circuit again. (28) The combination of a motor having 
separate colis, a motor circuit, a motor switch for coupUng up said coils 
so as to vary the internai résistance of the motor, a résistance, and a résist- 
ance switch to eut in and out the said résistance, upon shifting the motor 
switch, to vary the coupllng of the motor coils. (28) The combination of 
a motor havlng separate coils, a motor circuit, a motor switch for coupling 
up said coils so as to vary the internai résistance of the motor, a résistance, 
a résistance switch to eut in and out the said résistance upon shifting the 
motor switch to vary the coupllng of the motor coils, and means controUed 
by the motor switch for operating the résistance switch." "(31) The com- 
bination of two motors, a source of electric power, a motor circuit, a switch 
for coupling the coils of the motors In séries or multiple to vary their Internai 
résistance, a résistance, a switch to Insert the résistance when the motor 
switch is being shifted, and a connection between said switches to operate 
both slmultaneously." 

Thèse broad claims cover the main combination of the patent, and 
are infringed by défendants. 

Claims 20, 21, and 22 are as follows : 

"(20) The combination of a source of electric energy, the colis of one or more 
electric motors, a switch for Connecting said colis in différent ways to vary 
the motor résistance, one or more résistances, and a switch to put said 
résistances into or out of the motor circuit, wlthout changing the motor con- 
nections, to vary the power of the current flowing through the motors. (21) 
The combination of a source of electric energy, the coils of one or more 
electric motors, a switch for Connecting said colis in différent ways to vary 
the motor résistance, and one or more résistances; said switch being adapted 
to put said résistances In succession into or out of the motor circuit, without 
changing the motor connections, to vary the power of the current flowing 
through the motors. (22) The combination of a source of electric supply, a 
switch for coupllng up the colis of a motor or motors In a predetermined 
order, a séries of résistances, a contact block on said switch in circuit with 
the motor and résistances, and having contact edges for cutting in or out 
the résistances one at a tlme, contact brushes from said résistances, and 
conneeted to the source of electric supply, and resting on the contact block. 
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and adapted to be brought Into or out of contact with It In succession, whereby 
the résistances may be eut Into or out of the motor circuit wlthout varying 
the connection of tlie motor colis." 

The minor feature of the invention covered by thèse claims has 
been unquestionably appropriated by défendants. It is the feature 
of temporary use of supplementary résistances, not necessarily dur- 
ing circuit changes, already fiilly discussed. Claims 15 and 16 are 
not infringed. Let a decree be entered for an injunction and an 
accounting as to claims 20, 21, 22, 27, 28, 29, and 31. 



BAELE et al. v. WANAMAKER et al. 
(Circuit Court, E. D. Pennsylvania. May 23, 1898.) 

L Patents — Prbsumption feom Issuance. 

While ordinariiy the presumption of vaiidity from tlie Issuance of a 
patent la entltled to some welght, yet very little, if any, efifect sliould be 
given to it where the application was repeatediy rejected as exhibltlng 
nothing new, and was flnally obtained apparently by mère persistence of 
the appllcant, and without any reason given for a change of views by 
the patent office. 

i. Samb— Improvbmbnts in Cdtfs. ' 

The Earle patent, No. 533,408, for improvements in cuffs, consisting in 
overlapplng the band by the bôdy portion along its Connecting edge, 
whereby the band Is alleged to stifCen the body portion, and hold the 
ends in firm and even relation to each other, is void for want of novelty 
and invention. 

This was a suit in equity for alleged infringement of a patent for 
an improvement in cuffs. 

Dickerson & Brown, for complainants. 
Strawbridge & Taylor, for respondents. 

BUTLER, District Judge. The suit is for infringement of letters 
patent No. 533,408, for improvement in cuffs, dated January 29, 1895. 
The invention and claim are stated as follows: 

My invention relates to cuffs, and has for Its object to improve the construc- 
tion thereof, and especlally that class of cuffs which are adapted to be used 
In connection with link buttons, and it conslsts in a cuff having the features 
of construction hereinafter set forth. 

I hâve ascertained by experiment that the ends of the cuff (especlally where 
they are jolned together by linli buttons) will lose a portion of the support of 
the band, when the contact betweën the Connecting edges of the band and 
body portion of the cuff is thus brolien, and to remedy this fault I over'ap 
the band by the body portion, along its Connecting edge where such contact 
is broken. In this way the overlapped edges abutting agalnst the band pre- 
vent the ends from bending Inward, whIle the band acts to stifCen that portion 
of the body portion and to hold the ends in flrm, even relation to each 
other. It is also évident in ail cases that the widiii of the band wUl not 
encroach upon the wldth of the body portion at its ends. Therefore without 
narrowlng the body portion at its ends, a wide band may be used, which 
is a very désirable feature, as it aids in holding firmly the cuff on the wrist- 
band. The cuff will also présent a more attractive appearance than when 
there is a space between the band and the body portion of the cuff, as must 
occur where the body portion does not overlap the band. 

In the accompanying drawings, Figure 1 U a front view of the cuff em- 
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bodylng my Invention; Flgs. 2 and S, slde and bottom views respectlvely of 
the same, and Fig. 4 an inside view of the same in a réversible cuff. 

Similar letters of référence designate correspondlng parts In ail the figures. 

A désignâtes the bottom portion or band of the cuff; B, the body portion 
or remaining portion of the cuff; CC, points on the body portion of the cufîC 
where Its attachment to the band ceases; D, that portion of the body portion 
of the cuff overlapping but not connected to Ihe band. 

What I claim as my invention, and désire to secure by letters patent is— 

A cufC eomprising a body portion and a band portion, one edge of the body 
portion overlapping the band portion throughout the length of the body por- 
tion, and the band portion projecting beyond the body portion and being 
secured thereto except for a short distance at pach end, substantially as 
described. 

In testlmony whereof I bave signed my uame to thls spécification In the 
présence of two subscriblng witnesses. 

Cuffs and collars are nearly related as articles of merchandise, are 
of the same character, constitute a single class of manufacture, and 
ehould therefore be treated as belonging to the same art. 

At the date of the patent, cuffs and collars of nearly every conceiv- 
able shape and description were in common use. 

After a careful examination of the subject, and comparison of the 
complainants' cuffs with those in prier use, I am satisfled that the 
claim of their patent does not embrace anything substantially new, 
and that their cuffs do not differ materially, even in form from those 
previously in use. 

I will not discuss the subject, but will refer to the testimony of the 
respondents' expert, Mr. Brown, for a comparison of the cuffs in ques- 
tion with those formerly made and worn. I would but waste time by 
restating or enlarging on what he has said. It is urged that thèse 
cuffs hâve supplanted ail others of their kind; that they hâve had 
great success in the market; while the others hâve not. There is 
however, no évidence of such supplanting. There is évidence that 
thèse cuffs hâve been sold extensively, but no évidence that the others 
hâve not. If they hâve not, the duty of showing it rested on the 
complainants; certainly as much as it did upon the respondents to 
show the contrary. The success, and extent of sales, of such articles 
dépends however, so much on the efforts and enterprise of those intér- 
êt. ed in and managing the business, that the measure of success and 
extent of sales is not always a reliable test of merit. 

Some weight should ordinarily be given to the action of the pat- 
ent office in granting letters. In this instance however, very little 
if any should be accorded. 

The application was repeatedly rejected on the ground that it exhib- 
ited nothing new; and the patent was finally obtained, apparently, 
through mère persistence of the applicant, and bis attorneys. 

The following letters taken from the file-wrapper, show the judg- 
ment of the ofSce after repeated examinations: 

The ordinary link cuff has its button-hole tabs, or In other wjrds, the tabs 
by means of whlch it Is secured to the shirt of the wearer, separated from 
the body of the cuff by means of slits, angled or otherwlse. In view of 
this State of the art there is no Invention disclosed In this application, espe- 
cially In view of the fact that It Is common to secure the body portion of a 
coUar to its band by overlapping and sewing, see patent to Wilson, 8, 169, 
Reis. Apr. 9, 1878, collars & cuffs. 

The daims are therefore rejected. Chapman. 
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The claims ôf this application hâve been further Gonsidered In connection 
with the communication of theSrd instant. 

The claiBQs, however, are a second tlme rejected upon the références of 
record and for the reasons given in last office letter. Chapman. 

Replying to applicant's comrnunlcatlon of the 17th Instant it is observed 
that the link cuff referred to in the previous office letters as anticipating 
applicant's invention comprises a body portion and a band portion secured 
together, the band portion having projecting button-hole tabs to engage a 
button on the wrist-band. The body portion and the band portion are sepa- 
rated at thelr juncture, the body portion being eut away and for a short 
distance along the upper edge of the band being free therefroin, or in other 
words, not stitched thereto, whereby there is a space for the linlî button at 
the adjolning edges of the body, portion. This is the ordinary liniî cuff of 
commerce and such cuffs bave been worn by the assistant examiner in charge 
of this application for the past four years. 

P. B. Pierce, Examiner. Chapman, Asst. Exr. 

Applicant's communication of the Srd Instant bas been incorporated. It 
is observed that the said cornmunication is directed to the cuff shown. Tho 
claims, however, which bave been a second time rejected, are broad in terms 
and are fully antlcipated In the state of the art of record. 

In this connection, applicant's attention is invited to the following patents: 

Norton, 253,750, Feb. 14, 1882, collars and cufCs. 

Averill, 186,517, Jan. 23, 1877, collars and eufCs. 

Thèse patents show a body portion and a band portion, the same being 
overlapped and the band portion having projecting tabs. Thèse références 
are merely cumulative to the state of the art already of record. Chapman, 

No reason is assigned for the subséquent change of judgment. 
The applicants urged very strfenuously, that the ends of their cuffs 
are supported by the band, the cuff stiffened and its ends held in rela- 
tion to each othèr, more eflectually, than in any cuffs previously made; 
and the statement was very eàrnestly urged upon me. I do not un- 
derstand why the office should hâve accorded it more weight at the 
end of the struggle than at the beginning. It does not appear to me 
to be entitled to any weight — Pirst because it does not seem to be 
(materially) true, and sécoHd because if true the trifling structural 
change necessary to secure thë *alleged stiflening and support, referred 
to, wonld not involve the exér'Cise of inventive genius, of even the 
lowest order. 

The bill must be dismissed with costs, and a decree may be pre- 
pared accordingly. 



TRUMAN V. HOLMES et al. 

(Circuit Court of Appeals, Ninth Circuit. February 21, 1898.) 

No. 376. 

Patents— Eppect of Withdbawai. of Originat, Spboificatioks. 

In Putnam's patent. No. 232,207, for breaking-carts, the efCect of the 
withdrawal of the original spécifications after the application was re- 
jected is to limit his patent to the spécifie invention described in his amend- 
ed spécifications, to wit, the construction of carts where the central portion 
of the straps extends "beneath the axle." 80 Fed. 109, affirmed. 

Appeal f rom the Circuit Court of the United States for the Northern 
District of California. 
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John L. Boone, for appellant. 

M, A. Dorn, D. S. Dorn, and Chas. E. Nouges, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity for the in- 
fringemeut of letters patent No. 232,207, granted to De Witt C. Put- 
nam on September 14, 1880, for breaking-carts. Appellant claims 
tliat titie riglit, title, and interest in said invention and letters patent 
bave been assigned to him in the territory named, and tbat by virtue 
thereof he is entitled to sue for and recover ail damages and claims 
for past infringements. He prays for an injunction, and for such other 
and further relief as in equity he may be entitled to. It appears 
from the record that on July 16, 1886, Putnam sold and assigned to 
Truman, Isham, and Hooker ail bis right, title, and interest in and to 
the patent for the territory "known and described as 'San Francisco 
County, State of California,' and no other place or places"; that on 
February 28, 1893, Truman, Isham, and Hooker assigned said patent 
to Truman, Hooker & Co., including "ail past damages for infringe- 
ments, royalties, or profits" ; that on March 30, 1893, Truman, Hooker 
& Co., as plaintiffs, commenced an action at law in the circuit court 
of the United States for the Northern district of California against 
Henry E. Holmes and M. P. Holmes, doing business under the firm 
name of H. E. Holmes & Co. (appellees herein). to recover the sum of 
120,000, as damages for alleged infringements of the patent ; that the 
trial of that suit resulted in a verdict in favor of the plaintiffs there- 
in in the sum of $150 and costs; that a writ of error was thereafter 
duly taken from said judgment to the circuit court of appeals, and 
was there affirmed (Holmes v. Truman, 14 C. C. A. 517, 67 Fed. 
542); that on May 28, 1895, Truman, Hooker & Co. assigned said 
patent to I. J. Truman (appellant herein), together with "ail claims 
and demands against past infringements." This suit was comnaenced 
on March 10, 1896. The circuit court (Judge McKenna presiding) 
dismissed the bill upon the ground that the construction of the patent 
confines it to a cart with straps beneath the axle, and that the 
respondents' carts, not being of that construction, do not infringe. 
But he afterwards set the decree aside "because, in addition to the 
points decided, there are other points in the brief, which, by inad- 
vertence, did not receive the deliberate considération and judgment 
of the court." The order of submission was therefore vacated, and 
the case came up regularly before Judge Morrow, and a decree was 
entered dismissing the bill. This appeal is from the last decree. 

It is argued by appellees that the order of the circuit court dis- 
missing the bill should be sustained upon various grounds, and a dozen 
or more reasons are given, each of which is claimed to be a complète 
défense to this suit. It is insisted, among other things, that the 
only object of bringing this suit is for the nurpose of obtaining an 
accounting for the past infringements which were iuvolved ih the 
case at law, previously heard, determined, and settled. If this be 
true, it necessarily follows that this suit was properly dismissed. 
Section 723 of the Revised Statutes of the United States provides that 
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"suits in equity shaJl not be sustained in either of the courts of the 
United States in any case where a plain, adéquate, and complète rem- 
edy may be had at law," A court of equity takes cogûizance of a suit 
for tlie infringement of a patent when the complainant is entitled to 
relief by injunction; but, in order to sustain a suit of this character, 
it must aiHrmatively appear that some ground of équitable jurisdic- 
tion exista, or that the complainant has no plain, speedy, or adéquate 
remedy at law. Equity will not entertain a suit which simply in- 
volves the ascertainment of damages and profits for past infringe- 
ments. Eoot v. Eailway Co., 105 U. S. 189, 215; Hayward v. An- 
drews, 106 U. S. 672, 1 Sup. et. 544; Clark v. Wooster, 119 U. S. 325, 
7 Sup. et. 217; 3 Eob. Pat. § 1G86; Walk. Pat. § 572. Appellant, 
however, contends that the évidence shows that appel lees had been 
engaged in the manufacture of carts of the same gênerai construction 
since the judgment was rendered in the action at law, as before, and 
that, this court in that case having held that they were guilty of in- 
fringing appellant's patent, the decree dismissing the bill in this case 
is erroneous. In Holmes v. Truman, 14 e. e. A. 517, 67 Fed. 542, the 
direct question hère involved was not presented. In that case the 
défendants admitted that they constructed a cart differing from that 
of the plaintiffs only in the fact that the forward ends of the straps, 
instead of being attached directly to the shafts, are attached to a 
crosspiece which connecta the two shafts in front of the seat, and 
that, instead of being continuons straps, they were formed of two 
pièces fastened together by nut and screw at the angle underneath 
and behind the axle. It was upon thèse facts that the contention 
was there made that the plaintiffs must be held to the spécifie con- 
struction described in their letters patent, and it was in reply to this 
contention that the court said: 

"We do not so construe the patent. The crossbar between the shafts is 
substantially a part of the shafts. It makes no différence, so far as the 
function of the straps is concerned, whether they are attached to the shafts, 
or attached to a crossbar which connects the shafts; and it malses no différ- 
ence whether the straps are one continuons pièce, or composed of two. It Is 
true that the plaintiffs' patent does not cover any arrangement by which the 
seat and the footboard may be made to move in unison. Those results were 
obtalned in the butcher's cart. But It is a fair Interprétation of the plaintiffs' 
patent to say that they are protected in the use of a cart in which the shafts 
are placed directly upon the springs, and the footboard Is sustained beneath 
the axle by straps; and it is unimportant whether the straps are attached 
to any particular place along the shafts, or to a crossbar between the shafts, 
or whether they are made of one pièce, or of two or three pièces." 

The only testimony cited by the appellant in support of hîs conten- 
tion that the facts in this case are substantially the same is that of 
M. P. Holmes, in reply to certain questions propounded to him by 
appellants' counsel, as follows: 

"Q. Hâve you since 1894 manufactured any carts having straps that sup- 
ported the footboard? A. Yes, sir; a strap that supports the footboard. It 
must hâve something to support It. Q. What was the front end of such 
straps attached to? A. To a crossbar that is conneçted wlth the shaft. Q. 
What was the rear end of the strap attached to? A. Some of them came 
baclî hère to the rear. The footboard came up in front of the axle, and they 
were attached to the seat. Those carts that had a racls behind were made 
In that way. They dld not ertend bacli of the seat or axle at ail. Others 
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we hâve made for the purpose of puttlng a footboard on them. We hâve 
put two rods from the shaft dovrn through a short pièce of iron that holds 
that footboard on that rack. We made them In that way." 

When this witness answered, with référence to the straps, that 
"some of them came back hère to the rear," it is évident that he waa 
illustrating hia évidence by pointing eut, upon a mode!, drawing, or 
exhibit, some point in front of the axle, because in the same answer 
he says, "They did not extend back of the seat or axle at ail." This 
is made clear by a référence to his entire testimony relating to the 
kind of carts manufactured by him after the décision of this court 
in the action at law, and is plainly shown by his answer to a question 
asked him upon cross-examination, as follows: 

"Q. Hâve you ever manufactured, sold, or used any csrts in which the 
braces or straps bave their ends secured to shafts before and behind the axle, 
whlle the central portion extended béneath the axle, and parallel with the 
shaft, and is adapted to support the transverse footboard? A. No, sir." 

In Truman v. Implement Co., 87 Fed. 1006, which is in ail essential 
particulars similar to this, and is treated in the briefs of counsel as a 
"companion case," because it involves substantially the same princi- 
ples, appellant's counsel has made drawings which clearly illustrate 
the différence in the construction of the carts, after the former suit, 
from the carts which were held to be an infringement of the appel- 
lant's patent in the former suit. Thèse drawings are as follows: 




Cart Made and Sold by RespondenL 




Oart Ad)tiAge4 hf Thli Court, tu Truman et al. r. Holmei et al., to ht an lofrlngament. 



The case, upon its merlts, dépends upon the question whether a 
cart constructed without the straps passing beneath the axle consti- 
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tûtes ftn infringement of tiie pEltent This taust "bè knswéred by a 
construction of the language used in the claim of tll^, patent. The 
original claim of Putnam, as flrst presented to the patent office, reada 
as follows:' 

"The improvement in breaklng-carts, consisting in suspending the footboard, 
B, by meanS of straps or hangers, P, from the shafts, seat, or that portion 
of the vehicie cohnected with the springs alone, whereby the seat and foot- 
board having a common vertical movement, substantially as and for the 
purpose herein described." 

This claim was rejected upon the ground that "the patent of Jesse 
Winecofl, Oct. 17, 1871, No. 119,956 (sulkies), substantially answers 
the claim." The applicant thereupon amended "by erasing the entire 
spécification, and substituting" a new one. Figs. 1 and 2, referred to 
in the amended spécification, are as follows: 




The amendefd spécifications and daim read as follows: 

"My Invention relates to çertaM iinprovements in that class of vehicles 
known as 'breaking-carts,' In whjçh young coits are broken to harness. Carts 
of this description are usually provided vs^ith very long shafts, aud the 
seat is plaeed on springs ithmediately over . the axle, or at such a distance 
back that the driver is not Ip danger of being klcked by a fractious animal. 
In this elass of vehicles the footboard is usually secured to the axle, while 
the seat is on springs; and It is therefore uncomfortable to ride upon, since, 
while the body of the occupant niay move up and down, bis f eet must remain 
sfationary. . My improvements consist In so attaching the footboard to the 
vehicie that it shall mové in tinison wlth the seat; the same spring which 
supports the seat serving as a spring for the footboard, as is more fully 
described in the accompanylng drawings, in which Fig. 1 is a longitudinal 
section of my device; Fig. 2 is a bottom view. Breaking-carts usually bave 
two wheels, A, only, and the springs, B, are secured both to the axle, C, and 
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the shafts, D; saîd shafts belng secured on the sprlngs in the manner shown. 
In order to attacb the footboard, E, to the vebicle, I place metallic straps 
or bands, F, In a proper position to hold the footboard; Connecting thèse 
straps with the shafts and seat, and not with tbe axle. I bave shown the 
straps connected with the shafts at the rear ends of, and forward of, the 
whiffletree bar. It will be seen, by this construction, that the rear ends of 
tbe shafts and the seat are supported upon the springs, B, while the straps, F, 
pass beneath the axle, and are bent up so that their rear and their front ends 
are secured to the shafts at points behind and in front of the axle, while tbe 
central portion does not touch it at ail. The footboard, E, with its turned-up 
front portion, is then secured upon the bottom and front portions of the 
straps, F. Being thus entirely independent of any direct connection with the 
axle, it will bave the same movement imparted to it by the action of the 
spring that the shafts hâve, and it will bave none of the unpleasant jar that a 
stationary footboard, or one supported from tbe axle, will bave, while the 
arrangement of the straps parallel with the shafts facilitâtes the attachaient 
of the transverse footboard, and makes a strong construction. Having thus 
descrlbed my invention, what I claim as new, and désire to secure by lettevs 
patent, is tbe braces or straps, F, having their ends secured to the shafts 
before and behind the axle, while the central portion extends beneath the axle, 
and parallel with the shafts, and is adapted to support the transverse foot- 
board, E, substantially as and for the purpose herein described." 

We are of opinion that the effect of the vvithdrawal of his original 
spécifications and claim Was to limit his patent to the spécifie inven- 
tion as described in the claim of his amended spécifications, to wit, 
to the construction of carts where the central portion of the straps 
"extends beneath the axle." The contention of the appellant that 
he should not be restricted, in the construction of the carts, to braces 
or straps which extend beneath the axle, as described in his amended 
claim, is fully met and answered bv the décisions of the suprême court 
of the United States. In Koemer v. Peddie, 132 U. S. 31.3, 317, 10 Sup. 
et. 98, the court said: 

"This court bas often held that when a patentée, on the rejectlon of his 
application, Inserts In bis spécification, in conséquence, limitations and re- 
strictions for tbe purpose of obtalning bis patent, he cannot, after he bas 
obtained It, claim that it shall be eonstrued as it would bave been construed 
if such limitations and restrictions were not contained In it. Leggett v. 
Avery, 101 V. S. 256; Vulcanite Co. v. Davis, 102 U. S. 222, 228; Fay v. 
Cordesman, 109 U. S. 408, 3 Sup. Ct. 236; Mahn v. Harwood, 112 U. S. 354, 
359, 5 Sup. Ct. 174, and 6 Sup. Ct. 451; Union Metallic Cartrldge Co. v. United 
States Cartridge Co., 112 U. S. 624, 644, 5 Sup. Ct. 475; Sargent v. Lock Co., 
114 U. S. 63, 5 Sup. Ct. 1021: Shepard v. Carrigan, 116 U. S. 593, 597, 6 Sup. 
Ct. 493; White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72; Sutter v. Robinson, 119 
U. S. 530, 7 Sup. Ct. 376; Bragg v. Fitcb, 121 U. S. 478, 7 Sup. Ct. 978; Snow 
V. Eailway Co., 121 U. S. 617, 7 Sup. Ct. 1343; Crawford v. Heysinger, 123 U. 
S. 589, 606, 607, 8 Sup. Ct. 399." 

In Morgan Envelope Co. v. Albany Perforated Wrapping-Paper 
Co., 152 U. S. 425, 429, 14 Sup. Ct. 629, the court said: 

"It is insisted in this connection, however, that, under the words 'substan- 
tially as described,' the patentée is entitled to claim a band of oval or oblong 
shape, and that, looking at his spécification and drawing in connection with 
the claim, it is obvions that the latter should be so limited. But the patentée 
having once presented bis claim in that form, and the patent ofHce having 
rejected it, and he having acqulesced in such rejection, he Is, under the re- 
peated décisions of this court, now estopped to claim tbe beneflt of his re- 
jected claim, or such a construction of his présent claim as would be équiv- 
alent thereto. Leggett v. Avery, 101 U. S. 256; Shepard v. Carrigan, 116 
V. S. 593, 6 Sup. et. 493; Crawford v. Heysinger, 123 U. S. 589, 606, 8 Sup. Ot. 
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399; Union Metallic Cartrldg^Oo.' T.TJhltea States Carttidge Co;, 112 V. S. 624, 
6 Stip. et. 475." 

The views herein expressed are conclusive of this case, and render 
it unnecessary to examine any of tlie other questions elaborately 
argued by counsel. The judgment of the circuit court is aifirmed, 
with costs. 



WESLEY MFG, CO. v. BENSON. 

(Circuit Court, W. D. Pennsylrania. February 25, 1S98.) 

Patents— Infhingement—Check Photbctors. 

The Ongley patent, No. 584,518, for improvements In check protectors, 
held Infrlnged, as to tlie fourtli claim, by a device consisting of the same 
comblnation of parts, and acconiplishlng the same resuit by the same 
method of opération, notwithstanding certain slight and colorable altér- 
ations. 

This was a suit in equity by the Wesley Manufacturing Company 
against John B. Benson, trading as the Benson Manufacturing & 
Novelty Company, for alleged infringement of a patent. The cause 
was heard on motion for a preliminary injunction. 

Bakewell & Bakewell, for complainant. 
James C. Boyce, for défendant. 

ACHESON, Circuit Judge. The plaintiff, to whom, as assignée of 
0. E. Ongley, letters patent No. 584,518, dated June 15, 1897, for im- 
provements in check protectors, were granted, seeks a preliminary 
injunction to restrain infringement by the défendant. It is alleged 
that the défendant has been selling a check protector which inf ringed 
the second, fourth, and flfth claims of the patent. For the présent 
purpose it is sufiQcient to quota a single one of thèse claims, namely, 
the fourth claim, which is perhaps the broadest of ail. That daim 
reads thus: 

"(4) In a check protector, the comblnation wlth a rotary head, carrying 
perforating needles, and capable of vertical movement, of a feedlng device 
consisting of a ratchet wheel and a pivoted arm capable of latéral and 
vertical motion to engage and disengage the ratchet teeth, and a spring for 
drawing the arm Into engagement with the ratchet teeth, said arm being 
actuated directly by the rotary head to rotate the feed wheel, substantlally 
as set forth." 

Before the flling of the présent bill the circuit court of the United 
States for the Eastern district of New York, in a suit brought upon 
this patent by the Wesley Manufacturing Company (the présent 
plaintiff) against William J. Coulson, granted a preliminary injunc- 
tion against the latter to restrain infringement of the patent. The 
check protectors hère complained of as sold by the défendant were 
manufactured by William J. Coulson, and sinee he was put under in- 
junction were furnished by him to the défendant, who has acted 
throughout with knowledge of the injunction in the Second circuit. 
In the form in which thèse check protectors were originally made, 
they undoubtedly infringed the fourth claim of the patent ; and this 
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ia not denied. It appears, however, that Coulson bas sînce made a 
slight altération in the feeding device; and tMs altération, it is 
claimed, takes his protector eut of the plaintiff's patent, and avoids 
infringement. Tlie change so made is this: Coulson bas chipped 
the rear end of the lever or arm, through wliich a pivotai connection 
with the underside of the base of the protector was effected, and bas 
pivotally connected the lever or arm to the lower end of the stem 
of the rotary head. This altération, however, leaves the lever or arm 
still capable of suflficient latéral play to engage and disengage the 
ratchet teeth. The latéral motion of which the arm is capable in its 
changed position is enough to secure the desired end, even if it be less 
free than in the Ongley check protector. We flnd, then, in the 
check protector sold by the défendant, the précise combination of 
parts specifled in, and covered by, the fourth claim of the patent, 
Moreover, in method of opération and in resuit Coulson's changed de- 
vice is identical with the device described in the spécification of the 
patent, and illustrated by the annexed drawings. In principle, there 
is no différence whatever. The altération which Coulson has made 
Is formai and immaterial. He has simply changed the point of pivotai 
connection of the lever or arm from the underside of the base proper 
to the lower end of the stem, without any change whatever either in 
function, mode of action, or resuit. The change is colorable, and in- 
effectuai to évade the patent. Coulson's annaratus, in its altered 
state, is as clearly within the scope of the fourth claim of the patent 
as it was before the change was made. On behalf of the défendant, 
îndeed, much is said about the statement, "the lever being operated 
vertically by gravity." But this statement is found in the flrst claim 
•of the patent, and not elsewhere. The spécification itself describes 
the vertical opération to move the lever or arm downward as effected 
by pressure applied to the knob of the stem. If the action of grav- 
ity is présent as an aid to downward movement in the Ongley ap- 
paratus, it is also présent in Coulson's changed device. Vertical 
drop by gravity, however, is not an essential or material feature of 
the invention, and certainly it does not at ail enter înto the fourth 
claim of the patent. I hâve examined with care the prior patents 
recited in the def endant's affidavit, and relied on by him to defeat this 
motion. I do not flnd the Ongley invention in any of them. It was 
<triginal with Ongley to move the ratchet wheel by a single arm or 
lever actuated directly by the rotary head ; the arm or lever having 
both a vertical and latéral motion. That the fourth claim of the pat- 
ent is valid, and that it is infringed by the check protector which the 
défendant has been selling, seem to me to be entirely clear. A pre- 
liminary injunction will therefore be granted. 
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In re CHICAGO SUGAR-EEIFINING CO. 

(Circuit Court of Appeals, Seventh Circuit June 3, 1898.) 

No. 521, Original. 

Aj?PBAT,8 IN Patent Cases— Kbvbrsal—Prbi.iminary Injunction. 

When an appellate court déclares a patent valid and Infrlnged, reverses 
the decree below, and remands the cause for further proceedings not in- 
consistent with its opinion, It does not foUow as a matter of course that 
an injunction pendente shall issue; but, in tlie absence of any directions 
In regard thereto in the opinion or mandate, tlie matter rests in the discré- 
tion of the trial Judge. 

0. K. Offield, for petitioner. 

Before WOODS and SHOWALTER, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge. Tiiis is a pétition for a writ of manda- 
mus to compel the modification of a decree entered on the lOth of 
May, 1898, in the case of the Chicago Sugar-Eeflning Co. v. Charles 
Pope Glucose Co., pending in the circuit court of the United States for 
the Northern district of Illinois, on the ground that as entered the 
decree is inconsistent with the mandate of this court sent down upon 
reversing the decree of the circuit court on the appeal reported in 
Chicago Sugar-Refining Co. t. Charles Pope Glucose Co., 28 C. C. 
A, 594, 84 Fed. 977. The questions iuTolved in the appeal were of 
the validity and infringement of lettérs patent for inventions. The 
circuit court, having found the patents invalid, dismissed the bill. 
This court, having reached the conclusion that one of the patents 
was valid and had been infringed, ordered that the decree below be 
"reversed, and the cause remanded for further proceedings not in- 
consistent with this opinion." The pétition now presented, with- 
out setting ont the terms of the mandate or alleging the substance 
thereof, shows that the opinion of this court was flled on the 5th day 
of February, 1898; that the mandate was issued on the ensuing May 
5th, and flled on the same day in the circuit court, and that at the 
same time the complainant's counsel presented to the court a form 
of decree, a copy of which is set out, conforming, it is alleged, to the 
opinion and mandate of this court, ordering, among other things, 
that the défendants, their agents, oflQcers, and servants, "do abso- 
lutely desist and refrain from directly or indirectly employing the 
processes or practicing the inventions of said letters patent," and 
that a writ of injunction issue accordingly, and referring the case to 
a master to talie an accounting of gains and profits; that to the 
decree so presented the court, the Honorable Peter S. Grosscup, who 
had rendered the original decree, presiding, added the following 
clause: "The injunctional part of this decree is stayed for thirty 
days upon the defendant's giving bond by May 12, 1898, in the sum 
of twenty thousand dollars, to be approved by the clerk of this court, 
to respond for ail damaees and profits suffered by reason of such 
infringement;" and that the bond required was given and the injunc- 
tion stayed. The petitioner further allèges the belief that it was 
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"without the power, Tolition, or jurisdiction of the circuit judge, un- 
der the opinion and mandate as flled in this case, to change, add to, 
or amend the decree," as was done; that the amendment should be 
stricken ont; "that ail the foregoing matters, conditions, and things 
set forth in the pétition are fully shown, identiiied, and described in 
a certifled copy of the case and proceedings flled herein," to which 
référence is made. The prayer is for "a writ of mandamus com- 
manding the judges, and each of them, of the circuit court of the 
United States for the Northern district of Illinois, to set aside and 
strike from the decree the amendment and addition thereto as here- 
in complained of, entered upon the lOth day of May, 1898." No 
copy of the record of the case in the circuit court in fact accom- 
panies the pétition, and the alleged référence is supposed to be to a 
transcript of that record flled with the clerk of this court before this 
pétition was flled, showing an appeal of the petitioner from the 
decree of May lOth, which it is now sought to correct by the writ of 
mandamus. That appeal is still pending. and the objection is made 
by counsel for the appellees that, pending that appeal, which, it is 
urged, has removed the record of the case from the circuit court to 
this court, a pétition for the writ of mandamus cannot be entertained, 
and that, if the petitioner is entitled to relief, it must be obtained 
by means of the appeal. 

Disregarding this and other technical objections to the pétition, 
we are of opinion that the rule to show cause should not issue. There 
is nothing in the opinion or mandate of this court which in terms 
required the court below to grant an injunction, and we cannot agrée 
with the proposition of counsel that once this court had declared 
the validity and infringement of the letters patent, and remanded 
the case for further proceedings not inconsistent with its opinion, 
the right to an injunction followed as a matter of course, and that 
the circuit court was without discrétion in the premises. No ruling 
to that effect has been cited, and, instead of there being no author- 
ity to the contrary, as asserted by counsel for the petitioner, there 
are many cases at circuit in which such discrétion has been exercised. 
See the folio wing collected upon a few minutes' search: Brake Co. 
V. Carpenter, 32 Fed. 545; Mill Co. v. Coombs, 39 Ped. 803; Whit- 
comb V. Coal Co., 47 Fed. 315; Campbell Printing-Press & Mfg. Co 
V. Manhattan Ey. Co., Id. 663, 49 Fed. 930; Carter & Co. t. Woll 
schlaeger, 53 Fed. 573; Brush Electric Co. v. Accumulator Co., Id. 
804; Ney Mfg. Co. V; Superior Drill Co., 56 Fed. 152; Palraer v. 
Mills, 57 Fed. 221; Norton v. Can Co., Id. 929; American Bell Tel. 
Co. V. Western Tel. Const. Co., 58 Fed. 410. 

The gênerai rule recognized in the text-books is that it is a mat- 
ter of discrétion whether an injunction pendente lite . shall issue. 
"So far as preliminary injunctions are concerned," said Judge Brown, 
in MillCo. v. Coombs, supra, "it is entirely well settled that, while 
the patent may be adjudged valid and the défendant an infringer, the 
award of an injunction is purely a matter of discrétion, and courts 
are constantly in the habit of withholding it upon such terms, as 
the giying of a bond and the like, as may seem just and équitable, 
having regard to the comparative injury that. will resuit to the par- 



752 87 FEDERAL REPORTER. 

ties by granting or withholdiug it." The question in that case was 
"whether, after an adjudication adverse to the défendant upon the 
merits of a patent case, [the court] ought to stay the issue of an 
injunction ontil the final decree"; and on a full discussion of the 
question, upon prineiple and upon authority, the injunction was 
granted, but with a stay of 20 days to enable the défendant to make 
necessary changes in the machinery of his milï to avoid infringement. 
In Campbell Printing-Press & Mfg. Ck). v. Manhattan Ry. Co., 
supra, a decree "for account and injunction" was ordered, but with 
the qualification that the terms of the injunction be so settled as to 
provide from how many cars and locomotives the infringing coup- 
lings should be removed each week. Whether in this case, or in any 
case, there bas been an abuse of discrétion, is not a question which 
can be determined upon an application for a writ of mandamus. 

The rule to show cause is denied, and the pétition dismissed, at 
the costs of the petitioner. 



THE LAMINGTON. 

PETBRSEN V. THE LAMINGTON, 

(District Court, E. D. New York. June 6, 1898.) 

1. Makitimb Law — Tort Committed on Fokeign Vbssel— What Law Gov- 

KRNS. 

When a. person employed as a seaman on a Brltish vessel is injured on 
the high seas by the aJleged négligence o( the owner to provide ropes for the 
gear of the ship, or, If such ropes be provided, by the négligence of the 
master to replace faulty ropes with proper ropes thus supplled, and such 
seaman files a llbel in rem In a district court of the United States to 
recover damages for such injury, the liabllity is measured by the Brltish 
law. For such cause of action the Brltish law does not confer the rlght 
to an action in rem. 

2. SAME— JURtSDICTION. 

For a tort committed within the exclusive jurisdlctlon of a forelgn 
country an action cannot be maintalned In thls country, unless the action 
would be malntainable by the laws of both countrles. 

This was a libel in rem, by John Petersen against the British 
steamship Lamington, George W. Duff, claimant, to recover dam- 
ages for Personal injuries. 

Cowen, Wing, Putnam & Burlingham, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. In January, 1893, John Petersen, the 
libelant, a Norwegian, shipped as an able seaman on board the Brit- 
ish ship Lamington, at Buenos Ayres. On the 7th day of March, 
1893, the vessel was off Cape Hatteras, and the libelant, while at- 
tempting to furl sail, fell to the deck, and received serions injuries. 
The Lamington was a two-masted schooner-rigged vessel, with a 
cross-foreyard. The fore-trysail was a fore and aft sail, riggcd on 
standing spars. While the crew were brailing in the fore-trysail, 
eue or more of the brails broke. Thereupon the libelant went up the 
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rigging to the foot rope, extending to the mast, and upon reaching 
the mast attempted to gather the sail in, and pass the gasket around 
it, when, as he claims, the gasket and foot rope parted, and he fell 
to the deck. The libelant testifled that the brails, gasket, and foot 
rope were old and shriveled, and that he had been to the peak of the 
ship where the supplies were kept, but that no good or new ropes 
were there. The ofiQcers of the vessel, however, testifled that there 
was an abundance of sufficient rope to replace any that became too 
much impaired. The captain and the second mate testifled that 
after the libelant's fall they examined the ropes, and that none were 
gone, but that ail were in good condition. This testimonj as to this 
fact, however, must be rejected, as the log contains an entry tend- 
ing to show that the rope and gear of the fore-trysail and the ropes 
and gear of the foremast were not ail in good condition, and that 
the witnesses for the claimant did not tell the truth in their efforts 
to shield themselves or the claimant from condemnation. It must 
be held, therefore, that the libelant's statement as to the condition 
of the ropes and as to the cause of the accident is préférable. It 
would seem that the offlcers had a better opportunity to know wheth- 
er there was a proper supply of new rope, but the suspicion as to 
their veracity, already excited, may be extended justly to this ques- 
tion. , 

The court concludes that the accident was caused by a defective 
rope, and that there was not a sufficient supply of rope to replace 
the same. What law shall govern the facts thus found? Where 
a person employed as a seaman on a British vessel is injured on the 
high seas by the alleged négligence of the owner to provide proper 
ropes for the gear of the ship, or, if such ropes be provided, by the 
négligence of the master to replace faultv ropes with proper ropes 
thus supplied, and such seaman files a libel in rem in a district court 
of the United States to recover damages for such injury, should 
the question of liability be governed by the English law, or by the 
law of the United States? The action is founded in tort; hence the 
liability must be determined by the law of the place where the al- 
leged tortious act was committed or suffered. Sherlock v. AHing, 
93 U. S. 99; The Scotia, 14 Wall. 170, 184; McDonald v. Mallorv, 
77 N. Y. 546, 550, 551; The Egyptian Monarch, ,S6 Fed. 773; The 
Scotland, 105 U. S. 24, 29; Chartered Mercantile Bank v. Nether- 
lands India Steam Nav. Co., 10 Q. B. Div. 521, 536; The IM. Mox- 
ham, 1 Prob. Div. 107; Phillips v. Eyre, L. R. 4 Q. B. 225, 238; 
Hart V. Gumpach, L. R. 4 P. C. 439; 1 Martens (French Trans. of 
Léo) 496; 1 Calvo, 552. From the above rule it follows that when 
a tort is committed in a foreign country, and within its own ex- 
clusive jurisdictioD, an action of tort cannot be maintained in the 
courts of another country, unless the cause of action be maintain- 
able in both countries. Whitford v. Railroad Co., 23 N. Y. 465; 
McDonald v. Mallory, 77 N. Y. 546; Léonard v. Navigation Co., 84 
N. Y. 48; Wooden v. Railroad Co., 126 N. Y. 10, 26 N. E. 1050; 
Geoghegan v. Steamship Co., 3 Mise. Rep. 224, 22 N. Y. Supp. 749, 
affirmed 146 N. Y. 369, 40 N. E. 507; Chartered Mercantile Bank 
r. Netherlands India Steam Nav. Co., 10 Q. B. Div. 521, 536; Phillips 
87F.-4S 
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T. Eyre, L. E. 6 Q. B. 1, ,^&j , The M. Moyliam, X Prob. piv. 107. In 
the présent case the tortoj} which the action is based arises from a 
contractual relation, as the relation of master and servant arises 
only from contract, expressed or implied. Steyens v, Armstrong, 
6 N. Y, 442; Farwell y. Kailroad, 4 Metc. (Mass.) 49; Ross v. Eail- 
road Co., 5 Hun, 493; Bailey, Mast. & Serv. 1. The contract was 
made on a British ship, in a foreign port; the seryice was to be per- 
formed on such ship; and the alleged breach pf duty on the part 
of the master happened on the high seas. Where persons on Brit- 
ish soil enter, into such relation, they presumptively stipulate that 
such duties shall be observed by the master as the British laws 
impose upon him, and, by implication, the obligation of such duties 
becomes a part of the contract of hiring. The Belgenland, 114 U. 
S. 355, 364, 367, 5 Sup. Ot. 860; The Egyptian Monarch, 36 Fed. 773; 
The Maud Carter, 29 Fed. 156. If A. and B. enter into a contract, 
by which B., as a servant, agrées to render personal services to A., 
on English territory, it would not be presumed that the master im- 
pliedly agreed that, in providing a safe place to work, or machin- 
ery, or appliances, he would do whatever might be required by the 
laws of some other country; and that the contractual relation im- 
plied and imposed by a foreign jurisdiction should be regarded as 
a part of the stipulation in case the courts of such jurisdiction 
should assume to make réparation for an alleged breach of the con- 
tract. This is not a case where the contract was made to be per- 
formed in the country where the remedy was sought, nor where the 
alleged breach of duty happened within the territorial limits of such 
country, nor where the peace of a foreign port has been disturbed, 
nor where public policy or the due maintenance of police régula- 
tions requires Interférence by the courts of the United States. The 
locus in quo is the high: seas, on a British ship, and the contention 
ia solely between citizens of other countries, whose rights were 
stipulated on a British ship, and whose duties were to be performed 
on such ship, and there aîone, > It is unnecessary, in such case, to 
consider whether there should be any modification of the rule here- 
inafter stated in case the accident had; happened under, other .con- 
ditions. It will be sufflcient to décide the précise case at bar with 
sole référence to the facts presented.' 

The first question is thisr Did the accident occur on British ter- 
ritory? Every vessel outside the. jurisdiction of a foreign power is 
a detachéd,. floating portion of the territory of the country whose flag 
it. Aies, and under whose laws it is registered. The Scotia, 14 Wall. 
170, 184; Crapo v. Kelly, 16 Wall. 610, 624; Wilson v. McNamee, 
102 U. S. 572, 574; In re Moncan, 14 Ped^ 44; In re Ah Sing, 13 
Fed. 286; U. S. v. Bennett, 3 Hughes, 466. Fed. Cas. No. 14,574; 
McDonald v. Mallory, 77 N. Y. 546, 551, 553; Wheat. Int. Law 
(Dana's Ed.) § 106; 3 Whart. Int. Law Dig. 228; Whart, Confl. 
Laws, § 356; 1 Kent, Comm. 26; Vatt. Law Nat. bk. 1, c. 19, § 
216; 1 Calvo, 552; BlUntschli, § 317; 1 Martens (French Trans. 
of Léo) 496; Seagrove v. Parks, 1 Q. B. Div. 551. The authorities 
noted so perfectly maintain the doctrine stated that quotation, am- 
plification, or illustration is uç.necessary. The broad and funda- 
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mental principle is that the sovereignty of a natioa extends to its 
private ships, and this dominion is never shared by a foreiga power 
where the internai afifairs of the vessel are alone involved, and where 
it is not within the territorial domain of such power. It résulta 
from the foregoing: (1) That tortious acts are governed by the law 
of the place where they are done. (2) That a foreign tribunal will 
never afford réparation for such acts, unless they are unjustifled both 
by the law of the place where they occurred and by the law of the 
forum. (3) That a contract creating the relation of master and 
servant, made in a country for a service to be rendered in such coun- 
try, imposes only such obligations, and confers only such rights, as 
the terms of the contract stipulate, and the laws of such country 
imply. (4) That the vessels of such country are, even upon the high 
seas, a detached, floating portion of its territory, and exclusively 
within the influence of its laws, so far as the internai economy of 
the vessel is concerned. 

It now becomes necessary to détermine whether the British laws 
permit a lien, and heuce an action in rem, for an in jury to a serv- 
ant through the breach of the duty owing by a master to a servant. 
The évidence of James Mackenzie, a distinguished jurist of Glasgow, 
Scotland, produced by the claimant, is to the effect that such lien 
is not permitted, and he justiiies his opinion by the rules of com- 
mon law (Mayne, Dam.; Guthrie Smith, Dam.; Glegg, Réparation), 
and points out that the merchant shipping act of 1894 (section 558), 
which is a consolidation of préviens acts, gives a personal remedy 
against the shipowner, but does not confer a right of action in rem. 
The advocate for the claimant also cites The Vera Cruz, 5 Asp. 270, 
386, and The Thêta [1894] Prob. Div. 280, which illustrate to some ex- 
tent the correctness of Mr. Mackenzie's opinion. If, now, the law of 
Great Britain does not permit an action in rem, the présent action 
must fail, unless it appear that such action is not of the substantive 
law of the country, but is a form of procédure or process of the court of 
the country whose jurisdiction is invoked. There is no doubt that a 
lien, if it exists at ail, must inhere in some right of the injured person, 
that it remains inchoate until the right has been invaded, and there- 
upon matures. No process nor procédure of the court gives life to the 
lien, but the lien, of its own force, justifies the procédure in rem. 
Hence, if the lien hâve no existence, the procédure in rem can give it 
none. 

In the case of The Bold Buccleugh, 7 Moore, P. C. 267, Sir John 
Jervis, delivering the opinion, says: 

"A maritime lien is well defined by Lord Tenterden to mean a claim or 
privilège upon the thing to be carried into effect by légal process, and Mr. 
Justice Story (The Nestor, 1 Sumn. 78, Fed. Cas. No. 10,126) explains that pro- 
cess to be a proeeedlng in rem, and adds that wherever a lien or clalm Is given 
upon the thlng then the admiralty enforces it by a proeeedlng In rem, and, in- 
deed, Is the only court compétent to enforce it. A maritime lien Is the founda- 
tion of the proeeedlng in rem,— a process to maUe perfect a right inchoate from 
the moment the lien attaches; and whilst it must be admitted that where 
such a lien exists a proeeedlng in rem may be had, It will be found to be 
equally true that In ail cases where a proeeedlng in rem Is the proper course, 
there a maritime lien exists which gives a privilège or claim upon the thing 
to be carried Into efCect by légal process." 
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InTlie Avon, 2 Fed. Cas. 255, it is said: 

"The sbifi belng Oanadian, and at the, time pf the sale In Canadlan waters, 
and the parties Oanadians, brlng the case so clearly within the prluoiples 
whlch apply the lex rel cltse that any analysis of JudgmentS Is unnecessary 
to ^how that the local laV will regulate rights unléss the maritime is rnade 
to àpply. Whart. Prlv. Int. Law, tit. 'Lex Rel Citœ,' discusses with spécial 
fuUness this subject, and, so far aa the facts of this case are concerned, his 
criticism is approved. It is famlliar law in the fédéral courts. The mu- 
nicipal lex locl delieti will equally ccntrol if the conditions of this navigation 
are not such as to make applicable the prlnciples governlng collisions upon 
the sea. See Story, Confl. Law, §§ 423b, 423g; Whart. Prlv. Int. Law, §§ 477, 480; 
Id. § 707, and notes; AVhltford v. Railroad Co., 23 N. Y. 467, 475, 482; Kafael 
V. Verelst, 2 W. Bl. 1055; Mostyn v. Fabrlgas, Cowp. IGl, and notes in 1 
Smith, Lead. Cas. 1024; The Halley, L. R. 2 Adm. & Ecc. 17-19, 22. This 
well-understood rule is, of course, not intentlonally Interfered with. That 
an act lawf ul by the law of the place where it takes place is so everywhere 
is but a truism. That no court can create a lien by its judgment upon prop- 
erty without ita territorial jurisdlction, or assume to administer its own 
municipal law to create one over thlugs not subject to its provisions, when 
and where the transactions occurred out of whlch It Is asserted the right 
In rem sprlngs, is also In its broadest sensé admitted. Whart. Prlv. Int. 
Law, § 828; Story, Confl. Law, §§ 322b, 401, 402a. Not only do we décide 
as we do in the light of such rule, but say with confidence we should dissent 
from the qualifications asserted by courts of great respectability. We should 
hâve decided differently The Milford, Swab. 362; The Jonathan Goodhue, Id. 
526,— in whlch, by virtue of an English statute, Dr. Lushlngton gave an 
American master a lien not authorized by the law of his own country, and 
In référence to whlch his contract was made. They are justly criticised in 
The Halley, L. R, 2 Adm. & Ecc. 12. This proceeding in rem Is not process. 
In no sensé is It remedy only, or a part of the lex fori. It Is the enforce- 
ment of a proprletary Interest, and can no more be resorted to when that 
by the law of the place of the contract or of the act does not exlst than a 
suit for possession can be malntalned without a title to support it. Although 
there are some Judgments in the suprême court whlch seem so to treat it, 
that the history of the 12th admiralty rule would authorize a différent doc- 
trine the late tendencies there, and Its numerous other décisions, ably 
drawlng the Une between the law of contracta and of property and mère 
remédies, show clearly there is not authority in that hlgh tribunal for 
sustalnlng this libel upon the notion that the proceeding Is but a remédiai 
form. In Vandewater v. Mills, 19 How. 82, the court, by Grier, J., comments 
upon the looseness of likenlng It to attachments in personam. The late case 
of Harmer v. Bell, 22 Bng. Law & Bq. 62, 7 Moore, P. G. 267, whlch is often 
approved In the suprême court, in discusslng the nature of this proceeding, 
points out clearly the broad différence between process and remédies on 
the one hand, and the enforcement specifically of an interest in the thing on 
the other. Unless, therefore, a lien, by vlrcue of some law applicable to the 
act, was created by this collision when and where it occurred, there Is no 
standing hère by the libelant. We sustain the llbel only because it is be- 
lieved the maritime law affords the measure of right." 

A discussion of some value on this subject will be found in Carv. 
Carr. by Sea (2d Ed.) 719-721. In addition, it may be remarked 
that damages for loss of life under Lord Campbell's act are not re- 
coverable in proceedings in rem (The Bernina No. 2, 13 App. Cas. 1 ; 
The Thêta [1894] Prob. Div. 280); and it has been held in Canada 
that the vice admiralty's court act of 1863 (26 & 27 Vict. c. 24 (§ 10), 
does not give the admiralty jurisdiction in case of personal in jury 
(Mars. Mar. Coll. 136, 137). 

The claimant suggests that the court should décline jurisdiction of 
the issues involved in this action. Such question is entitled to prior- 
ity of décision, but it has been made secondary in this instance, and 
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need not now be considered at lensrth, as the foregoing finding must 
resuit in a dismissal of the libel. However, it may be observed that 
this court may, in its discrétion, entertain jurisdiction of actions for 
damages for collisions on the high seas between foreign vessels, or 
vessels of différent nationality, or in cases of controversy arising 
under the common law of nations (The Belgenland, 114 U. S. 355, 
365, 5 Sup. et. 860; The Scotland. 105 U. S. 29), or in cases of in- 
jury to a seaman on a foreign ship, happening by reason of some 
breach of duty of the employer (The Bark Kate Cann, 2 Fed. 241, 
affirmed 8 Fed. 719). But, although jurisdiction be entertained, it 
by no means follows that the law of the forum must be applied, 
although presumptively it might be applicable. What law shall 
govern? That may dépend upon (1) a diversity in the nationality 
of the ships, and a diversity in the administration of law by the 
several nations to which the ships belong, (2) the obédience of any 
vessel to the laws prescribed by her own country, (3) whether the 
matters involved affect only parties to a particular vessel, (4) wheth- 
er the cause of action arose within the limits of a particular country 
or on the high seas, (5) the nature of the duty for a breach of which 
the action is brought. The Belgenland, 114 U. S. 355, 5 Sup. Ct. 
860. There may be other considérations, but thèse hâve spécial 
prominence. In every case, if a party claim that the law of a par- 
ticular nation or nations should govern, he should show that such 
law differs from the law of the forum, otherwise the law of the 
forum will be applied. It bas been shown in the présent case that 
the jurisdiction of this court bas been invoked for matters which 
afEect only parties to a single vessel which is a part of British ter- 
ritory, and that the duty for a breach of which this action is brought 
arose from a contract made on such ship, that the duty was to be 
discharged on such ship, and that the breach occurred on the high 
seas. Hence the controversy must be determined by the laws of 
the country to which the vessel belongs. Let a decree be entered 
dismissing the libel. 



THE MIAMI. 
(District Court, E. D. New York. May 2, 1898.) 

1. Injubt to Seaman — Négligence. 

In attempting to lower the topmast of a vessel, the boatswaln wrapped 
the chain flve times around the drum, and climed the foremast to remove 
the fld holding the topmast, the end of the chain being held by two sea- 
men. The mate of the vessel took the chain from the seamen, and re- 
moved one wrap from the drum, and then released the chain before the 
seamen had secured flrm hold again. The mast fell and injured the 
boatswain. Beld, that the mate was négligent. 

2. Mastbr and Servant — Fellow Servants. 

Where a boatswain is engaged, with a détail of seamen, In lowering a 
mast, and the mate of the ship participâtes, and, in assisting to do the 
work, causes the Injury of the boatswain by his négligence, the act of 
the mate is that of an operative, and the boatswain cannot recover.i 

1 For a full collection of the cases on the question as to "Who are Fellow 
Servants," see note to Rallroad Co. v. Smith, 8 C. C. A. 6tS, and supplementary 
note to Railway Co. v. Johnston, 9 C. C. A. 596. 
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Libel by Thomas Asliton,;against the steamsMp Miami, Jamea 
Lewis, claimant, to recover damages for personal injuries. 

Cowen, Wing, Putnam;& Burlingham, for libelant. 
Convers & Kirlin, for claimant, 

THOMAS, District Judge. Thomas Ashton, the libelant, an es- 
perienced seaman, was boatswain on the steamship Miami, on her 
passage from Hamburg to Baltimore. On January 19, 1897, the li- 
belant, having been ordered so to do by the flrst mate, undertook, 
with the aid of three seamen, to lower the fore topmast into the hol- 
low foremast. The topmast when raised is held in position by an 
iron fld or bar, which passes through the foremast and also the lower 
end of the topmast A chain is fastened by its upper end to an 
iron shackle. This shackle has eyes at its two ends, through which 
a boit passes, fastening it firmly to a staple riveted to the foremast. 
The chain is from the shackle carried under the lower end of the 
topmast; thence upward over a pulley on the foremast; thence 
downward, and wound several times around a drum, connected with 
a winch on the deck; and the free end of the chain extends on the 
deck, where it is intended to be handled in the manner folio wing: 
When it is desired to lower the topmast, the winch is set in opér- 
ation and the topmast slotvly raised, so as to relieve the fid from its 
weight, and the fld is then withdrawn. Thereupon the weight of the 
topmast rests upon the chain alone, and this weight would cause the 
chain to unwind from the drum, unless prevented by some counter- 
acting force applied to the chaiti. For this purpose the free end of 
the chain is held by two or more seamen delegated for that purpose. 
On the occasion in question the libelant wound the chain flve times 
around the drum, as he says (the mate says six times), and then took 
his position on the cap of the mast and assisted in the removal of 
the fid, the topmast being slightly raised to allow this removal to be 
eiïected. After the removal of the fid the topmast rested on the 
chain alone, which was prevented from unwinding by the force ap- 
plied by two seamen holding the free end on the deck. The seamen 
slightly relaxed the chain, to allow the topmast to descend, which, 
however, it did not do at once. The flrst mate, seeing that the top- 
mast did not readily descend, stated that there were too many turns 
of the chain around the drum to permit the chain to render or pay 
ont. Thereupon he took the chain from the hands of the seamen, 
unwound one turn thereof from the drum, meanwhile preventing the 
chain from rendering by pressing down on the chain on the drum 
with his hand. He then undertook to leave the chain and the hold- 
ing thereùf to the seamen, while he himself stepped aside. The sea- 
men at this time had no hold, or no suflicient hold, of the chain, to 
prevent it from running or slipping around the drum too rapidly. 
The resuit was that the seamen could not hold the chain, and it ren- 
dered so rapidly that they ânally abandoned it, whereupon the top- 
mast fell with great rapidity. The ropes, stays, and other rigging 
fell swiftly and violently upon the boatswain, who was still on the 
mast, hurling him upon the deck, and ihjuririg him to a very gerionh 
estent 



THE MIAMI. 759 

It is claimed on the part of the libelant that the removal of one 
loop from the drum was a contributing cause of the accident, as it 
made it impossible for the seaman to restrain the too rapid render- 
ing of the chain. 

It will be noticed that, after the chief offlcer had taken olï one 
loop, but four remained on the drum, although the claimant's évi- 
dence tends to show that âve turns of the chain remained. 

The claimant oflers évidence of experiments v^ith the same appa- 
ratus, thereafter made while the ship was in port, tending to show 
that four rounds on the drum would be sufQcient to enable two men 
to safely lower the mast. This is entirely crédible. However, when 
the ship is at rest, and effort is being made for the very purpose of 
ascertaining to what extent the aid of the drum in lowering the mast 
is absolutely necessary, probably the experiment would be attended 
with greater success than if undertaken in the usual course of busi- 
ness, on a cold day in winter, and with the océan disturbed. AU the 
conditions of an experiment in port are favorable. Those attempt- 
ing it are alert and forewarned of the précise danger. However, the 
experiments and évidence illustrate that, if the mate left but four 
rounds on the drum, he left enough to make a safe descent of the 
topmast possible, if not probable. But to render safe such descent, 
under such circumstances, very great care in surging and paying out 
the chain would be required. It seems that care sufficient in law 
was not exercised on the occasion in question. But the fault can- 
not be attributed to the seamen ; at least, not to them alone. There 
was a fault in putting the seamen again in proper possession of the 
chain after the mate had taken it from them and taken possession of 
it for the purpose of taking ofl a loop. Before the mate stepped 
aside and released his hold upon the chain he should hâve seen to 
it that the seamen had regained their full possession of the chain, 
and were in proper attitude and at a proper advantage to meet and 
check the sudden rendering of the chain that would resuit from the 
raate's discontinuing his pressure of the chain down upon the drum 
and from the removal of the loop from the drum. To this point the 
holding must be this: That, in removing one and leaving but four 
rounds on the drum, the mate had reached the extrême limit of pru- 
dent opération; and that even this condition was not prudent, un- 
less the men whose duty it was to hold the chain were in full pos- 
session thereof, and using great care to pav ont the chpin very grad- 
ually; that the mate disconnected himself from the chain, and left 
its opération to the seamen, without sufiScient care to discover wheth- 
er they were in the necessary repossession of the chain. Therefore 
the mate was négligent, and the claimant is liable for the injury, 
even though the seamen were also négligent, providing the act un- 
dertaken and done negligently by the mate was the act of the mas- 
ter, and not the act of an operative. 

IJnder the décisions of the fédéral courts and of the courts of New 
York, the act of the mate must be regarded as the act of an operative, 
and it must be held that the mate was not attempting to exécute a 
duty owing from the master to the seamen. The simple question is 
whether the mate was, in taking thè loop from the drum, and for that 
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purpose temporarily withdrawing the chain from de custody and 
control of the seamen, performing an act that it was the primary 
duty of the master to do, or wbether the act was a part of the routine 
work pertaining to the opération of the ship. It is not important 
that the offending person was the mate, and the injured person was 
the boatswain. The boatswain had immédiate charge of the work 
and the three sailors detailed to do it, and, in connection with such 
charge, was lending manual aid. The mate was superintending the 
work from a somewhat hisher post of command, and he also chose 
to participate in the actual work, to the extent above described. 
But the superintendence of both mate and boatswain was quite as 
much a matter of opération as the manual work that both undertook 
to do ; or, if it were otherwise, the accident was caused by the mate 
undertaking an operative's work. Under such a state of facts, the 
libelant may not recovor. Railroad Co. v. Baugh, 149 U. S. 368, 13 
Sup. et. 914; Railroad Co. v. Keegan, IGO U. S. 259, 16 Sup. Ct. 
269; Railroad Co. v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843; Rail- 
road Co. V. Charless, 162 U. S. 359, 16 Sup. Ct. 848; Mining Oo. v. 
Whelan, 168 U. S. 86, 18 Sup, Ct. 40; Crispin v. Babbitt, 81 N. Y. 
522. 

After the accident it was discovered that the shackle was broken, 
and it is alleged that this shows négligence on the part of the em- 
ployer in fumishing a defective appliance. There is no sufScient 
évidence that the shackle broke and caused the accident. The évi- 
dence more convincingly shows that the broken shackle resulted from 
the accident. The libelant invokes the doctrine of res ipsa loquitur, 
but the rnle is not hère applicable. 

The facts of the case are reasonably clear, the libelant's injuries 
undoubted, and stated with an honesty that is worthy of mention; 
but the law is clearly adverse to his recovery. and the libel must be 
dismissed. 



STEAM DREDGB NO. 1. 
(District Cîourt, D. New Jersey. June 8, 1898.) 

1. Corporations — Officbrs— Compensation. 

The by-laws of a corporation provlded that the chlef englneer should 
recelve such salary as the directors might flx. The salary was fixed in the 
manner prescribed, and one of the directors appointed to the office, but 
subsequently, with the consent of the appointée, the resolution fixing the 
salary was reconsldered, and ail considérations of the matter indefinitely 
pôstponed. Beld, that the chief engineer was not entitled to compensa- 
tion for his services as such. 

8. Mastek and Servant— Monthly Hiring — Extra Time. 

A superintendent employed by a corporation at a monthly salary cannot 
clàim allowances for working overtime. 

8. Maritime Liens — Who mat Glaim — Sdperintendbnt op Steam Dredge. 
The superintendent employed on board a steam dredge, not as her master, 
but as foreman In charge of the working çrew, is entitled to a maritime 
lien upon the dredge or her proceeds for his agreed compensation. 

This was a pétition by Levi Hussey claiming payment, for services 
rendered, out of the proceeds, surplus, and remnants ai'ising from 
the sale of the steam dredge No. 1. 
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Hyland & Zabriskie, for petitioner. 
Sullivan & Cromwell, for claimant. 

KIEKPATRICK, District Judge. It appears from the record in 
this case that dredge No. 1 was libeled for seamen's wages, and that 
such proceedings were had that she was sold under a decree of this 
court, and that after the payment of seyeral claims for wages, and 
the costs and expenses of several suits relating thereto, there still re- 
mains in the registry of this court a surplus from the proceeds of such 
sale. From this surplus the petitioner, Levi Hussey, asks the court 
to direct the payment to him of the amount of his daim against said 
dredge No. 1, together with interest and costs. The service of the 
petitioner on which his claim is founded may be divided into two 
classes: First, the services rendered as engineer in chief of the Com- 
pany constructing, owning, and operating the dredge; and, second, 
for services as superintendent of the dredge while it was actually em- 
ployed in the work for which it was built. The petitioner was ap- 
pointed engineer in chief by the board of directors of the company 
owning the dredge, the by-laws of the corporation providing that 
said officer should receive such compensation as might be flxed by the 
board of directors. 

The petitioner bases his right to compensation for services rendered 
and work done as engineer in chief upon the resolutions of the board 
of directors. He cannot recover on a quantum meruit. At a meet- 
ing of the board of directors held August 2, 1894, it was "resolved that 
the salaries of the vice président, secretary, chief engineer, and gênerai 
manager be, and are hereby, flxed at $2,500 a year from August 1, 
1894." At the next meeting of the same board, held September 4, 
1894, the minutes show that "on motion of S. W. Thompson, seconded 
by Warren Eoosevelt, a reconsideration of the resolution flxing sala- 
ries passed August 2, 1894, was agreed to." And at the same meeting 
it was resolved that "the subject of salaries to the ofiBcers, gênerai 
manager, and engineer in chief be postponed until such time as the 
dredge will hâve been built, is at work, and a net profit accrued from 
its earnings." The record discloses the fact that the petitioner was 
one of the directors of the said company, and voted in favor of said 
resolution, and may therefore be considered as having assented 
thereto. 

The effect of the foregoing resolutions, taken together, was to 
leave the matter of the compensation of the engineer in chief sus- 
pended. The reconsideration of the resolution of August 2, 1894, 
at the next meeting of the board of directors, in September, 1894, 
rendered it nugatory, and of no effect, while the postponement of the 
whole subject to a future day left the question of salaries in the same 
position as if no action had ever been taken by the directors in rela- 
tion thereto. That this was the understanding of the parties is ap- 
parent from the fact that upon the résignation of the secretary 
{presented at the meeting of December, 1894), whose salary had by 
the resolution of August, 1894, been flxed at $2,500 a year, he made 
no claim for compensation under the resolution, but asked that he 
might be paid the sum of $1,000, and was by the board awarded foOO, 
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subject to certain restrictions. , TMs view is stfengtliened by tlie 
failure of the petitioner to demand any compensation for liis services 
as engineer in chief from August 1, 1894, as the resolution provided, 
tintil tlie bringing of tliis suit 

In the absence of any agreement on the part of the company to pay 
a salary to the engineer in chief f or aniy services he may hâve rendered 
as such, it is unnecessary to détermine whether, if entitled thereto 
under the New Jersey statute, he could hâve been paid the same out 
of the proceeds of the sale of the dredge, or consider the interprétation 
put on the statute in Baeder v. Garnie, 44 N. J. Law, 208. I am of 
the opinion that the petitioner has not shown that he is entitled to 
hâve computed, as a part of the amount due him at this time, any 
salary as engineer in chief which can be paid him out of the proceeds 
of sale of the dredge now in the r^istry of the court. 

On February 11, 18&5, the executive committee of the directors of 
the Mining & Dredging Company, the ovs^ners of said dredge No. 1 in 
question, reported to the board that, in accordance with authority 
given them to hire a crew for dredge No. 1, among other things they 
had hired a superintendent at a salary of $208.33 per month, with 
board at 50 cents a day allowed the steward, which report was 
accepted and the minutes approved by the full board. The petitioner 
was appointed such superintendent, and, as appears from his testi- 
mony, entered on the duties of suich position March 1, 1895, and 
continued to perfonn said dutiéS, with several intermissions, until 
June 25, 1897. 

The superintendent was hired at a salary of $208.33 per month, 
and I fail to see how, under such an engagement, there can be any 
allowance for "extra time." If he had been hired by the day, which 
is understood to mean a certain number of working hours out of each 
24, or for "tide work," as were others of the crew, it is easy to under- 
stand how, when the prescribed number of hours' work in each day 
hâve been worked, demand may be made for proportionate payment 
for the time worked in excess of the requirement, but no such claim 
can be presented when one's whole time is paid for by the month or 
by the year. There should not be any allowance for "overtime." If 
the petitioner's claim to compensation as superintendent rested alone 
upon the resolution of February 11, 1895, the amount to which he 
would be entitled would be a salary at the rate of |208.33 per month 
from March 1, 1895, to July 25, 1897, less such sums as hâve been 
paid him, with proper allowance for interest; but it appears from the 
testimony of Mr. Stuyvesant that, when the dredge was lying idle, 
Mr. Hussey voluntarily resigned his position, and did not expect any 
salary as superintendent ; and the testimony of the petitioner himself 
is to the same effect, that, "when the dredge was not working and 
earning money, I was not to make a demand for my services." The 
petitioner has made no demand for compensation for services as 
superintendent while the dredge was idle. The record shows by the 
testimony of petitioner that for his services as superintendent he has 
been paid for ail the time he rendered service, except 62^ day s. 
For thèse, at the rate of $208.33 per month, he is entitled to be paid. 

The dredge upon which the petitioner's service was rendered was 
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adapi ed to be used in the deepening of harbors and channels, and it 
was actually engaged during petitioner's service in digging a channel 
or approach to a dock at which other vessels might land passengers 
or cargoes of freight The dredge had within itself the means to 
propel itself from place to place upon the water, where only it could 
be used, and had also upon it accommodations for the crew. It 
was capable of being used as a means of transportation, and did 
actually transport machinery and a crew from Jersey City, N. J., 
to Rye, N. Y., as well as between other places. "It is for thèse 
reasons the court hâve held them [dredges] to be subject to admiralty 
jurisdiction and to the laws of navigation." The International, 

83 Fed. 840. 

The petitioner's duties as superintendent were to lay out and 
direct the work of the dredge, and to supervise the men. He was 
not the master of the vessel ; simply a f oreman in charge of the work- 
ing crew. There was also upon the dredge an engineer who looked 
after the machinery, and a captain who had charge of the move- 
ments of the dredge when it was required to swing from place to 
place. When there was no work to be laid out for the dredge, and 
no supervision of the men necessary, the duties of the superin- 
tendent were suspended. He had no charge of the dredge when 
idle. In He Minna, 11 Fed. 759, Judge Brown says: "Ail hands 
employed upon a vessel except the master are entitled to a lier 
if their services are in furtherance of the main object of the entev- 
prise." To the same eflect is the case of Laurence v. Flatboa*. 

84 Fed. 200; while in the case of McRae v. Bowers, 86 Fed. 34A, 
the court goes still further, and holds that "the services of engineer. 
fireman, deckhands, and captain who work on board a dredging 
vessel • • • are required in the work in which the vessel is 
employed and hâve maritime liens for wages." For the services 
rendered as superintendent I am of the opinion the petitioner 
acquired a lien upon the dredge for his wages. Having, then, a 
lien upon the vessel, he is entitled to share in the proceeds of sale, 
and may apply by pétition for the protection of his interests, under 
the forty-third rule of the suprême court in admiralty. The 
Unadilla, 73 Fed. 350; The Lottawanna, 21 Wall. 582. 

The claimant is the owner of the vessel, which he purchased at 
public sale with notice of petitioner's claim. As between the claim- 
ant and the petitioner, the petitioner is entitled to préférence in the 
distribution of the surplus fund in the registrv of the court. Let a 
decree be prepared in accordance with thèse views. 



THE FRANK VANDEKKERCHBN. 

(District Court, D. New Jersey. May 20, 1898.) 

Admiraltt Jukisdictiok— Suits in Rbm — Stipulation without Sbiziibb. 

Where a libel in rem is flled against a vessel then within the jurisdiction, 
and, wlthout issuance of monition or seizure of the vessel, the claimants 
voluntarily give a stipulation for value conditioned to perform and pay 
any decrees rendered, the court has jurisdiction to proceed with the cause 
Just as If the vessel had first been seized, and a stipulation then given. 
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TMs was a libel in rem by Daniel S. Williams and otliers iagainst 
the schooner lïank Vanderkerchen to recover damages resulting from 
a collisioli. 

Hyland & Zabriskie, for libelants. 

Joseph. Hill Brinton and J. Warren Coulston, for claimanta. 

KIRKPATRICK, District Judge. The libel in this cause was filed 
January 26, 1894, by the owners of the schooner Maria Pierson, to 
recover damages, amounting to the sum of |2,000, resulting from a 
collision of the libelants' schooner with the schopner Frank Vander- 
kerchen, off the coast of New Jersey, January 8, 1894. It is alleged 
in the verifled libel that, at the time of its filing, the schooner Frank 
Vanderkerchen was lying in the waters of the Hudson river, within 
the district of New Jersey, and within the jurisdiction of this court. 
The agents of the owners of the schooner Frank Vanderkerchen, upon 
being notified of the filing of said libel, voluntarily entered into a 
stipulation with sureties, for value, in the sum of |2,000, by which it 
was agreed that, in case of def ault or contumacy on the part of the 
claimants or their sureties, exécution for the amount of $2,000 might 
issue against their goods and chattels and lands. It was also specif- 
ically set out in the said stipulation that the said schooner Frank 
Vanderkerchen had not then been attached, and that the value of 
$2,000 was fixed by consent of the sureties thereon indorsed, and the 
condition was that the said stipulators should abide by, and pay the 
money awarded by, the final decree in said cause. In conséquence 
of this stipulation being entered into, no monition issued against the 
schooner Frank Vanderkerchen, and she was not taken into cugtody. 
To the libel so filed a gênerai appearance was entered, and an answer 
was filed on behalf of the schooner Frank Vanderkerchen. Testi- 
mony was taken in said cause, hearing had, and final decree was en- 
tered April 13, 1897. Subsequently, on May 5, 1897, Charles A. Pet- 
tit, for himself and others, claiming to be owners of the schooner 
Frank Vanderkerchen, filed a pétition asking that ail proceedings 
in relation to said schooner be dismissed, that the final decree be 
vacated, and that the stipulators be relieved from the obligation of 
their stipulation, upon the ground that the court had not acquired 
jurisdiction in the premises, because no actual seizure of the said 
schooner had ever been made, such seizure being necessary to the exer- 
cise of jurisdiction by the court. A pétition was also filed by said 
Pettit and others at the same time, praying: that they might be allowed 
the benefit of the provisions of section 4284 of the Revised Statutes 
of the United States and its suppléments, generally known as the 
"Limited Liability Act": but this latter pétition was withdrawn sub- 
sequently in open court, so that the only question now to be decided 
by the court is one of jurisdiction. 

It has been conceded that the schooner Frank Vanderkerchen was, 
at the time the libel was filed, within the territorial lunits over which 
this court had jurisdiction ; but it is coritended that because no moni- 
tion issued, because the schooner was not taken into actual custody, 
the court eannot exercise its authority over the vessel which is the 
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subject-matter of the suit. Actual, open, and notorious possession 
is necessary in actions in rem, so that ail the world wMcli may be 
interested in tbe suit can hâve due notice of the proceedings, and be 
giTen an opportunity to protect their rights, before the court should 
proceed to condemnation and sale. It is obvions, however, that the 
reason for this requirement applies only with regard to the thing itself 
of which the court proposes to dispose of the interest of ail persons, 
■whether they be represented before the court or not, but it fails en- 
tirely to be material when for the res there bas been substituted a 
Personal bond or stipulation to pay the damages awarded to the 
libelant. Then ail the parties in interest are before the court, and 
there is no necessity for publicity. If a seizure bas been made, upon 
the exécution and delivery of the stipulation in sufficient amount to 
satisfy the libelant's claim, the res is surrendered to the claimant, and 
the stipulation is taken into the custody of the court, and thereafter 
becomes a substitute for the res, and to it alone the libelant thereafter 
looks for the satisfaction of his claim or decree. Jennings v. Carson, 
4 Cranch, 25, 26; U. S. v. Ames, 99 U. S. 35. "Tbe stipulators, to the 
extent of their stipulation, bave been substituted for the steamer, 
and thus nothing but the value and the costs is within the custody 
of the court." The Webb, 14 Wall. 406. Ordinarily, seizure of the 
property précèdes the appearance of the claimants in the suit; but it 
cannot make any material différence whether the claimants and their 
sureties voluntarily enter into the stipulation before actual seizure 
to avoid the expense and delay and inconvenience thereof, or whether 
they wait until the vessel has been taken into actual custody under 
the monition. The effect is the same so far as they are concerned. 
In the one case, the claimants are permitted to remain in possession 
of the vessel; in the other, it is redelivered to them. In both cases 
the stipulation becomes a substitute for the thing itself, and remains 
a pledge or security for the property as regards the claim of the libel- 
ants, and the "stipulators are held liable to the exercise of ail those 
authorities on the part of the court which the tribunal could properly 
exercise if the thing itself were still in the custody of the court." 
The Wanata, 95 U. S. 611; The Palmyra, 12 Wheat. 1. "While 
the gênerai rule requires an actual Seizure and possession of the res 
by the ofScer of the court, such jurisdiction may be acquired by acts 
which are of équivalent import, and which stand for and represent 
the dominion of the court over the thing." Cooper v. Reynolds, 10 
Wall. 317. It has been the practice in this district to make this sub- 
stitution of stipulation for the res upon simple notice of flling the libel, 
and without monition being issued. Its legality has never before 
been questioned. The original object of the stipulation was to avoid 
the question of jurisdiction, and the agreement on the part of the stip- 
ulators to permit exécution to issue against them in case of default, 
and abide and pay the amount awarded against them on final decree, 
was considered a waiver of ail objection based on a failure to serve 
process. In Ee The Eoslyn, Fed. Cas. No. 12,068, his honor, Judge 
Brown, sitting in admiralty in the Southern district of New York, 
where the same practice prevails of accepting stipulation upon notice 
of filing libel and without issuing monition, held "that the fact that 
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ttxe boat was not in custody would not render the stipulation void or 
prevent the court from enforcing it,"* and that such "stipulation was 
valid, though the vessel sought to be proceeded against is not and 
never was in custody." The rule to show cause will be discharged. 



THE KANSAS. ' 

BUTLER et al. Vi THE ÏCANSAS. 

(District Court, D. Massachusetts. May 10, 1898.) 

Noi876. ^ 

Garribhs BT Sea— Bill CI" Ladiks — Loss of Goods. 

In a bill of lading for old métal» a provision that If the goods be pre- 
vented, "by any cause," from going, bj^ the steamer speclfled, the carrier 
may f orward them by the succeeding steamer of hls Une, warrants hlm 
In leavlng them for the next vessel, which salis four days later, virhen the 
space reserved for the goods Is needèd for more perlshable articles. And 
hia f allure to notify the shlppçr that they are so left does not make elther 
hlm or the vessel liable for their loss In transit by a péril of the sea, 
though the shlpper procures Insurance on the goods only by the vessel 
speclfied, whereby he Is unàble to recover on the pollcy. 

This was a libel in rem by Thomas Butler and othera against the 
Bteamship Kansas to recover for the loss of goods shipped. 

Henry M. Rogers, for libelantS; 
Bail & Tower, for respondent. 

BROWN, District Judge;. This is a libél in rém to establîsh a 
maritime lien upon the steanishipi Kansas for failurè to delivër at 
Liverpool 32 barrels of old métal. The Kansas is one of the Warren 
Line of steamships (so called), rùnning between Boston and Liverpool, 
and was advertised to sail, and dîd sail, from Boston, January 26, 
1897. On January 23d a bill of ladirig was deliveted to the libelants, 
the material parts whereof are as foUows: 

"Eecelved, In apparent good order ànd condition, from Thomas Butler & 
Oo., to be transported by the good Btltlsh steamshlp Kansas, now lying In 
the port of Boston, and bound for Eiiverpool," etc., "* • * thirty-two bar- 
rels old métal, • * • to be dellvered * * * at the port of Liverpool (or 
80 near tbereto as she may safely get) unto order, or to his or their assigns. 
It is mutually agréed that, In case the whole or any part of the goôdâ spec- 
ifled hereln be prevented by any cause from golng In the sald steainship, the 
carrier shall hâve Uberty to forward them by succeeding steamshlp or steam- 
ships. * ♦ * In wltness whereof, the master or agent, on behalf of the 
owners of sald ship, hath afflrmed to two bills of lading, ail of this ténor 
anâ date," etc. , "Warrçû & Oo., Agents, 

"Per A. J. Noether." 

The bill of lading is indorsed, "[Sigped] Thomas Butler & Co." 
Warren & Co. were agents fÔF; , a number of steamships, known as 
the "Warren line." In this linp, besides the Kansas, owned by the 
claimant, the Kansas Steamship Company, Limited, a British cor- 
poration, was the Angïoman, a stean^sbip owned by the British & 
North Atlantic Steam-Navigation Cîompany. The Angïoman sailed 
January 30, 1897, four days after the Kansas, and was the next suc- 
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céeding steamsMp of thé Warren Line. The métal was received On 
the dock January 22d. A short tune before the Kansas sailed, it was 
found that, after stowing thé rest of the cargo, there was no room 
on the Kansas for the métal. It appeared in évidence that freight 
of this character is customarily loaded last. The loading of the 
varions vessels was in charge of Warren & Co.'s superintendent, and 
not of the masters of the vessels. The merchandise was shipped up- 
on the Angloman, and was totally lost, through périls of the sea, 
when the vessel was wrecked on the coast of Wales on or about the 
lOth day of February, 1897. The libelants insured their cargo on 
the Kansas on January 23d, for |2,500, and had no Insurance by any 
other ship. January 25th a draft was drawn on their consignées; 
and the draft, with Insurance policy and bill of lading attached, was 
discounted by Kidder, Peabody & Co., of Boston, and sent forward for 
collection. In conséquence of the loss of the Angloman, the draft 
was unpaid, and was protested. The Insurance company refused 
payment, as they had insured by the Kansas only. The libelants 
were not personally informed that the goods had not gone on the 
Kansas until after the loss of the Angloman. The libelants seek to 
recover the value of the merchandise lost, with the expenses of protest 
of their draft. 

The libelants confond that the bill of lading was a positive engage- 
ment that the goods should go by the Kansas, that they were in the 
custody of the ship Kansas, and that there has been a breach of con- 
tract, in the failure to put the goods on the Kansas, and deliver them 
by her at liverpool. It seems clear, however, that the shipping of the 
goods upon the Angloman instead of upon the Kansas was, under the 
circumstances, in accordance with the express provisions of the con- 
tract, and not contrary thereto. The condition of the right to ship 
on a succeeding vessel was that the goods should be "prevented by 
any cause from going in the said steamship." Conceding that this 
right should not be exercised arbitrarily, and that the cause must 
be reasonable, yet as another vessel was to départ within the brief 
period of four days, and as there was, so far as appears, no reason 
to believe at the time that the transportation upon the second vessel 
would not as well fulâll the purpose of the shipper of thèse goods, 
which could not deteriorate by delay, I find, upon the évidence, that 
the right was reasonably exercised. It is obviously difficult for those 
in charge of a freighting line, whose vessels carry mixed cargoes, to 
foresee with exactness the amount of freight that will arrive, or the 
précise manner of stowing it. In this case the usual place of stow- 
age for articles of this character was reserved until a short time be- 
fore the Kansas sailed. There were other articles, more or less per- 
ishable in character, — bacon, apples, cheese, cattle, and sheep, — nat- 
urally entitled to préférence, and the métal was left out because the 
ship was loaded to her limit. A contra et which provides for such 
contingencies as arise in the ordinary course of business is not un- 
reasonable, and should receive a construction that gives it effect. The 
contract must be considered, therefore, not as an absolute engage- 
ment to send the goods on the Kansas, but as giving a right to send 
them on a later vessel if reasons of the character existing in the 
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présent case shonid arise. This condusioii would follow whether 
the contract were held to be with the Warren Line, so called, or with 
the owner of the Kansas. I am of the opinion, therefore, that there 
is no liability attaching either to the vessel or to the owner for 
failure to deliver the goods. 

The libelant claims, however, that in reliance upon the Mil of lad- 
ing he insured the goods only by the Kansas, that it was the carrier'a 
duty to notify him of a change of vessel, that he was not notîûed, and 
that his loss was the direct resuit of a failure to notify. It is, in my 
opinion, unnecessary to détermine whether the notice of a change of 
vessels given to Farley & Sons, the brokers and freight forwarders, 
was notice to the libelànts. If the carrier is not otherwise liable, 
it cannot be liable for the reason that the shipper has failed to insure. 
The libelànts were notified by the so-called bill of lading that the 
goods might go upon another vessel. If they voluntarily disregarded 
this contingency, they took their chances. If they supposed the con- 
tract to be an absolute engagement to carry the goods upon the Kan- 
sas, they relied upon an erroneous construction thereof, and not upon 
the actual contract. In either event the carrier is not responsable 
for their failure to secure insurance that covered the actual risk. 
Marx V. National Steamship Co., 22 Fed. 680-685; Eed Wing Mills v. 
Mercantile Mut. Ins. Co., 19 Fed. 115; The Carolina Miller, 53 Fed, 
136. The libel will be dismissed, with costs to the claimant. 



PBTTIT V. BOARB OF OHOSEN FEEEHOLDBRS OF CAMDEN COUNTY. 

(District Court, D. New Jersey. June 10, 1898.) 
Demdbeage— Détention of Vessels in Riveh^Bkeaease of Countt Dbaw- 

BEIDGB. 

A county Is not liable for détention, of vessels In a river by breakage of 
the machlnery operating a draw lu a county bridge, where It does not 
appear that there was any négligence by the county's agents or servants, 
or any unreasonable delay In making repairs. 

This was a libel in personam by Charles A. Pettit, agent, against 
the board of chosen freeholders of the county of Camden, N. J., to 
recover damages for the détention of certain vessels by the breakage 
of a county drawbridge. 

Joseph Hill Brinton, for libelant. 
Henry S. Scovel, for respondent. 

KIRKPATKICK, District Judge. The libel in this case is flled to 
recover damages for the détention of the schooner Oscar G. Schmidt, 
and the steam tugs Israël H. Duncan and Laura, in Cooper creek, 
Camden county, in this district. It appears from the record that on 
February 17, 1897, the schooner, in tow of the tugs, passed up the 
creek through the draw of the bridge which spans the same; and that 
upon their return trip they were unable to pass through the bridge 
The cause of the failure was that, in attempting to open the draw, 
the main casting, which operated the pivot on which the draw swung, 
broke. It is charged that this breakage was due to the careless and 
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négligent conduct of the servants of the respondent, and that they 
failed to hâve the same repaired within a reasonable time. The évi- 
dence fails to substantiate either of thèse charges. 

The piers of the bridge had been injured by floods, and had been 
recently repaired. The ends had been raised a little toc high, and 
the draw bound on the same, but at the time the accident occurred 
this difiBculty was being remedied. The accident seems to hâve 
been caused, as testifled to by a witness engagea in attempting to 
move it, by some foreign substance, as a stone getting fast in the 
moving mechanism, thereby causing it to brealc. After the breaking 
of the machinery for turning the draw, the captain of one of the tugs 
offered to attach a hawser to the end of the draw and pull it open, 
but the keeper declined to permit it to be doue, fearing additional in- 
jury to the bridge. It is not shown on the part of the libelant that 
it would hâve been practicable to hâve safely opened the draw by -the 
means suggested, while compétent mechanics, after personal examina- 
tion of the injury, testify, on the part of the respondent, that it would 
not hâve been safe to hâve allowed the tug to pull the draw open 
immediately after the accident, nor could the draw hâve been opened 
by any means until after the broken castings had been moved, which 
required two or three hours' work by skilled labor. The man in charge 
of the bridge immediately notifled the chairman of the bridge commit- 
tee of the freeholders, and, under authority from him, took the proper 
steps to repair the damage at once. The accident happened at 3 or 
à o'clock p. m. The mechanics came at the usual working hour on 
the foUowing morning, and at about 9 :30 o'clock the passage for the 
boats was free. I am of the opinion that the évidence fails to show 
carelessness or négligence on part of respondent or its agents, ot 
that the bridge was not repaired and the draw opened with ail rea- 
sonable dispatch. The libelants cannot recover. 



THE LIVINGSTONE. 

(District Court, N. D. New York. May 30, 1898.) 

CoLLisioiT — Pailubb to Hbed Siqnals — Insufptcient Liqhts. 

A steamer on Lake Erie, In the open lake, on approaching another steam- 
er head on, at night. gave the proper signal for passing port to port at the 
same time porting her helm. The second steamer, being unable to make ont 
any red light on the first, snpposed the latter would pass to starboard, and 
starboarded her own helm. When the vessels were only a quarter of a mile 
apart, and visible to each other withoiit lights, the second put her helm 
hard a- starboard, thus bringing them into collision. Beld, that the second 
vessel was in faiilt for making her last change of helm to starboard, when 
she should bave ported; but that the first was also in fault for not display- 
ing proper lights, not keeping a proper lookout, and not slackenlng speed. 

The libel was filed by the Lackawanna Transportation Company 
and the Delaware, Lackawanna & Western Railroad Company 
against the steam propeller Livingstone to recover damages for the 
loss of the steam propeller Grand Traverse and her cargo owned by 
the libelants. 
87 F.— 49 
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Thte llbéî allèges thàt the collision, whlch resulted tn :the sinking et the 
Grand Traverse and her cargo, occurred at half past, 5 on tie morning of 
October 19, 1896, near Colchester lilght at the western end of Lake Erie. 
The faults vhich the llbel avers agEÉJhst thé Llvingstône are, flrst, insufflcient 
Ughts; second, f allure to heed thé signais of the Grand Traverse; third, 
f allure to stop and reverse; and, fourth, starboarding when the vessels 
were only a quarter of a rrjUe apart. The libel demands judgment for 
$50,000, the value of the Grand Traverse, and for $15,000, the value of her 
cargo. 

The Mlchlgan Navigation Company, the owner of the Llvingstône, flled 
an answer denylng ail allégations of négligence on the part of the Llving^ 
stone and alleging that the Grand Traverse was at fault in the foUowlng 
particulars: Flrst, she did not carry and display good and sufflcient Ughts 
and at no time showed a red llght on her port side; second, she had no 
proper or sufflcient lookout; third, the persons corhposïng her watch were 
incompétent and inattentive; fourth, She did not keep her course but negli- 
gently potted when danger of collision was imminent; and, flfth, she did 
not stop and reverse. The answer allèges that the Llvingstône sufEered 
damage In the sum of $C,850, whieh constitutes a just and équitable claim 
agalnst the owners of the Grand Traverse. 

The Indemnity Mutual Insurance Company was the Insurer of the coal lost 
upon the Grand Traverse, and, havlng pald the loss to the Delaware, Lack- 
awanna & Western Rallroad Company, the owner, was subrogated to the 
latter's rlghts and Intervened as libelant to protect Its Interest. 

At the tlme of the collision the act of congress passed February 8, 1895 (28 
Stat. 645), was in force. T'he act provides "that the following rules for 
preventlng Collisions shall be foUowed In the navigation of ail publie and 
prlvate vessels of the United States upon the Great Lakes and their Connect- 
ing and tributary waters as far éast as Montréal." 

Thèse rules, so far as appllèable to the présent controversy, are as follows: 

Eule third provides that a steam Vessel when under way shall carry: 

"(a) On or In front of the foremast * * * at a height above the huU not 
less than" the beam of such vessel, "a bright white llght so constructed as 
to show an unbroken llght over ^n arc of the horizon of twenty points of 
the compass, so flxed as to thrpw thë' llght ten points on each side of the 
vessel, namely, from right ahead to two points abaft the beam on elther side, 
and of such character as to be visible at a distance of at Içflst flve miles. 

"(b) On the starboard side, a green llght, so constructed as to throw an 
unbroken llght over an arc of the horizon of ten points of the compass, so 
flxed as to throw the llght from rlght ahead to two points abaft the beam 
on the starboard side, and of such a character as to be visible at a distance 
of at least two miles." 

The rule also provides for a slmllar red llght on the port side, and continues: 

"(d) The said green and red Ughts shall be fitted with Inboard sereens 
projecting at least three feet f orward from the llght, so as to' prevent thèse 
Ughts from belng seen across the bow. . , 

"(e) A steamer over one hundred and flfty feet reglster length shall also 
carry when under way an additional bright light slmllar In construction to 
that mentloned in subdivision (a), so ftxed as to throw the lîght ail around 
the horizon and of such character as to be visible at a distance of at least 
three miles. Such additional light shall be placed In Une with the keel at 
least flf teen feet higher from the deck and more than seventy-flve feet abaft 
the llght mentioned in subdivision (a)." 

The steering and saUing rules applicable are as follows: 

"Rule 17. When two steam vessels are meeting end on, or nearly end on, 
so as to Involve risk of collision each shall alter her course to starboard, so 
that each shaU pass on the port side of the other." 

"Kule 23. In ail weathers every steam vessel under way in taking any 
course authorized or required by thèse rules shall indicate that course by the 
following signais on her whlstle, tO be accompanied whenever required by 
corresponding altération of her hefm;' and every steam vessel receivlng a 
signal from another shall promptly respond with the same signal or, as pro- 
vlded in rule twenty-slx: One blast to mean, 'I am directlng my course 
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to starboard.' Two blasts to mean, 'I am dlrecting my course to port.' But 
the giving or answering signais by a vessel requlred to keep her course shall 
not vary the duties and obligations .of the respective vessels." 

"Rule 26. If the pilot of a steam vessel to which a passing signal is sounded 
deems It unsafe to accept and assent to said signal, he shall not Sound a 
cross signal; but In that case, and in every case where the pUot of one 
Steamer fails to understand the course or intention of an approaching 
steamer, whether from signais being given or ansv^ered erroneously, or 
from other causes, the pilot of such steamer so receiving the flrst passing 
signal, or the pilot so in doubt, shall sound several short and rapid blasts 
of the whistle and if the vessels shall bave approached within half a mile 
of each other both shall reduce their speed to bare steerageway, and, if 
necessary, stop and reverse. 

"Kule 27. In obeying and construing thèse rules due regard shall be had 
to ail dangers of navigation and collision and to any spécial circumstances 
which may render a departure from the above rules necessary in order to 
avoid immédiate danger. 

"Rule 28. Nothing In thèse rules shall exonerate any vessel, or the owner 
or master or crevr thereof, from the conséquences of any neglect to carry 
lights or signais, or of any neglect to keep a proper looiiout, or of a neglect 
of any précaution which may be required by the ordinary practlce of seamen, 
or of the spécial circumstances of the case." 

The rules of the board of supervising inspectors in force at the time of the 
accident, which are applicable, are as foUows: 

"Rule 1. When steamers are approaching each other *head and head,' or 
nearly so, it shall be the duty of each steamer to pass to the right, or port 
side of the other; and the pilot of either steamer may be flrst in determining 
to pursue this course, and thereupon shall give, as a signai of his inten- 
tion, one short and distinct blast of his steam whistle, which the pilot of 
the other steamer shall answer promptly by a similar blast of his steam 
whistle, and thereupon such steamers shall pass to the right or port side of 
each other. But If the course of such steamers Is so far on the starboard 
of each other as not to be considered by pilots as meeting 'head and head,' 
or nearly so, the pilot so flrst deciding shall Immediately give two short, and 
distinct blasts of his steam whistle, which the pilot of the other steamer 
shall answer promptly by two similar blasts of his steam whistle, and they 
shall pass to the left, or on the starboard side of each other. 

"Note. In the night, steamers will be considered as meeting 'head and 
head' so long as both the colored lights of each are in vlew of the other." 

"Rule 3. If, when steamers are approaching each other, the pilot of either 
vessel fails to understand the course or intention of the other, whether from 
signais being given or answered erroneously, or from other causes, the pilot 
so in doubt shall immediately signify the same by giving several short and 
rapid blasts of the steam whistle; and if the vessels shall hâve approached 
within half a mile of each other, both shall be immediately slowed to a speed 
barely sufflclent for steerageway until the proper signais are given, answered, 
and understood, or until the vessels shall hâve passed each other. 

"Vessels approaching each other from opposite directions are forbidden to 
use what has become technically known among pilots as 'cross signais'— 
that is, answering one whistle with two, and answering two whistles with 
one. In ail cases, and under ail circumstances, the pilot receiving either of 
the whistle Signais provided in the rules, which for any reason he deems 
Injudicious to comply with, instead of answering with a cross signal, must 
at once observe the provisions of this rule." 

"Rule 5. The signais, by the blowing of the steam whistle, shall be given 
and answered by pilots, in compliance with thèse rules, not only when meet- 
ing 'head and head,' or nearly so, but at ail tlmes when passing or meeting 
at a distance within a half mile of each other, and whether passing to star- 
board or port. 

"Note. The whistle signais of the above situations must be given In ail 
cases, except as.qualified by rule 3, PUot Rules. 

"The manner bf flxlng the colored lights should be partlcularly attended to. 
They wlU reqnlre to be fltted each with a screen, of wood or canvass, on 
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tbe Inboard slde, and close to the light. In order to prevent both being seen 
at the same moment from any direction but that of rlglit aliead to two 
points abaft tlie beam. 

"Thia is Important, for without the screens any plan of bow light would 
be Ineffeetual as a means of Indicatiug the direction of steering. This will 
be readily understood by a référence to the preceding illustrations, where 
It will appear évident that in any situation in which two Tessels may ap- 
proach each other in the dark the colored lights will instantly indicate to 
^oth the relative course of each; that is, each wUl kno-w whether the other 
's approaching directly, or crossing the bows either to starboard or port. 

"This Intimation, wlth the signais by whistle, as provided, is ail that is 
required to enable vessels to pass each other in the darkest night with 
almost equal safety as in broad day." 

Allusion was made at the argument and in the briefs to the steering and 
sailing rules of the dominion of Canada. It is not deemed important or 
proper to refer to thèse rules, first, because both the Llvingstone and Grand 
Traverse were vessels of the United States and, therefore, governed by the 
act referred to, which Is applicable to "ail public and private vessels of the 
United States upon the Great Lakes;" second, because the Canadian rules 
hâve not been introduced in évidence and the court cannot take judicial 
notice of them; and, third, because there Is no positive proof that the collision 
occurred in Canadian waters. The New York, 27 0. C. A. 154, 82 Fed. 819. 

Harvey D. Goulder and Franklin D. Locke, for libelants. 

F. H. Oanfield, C. E. Kremer, and Harvey L. Brown, for respondent 

John C. Shaw, for intervener, 

COXE, District Judge (after stating the facts as above). The col- 
lision between the Livingstone and the Grand Traverse occurred 
about half past 5 on the morning of October 19, 1896, when the steam- 
ers were on Lake Erie about a mile northwest of Colchester Light, On- 
tario. The T?raverse, a propeller 182 feet long and 33 feet beam, 
loaded with coal and merchandise, was proceeding up the lake on a 
voyage from Buffalo to Green Bay, Wis. Her course was W. by N. | N. 
Her speed was about 8J miles an hour. The Livingstone, a propeller 
280 feet in length and about 38 feet beam, loaded with corn, was pro^ 
ceeding down the lake on a voyage from Chicago to Buffalo. Her 
course was E. by S. ^ S. Her speed was about 10^ miles an hour. 
The two vessels were thus on substantially opposite courses. The 
wind was blowing fresh from the west. Though dark at the time of 
the collision it was clear and objects could be seen at a considérable 
distance. It was almost daylight About half a mile ahead of the 
Livingstone was the Peshtigo, a propeller smaller and slower than the 
Livingstone, bound down the lake on substantially the same course. 
Just prior to the collision she passed the Traverse about a quarter of 
a mile to the northward. TTie members of her crew on watch at 
the time heard the signais given by the Traverse and saw the vessels 
when they came together. The collision occurred in the open lake, 
with plenty of room in which to maneuvér, and with nothing in the 
condition of the wind or water to rendér navigation difiacult. It must 
hâve been the resuit, therefore, of gross carelessness on the part of 
one or both of the colliding vessels. Indeed, the circumstances are 
almost stofiadent to create a pfegUmption of négligence on the part of 
both vessels. A collision so absolutely indefensible cannot easily be 
explained upon the theory that but one vessel was responsible. The 
problem cannot be satisfactorily worked out upon such an hypothesis. 
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No matter how gross the fault of one, an accident of this character 
could hardly hâve occurred without the concumng carelessness of the 
other. Human beings are not ordinarily so constructed that a single 
brain is capable of evolving such an over-production of stupidity. The 
court is bound to assume that both vessels were manned by men of 
ordînary expérience and prudence. Upon the theory that one was 
wholly free from fault it is necessary to assume that the crew of the 
other were either intoxicated or insane. "The burden of proof is upon 
each vessel to establish fault on the part of the other." The Victory 
and The Plymothian, 168 U. S. 410, 18 Sup. Ct. 149. 

The Livingstone. 

When the vessels first sighted each other they were about four 
miles distant. Their masthead lights were first seen. They were 
then meeting nearly end on and rule 17 became applicable. When 
about a mile and a half distant the Traverse saw the red and green 
lights of the Livingstone and blew one blast, as required by rule 23, to 
indicate that she was going to the right. She ported half a point. 
This was correct seamanship. The Livingstone did not answer this 
signal and continued on her course. 

The flrst mate of the Livingstone, who had charge of her navigation 
at the time, testifles that he did not hear this signal, in fact, no one 
on the Livingstone heard it, if the testimony of her crew is to be ac- 
cepted. There is nothing at ail improbable in this story. The whistle 
of the Traverse was clogged with water. Her mate testifles that he 
blew an unusually long time before he could get a distinct response 
and as the wind was blowing the sound directly away from the Living- 
stone it is not surprising that it was not heard. 

When the vessels were from three-quarters of a mile to a mile apart 
the Traverse seeing, at that time, only the range and red light of the 
Livingstone, repeated the signal and again ported half a point. 
There was no response from the Livingstone. When the distance 
had been reduced to a quarter of a mile the Traverse blew a third sig- 
nal of one blast and ported a third time. This signal was heard by 
the Livingstone, but still there was no answer. 

Assuming the Traverse to be guilty of ail the faults charged against 
her what was the situation at the time the third signal was given? 
The vessels were then about a quarter of a mile apart, each could be 
seen by the other without the aid of lights. The Livingstone knew 
that the Traverse was directing her course to starboard. She knew 
it from the signal and it was perfectly obvions without the signal, 
The mate of the Livingstone said, "She seemed to put her wheel hard 
a-port and corne right across our bow." What then was the manifest 
duty to the Livingstone? There can be no doubt that she should hâve 
ported also. Even had she kept her course there could hâve been no 
danger. There was but one thing possible for the Livingstone to do 
at this time to bring the boats into collision, namely, to starboard, and 
this was the one thing she did do. The proof establishes this proposi- 
tion beyond a doubt. The reasons which lead to this conclusion are 
as follows: 
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First. The coUnsel for the Livingstone produced at the argument 
a carefully prepared diagram showinff the course of the vessels from 
the time when the flrst signal was given, when they were distant a 
mile and a half. This chart shows that the Livingstone took a sharp 
swing to port when the last signal was given from the Traverse and 
when, as ail concède, had she held her course or direeted it to star- 
board the accident would not hâve occurred. In short, the chart 
shows that after the third signal the respondent's theory ôf the 
disaster agrées with that of the libelants. If the Livingstone had 
not starboarded at this suprême moment she would hâve passéd the 
Traverse without difliculty. 

Second. The wheelsman of the Livingstone testifles that pursuant 
to an order from the mate, who was then navigating the Livingstone, 
he put her wheel hard a-starboard. This was either just before or 
just after the last signal from the Traverse. He is corroborated 
by the mate Of the Peshtigo, who says that after the third signal he 
saw the Traverse "swinging to theiuorthward on a port wheel and the 
Livingstone swinging to the northward on a starboard wheel, show- 
ing both lights, red and green." 

Third. It appears that when the men from the Traverse were 
taken aboard the Livingstone they overheard an acrimonious dis- 
pute between the mate and wheelsman in which the latter main- 
tained that he was ordered to put the wheel a-starboard. This was 
denied by the mate, but the wheelsman admits that the conversa- 
tion occurred substantially as narrated by the libelants' witnesses, 
though he disagrees with them as to the time and place. Of course 
it is immaterial whether the error was that of the mate or wheels- 
man. The wheelsman did starboard. If he were ordered to port 
the mistake was his. If the order was to starboard and he fol- 
lowed it, as he insists, the mistake was that of the mate. In either 
event the Livingstone is liable. 

Fourth. The wheel was f ound to be hard a-starboard after the 
accident. This is established by the positive testimony of the wheels- 
man who says that he put the helm hard a-starboard and when the 
master came on deck after the collision he told him what had been 
done with the wheel and the master thereupon felt of the wheel and 
found it to be in that position. This testimony is uncontradicted. 

For this obvious fault of starboarding when she should bave port- 
ed the Livingstone must be condemned. 

The Grand Traverse. 

The principal accusations against the Traverse are that she dis- 
played no red light and no range light on her mizzen mast or main 
ma;st, that she had no lookout and that she did not slacken her speed 
when risk of collision became apparent. 

The last tWO propositions are conceded as matter of fact. The 
regular wheelsman was sent aft just prior to the collision to ex- 
amine the lôg, and the lookout, who had shipped the day before as 
a deck hand, was put at thè wheel, so that the navigation of the 
Traverse was solely in charge of the mate without assistance from 
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any one. It is also an undisputed fact that tbe Traverse was not 
reversed and no effort was made at any time to slacken her speed. 

The flrst proposition présents an interesting question of fact. 
Did the Traverse hâve the proper lights? She insists that ail her 
lights were burning. On the other hand, those on board the Liv- 
ingstone testify that they saw only her masthead light and her greeu 
light. Upon this question the court is inclined to the opinion that 
the testimony from the crew of the Livingstone is entitled to great- 
er weight than that from the Traverse. 

No one who has stood on the bridge of a steamer at night when 
she is approachjng another steamer can doubt that the attention of 
each is directed intently upon the other. At such a time the gaze 
of the lookout is straight ahead. He does not turn about and in- 
spect his own vessel. He is watching the approaching lights, not his 
ovi^n. The truth of this suggestion has frequently been recognized 
by the courts. In The Westfield, 38 Fed. 366, the court says: 

"Where compétent officers are in their places, attentive to their duties, 
and navigating their vessel according to what can be seen, their testimony 
that DO light was seen, which ought to hâve been seen and must hâve been 
seen if properly burning, is entitled to superlor crédit, if their évidence is not 
outweighed by Ofther circumstances." 

In The Monmouthshire, 44 Fed. 697, the same court holds that: 

"When several persons on watch, apparently attentive to their duties, can 
see no light during such a considérable period, vï^hen it ought to be seen, 
the defect will be ascrihed to the other vessel, even when the précise reason 
why the light la not seen does not appear." 

See, also, to the same effect, The Drew, 35 Fed. 789; The Nar- 
ragansett, 11 Fed. 918; The Koyal Arch, 22 Fed. 457; The Isaac 
Bell, 9 Fed. 842; The Johanne Auguste, 21 Fed. 134; La Champagne, 
8 C. C. À. 624, 60 Fed. 299; The Daylight, 20 C. 0. A. 81, 73 Fed. 
878; The General, 82 Fed. 830; The Parker, 18 C. C. A. 406, 71 
Fed. 989; The Mary Lord, 26 Fed. 862. 

Bearing this rule in mind it cannot be doubted that the absence 
of proper lights on the Traverse has been sufflciently established. 
Only one witness testifles that her red light was burning at the time 
of the collision. This was the wheelsman who had been sent aft to 
examine the log and who returned about two minutes before the 
collision. He says that he turned on the forecastleand "saw the 
port light and masthead light and after light. The port light was 
burning bright red, of conrse." The improbability that at such a 
fearsome moment with the towering bow of the Livingstone plung- 
ing towards him, when life and death were in the balance, he should 
turn his back to the approaching péril and proceed calmly to take 
an inventory of the steamer's lights must be obvious without fur- 
ther comment. 

Other witnesses on the Traverse report the lights burning at 
varions times during the night and there is, of course, a presump- 
tion that they continued to burn. This presumption is, however, 
overthrown by the other évidence. 

The stem light was in such a condition that it could be seen for 
a short distance only. After the collision, the shock being sufficient 



776 87 FEDERAL REPORTER. 

to extingulsh ail the lights on the Traverse, the lantern of the stern 
light was found to be badlj smoked and blackened so that even if 
the light had been burning it would hâve been of little practical 
use. The green light was taken aboard the Livingstone, but the 
port light, if in its screen at ail, was not rescued. Indeed, it is not 
easy to détermine the fate of the port light after the collision. Ap- 
propriately enough its history seems lost in obscurity. 

On the other hand, the witnesses for the Livingstone are unani- 
mous and positive in saying that at no time did they see any lights 
on the Traverse but the masthead light and green light. Their 
testimony is strongly corroborated by their conduct. Should the 
court flnd that the lights were ail burning brie-htly on the Traverse 
the course pursued by the Livingstone cannot be accounted for upon 
any of the rules which govern human action. As before intimated, 
her watch must hâve been either insane or criminally négligent. 
On the other hand, if she saw only the green light of the Traverse 
she was justifled in supposing, for a time at least, that a collision 
was impossible. That other mariners would hâve pursued a similar 
course is proved by the testimony of the mate of the Peshtigo. The 
mate of the Livingstone was asked why he did not give a passing 
signal and he answered that he did not do so because "the Thi'averse 
was showing her green light." 

The mate of the Peshtigo testified as foUows: 

"Q. As you were approaching the Grand Traverse and at the time she blew 
her first whistle and before that what colored lights were you showing to her? 
A. Green light. Q. And she showing her green light to you? A, Yes, sir. 
Q. Did you tblnk that yhistle mlght be meant for your boat? A. No, sir. 
Q. Why not? A. Because she showed me no red light." 

It is, of course, true that the Peshtigo was in a position where 
she could not hâve seen the red light of the Traverse had it been 
burning, and the testimony is quoted simply to illustrate the prop- 
osition that a prudent navigator seeing only the green light of an 
approaching vessel may deem hireself in absolute safety and may not 
even feel called upon to answer signais. 

Themen on the Livingstone were ail mariners of expérience. Their 
employer's property not only but their own lives depended on their 
prudence, and yet, if the libelants' theory be correct, they contin- 
ued, in the teeth of obvious péril and with an imbecility unprecedent- 
ed and unique, to persist in a séries of acts which no prudent nav- 
igator would tolerate for a inoment. Had the Livingstone seen the 
port light and range lights of the Traverse, indicating that she was 
approaching nearly end on, and subsequently that she was turning 
to the right, it is impossible to believe that the Livingstone would 
hâve neither given nor answered signais and would hâve continued 
to turn to the left. The testimony is that after seeing the Traverse 
she starboarded a quarter of a point and soon afterwards another 
quarter, before the last and fatal blunder was made. To the mind 
of the court the strongest confirmation of the Livingstone's theory 
regarding lights is found in the fact that her conduct was consistent 
with that theory, and wholly inconsistent with the libelants' the- 
ory. She did precisely what a vessel might do seeing only the 
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green light of an approaching vessel, she did precisely what would 
not be done if both lights were seen. 

The court must, therefore, reach the conclusion that tbe Traverse 
did not display the proper lights. 

But it is argued bj the libelants that thèse faults had nothing to 
do with the collision and that they might safely concède the exist- 
ence of them ail without in any way jeoparding the libelants' right 
to recover their entire loss. So that the following proposition is 
presented: A collision at night on the broad waters of Lake Erie. 
The vessels see each other when four miles distant. When about a 
quarter of a mile apart one of them makes the blunder of starboard- 
ing when she should hâve ported. The other bas no lookout, no 
port light and no stern light and does not slacken her speed. Can 
the latter be held free from fault in thèse circumstances? 

The law applicable to this situation is forcibly stated in The Co- 
noho, 24 Fed. 758. Speaking of the law as to lights the court says: 

"The strict observance of thèse rules is necessary to the safety of naviga- 
tion. By their observance the navigation of steamers at night is renderod 
as safe as it is by day. * * * Thèse two sorts of lights (range lights) are 
probably more Important in narrow channels than the red and white lights. 
They are both essential. It is for this reason that every steamer navigating 
narrow waters at night Is required to hâve thèse lights up. If a steamer 
bas them not it is in fault; it is grossly in fault. It takes the risk and 
responsibility of whatever may happen when they are not up. The burden 
of proof Is upon the steamer to show that they were up. The proof must 
be positive. It must not be a matter of inference. Thèse lights must be 
shown to hâve been up at the tlme of the collision and long enough during 
the moments just previously to hâve permitted the approaching vessel to 
make the maneuvers proper for avoidlng a collision. There can be no safe 
navigation of our Inland waters by steamers at night unless the master of 
each steamer knows that thèse lights are up at every moment whlle he is 
in motion. What I said in the case of The Oliver, 22 Fed. 848, I repeat with 
emphasls and enlargement: The law as to lights Is imperative. It must 
be obeyed. It must be effectlvely obeyed. Obédience to the requlrements 
of the law must be certain and unremitted. The master, or officer in charge, 
must know that the lights are contlnually up. Conjecture will not do. If 
he does not look to it himself he must hâve a lookout on deck, not only to 
keep the lights constantly burning, but to be able to say positively, In the 
event of a collision, that they were up before and at the tlme of It. The 
courts must not be driven to the necessity of flshlng for the truth In the 
oncertain and conflicling testimony of the seamen of rival crews." 

The rule as to the necessity for a compétent lookout is thus stat- 
ed by the suprême court in The Genesee Chief , 12 How. 443, 463 : 

"It is the duty of every steamboat traversing waters where salling vessels 
are often met with, to hâve a trustworthy and constant lookout besides the 
helmsman. It is impossible for him to steer the vessel and keep the proper 
watch in his wheel house. • • * And wherever a collision happens with a 
salling vessel, and it appears that there was no proper lookout on board 
the steamboat but the helmsman, or that such lookout was not stationed in 
a proper place, or not actually and vigilantly employed in his duty, It must 
be regarded as prima facie évidence that it was occasioned by her fault." 

This rule has been uniformly followed since in ail the fédéral 
courts. The New York, 18 How. 223; The Ottawa, 3 Wall. 268; 
Chamberlain v. Ward, 21 How. 548; The Tillie, 13 Blatchf. 514, 
Fed. Cas. No. 14,049; City of Philadelphia v. Gavagnin, 10 C. C. 
A. 552, 62 Fed. 617; The Mvrtle, 44 Fed. 779. 
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The failure of the Traversie tô stop and rCTerse would seem to be 
in direct contravention of rule 36, which provides that "if tlie ves- 
sels shall hâve àpproached ^within half a mile of each other both 
shall reduce their speed to bare steerageway, and, if tecessary, stop 
and reverse." 

In Chamberlain V. Ward, supra, the court says (page 369): 

"The Atlantic Is chargeable wlth fault, because the offlcer of her deck 
dld not seasonably and effiectually Change the course of the vessel, or slow 
or stop her engine, so as to avold a collision, after he dlscovered the white 
llghts of the approaching vessel. Whether hls neglect to adopt thèse pré- 
cautions, or some of them, arose from Inattention or rashness, is immaterial, 
as, in either event, It was a eulpable omission of duty, plalnly required by 
the rules of navigation In that emergency, and one which the dictate of com- 
mon prudence as well as a proper regard for the safety of hls passengers 
should hâve prompted him to perf orra. * • • The offlcer of the deck ad- 
mits that the speed 6t the steamer was not slackened at any time throughout 
the entire period that elapsed after he saw the white lights of the approach- 
ing vessel. On this ground we think the steamer was clearly In fault." The 
Stanmore, 10 Prob. Dlv. 135; The Manltoba, 122 U. S. 97, 7 Sup. Ot. 1158. 

It thus appears that the Traverse violated four vcell-known rules. 
It is, of course, possible that a case might arise where a vessel may 
be exculpated. even in such circumstances, but it will not be denied 
that the presumptions are heavily against her and that she must 
show by the clearest proof that hefr neglect did not contribute to 
the disaster. It is not necessary for the respondent to prove that 
the failure to observe thèse rules caused the accident or helped to 
cause it or might hâve caused it. The libelants must prove that 
it did not and could not hâve caused or contributed to cause the 
accident. The fact being established that there vyas no lookout, no 
red light, no range light and no checking of speed the libelants must 
be condemned unless it appears that thèse omissions did not pro- 
duce or contribute to produce the collision; and so, if the proof 
leaves the matter in doubt, for then the presumption against the 
libelants is not overcome. The Pennsylvania, 19 Wall. 126; Belden 
v. Chase, 150 U. S. 674, 699, 14 Sup. Ct. 264. 

The argument for the libelants iS based principally upon the tes- 
timony of the mate of the Livingstone. He said on cross-examina- 
tion that up to the time the Livingstone blew the last whistle he 
could not hâve seen a properly screened red light on the Traverse 
if she were in the position indicated by him. He further testified 
that the one whistle heard by him gave him aïl the information need- 
ed, that the absence of the red light and mainmast light made no 
différence and that the only act he complained of on the part of 
the Traverse was that when about 1,500 feet away on a course which 
would hâve taken her at least 1,000 feet to starboard she blew one 
whistle and suddenly pulled across the Livingstone's bow. 

The court is not concluded by, this testimony: 

First. It is based upon premises which both sides concède to be 
untrue. Na one prétends that the Traverse was on a course a 
quarter of a mile to starboard of the Livingstone. 

Second. The witness is not one who commends himself to the court. 
The libelants argue that he is unworthy of credence in other par- 
ticulars. 
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Third. Taken in connection with the other testimony it is plain 
that the witness did not intend to make the broad admission as- 
serted by the libelants. 

It may be true that at the moment when the last whistle was 
blown the red light would hâve given the Livingstone no additional 
information. In that sensé, and if confined to that period, the state- 
ment of the mate is intelligible, but if applied to the facts as they 
are actually proved it is absurd. 

There is no doubt that when the vessels were a mile and a half 
away the Livingstone couM hâve seen the red light and range lights 
of the Traverse if they had been in place. If they had been in place 
the Livingstone would hâve been informed as clearly as though it 
were broad daylight the exact direction in which the Traverse was 
pointing. Seeing the green light only and no range she had a right 
to assume that tlie Traverse was pointing so that she would pass far 
to the southward of the Livingstone. When she starboarded half a 
point she was going still further to the north and away from the 
Traverse. Instead of pointing to the southward of the Livingstone 
the Traverse was, in fact, pointing to the north ward of her. Had 
the Livingstone known this her obvions course would hâve been to 
go to the right instead of to the left. The green light, therefore, 
told the Livingstone a falsehood of the most dangerous kind. It in- 
formed her that the Traverse was to pass starboard to starboard 
when, in fact, she was intending to pass port to port. In short, the 
fault of the Traverse put the vessels in a position of danger where 
the slightest fault might bring disaster, and the Livingstone fur- 
nished the coup de grâce. 

A flagman who gives the wrong signal to an approaching train 
can hardly escape the charge of négligence by proof that the en- 
gineer had time to stop after he discovered the obstacle ahead of 
him on the track. A stage driver who signais that he is going to 
take the left hand side of the road is hardly in a position to escape 
entire responsibility for a collision occurring on the right hand side. 
If the Traverse had gone where her lights indicated she was going 
there could hâve been no collision. By her fault she made a colli- 
sion possible, if not probable, which otherwise would hâve been im- 
possible. It is, of course, diiiicult to predict what would hâve been 
the resuit had the Traverse had a lookout. It is possible that, hav- 
ing no other duties to perform, he might hâve discovered the Liv- 
ingstone's erratic course soon enough to hâve caused the Traverse 
to change her course or to reverse or to signal danger sooner than 
she did. The City of Augusta, 25 0. C. A. 430, 80 Ped. 297. 

Again, how is it possible to assert that the failure to stop and 
reverse was not a fault? Had the Traverse slowed down the colli- 
sion might hâve occurred, but it might not. In any event the blow 
would not hâve been so severe. The Jay Gould, 19 Fed^ 765, 771. 
It is enough that the libelants hâve failed to show that their neglect 
in thèse particnlars could not haVecontrdbuted to the disaster. The 
courts should be loth to make any ruling which shall encourage shift- 
lessness and inattention to duty in the navigation of ships. Only in 
the plainest cases shoilld the courts take the responsibility of saylng 
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that a Tessel can violate the lasv and still be free from fault. Tbe 
préservation of life and property dépends upon the strict observance 
of thèse pules and those intrusted with the care of ships should un- 
derstand that they must be enforced with uniform and absolute cer- 
tainty. When it is distinctly understood that for carelessness in 
this respect no excuse will be received the discipline of our merchant 
marine will be improved and collisions like this will be heard of no 
more. ït follows that there must be a division of damages and 
costs (The Warren, 23 Blatchf. 282, 25 Fed. 782) and a référence to 
compute the amount. 

Although counsel on both sides must hâve contemplated the prob- 
ability of this resuit they hâve discreetly refrained from discusslng it 
in theip brief s, each maintaining that the other vessel was solely 
responsible for the collision. The counsel for the intervener bas 
submitted no brief and bas expressed no opinion as to the form of 
the decree as to the cargo in case the damages are divided. Some 
interesting questions are prèsented in this regard, but as counsel 
hâve not been heard regarding them, their disposition is reserved 
until the settlement of the decree. 

The attention of counsel is called to The Viola, 60 Fed. 296; The 
Manitoba, 122 U. S. 97, 7 Sup, Ct 1158; The Alabama, 92 U, S. 
695; The Atlas, 93 U. S. 302. 



THE MINNIB. 

(District Court, B. D. Virginia. May 2, 1898.) 

1. Collision— Vessel at Anchor— Foo Signals— Evidence. 

On the question whether an anehorecl vessel was négligent in not rlng- 
Ing the fog bell during a snow, the fact that numerous other vessels 
anchored In the same vlclnlty were not rlnglng them is entitled to weight, 
as tending to show that the weather was not thick enough to require it 

S. Same — Showinq Tokch. 

Rev. St. § 4234, requiring salling vessels to show a lighted torch to 
steam vessels approaching at night, does not apply to vessels at anchor. 

S. Same— TuG and Tows with Anchobbd Schooskh. 

A tug wlth a long tow, entering a frequented roadstead at night in such 
a way as to bring one of the barges in the tow into collision with a 
schooner at anchor, and slnk the latter, Tield in fault for Insuffleient look- 
out, and for careless handling; and the schooner held not in fault for 
not ringing a bell, it not appearing that the weather was thick enough to 
obscure her lights, or for not showing a torch, as requlred by Eev. SL 
§ 4234, the facts not bringing the case within that rule. 

This was a libel in rem by Henry A. Haines, master of the schooner 
John C. Haynes, against the steam tug Minnie, to recover damages 
caused by a collision. 

Bickford & Stevrart, White & Garnett, and Sharp & Hughes, for 
libelant. 

Samuel Park and Whitehurst & Hughes, for respondents. 

BEAWLEY, District Judge. The schooner John C. Haynes, loaded 
with coal, was lying at anchor in Hampton Eoads, on the night of 
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February 6, 1895, at a point from one-half to three-quarters of a 
mile Southwest of thé wharf at Fortress Monroe. This is a capa- 
cious roadstead, and that it was a proper and safe anchorage ground 
was expressly decided in The J. W. Everman, 2 Hughes, 17, Fed. 
Cas. No. 7,591. The steam tug Minnie, having in tow the barges 
Volunteer and Puritan, passed the Haynes on the morning of Feb- 
l'uary 7th, about 5:10, the Volunteer striking her bowsprit, and 
the barge Puritan struck the schooner on the port bow, and suuk 
her. As the proof clearly shows that the schooner had her régulation 
anchor light, and that it was brightly burning at the time of the col- 
lision, and as the law is clear that a vessel propelled by steam and 
in motion is bound to steer clear of a vessel at anchor, the burden 
of proof is upon the tug to show that she is without fault, or that 
the schooner contributed to the disaster, or that the same was the 
resuit of inévitable accident. The chief fault attributed to the 
schooner was her failure to ring her bell. As the international rules 
hâve no application in thèse waters, the measure of duty in this re- 
gard is flxed by rule 15 (section 4233, Kev. St.), which is as follows: 

"Whenever there is a fog or thick weather, whetlier by day or night, fog 
signais sliall he used as follows: * * * Steam vessels and sail vessels wliea 
net under way shall sound a bell at intervais of net more than five minutes." 

AU the witnesses agrée that the weather was cold and freezing, 
and as a fog is caused by evaporation, which could not hâve been 
produced under the prevailing conditions, and as the more crédible 
witnesses hâve not testifled to the existence of a fog, it will be suffl- 
cient to consider whether there is sufiBcient proof of "thick weather" 
to require condemnation of the schooner for her failure to give the 
UBual fog signais, it being admitted that the bell was not being rung 
at or near the time of the collision. A great many witnesses hâve 
been examined as to the state of the weather at and near the place 
of collision, and there is the usual conflict of testimony on that point. 
That a heavy snow had fallen during the night is clearly proved. 
That the fall was lighter and intermittent about the time of the col- 
lision seems also to be established. By the new international rules, 
snow is treated as fog; but as this case is not governed by those 
rules, and in the absence of proof of a usage or custom of vessels at 
anchor to ring bells in snowy weather, I cannot hold a vessel at fault 
for failure to ring, without clear évidence that such snow prevents 
the visibility of lights, in which case the exigency of the flfteenth rule 
requiring bells to be rung in "thick weather" would apply, for the 
ringing of a bell is obviously intended to give that notice which 
cannot be had by the vision. The majority of the disinterested wit- 
nesses nearest the scène of the collision seem to agrée that the 
weather was not thick enough to prevent lights being seen. Of the 
twelve or flfteen vessels lying at anchor in the roadstead, only one 
was ringing her bell. The bell at the Fortress Monroe Light was 
not rung. This was the lighthouse nearest to the point of colli- 
sion. A majority of the masters and crews of the vessels lying 
nearest the schooner hâve testifled that lights were easily visible; 
that the weather was not thick enough to demand the ringing of 
Jbells. It was suggested in the argument that there is a certain bias 
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in the masters of sailing vessels in favor of the schooner as against 
the tug. However that may be, and whatever considération should 
be given to the suggestion in determining the weight of their testi- 
mony, this alleged bias could not hâve affected their actions; and 
what men do is often of more conséquence in determining the truth 
than what they say. That they did not ring their bells eufQciently 
establishes the fact that they did not consider the weather such as 
to require it. It is true that they, too, may hâve been négligent, 
and their concurring négligence would not excuse the libelant ; but it 
is scarcely to be believed that so many of them would hâve neglected 
a précaution enjoined by the statute, and upon compliance with 
which depended their own safety. 

I will not undertake to state in détail or to analyze the testimony, 
for, inasmuch as I did not hâve the advantage of seeing or hearing 
any of the witnesses, it would not assist any court which may be 
called upon to review the correctness of my conclusions. I am of 
opinion that the claimant has f ailed to show by a prépondérance 
of testimony that the weather was such as to require the ringing of 
bells or other fog signais, and I am of the opinion, further, that this 
alleged négligence was not a contributing cause to the collision. 
The disaster occurred befqre daylight on the morning of the 7th of 
Pebruary. Whatever the amount of obstruction at the time of its 
actual occurrence, ail agrée that it was not clear ; and ail agrée that 
up to about 4 o'clock there was a heavy snowstorm , that there was 
a flood tide, and a strong wind. The weather reports show a north- 
east wind, of a velocity of about 20 miles an hour. The Minnie 
was entering the roadstead, used habitually in rough weather as a 
harbor of refuge. Her master w^e familiar with such use. It was 
to be expected that many vessels would be at anchor there. The 
testimony shows that there were 12 or 15. Ail of the circumstances 
were united which demanded extrême vigilance. The Minnie was 
carrying two seagoing barges, with sharp-pointed iron prows. To 
the first barge there was a hawser of 175 or 180 fathoms; to the sec- 
ond barge a hawser of 140 or 150 fathoms ; each barge being 180 f eet 
in length. In the absence of a statute or régulation by authorities 
charged with such duty, the courts should not undertake to lay down 
any hard and fast rule governing the length of haWsers. The testi- 
mony in this case shows that such length of hawser was not unusual. 
It also shows that, since this occurrence, the company, which is the 
owner of the Minnie, bas made a régulation of its Own directîng the 
length of hawsers to be 30 fathoms. . It is sufflcient tô say that, în 
such weather as prevailed, such great length of tow was unmanage- 
able, or at least unmanaged. There was safe anchorage ground 
below, either under the lee of Cape Charles, before entering the road- 
'^tead, or near the Thimble, whei*e two vessels were at anchor, and 
the testimony shows that the bargies passed so near as to almost 
touch them. With ail the conditions deraandinguncommon vigi- 
lance, it is found that the lookout on the Minnie; whether from na- 
tive inaptitude or because his faculties were benumbed by cold and 
fatigue, for he hàd béen on duty over flve hours in a most èxposed 
place during most sévère weather, neither saw nor heard what it is 
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the obvious duty of the lookout to see and Lear. The otlier lookout 
lias left the country, and was not examined. The mate of the 
schooner testified that he saw the lights of the Minnie a mile off. 
The lookout of the Minnie did not report the schooner's light at ail. 
Her captain and mate were both on duty in the pilot house. Her cap- 
tain did not see the light until she was about 400 feet off his starboard 
beam. The mate saw her on his starboard bow about two points, — 
a "couple of hundred feet or so ahead." 

Prom this testimony I conclude that there was not that vigilant 
lookout demanded by the occasion, and I am also forced to the con- 
clusion that there was a lack of seamanship on the part of the master 
of the Minnie after the schooner was discovered; for he kept his 
course, as he says, not apprehending that there was any danger, 
keeping no lookout in the stem, so as to direct the movement of his 
barges, and not knowing until he anchored his flrst barge, a half hour 
afterwards, that the second barge had been eut oiï or that a colli- 
sion had taken place. That it is the obvious duty of a navigator 
to hâve a knowledge of, and to calculate the effect upon his tow of, 
the wind and tide, will scarcely be disputed. If the wind had sud- 
denly sprung up, there might hâve been some excuse, but sueh was 
not the case hère. Whether he could hâve hooked up, and, by star- 
boarding his helm, pulled the barges away from the schooner, need 
not be determined, though it seems to me that such manoeuver would 
hâve been successful. He did not attempt it, because he believed 
that there was no danger. The event proved that there was danger, 
and ail of the circumstances were such as should bave aroused the 
vigilance of a prudent seaman. 

The absence of an anchor watch on the schooner is complained of, 
but the proof does not sustain the charge. That the mate and others 
hallooed to the approaching barge, calling upon it to throw over its 
anchor, and in ail ways possible endeavored to avert the danger, 
cannot be seriously controverted; and it is diiBcult to see what an 
anchor watch could hâve done that was not done. 

It is also charged that the schooner failed to show a torch, as re- 
quired by section 4234 of the Revised Statutes. The f acts proved do 
not bring this case within the exigency of that rule. The John H. 
Starin, 2 Fed. 100, and The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 
are cases which discuss the application of this rule, and show that 
this was not a case falling within it. 

In undertaking to tow thèse barges in a roadway where the présence 
of shipping was reasonably to be expected, with a hawser so long 
that it was practically unmanageable, with tows liable at ail times to 
a sudden sheer, putting in jeopardy ail anchored vessels, which 
were helpless to protect themselves, I am of opinion that there was 
a lack of that caution and foresight which the law demands of ves- 
sels navigated by steam; and, in so far as the testimony of the claim- 
ants is to be believed that the weather was so thick as to prevent 
the visibility of lights, there is an aggravation of his carelessness. 
With such a wind and tide it seems to be sheer recklessness and a 
trusting to luck which calls for condemnation. If it had been neces- 
sary for his own safety to pass through, and he had displayed great 
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vigilance and seamanship in tlie attempt, it miglxt hâve been ex- 
cused; but such were not the conditiqns, and I must therefore hold 
the Minnie at fault. The John H. May, 52 Ped. 882 ; The Ludwig Hol- 
berg, 157 U. S. 70, 15 Sup. Ct. 477"; The Syracuse, 12 Wall. 172; 
The Michigan, 11 C. G. A. 187, 63 Fed. 288; The Oregon, 158 U. S. 
193, 15 Sup, Ct. 804; The Rockaway, 19 Ped. 452. A référence to a 
commissioner to compute the damages mav be had if counsel do not 
agrée, and a decree will be entered in favor of the libelant. 



THE RAMBLEE. 

THE WILLIAM. 

(District Court, D. Connectlcut. June 14. 1898.) 

Collision— Canal Boat at Dock— Groundbd Schooner. 

Tugs which towed a sehooner alongsWe a canal boat lying at her dock 
Immediately after discharging her cargo, and left the schooner grounded 
there, so that, on the going out of the tide, she listed against and injured 
the canal boat, held liable for the resulting damages. 

This was a libel in rem by Mary J. McCaffrey, administratrix, 
against the steam tugs Rambler and William. 

Carpenter & Park, for libelant. 

Bristol, Stoddard & Bristol, for claimant. 

TOWNSEND, District Judge. Libel in rem. At about half past 
12 o'clock in the afternoon of October 20, 1896, the canal boat Charles 
McCaffrey, owned by libelant, was lying at the "Canal Dock," so 
called, at iN^ew Haven. She had just discharged a cargo of coal, and 
had hauled ahead away from her derrick, and was waiting for a tug 
to take her out. The wind was S. S. W., and blowing hard. The 
tide was two to three hours on the ebb. At this time the steam tugs 
Rambler and William came up, having the threê-masted schooner P. 
T. Barnum in tow, and left her grounded alongside the Charles Mc- 
Caffrey. When the tide went out, the Barnum listed away against 
the McCaffrey, and caused considérable damage. The claimants, by 
way of défense, say, "The schooner Barnum was alone responsible." 
In that case they might bave prayed for process against her, under 
admiralty rule No. 59. The claims that the canal boat was négligent 
in not getting out sooner, and that the Barnum was not aground wh i 
the tugs left her, are not supported by the proofs. The reason- 
able time allowed to a boat to get out after discharging had not 
expired. Complainant's witness admits she could not hâve backed 
out, and it appears from the cross-examination of the captain of the 
tug William that the schooner must hâve bèen aground when the tugs 
left her. The listing and damage were natural conséquences "Of the 
négligence of claimants in leaving the schooner aground, for which 
they are liable. Meyers v. The America and The Nile, 38 Fed. 256, 
and cases cited. Let the matter be referred to a conunissioner to 
ascertain the damages. 
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PLUME & ATWOOD MFG. 00. et al. v. BALDWIN et al. 

(Circuit Court, S. D. New York. June 14, 1898.) 

1. Ckeditohs' Suit — Judgment to Support. 

The allowance of a claim against an assigned estate In an Insolvency 
proceeding is such a Judgment as will support a creditors' bill. 

2. EQUiTY—JuRrsDiCTioN— Résident and Nonresident Executohs. 

Where there are two executors of an estate, one résident in the state 
where the property Is situated and oue nonresident, courts of equity 
within the state hâve jurisdiction to decree a discovery and accounting 
against the résident exécuter wlthout the présence of the nonresident. 
8. Cbeditors' Suit— Principal Dëbtor Nonresident— Jurisdiction. 

The fact that the principal debtor in a creditors' bill Is a nonresident, 
and cannot be served, does not oust the jurisdiction of the court to decree 
against résident défendants such relief as may be proper as against 
them alone. 

This was a creditors' bill by the Plume & Atwood Manufacturing 
Company and the Scoville Manufacturing Company against Lewis S. 
Baldwin, Isaac P. Baldwin, Eli Baldwin, Walter S. Baldwin, and 
Charles E. Wilmot, as executors of the last will and testament of 
Lemuel H. Baldwin, deceased. The cause was heard upon pleas to 
the bill flled by certain of the défendants. 

Hutchinson & Newhouse, for plaintifife. 

Richard M. Bruno and George Hastings, for défendants. 

TOWNSEND, District Judge. This suit stands upon pleas to 
a bill in equity. The bill allèges that Lewis S. Baldwin, of Chicago, 
111., made an assignment for the beneât of creditors in Cook county, 
111., and under the assignment judgment was rendered in favor of 
the complainants; that the property so assigned was practically 
valueless; that Lemuel H, Baldwin, a brother of Lewis, died in New 
York City, leaving an estate exceeding $70,000, and a will by which 
Lewis was given Ç10,000 and one-tenth of the residuary estate, and 
in which the défendants Eli Baldwin, Walter S. Baldwin, and Charles 
E. Wilmot were appointed executors; that Lewis, upon being exam- 
ined under oath in the insolvency proeeedings in Cook county, stated 
that he had assigned his interest under his brother's will to Isaac P. 
Baldwin, a citizen of Virginia, which assignment was fraudulent 
and Toid; and the bill claims a discovery as to the assignment, and 
as to whether the executors hâve paid over the interest of Lewis 
S. Baldwin under said will ; and that the assignment be declared void, 
and that the interest of Lewis under the will be paid to the com- 
plainants and other judgment creditors. Lewis S. Baldwin, Isaac 
P. Baldwin, severally, and Eli and Walter S. Baldwin, as executors, 
plead that the complainants did not obtain judgments against Lewis ; 
that Charles E. Wilmot and the complainants are citizens and rési- 
dents of Connecticut; that Isaac P. Baldwin îs a citizen and résident 
of Virginia, and Lewis S. Baldwin of Illinois. Walter S. Baldwin 
has died since the service of process. No attempt has been made to 
serve the défendant Charles Wilmot with process, and he has not 
been served. The executors are ail described as of New York, and 
87 P.— 50 • 
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défendants claim that the bill should be dismissed, because they are 
not alleged to be citizens of New Yo^k; It would havé been. proper 
to allège that the défendant executors were citizens of New York. 
The statement that they are of New York is not sùch an allégation; 
but, as it is not denied that those who hâve been serred are actually 
citizens of New York, and no mention is madç of this point in the 
pleas, an amendment should be allowed. 

As to the judgments, the fact seems to be that the claims, verified 
by oath, were duly presented in the insolvency proceedings in Illi- 
nois, and, in the absence of any objection, were allowed, and that 
this is ail that is required to establish the debt in that proceeding. 
A judgment in a court of law is not always indispensable to the 
bringing of a creditors' bill, and should not be required in the présent 
instance. Case v. Beauregard, 101 U. S. 688. 

Complainants, atthe time they brought this suit, say that they 
supposed that Wilmot was a citizen of New York, and he has not 
been served with a process, Unless he is an indispensable party, 
the court ought not to be ousted of jurisdiction. The estate is in 
settlerûent in New York, and the property situated there. I think 
that the court can hâve jurisdiction as against the résident executor 
without the présence of Wilmot, at least so far as to require a dis- 
covery and account. Clifton's Àdm'r v. Haig's Ex'rs, 4 Desaus. 
Eq. 330; Stewart v. Canal Co», 1 Fed. 861; West v. Randall, 2 Mason, 
196, Fed. Cas. No. 17,424; Footman v. Pray's Ex'rs, E. M. Charlt. 291; 
Shorter v. Hargroves, 11 Ga. 658. If the défendants Lewis S. Baldwin 
and Isaac P. Baldwin, who cannot be served with process, being out 
of the jurisdiction, do not choose to submit to the jurisdiction of the 
court, this will not oust the court of jurisdiction as to the défendant 
who has been properly served. The pleas will be overruled upon 
an amendment being filed describing Eli Baldwin as a citizen of 
New York, and dropping Wilmot as défendant. 



ALLEN V. WINDHAM COTTON MFG. CO. et al. 

(ClrcBlt Court, D. Connectlcut. June 22, 1898.) 

MoBtGAOB ON After-Acquired Propsrtt— Accotjnting— Dbcrek Declabino 
Lien. 

A mortgage covering real estate, machinery, atid "ail the stock of cot- 
ton, raw, tn process of manufacture, and manufactured goods," on the 
mortgaged premises, and ail which may te placed therëon, stipulated that 
untll default the mortgagor may use and sell snch cotton and goods, and 
reeeive the proceeds thereof. Êeli, In a suit for an accounting, that the 
mortgagpe had no rights as to goods sold before the bill was filed, but 
upon answer showing the amount of cotton and gqods on hand, no rights 
of third persons intervening, she was entitled to a decree declarlng her 
mortgage a lien thereon. 

This was a suit in equity by Mary R. Allen against the Windham 
Cotton Manufacturing Company and others for foreclosure of a mort- 
gage and an accounting. 

Arnold Green and W. A. Briscoe, for complainant. 
, Edwards & Angell, for respondents. 
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TOWNSEXD, District Judge. The mortgage in the présent case 
specifled a large amount of real estate and machinery, and added, 
"Together, also, with ail the stock of cotton, raw, in process of manu- 
facture, and manufactured goods, now on said mil! estate, and ail 
those which may be placed thereon in lieu of or in addition to what 
is now there;" and contained the stipulation that, "until default 
in payment of principal or interest, the mortgagor may use and sell 
said cotton, stock in process, and manufactured goods, and receive 
the proceeds thereof." The only question, if there is any question be- 
tween the parties, seems to be as to the cotton which had been manu- 
factured and sold préviens to the filing of the bill. As to this, the 
complainant bas no rights, and is not entitled to an accountiug. The 
intent of the mortgage and the proper construction of its terms is that 
the mortgagor should go on with its business, buying, manufacturing, 
and selling, and using the money derired from said sales in carrying 
on its business, until default in payment of principal or interest, 
and until the mortgagee signified her intention to enforce the provi- 
sions of the mortgage. 

A mortgage upon after-acquired property is good, under the laws of 
Connecticut, as between the mortgagor and mortgagee and as against 
third parties, provided the mortgagee actually takes possession before 
any other rights hâve intervened. Rowan v. Manufacturing Co., 29 
Oonn. 282; Walker v. Vaughn, 33 Conn. 577. No question is made 
but that the mortgage is valid and effective as to real estate and ma- 
chinery. The respondents' amended answer admits that they bave 
on hand (presumably at the time of the flling of the bill) raw cotton, 
cotton in process of manufacture, and manufactured goods of the 
value altogether of something more than |12,000. As to this cot- 
ton, raw, in process of manufacture, and manufactured, counsel for 
complainant claims that the provisions of the mortgage amount "to 
an agreement for a lien on after-acquired pronerty," and says, "Prob- 
ably the only effective decree in the complainant's favor would be a 
declaratory one establishing her mortgage lien on this property." Re- 
spondent does not seem to dispute complainant's right to such a de- 
cree. There is no intimation that the rights of any third party, such 
as a trustée in insolvency, or attaching créditer, bave intervened. 
The simple bringing of this suit is not a taking possession by the 
mortgagee, and such rights of third parties would be superior to the 
complainant's; but, as between the complainant and the respondent, 
the mortgage has the effect which complainant claims , and a decree 
as is desired by her, extending to the cotton on hand, may be made. 
If counsel cannot agrée as to the form of said decree, each party may 
draw and submit one to the court for final adjudication. 
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WESTERN UNION TEL. CO. V. BOSTON SAFE-DEPOSIT & TBUST CD. 
(Circuit Court, S. D. New York. June 14, 1898.) 

MORTOAGHS— FORECLOSDHE — LbASB BT ReCEIVBR — RtGHT TO PROFITS. 

Where a mortgage upon tlie property of a telegraph company Is fore- 
closed by the trustée named therein, and a receiver appointed, who, with 
the consent of the court, leases ail the mortgaged property to another 
Company, the lessee is entitled to rents accruing to the mortgagor, during 
the continuance of the lease, for use of the pôles and wires, as against 
the trustée In the mortgage, who il? the obligée in a bond given to secure 
such rents. 

This was a suit by the Western Union Telegraph Company against 
the Boston Safe-Deposit & Trust Company to recover rents received by 
défendant, as trustée. 

Rush Taggart, for complainant 
Wilson & Wallis, for défendant. 

TOWNSEND, District Judge. On April 18, 1885, Edward Har- 
land was appointed receiver in suit for the foreclosure of a mortgage 
of the property of the American Rapid Telegraph Company to the 
défendant, as trustée for bondholders. The order appointing the 
receiver authorized him to obtain possession of ail the property of 
the mortgagor, and carry on its business. On July 10, 1885, said 
receiver made an agreement with the complainant, the Western 
Union Telegraph Company, which was approved by the court, by 
which agreement the complainant was authorized to collect and re- 
ceive ail the eamings and revenues of the property vested in said 
receiver, including ail pôles, wires, etc., during the period of the re- 
ceivership, the complainant guarantying the receiver a net income 
of $5,000 per month. The Bankers' & Merchants' Telegraph Com- 
pany was in possession of six lines of wire between Cleveland and 
Chicago, strung upon pôles, which pôles, after litigation, were decided 
to belong to said mortgagor, and to be included in said mortgage; 
but it was directed that the United Lines Telegraph Company, then 
using said six wires, might retain them upon said pôles until the 
termination of their appeal, upon their giving bond to the Boston 
Safe-Deposit & Trust Company in the sum of $93,000 conditioned for 
the payment of a rental for the use of said line of pôles from Cleve- 
land to Chicago, at the rate of |4 per mile per wire per annum. 
from the 23d of March, 1885, so long as they should remain on tht; 
said line of pôles; provided it should finally be adjudged that the 
said line of pôles was subject to the lien of the mortgage of the 
American Rapid Telegraph Company. The United Lines Telegraph 
Company afterwards leased said six lines of wire to the Postal Tele- 
graph & Cable Company, and it was finally determined that the line 
of pôles was subject to the lien of the mortgage. On September 
1, 1889, the Postal Company, in accordance with the said final dé- 
cision, surrendered said six lines of wire to the Western Union, and 
thereafter paid the sum of $41,218 for the rental of said pôles, at 
the price specifled in the bond, between September 1, 1889, and 
September 1, 1894. 
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In the suit by the défendant upon the bond, Judge Shipman char- 
gea the jury that the pôles were a part of the line mortgaged, and 
that, under its contract, the Western Union had the exclusive right 
to any rent which might come from the use of the pôles by any 
other party ; that the |41,282 which had been received by the Western 
Union Telegraph Company as rent was a valid payment on account of 
the bond, and for that part of the bond the obligors were no longer 
liable. He also chargea them that, if the Western Union should sue 
for the rents, it should sue in the name of the Boston Safe-Deposit & 
Trust Company, as they had the légal title, and directed them to 
render a verdict for the balance of the rent which had not been paid 
by the Postal Telegraph Company, to wit, |39,088.10. This charge 
of Judge Shipman seems to hâve decided the question at issue. 
The défendant in this action claims to be entitled to hold ail the 
rents secured by the bond against the Western Union, and this con- 
tention would seem to be well founded if it is entitled to hold any 
of them; but, if it is entitled to hold ail of them, the payment of 
^41,282 allowed by Judge Shipman would not bave constituted a 
défense to any part of the bond. The settlement of the final ac- 
counts of the receiver without mention of this fund, the terms of 
the order declaring the termination of the contract between the re- 
ceiver and the Western Union, and the ruling that the Postal Tele- 
graph Company, in surrendering said wires to the Western Union, 
surrendered them to the receiver, confirm this view. Thèse wires 
and the use of the pôles for supporting them may well be included 
in the term "ail rentals for the use of the strung wires" in said 
order. It is diflScuIt to see how any other resuit could be reached. 
It has been finally decided that the mortgagee, and therefore the 
receiver, was entitled to the use of thèse pôles; hence the Western 
Union was entitled to use them, and to any rent which could be 
derived from them. The Boston Safe-Deposit & Trust Company is 
a mère trustée, and, after the appointment of a receiver, could hâve 
no further right to take or hold the rents. The bond was properly 
made in the name of that company, but those who were beneflcially 
entitled to the money were entitled to the benefit of any suit brought 
upon the bond. Let judgment be rendered in accordance with the 
prayer of the complainant. 



CLARK et al. v. McGHEE et al. 

(Circuit Court of Appeals, Flfth Circuit. May 3, 1898.) 

No. 680. 

L Appeals— From Intbrlocutoky Ordeks— Final Disposition— Remandîng 

On an appeal from an iuterlocutory order tlie court has power to hear 

the whole case, and to make final disposition of it; but where the record 

is insufflcient or incomplète, the court will only consider whether the 

interlocutory order was providently granted. 

8. Taxes — Property in Codrt's Custody — Action Staykd. 

A court whose receiver is in charge of a railroad may properly allow 
an Injunction pendante lite forbidding the state taxing officers to col- 
lect disputed taxes levied against a part of the railroad property. 
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Appeal from the Circuit Court ot the United States for the Northern 
Division of the Northern District of Alabama. 

Wm. J. Wood, for appellants. 
Milton Humes, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCOEMICK, Circuit Judge. The Memphis & Charleston Bailroad 
Company owns a railroad with about 160 miles of main track and 17 
miles of side track in the state of Alabama. Its property in Alabama 
is in the hands of receivers appointed by the circuit court for the 
Northern district of Alabama. On the 12th of April, 1897, thèse 
receivers, C. M. McGhee and Henry Fink, exhibited their Mil to the 
judge of that court, by which they were appointed, complaining there- 
in of J. 0. Clark, as tax assessor of Colbert county, and of M. Malone, 
as tax assessor of Lauderdale county, in that state. In their bill they 
show, in substance, that the property of the railroad which by law is 
made returnable to the state auditorincludes a bridge about one-half 
mile long on the Florence bran ch of the railroad, which bridge crosses 
the Tennessee river at the town of Florence, and is partly in each of 
the counties for which the > défendants are assessors of taxes; that by 
law the receivers were required to return to the auditor the total 
length of the railroad in the state of Alabama, including the right of 
way, roadbed, side tracks, and main track in the state, and specifying 
the total length in the state ând in each county, city, and incorporated 
town thereof, and also of the number of locomotive englues, and 
passenger, freight, platform, construction, and other cars of said 
company, and of the average amount and value of merchandise and 
supplies kept or carried on trains for sale or other disposition for a 
profit by the company to employés or other persons; that the valuation 
of the property of railroad companies for taxation is required in Ala- 
bama to be made upon the same principles as the valuation of every 
other species of property,— that is to say, the valuation of such prop- 
erty shall be had exclusively upon the considération of what a clear, 
fee-simple title thereto would sell for under the conditions under 
which that character of property is most usually sold; that the rail- 
road property in the custody of the receivers bas been thus returned by 
the receivers, and valued and assessed by the state board of assess- 
ment from time to time as required by law, and the taxes so assessed 
hâve been fully paid as required by law; that thé iFlorence bridge is so 
constructed that it can be used, and it bas been and is being used, as 
a thoroughfare over which persons, animais, and vehicles other than 
railroad cars pass and repass, paying a regular toll therefor; that ail 
of the substructure of the bridge — that which supports the thorough- 
fare, superstructure and that which supports the superstructure for 
the passage of trains-^is identical and is necessary for the support and 
maintenance of the bridge as a railroad bridge; that the thorough- 
fare feature is a inere incident to the whole structure, the chief office, 
purpose, and use of the bridge being for the passage of trains of the 
Memphis & Charleston Bailroad and of such other railroads as by con- 
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tract pass their trains over the eame; that for more tlian ten years 
the owners of the Memphis & Charleston Railroad hâve made their 
returns to the state auditor as required by the law now in force, and 
they hâve duly paid their taxes assessed thereon, and hâve made no 
other return of the Florence bridge than such as is embraced in the 
return of its property, as above set out, to the auditor for assessment 
by the state board of assessment; that the défendants hâve under- 
taken to assess as property escaped from taxation for the flve years 
last past, including the year 1892, that portion of said Florence bridge 
which the assessors hâve undertalien by their assessment to separate 
and segregate from the other portion of the bridge, namely, the 
thoroughfare portion thereof, mailing for the portion in Lauderdale 
county for the flve years an aggregate valuation of |450,000, and on 
that portion in Colbert county, for the same period, an aggregate 
valuation of $337,500, or $787,500 altogether, and hâve notifled the 
receivers that it is the purpose of the défendants to take steps imme- 
diately to enforce the collection of the tax so assessed. The receivers al- 
lège that the entire tax on the property of the Memphis & Charleston 
Railroad Company due and owing to the state of Alabama, and each 
and every county and municipality thereof, has heretofore been fully 
paid and discharged, and that said assessment is unlawful and unau- 
thorized by law, and its enforcement, as they are advised, should be 
perpetually enjoined by the court. In accordanee with the prayer, 
the circuit court granted a restraining order, which subsequently was 
continued in force until the f urther order of the court, and the motion 
of the défendants to dissolve the same was ref used at a later day, from 
which orders of the court this appeal is taken. The motion to dis- 
solve the restraining order présents seven grounds on which the disso- 
lution was asked, going to the merits of the whole case. 

The assignment of errors is, in substance, that the court erred in 
overruling ail and each of thèse grounds of the motion to dissolve the 
restraining order. The counsel for each of the parties, respectively, 
hâve submitted printed briefs and oral argument addressed to the 
merits of the whole case, as though the appeal was from a decree 
passed on the final hearing. It is settled that in such a case as this 
we hâve jurisdiction on this appeal from an interlocutory order to con- 
sider the whole case as the counsel hâve presented it, and doubtless it 
is the wish of both parties that the décision now should dispose of the 
case. But, after a careful examination of the record brought up, 
with ail of the provisions of the statutes of Alabama which appear to 
us to bear on the subject, we do not feel that we are required or fully 
prepared now to make such final disposition of the issues presented, 
and we prefer to consider only wliether on the bill and the answer 
and exhibits the circuit court acted improvidently in granting and 
refusing to dissolve the restraining order. The property being in 
the custody of the court, any charge upon it, even for taxes, could only 
be enforced against it through the orders of the court; and upon the 
coming in of this bill the judge of the court raight very well insist that 
the hands of the executive oiBcers should be stayed until the issue 
between them and the receivers as to its liability to the charge sought 
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to be fastened on it could be passed upon by the court in the regular 
course of proceeding for the final hearing of such issue. 

There is evidently a substantial issue between the receivers and the 
aasessors. The bridge is certainly not an ordinary toll bridge, owned 
and operated by a toll-bridge Company. It is certainly a very sub- 
stantial and necessary railroad bridge, owned and operated by a rail- 
road Company, and it constitutes nearly a half mile of the length of 
its track in the state of Alabama. The railroad company, under an 
express grant of power, heretof ore acquired, and is still exercising, the 
franchise of a toll-bridge company at that place, and the bridge in 
question is so constructed as to enable the railroad company, as the 
owner of the franchise for the toll bridge, to discharge its duty to the 
public, and to get a revenue therefrom. It would seem, therefore, 
that there is a property hère not necessary to the opération of the 
railroad, or necessarily included in the returns made to the state au- 
ditor. But what part of this bridge is a toll bridge? Not the whole 
of it necessarily, because the railroad bridge must hâve a substructure, 
and there is but one substructure to the two-story superstructure. 
This inhérent union of éléments not only attaches to the structure as 
it stands, but it also attaches equally to the matter of its main- 
tenance. There is a provision in the tax laws of Alabama which, 
having before us only its letter, and having no exemplification, 
by testimony or otherwise, of its practical application, we flnd it 
difflcult to construe. It is under the subtitle "Other subjects of 
taxation and rates thereon," and reads thus: "(3) On the gross in- 
comes of ail gas works, electric light companies, téléphone companies, 
Street railways, toll bridges and ferries, and also ail canals, ditches, 
channels, passes, tramroads and pole-roads used for transporting tim- 
ber or other vaJuable commodities of commerce, at the rate that prop- 
erty is taxed." Code Ala, 1896, § 3912, subd. 8. We think the final 
disposition of the questions hère presented requires an ampler record 
than we hâve before us, and iherefore we afifirm the action of the 
circuit court in refusing to dissolve the restraining order on the 
grounds presented, and remand the cause to be proceeded with to a 
final hearing according to the practice in such cases. 



BOSTON & M. R. R. v. WADB. 

(Circuit Court of Appeals, First Circuit. May 11, 1898.) 

No. 217. 

Qaknishmbnt— Description of Défendant. 

Défendant was summoned to answer touching its indebtedness to "the 
Central Vermont Railroad Company, a corporation establislied under the 
laws of the state of Vermont, and doing business under the name of the 
Ogdensburg Transit Company," and answered that it had no funds be- 
longing to the défendant described, but that it had funds of the Central 
Vermont Railroad Company, and that the Ogdensburg Transit Company 
was an indepiendent corporation. Seld, that the défendant was properly 
chargea as trustée. 
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In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

This is a writ of error brought by the Boston & Maine Eailroad 
upon a judgment of the circuit court against the Central Vermont Rail- 
road Company as principal défendant, whereby exécution for the 
amount of the judgment was awarded as well against the goods, 
effects, and crédits of the défendant in the possession of the Boston 
& Maine RaUroad, as trustée, 

A wrlt was served upon the Boston & Maine Railroad, In which writ "tbe 
Central Vermont Railroad Company, a corporation established under the 
laws of the state of Vermont, and doing business under the name of the 
Ogdensburg Transit Company," was described as défendant, and the Boston 
& Maine Railroad was summoned as trustée of the défendant. The Boston 
& Maine Eailroad filed in the superior court an answer of "no funds"; and 
Bubsequently the cause was removed by the Central Vermont Railroad 
Company, describlng Itself as défendant, to the United States circuit court 
for this district. The plaintiff then flled interrogatories to the Boston & 
Maine Railroad, Inqulring as to what property of the Central Vermont Rail- 
road was in its hands at the date of the service of the writ, which tbe 
Boston & Maine Railroad declined to answer, alleging that the property of 
the Central Vermont Railroad Company was not attached. Thereupon plain- 
tiff moved for a default for f allure to answer his interrogatories, and the 
court below ordered that the Boston & Maine Railroad answer sald inter- 
rogatories. The Boston & Maine Railroad then answered, disclosing funds 
In its hands belonging to the Central Vermont Railroad Company. By subsé- 
quent proceedings, the court below entered judgment against said Central 
Vermont Railroad, and against the Boston & Maine Railroad as trustée. The 
trustee's contention Is that no attachment under the writ was directed or 
made of property in the hands of the trustée belonging to the Central Ver- 
mont Railroad, but that the wrlt directed only an attachment of the prop- 
erty of the Ogdensburg Transit Company (allégea to be an Indépendant cor- 
poration) In the hands of the Boston & Maine Railroad, or of the Central 
Vermont Railroad, dolng business under the name of the Ogdensburg Tran- 
sit Company, in the hands of the Boston & Maine Railroad, and that, as the 
answers of the Boston & Maine Railroad disclose that It had no property 
of elther In Its possession at that time, no Judgment against it could properly 
be entered. 

Sigourney Butler, for plaintiff in error. 

Robert M. Morse and Wm. M. Eichardson, for défendant în error. 

Before COLT, Circuit Judge^ and WEBB and BROWN, District 
Judges. 

FEE CURIAM. The appellant's admission of the possession of 
funds belonging to the Central Vermont Railroad Company was a suf- 
ficient basis for the action of the circuit court in charging the appel- 
lant as trustée. The défendant described in the original writ was 
"the Central Vermont Railroad Company, a corporation established 
under the laws of the state of Vermont." The addition to this de- 
scription of the words "and doing business under the name of the 
Ogdensburg Transit Company" cannot be regarded as suflacient to mis- 
lead the appellant as to the identity of the défendant, or to give rise to 
any substantial doubt that the Central Vermont Eailroad Company 
was the sole défendant named in the writ. The judgment of the cir- 
cuit court is afflrmed, with the costs of this court to the appellee. 
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DESPEAUX V. PBNNSYL VANIA R. CO. ' , 

(Circuit Court, E. D. Pennsylvania. June 16, 1898.) 

No. 43. 

Limitations— Frauddlbnt Cokceai,ment— What Constitute& 

In an action at law, not based upon fraud or violation of trust, the de- 
fendant cannot be depfived of tlie benefit of the statute of limitations ou 
the ground of frauduient concealment, upon proof merely of his silence. 

Motion to Take Off Nonsuit. 

James M. W. Newlin, for plaîntifl. 
David W. Sellers, for défendant 

DALLAS, Circuit Judge. Tlie asserted cause of action accrued 
more than six years before this suit was brought. This appears from 
the plaintiff's statement of claim,. whicli, however, especially avers 
tbat, owing to the "fraudaient concealment by the défendant" of the 
fàcts ont of which his àlleged right to recover arose, he was not able 
to and did not discover them until within two years of the date of this 
suit With référence to this averment, this court, in overruling the 
deféndant's demurrer, said: "If the plaintifif proves the frauduient 
concealment of facts set out in tDe Statement, the limitation does 
not, we think, apply." The plaintiff; accordingly assumed the burden 
of proving the frauduient concealment which he alleged, but he en- 
tirely failed to adduce anyeYidence upon which the jury would hâve 
been warranted in finding its çxlstiçïice. The only testimony which 
he offered upon the point wasjthat of the plaintiff's business agent 
and attorney in fact. That witness, however, testifted that during 
the years 1881, 1882, and 1883, When the discriminations in trans- 
portation chargés complaiiiedbfwere alleged to hâve been made by 
the défendant against the plaintiff, he (the witness) did not hâve 
any conversation with any agent of the défendant conlpany upon the 
subject. Only upon one occasion, late in 1885 or early in 1886, did 
he hâve any, cqtiversation, about rates with any person representing 
the défendant company; and the correctness or incorrectness of the 
information then given him is wholly immaterial. Even if what he 
was then told veas absplutely false, it did not amouut to a frauduient 
concealment of anything which liadexisted or had been done two or 
three years before. I hâve carefully read and re-read the whole of the 
testimony of this witness, and flrid it impossible to believe from it 
that he made, or intended to make,,auy inquiry with référence to the 
period of time covered by the plaintiff's claim. On the contrary, the 
substance of ail that oçcurred at the only interview ,tb which he has 
testified seemsi to hâve been this; He said that he had been told 
that other persons were then obtaining lower rates than himself , 
and he asiied that thesame rates sbould be accprded to him, and was 
told, in reply, that the plaintiff was charged no more than others. 
This plainly referred to the time of thg interview, and not to a period 
three years prior thereto. Thereforè I thought upon the trial, and 
I still think, that to hâve permitted the jury, from such évidence, to 
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impute to a man, who has since died, the fraudulent concealment of 
discrimination in rates (if any existed), in the year 1883, would liave 
been wholly unjustiflable. 

Tliis is a common-law action, based, net upon fraud or violation of 
trust, but upon a breacli of duty or an implied undertaking. As to 
such an action the law seems to be well settled, in accordance with 
the judgment of this court upon the demurrer, that the défendant 
cannot he deprived of the beneflt of the statute except upon proof 
of actual fraudulent concealment, amounting to something more 
than mère silence. Armstrong v. Milburn, 54 Law T. (N. S.) 247; 
Mitchell V. Bufifington, 10 Wkly. Notes Cas. 361; Sankey r. McEleveyj 
104 Pa. St. 265; Kankin v. Woodworth, 3 Pen. & W. 48; Barton v. 
Dickens, 48 Pa. St. 518; Campbell's Adm'rs v. Boggs, Id, 524; Glenn v. 
Cuttle, 2 Grant, Cas. 273; Fleming v. Culbert, 46 Pa. St. 498; Funk v. 
Smith, 66 Pa. St. 27; Owen v. Savings Fund, 97 Pa. St. 47; Binney 
V. Brown, 116 Pa. St. 169, 9 Atl, 186; Rhines' Adm'rs v. Evans, 66 
Pa. St. 192; Morgan v. Tenner, 83 Pa. St. 305. The décision in 
Bailey v. Glover, 21 Wall. 342, when considered with référence to the 
facts and circum stances of that case, does not appear to be in con- 
fiict with those above cited. 

It is not to be inferred from anything that has been said that I am 
of the opinion that the plaintiff adduced évidence upon which, but 
for the plea of the statute, he would hâve been entitled to a submis- 
sion of the case to the jury. Se ver al additîonal questions were 
raised and argued upon the trial, and on the hearing of the présent 
motion, which, in view of the conclusion I hâve reached respectîng the 
statute of limitations, it is not necessary to discuss. The motion to 
strike oflf the judgment of nonsuit is denied- 



CLAFLIN & KIMBALL v. MATHER ELECTEIC CO. 

(Circuit Court, D. Connecticut. June 20, 1898.) 

Res Judicata — Causes of Action Barred. 

Numerons breaclies of a contraet oceurred before the commencement of 
an action, but recovery for some of them was then prevented by a tem- 
porary bar resultlng from à compromise agreement, which afterwards fell 
through before the trial, so that plaintiff, by amendment, might hâve 
Included them in that action. Eeld, that the judgment therein was a 
complète bar to any subséquent recovery. 

This was an action at law by Claflin & Kimball, an incorporated 
company, against the Mather Electric Company, to recover damages 
for breach of contraet. The case was heard on demurrer to the com- 
plaint. 

Hungerford, Hyde, Joslyn & Gilman, for complainant 
Perkins & Perkins, for défendant. 

TOWNSEND, District Judge. The parties herein were at issue 
in an action at law for damages for alleged breach of contraet, which 
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TFas tried on the merits, and decided by the court. Durîng the 
pendency of said action plaintifiE brought this action for other allégea 
breaches of said contract The défendant allèges that the cause of 
action in this suit is the same as the cause of action in the flrst suit, 
and was included in the issues therein, and that the breaches now 
complained of occurred before the flrst suit was brought, and might 
hâve been determined therein, The plaintiff replies that, when said 
first suit was brought, the parties had agreed to a compromise, which 
then operated as a bar to an action, and that afterwards, said compro- 
mise agreement having fallen through, plaintiff brought said second 
suit for said breaches. Défendant demurs. 

This case présents the question whether, ail the alleged breaches 
having occurred at the commencement of the first action, but recov- 
ery for some of them being then prevented by a temporary bar, the 
plaintiff should hâve included said breaches in said original action, 
provided said bar was removed after the action was brought, but 
before trial, and whether, having failed to do so, his right of action 
therefor is barred by the former judgment. The exhaustive briefs of 
counsel fail to show any décision of this question. It is thought that 
this case falls within the gênerai rule that a party cannot thus split 
up his causes of action. The cause of action was defendant's breach 
of an agreement to indemnify plaintiff against ail damages by reason 
of electrical defects in machines made by défendant for plaintiff, and 
sold by plaintiff to outside parties. At the time of trial of the former 
action proof could hâve been made under an amendment to the com- 
plaint of ail the damages claimed by reason of said breach. Under the 
provisions of section 1050, Gen. St. Conn., damages accruing from the 
same cause of action subséquent to the bringing of the suit may be 
recovered therein. The demurrer is sustained. 



In re BTJENS. 
fCIrcnIt Court, D. Massachusetts. May 24, 1898.) 

Armt— Bnmstmbnt of Minoks. 

Kev. St. § 1117, providing that no mlnor shall be enllsted or mustered 
Into the mjlitary service of the United States without the written consent 
of his parents or guardian, prohibits such enlistment into the volunteer 
army. 

Pétition for Writ of Habeas Corpus. 

Sewall C. Brackett, for petitioner. 
Boyd B. Jones, U. S. Atly. 

LOWELL, District Judge. This ifl a pétition for à writ of habeas cor- 
pus, on which pétition an order of notice has befen issued. The facta 
are agreed as f oUows : Malachi G. Burns is the son of Malachi Bums, 
the petitioner. Malachi G. was born June 2, 1879, and on May 4, 
1898, enlisted and waa mustered into the Massachusetts volunteer 
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militia, Company G, Ist régiment, as a private. On May 9, 1898, he 
was mustered into the service of the United States volunteer army. 
On the above dates he was a citizen of Massachusetts. The petitioner 
and his wife did not consent to the enlistment or mustering in of 
Malachi G. The respondent was colonel of the Ist régiment Massa- 
chusetts volunteer militia, and is now colonel of the régiment in 
the volunteer army of the United States into which Malachi G. was 
mustered. The pétition is based upon Kev. St. § 1117, which is as 
follows: 

"No person under the âge of twenty-one years shall be enlisted or mustered 
Into the military service of the United States without the written consent of 
his parents or guardlans: provided, that such minor has such parents or 
guardians entitled to his custody and control." 

The district attorney contends that this section is applicable only 
to an enlistment or mustering into the regular army of the United 
States, of which regular army it is admitted that Malachi G. is not 
a member. Section 1117, which is a re-enactment of the act of con- 
gress of May 15, 1872 (17 Stat. 117), must, however, be read in connec- 
tion with the third article of war (Rev. St. § 1312, art. 3) the material 
part of which is as follows: 

"Bvery ofiBcer who linowingly enlists or musters into the military service 
any minor over the âge of slxteen years without the written consent of his 
parents or guardians, or any minor under the âge of slxteen years, • * • 
shall, upon conviction, be dismissed from the service, or sufCer such other 
punishment as a court-martial may direct." 

This third article of war is based, not only upon the statute of 1872, 
above cited, but also upon Act July 4, 1864, § 5, and Act March 3, 1865, 
§ 18 (13 Stat. 380, 490), the material parts of which are as follows: 

"If any offlcer of the United States shall enllst or muster into the military 
service any person under the âge of sixteen years, with or without the consent 
of his parents or guardlan, such person so enlisted or recruited shall be Im- 
medlately dlscharged upon repayment of ail bounties recelved, and such re- 
crultlng or mustering offlcer who shall knowingly enllst any person under slx- 
teen years of âge, shall be dismissed the service." 

"Any offlcer who shall muster Into the military or naval service of the United 
States • * • any minor between the âges of slxteen and elghteen years, 
without the consent of his parents or guardian, • * • shall, upon conviction 
by any court-martial, be dishonorably dismissed the service of the United 
States." 

The titles, terms, and occasions of the acts of 1864 and 1865 prove 
conclusively that their provisions just quoted apply to an enlistment 
or to a mustering of certain classes of minors into the volunteer army 
of the United States, as then composed, as well as to the enlistment 
of such minors in the regular army. When the act of 1872 made it 
unlawful to "enlist or muster into the military service" any minor 
whatsoever without his parents' or guardian's consent, the words 
"military service" were used therein with the same meaning thèse 
words had borne in the similar and earlier statutes just cited. And 
so it is an oflfense, under the third article of war, alike to enlist or 
to muster into the regular army and into the volunteer army a minor 
without the consent required. If this act of the ofScer is a military 
offense under the third article of war, it would be absurd to construe 
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the identical words of tlie closely related section 1117 as applying 
only to tie regular army. Both provisions apply alike to régula rs 
and volunteers. 

The opinion jnst expresséd is confirmed by the use of the words 
•'mustering into" in section 1117. Though this term is sometimes 
confused with "enlistment," yet it has some weight as an indication 
that a volunteer or militia force, rather than the regular army, is 
contemplated by its use. See 1 Winthr. Mil. Law, p. 760; 5 Stat. 
9; 9 Stat. 60; 12 Stat. 274, 326, 339, 489, 620. It seems clear 
therefore, that section 1117 applies to the enlistment and mustering 
in of Malachi G. Burns. Most or ail of the cases cited upon the brief 
of the district attorney were decided prior to the act of 1864, and 
are concerned with statutes of a sCope quite différent from that of 
section 1117. 

The district attorney further contends that section 1117, if it 
originally applied to volunteers, has been restricted to the regu- 
lar army by the act of congress of April 22, 1898. There is noth- 
ing in that act, however, to suggest an âge liniit in the volunteer 
army differing from that in the regular army. Moreover, there is no 
référence whatsoever in that act to the âge oî soldiers of "the army 
of the United States," so called, but only to the âge of those persons 
whô, as members of the "national forces," are liable to perfonn mili- 
tary duty when required by law to do so. Thèse "national forces" 
obviously correspond to tihe enrolled militia of Rev. St. § 1625, and 
] Stat. 271, a force quite différent from the "organized and active 
land forces of the United States" menti oned in section 2 of the act of 
April 22d, into which Malachi G. has been mustered. There is 
no indication that préviens législation upon the âge limit is affectéd 
by the last-named act. If it be said that this construction of the 
statutes, which permits the parents or guardian of a minor to pre- 
vent his enlistment in the active military forces of the United States, 
nnduly hampers the national government in the prosecution of the 
présent war, it may be answered that the entire matter is within 
the control of congress, which can require military service from any 
citizen of the United States, whatever his âge, and without the con- 
sent of any one. If the acts of 1864 and 1865, as amended by the 
act of 1872, are unwise, they can be repealed or modifled at once. 

Writ to issue. 



UNITED STATES T. ROTHSCHILD et al. 

(Circuit Court, S. D. New, XorU. May 27, 1898.) 

No. 2,684. 

DnTt ON WHAtpER Tobacco — Pkbcentage Ststbm. ! 

Bxeept for tïie purpose of imposing a penalty for Importlng a baie con- 
tainlng more than 15 par cent, of wrapper and less than 85 per cent. 
of Aller, any percentage systew )s abandoned In the tarlfl act of 1897; 
and ail wrapper tobacco, wherever f ound, and In whatever amount, is 
subject to the duty of $1.85 per poUnd, provided In paragraph 213 of said 
act. 
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Appeal from a décision of the board of gênerai appraisers reversîng 
a décision of the collecter of the port of New York touching the duty 
on certain wrapper tobacco found paclted in baies of filler tobacco, 
but not exceeding 5 per cent, of each baie. 

John S. Wise, for the United States. 
E. R. Gunby, for importers. 

LACOMBE, Circuit Judge. Amid the awliward, tortuous, and ob- 
scure phraseology of paragraph 240 of the act of 1883, one thing was 
manifest, namely, that, in determining whether any particular leaf 
tobacco should pay a lower or a higher rate, it would be necessary 
to calculate a speciiied percentage — of something. It became abso- 
lutely necessary, in order to apply the rule prescribed in the paragraph, 
to détermine upon what base or on wliat unit such percentage should 
be calculated. In Falli v. Robertson, 137 U. S. 225, 11 Sup. Ct. 41, 
the court had to deal with an abnormal, if not a bogus, baie; and it 
is not surprising that the language used in the opinion was not prac- 
tically bf much use when normal commercial baies came under con- 
sidération. The necessity of finding a base number or unit available 
for such cases could not be overlooked. U. S. v. Blumlein, 5 C. C. A. 
142, 55 Fed. 383. Such a unit was declared to be the baie, and it is 
understood that the conclusion upon that point reaChed in that case 
has not since been questioned. Erhardt t. Schroeder, 155 U. S. 124, 
15 Sup. Ct. 45; U. S. v., Eosenwald, 14 C. C. A. 399, 67 Fed. 323. The 
McKinley tariff of 1890, however, concededly abandoned the practice 
of taxing according to percentages. Under that act it was wholly 
unnecessary to flx upon any base number or unit at ail. Quite pos- 
sibly, the pêtcentage method was restored by the Wilson tariff of 
1894, indirectly by the use of the words "commercial ly known"; but 
there seems much force in the suggestion that, when those words 
were dropped out of the Dingley tariff of 1897, the percentage System 
dropped with them. Of course, if the percentage System were aban- 
doned, the necessity of determining a unit 6r base number ceased 
also, and the décisions in the cases cited would be no longer instruct- 
ive. 

Construing the phraseology of the act of 1897 without référence to 
the earlier ^tatutes and décisions, the correct paraphrase of the para- 
graphe 213 and 214, so far as they relate to unstenuned leaf tobacco, 
may be stated thus: 

"A duty of 35 cents per pound shall be paid on (A) ail leaf tobacco not suita- 
ble for cigar wrappers, and not otherwise provided for. 

"A duty of one dollar and eighty-five cents per pound shall be paid on (A) 
ail leaf tobacco of any kind, and wherever grown, whicb may be packed or 
mixed with any other leaf tobacco which other tobacco is the product of any 
other country or dependency; (B) ail leaf tobacco not suitable for cigar wrap- 
pers, whlch shall be found to be mixed or paclied with more than ilfteen per 
cent, of tobacco which Is suitable for cigar wrappers; (C) ail leaf tobacco 
suitable for cigar wrappers." 

The language used in the act seems to indicate that the draftsman 
has tried to eut loose from earlier législation and the décisions predi- 
cated thereon; and the case seems to be one where the language of 



800 87 FEDERAL REPORTER. 

the later act may fairly be construed wîthout much regard to the 
construction put upon earlier and much more intricate phraseology. 
I am strongly of the opinion that, except for the purpose of imposing 
a penalty on any one importing an abnonnal baie (i. e. as |:he évidence 
shows, one with more than 15 per cent, wrapper, to less than 85 per 
cent. Aller), any percentage System is abandoned in this tariff, and 
that ail wrapper tobacco, wherever found, and in whatever amount, 
shall pay the higher rate. Inasmuch as the case will undoubtedly be 
appealed, it seems unnecessary to discuss the question presented at 
any greater length. Décision reversed, and collecter sustained. 



DUNHAM et al. v. UNITED STATES. 
(Circuit Court, D. Connecticut. June 20, 1898.) 

CUSTOMS DtJTIBS— CliASSIPICATION— ROVINGS OF COTTON. 

"Rovlngs" made of cotton, not coininercially known as thrèad, but bçlng 
In fact a cotton thread, were dutiable under paragraph 250 of the act of 
1894, as "cotton thread In singles, not advanced beyond a condition of 
singles, by grouping or twlstlng two or more single yarns"; and not as 
manufactures of cotton not speclally provided for, under paragraph 264. 

This was an application by Austin Dunham & Sons for a review of 
the décision of the board of gênerai appraisers in respect to the classi- 
fication for duty of certain goods imported by them. 

Comstock & Brown, for importers. 
C. W. Comstock, for the United States. 

TOWNSEND, District Judge (orally). The article, în question is 
"rovings" made of cotton. It was assessed for duly under paragraph 
264 of the act of 1894, as "manufactures of cotton not specially pro- 
vided for"; and the importer protested, claiming that it was dutiable 
under paragraph 250 of said act, as "cotton thread in singles, not ad- 
vanced beyond a condition of singles, by grouping or twisting two or 
more single yaxns together." The board of appraisers sustained 
the classification of the collecter, and overruled the protest, and the 
importer appeals. 

This article is not commercially known as "thread." It is, in fact, 
a twisted sliver of cotton. If still further twisted, it would become 
yarn. The testimony of the importer that it is a, cotton thread in 
fact is not denied by any of the witnesses called by the government, 
and his testimony is supported by the history of the manufacture of 
thread, by the dictionary définitions, and by the use of the term 
"thread" by congress in référence to manufactures of cotton cloth. 
If this article was not inteuded to be covered by this provision of the 
statutes for cotton thread, it does not appear that there would be 
anything on which this provision could operate. The décision of the 
board of gênerai appraisers is reversed. 
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SHOSHONE MIN. CO. v. RUTTER et al. 

(Circuit Court of Appeals, Ninth Circuit. May 23, 1898.) 

No. 413. 

1. Adverse Claims to Mining Land—Jurisdiction— Fédérai. Question. 

A suit brought in puvsuance of Eev. St. § 2326, based upon an adverse 
claim made upon the flllng of an application for a patent for mining ground, 
Is a suit arising under the laws of the United States, and is within the 
jurisdiction of the circuit court. 75 Fed. 37, afflrmed. 

2. Samb— Equitable or Légal Actions. 

Suits brought in pursuance of Rev. St. § 2326, to détermine adverse 
claims to mining ground, are In their nature équitable, and not légal, ac- 
tions. 75 Fed. 37, afflrmed. 
S. Relocation of Mining Claim— Extbnding Limits xjnder New Name. 

A locator may reloeate his mining claim, including additional vacant 
ground unclaimed by others, under a dllïerent name, and convey It by the 
désignation of the last name. 
4. RiQHT to Locatb Mining Claim— Discovebt of Lodb or Vetn. 

Seams containing mineral-bearing earth and roclv, diseovered on a claim 
before its location, were similar to seams that had induced other miners 
to locate claims In the same district, and which by development had 
proved to be a part of a well-deflned Iode or veln containing ore of great 
value. Hdd a sufficient compliance with Rev. St. § 2320, requiring the 
dlscovery of a Iode or veln within the limits of a claim before a valid 
location thereof can be made. 

Gilbert, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

W. B. Heybum, fur appellant. 

John R. McBride and Garber & Garber, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity brought under 
the provisions of section 2326 of the Revised Statutes to détermine 
the rights of the respective parties to certain mining ground situated 
in Yreka mining district, Shoshone county, Idaho. On August 21, 
1895, appellant applied for a patent to the Shoshone Iode claim. 
Appellees thereafter flled their protest and an adverse claim against 
said application, and in due time commenced this suit in support of 
their claim in the circuit court of the United States for the district 
of Idaho. Both parties are citîzens and résidents of the state of 
Idaho. A demurrer was interposed to the complaint, and overruled 
by the court. 75 Fed. 37. The cause thereafter came to issue, was 
tried upon its merits, and resulted in a decree in favor of the appel 
lees. The questions presented by the demurrer will be flrst consid- 
ered: 

1. Appellant claims that the circuit court had no jurisdiction to 
try the case. Does the complaint in this case show upon its face that 
the suit is one arising under the laws of the United States? This 
question, under the repeated décisions of the courts in this and other 
circuits, has been, so far as we are advised, universally answered in 
87F.-51 
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the affirmative. Différent grounds hâve been stated and différent 
reasons assigned by the varioùs courts, but the conclusion has always 
been the same, — that the circuit courts of the United States hâve 
jurisdiction to try ail cases instituted under and by virtue of the 
provisions of section 2326 of the Revised Statutes, independent of the 
question of citizenship of the respective parties. Erank G. & S. M. 
Cp; y. Larimer M, & S. Co., 8 Fed. 724; Cheesman v. Shreve, 37 Ped. 
36; Dô^ V. Mining Co., 43 Fed. àl9; Strasburger v. Beecher, 44 Fed. 
209, 213; Burke v. Mining Co., 46 Fed. 644, 646; Wise v. Nixon, 76 
Fed. 3, 6. But it is argued by appellant's counsel that ail of thèse 
décisions hâve been virtually overruled by the décision of the suprême 
court in the case of Bushnell v. Mining Co., 148 U. S. 682, 13 Sup. Ct. 
771. As we understand the décision in that case, no such question 
as is hère presented wàs there raised, discussed, or decided. That 
action was brought in the state court, tried in the state court, and 
an appeal was taken to the suprême court of the state; and after a 
pétition for rehéaring was flled the losing party for the flrst time 
suggested that a fédéral question was involved, to wit, a construction 
of section 2322 of the Revised Statutes. The pétition for rehéaring 
being denied, a writ of error was suéd out, and the case taken to the 
suprême court of the United Stateà. The writ ôf érrot was there dis- 
missed upon the groûnd, — to quote the languagé M the décision: 

"The attempt to ralse for the first time a fédéral question In a pétition for 
rehéaring, after Judgment, even assumlng that the pétition presented any such 
question, Is clearly too late. It has been répeatedly decided by this court that 
a fédéral question, when suggested for the flrst time In a pétition for re^ 
hearing, after judgment, Is not properly raised, so as tb authorize this court 
to revlew the décision of the hlghest court. of the state;"^ 

No question was raised as tô the competency bf the courts, either 
national or state, to try a case brought under thé provisions of sec- 
tion 2326. The only question at issue there, under the pleadings and 
at the trial, was as to the true course of the Iode or vein. The in- 
structions referred to in the opinion had référence to that question 
only, which was solely a question of fact; and the court said that no 
fédéral question ^as involved, — that is, that no question was raised 
which called for any construction of section 2322. The other déci- 
sions that we hâve eited go directly to the pOitff: raised in this case. 
In Burke t. Mining Co.; 4ff;Fed; 644, 646, the dôurt âaid: 

"It Is elalmed on one slde, and denied on the other, thât this suit, havlng 
been brought to détermine' the: tltle to :a mlnlng elaini;: la pursuance to the 
requirementaof section 2326 of the Revised Statutes, as amended IniMçurch,. 
1881 (1 Supp. Bev. St. p. 609), 1b for, that re^son a suit arising under thejaws 
of the United States, withîii tbe meanlng «f the statùté .givlng jurisdiction 
on that grbund, Iftéspëctlvè of the eharaeter of the qtiestîons involved in the 
lltigation. It seems to us that ail the authorltiés, as tliêy now stand, bave 
determlned the question In favor of the affirmative of this proposition." 

In Jackson v, Koby, 109 U. S, 440, 3 Sup. Ct. 301, which was a suit 
brought in thé circuit court of the United States for the district of 
Colorado in support of ah adverse ciaim under the, provisions of sec- 
tion 2326 of the Eevised Statutes, the cQùrt dispôsed of the case upon 
its merits, and it is certàinly fair to assume that it had no doubts as 
to its jurisdiction in the premises. In Chambers v. Harrington, 111 
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U, S. 350, 4 Sup. et. 428, it was claimed that a judgment rendered iu 
a suit brought under the provisions of section 2326 of the Eevised 
Statutes was net subject to review in tlie suprême court. The court 
said : 

"But It is apparent that the statute requires a Judicial proceeding In a 
compétent court. What is a, compétent court is not specifically stated, but 
It undoubtedly means a court of gênerai jurisdiction, whether it be a state 
court or a fédéral court; and as the very essence of the trial is to détermine 
rights by a regular procédure in such court, after the usual methods, whieh 
rights are dépendent on the laws of the United States, we see no reason why, 
if the amount in controversy is suffieient in a case tried in a court of the 
Onited States, or the proper case is made on a writ of error to a state court, 
the judgment may not be brought to this court for review, as In other similar 
cases." 

The proceedings required to be commenced, under the provisions 
of section 2326, in a court of compétent jurisdiction, may be brought 
either in the state or national courts, at law or in equity, as the facts 
may warrant; but section 2326 does not confer any spécial jurisdic- 
tion on the state courts. When the suits are brought and tried in 
the state courts, they are subject to the provisions of the state stat- 
utes in relation to such cases, and the courts proceed in the manner 
prescribed by such statutes. The proceedings in the national courts 
are regulated by the provisions of section 2326, as will more fully 
appear in the considération of the next question involved herein. In 
several Pacific Coast states, statutes hâve been passed for the pur- 
pose of supplementing the provisions of section 2326, and the cases, 
when tried in the courts of such states, are controlled by such stat- 
utes, independent of any other provisions of the state statutes. Rose 
V. Mining Co., 17Nev. 25, 52, 27 Pac. 1105; 2 Lindl. Mines, §§ 754, 755, 
and authorities there cited. In Steel v. Mining Co., 18 Nev. 87, 1 
Pac. 450, the court said : 

"Thèse actions may be brought by the plaintiff, whether he Is In or out of 
possession of the mining ground in controversy; and the only sensible con- 
struction of the law is that eaeh party must prove hls claim to the premlses 
In dispute, and that the better clalm must prevail." 

Now, if there were no statute of the state specially providing for 
the trial of this class of cases, it might be that the state courts 
would not be able in ail cases to try questions required to be heard 
and determined by section 2326, as amended. But, be that as it 
may, our conclusion is that, upon reason and authority, the circuit 
courts of the United States hâve jurisdiction to hear and détermine 
the respective rights of the parties in controversies arising under the 
provisions : of section 2326, if the property in controversy exceeds in 
value; the sum of |2,000, independent of the question of the citizen- 
ship of the respective parties^ or of the fact as to whether or not the 
case présents any fédéral question involving the construction of any 
other provision of the laws of the United States. In other vpords, 
that a circuit court of the United States is "a court of compétent ju- 
risdiction'' to try such cases, within the meaning of those words as 
used in said statute. 

2. The next point raised-by the demurrer is "that it appears on the 
face of the bm that the plaintiff has an adéquate remedy at law." 
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The bill', among other things, allèges that the complainants long prior 
to ^ugust 20, 1895, were, "ever since liave been, and now are the 
owiiers (subject only to the paramount title of the United States) 
and in the possession of that certain mine and mining claim con- 
taining a Iode of rock in place, bearing silver, lead, and other valu- 
able minerais and metals, situate in Yreka mining district, Shoshone 
county, state of Idaho, calléd the 'Kirby Fraction Lode and Mining 
Claim,'" which is particnlarly described by metes and bounds; that 
the défendant, claiming to be the owner of an alleged adjacent min- 
ing claim, called the "Shoshone Mining Claim," on or about the 

day of August, 1895, wrongfully caused said Shoshone mining claim 
to be so surveyed as to crop upon and overlap the said Kirby Frac- 
tion lode mining claim, and to include a portion thereof, which is 
particularly described in the bill ; that on or about the 24th day of 
August, 1895, the said défendant applied for a United States patent 
at the proper land office; "that in and by said application for patent 
the défendant set up and wrongfully aïleged that it was the owner 
and in possession of the whole of said Shoshone mining claim, in- 
clusive of the premises last above described, and of the lode therein, 
part of the Kirby Fraction lode and mining claim, and the property 
and in the possession of the complainants." The proceeding re- 
quired, authorized, and directed by section 2326 of the Eevised Stat- 
utes hàs no spécifie relation whatever to the action of ejectment, or 
to any othèr common-law action. The object of the proceeding is the 
détermination of the contest in the land oiBce, as to which of the 
parties, if elther, is entitled to receive a patent fi*om the government, 
— a right which arises out of a ftiU compliance with the laws of con- 
gress for the acquisition of a government patent for minerai lands. 
The proceeSings are purely statutory, and their inception is in the 
land oJBBce, not in the courts where the suit is commenced. As was 
said in Wolverton v. Nichols, 119 U. S. 485, 488, 7 Sup. Ct. 289, 291: 

''The proceçdings In this case commenced hj the assertion of the défendants' 
clalm tb hâve a patent issue to thèai for the land in controversy. The next 
step was the flllng of an adverse claim by the plalntiffs in thé land office, 
and the présent suit is but a continjiation of those proceedings, prescrlbed 
by the laws of the United States to hâve a détermination of the question a,s 
to which of the eontesting parties Is entitled to the patent. "The act of con- 
gress requlres that the certifiied copy et the judgment of the court shall be filed 
in the land office, and shall be there conclusive. And we must keep thls main 
purpose of the action In vlew, In any décision made with regard to the rights 
of the parties." 

Whatever may be said of the nature and charaoter of thèse proceed- 
ings when tried in the state courts, where the statutes hâve, as to 
the forms of action, abolished the distinction which exista in the 
national courts between law and equity, it must, we think, be con- 
ceded that such proceedings are of an équitable nature, and, when 
brought in the national courts, are to be tried as equity cases. The 
mère fact that in certain cases an action àt law bas been deemed 
suflQcient does not change the équitable character of the suit. The 
suit is brought for spécial relief, and the judgment required to be 
entered is such as a court exerçising j'urisdiction in equity alone 
could render* This is clearly shown by tihe court in Haramer v. Mill- 
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ing Co., 130 U. S. 291, 296, 9 Sup. Ct. 548, where the court, in the 
course of its opinion, following the views expressed in Basey v. Galla- 
gher, 20 Wall. 670, 679, said: 

"The suitor, whatever relief he may ask, is required to state in ordinary, 
concise language, the facts of his case, upon wliich he involîes the judgment of 
the court; but the considération which the court will give to the questions 
raised by the pleadings when the case is called for trial or hearing— whether it 
will submit them to a jury, or pass upon tbem without any such intervention— 
must dépend upon the jurlsdiction which Is to be exercised. If the remedy 
sought be a légal one, a jury is esseutial, unless walved by the stipulation 
of the parties; but, if the remedy sought be équitable, the court Is uot bound 
to call a Jury, and, if it does cal! one, it is ouly for the purpose of enlightening 
its conscience, and not to control its judgment. The decree which it must 
render upon the law and the facts must proceed from its own judgment re- 
specting them, and not from the judgment of others. The court might there- 
fore hâve heard this case and disposed of the issues without the intervention 
of a jury, but, it having called a jury, the trial was conducted in the same man- 
ner as a trial of an issue at law. Such Is the practice under the System of 
procédure in the territory" (of Montana). 

The détermination of the rights of the parties, as required by sec- 
tion 2326, as we hâve already said, is not necessarily the subject of a 
common-law action ; and a trial thereof on the equity side of the court 
is certainly not a violation of the provisions of the constitution, which 
déclares that the right of trial by Jury shall be secured to ail and re- 
main inviolate forever. The equity jnrisdiction of the United States 
courts is not controlled by state législation. In Perego v. Dodge, 163 
U. S. 160, 16 Sup. Ct. 971, the court held that the amendatory act 
of March 3, 1881 (21 Stat. 505), vcas not intended to require, and 
does not require, ail suits brought under section 2326 to be actions 
at law, and to be tried by a jury. In the course of the opinion, in 
référence to sections 2325 and 2326 the court said: 

"Thus, the détermination of the right of possession as between the parties 
Is referred to a court of compétent jnrisdiction, in aid of the land office, but the 
form of action is not provided for by thé statute; and apparently an action 
at law or a suit in equity would lie, as eitïier might be appropriate under the 
particular circumstances,— -an action to reeover possession when plaintiff is 
out of possession, and a suit to quiet title when he Is in possession." 

The courts in this circuit hâve frequently entertained jurisdiction 
of suits in equity instituted under the provisions of section 2326. 
In Doe V. Mining Co., 43 Ped. 219, there is a clear enunciation of the 
principles applicable to this case, substantially in accord with the 
views herein stated. That case was afBrmed in this court in 17 C. 
C. A. 190, 70 Fed. 458, 462. In Preston v. Hunter, 15 C. C. A. 148, 67 
Fed. 996, counsel, being in doubt as to whether the suit should be 
classed as one in equity or an action at law, sent up two transcripts, — 
one upon appeal, as required in equity suits; the other upon writ 
of error, as required in actions at law. This court, without any dis- 
cussion of the question, considered the case as an equity suit. It 
follows from the views herein expressed that the court did not ,err 
in overruling the demurrer to the bill. 

3. This brings us to a considération of the case upon its merits. It 
appears from the record that appellees first located a claim on a 
portion of the ground in dispute, under the name of the "Edith Min- 
ing Claim," and recorded the same; that thereafter, before any right of 
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the appëllant was made to the ground, the locators of the Kirby Frac- 
tion mining claim made a location "on top of tke Edith," and also 
included more ground. Thèse locations were made by the same par- 
ties. The Edith was located June 10, 1886, embracing 1,200 feet 
on the Iode; the Kirby, on July 11, 1886, claiming 1,400 feet. Jacob 
Johns, one of the locators, testified that after the location of the 
Edith hé found more ground, "and located another claim right over it. 
It was ail our property, anyhow, so we located over it, — right over the 
top of the Edith. The location of the Edith was completed before 
the Kirby was located. * * * I intended to hold both the Edith 
and Kirby .lè'cîitions." , In the conTeyanceg made by the locators, they 
mentioned the Edith as well as the, Kirby claim. XJpon thèse facts 
appellant contends that, if the Edith location was valid, the Kirby 
location is void; that the appellees cannot recover upon the Edith 
title, because they hâve not set up any title to that claim in their 
bill; that they cannot recover upon the Kirby title without showing 
an abandonment of 1:he Edith location. In considering thèse ques- 
tions it must be remembered that the Kirby was located long prior to 
the Shoshone claim. The évidence does not show that the ground 
covered by the Edith location was intended to be abandoned, but it 
does show that the original locators of the Edith concluded to change 
the boundaries by adding more ground, and gave a new name to their 
claim. The locators had the right to do this, as long as they did not 
interfère with the rights of other parties. The fact that the Edith 
was mentioned iurthe conveyances does not prove that the parties 
relied upon the title under that name. A conveyance of the ground 
by metes and bounds, by any name of the claim, would be valid and 
effective. "The name is generally used tô designaté or identify the 
claim, but it may be designated or identifled by the use pf one, or 
more thaij onç, name, if it is Imowh or called by différent names. 
There is no statute, law, rule, or régulation which prevents locators 
of mining daims from relocating their own daim, and including ad- 
ditional vacant ground, uhclaimed by other parties, under a différent 
name, and conveying it by the désignation of the last name. In 
Weill V. Mining Co., 11 Nev. 200, 210. where the facts were in some 
respects similar to the case in hand, there were two locations made 
by the same parties, known, respectively, as the "Boston" and the 
"liucerne." The Boston was located nrior, and the Lucerne subsé- 
quent, to the location iof the Waller's Defeat, owned by the plaintiff. 
The question was whether the défendant ôbtained any title to the 
Boston ground under a deed conveying the same by the name of the 
"Lucerne Company's Claims." Thie court said: 

"If the Boston notice and the Lucerne notice were poated upon and claimed 
the same Iode, a conveyance of his Interest in the Iode necesaarily conveyed his 
înterest in both locations, apd it was immaterial by what particular name he 
designated ;t. PhiHpotts v. Blasdel, 8 Ney. 61." 

4. It is next claimed that there was no sufflcient discovery made 
of any minerai. Iode, or vein at the time the Kirby claim was located, 
and that for that reasoh the Kirby location was absolutely void. Up- 
on this point there is some conflict in the évidence,' but the weight and 
prepofldferance, iil its entirety, clearly ishoWs that at-the time the loca- 
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tion was made the locators had discovered a vein, or seams of rock in 
place, bearing minerais. The discovery was made in running a tun- 
nel, where small seams of iron oxide, quartz, an.d small quantities of 
carbonate of lead were found, two or three inches wide. Thèse 
indications were of such eharacter as miners in tliat district would 
l'ollow in the expectation of flnding ore, and such as would justify 
miners in working a claim for that purpose. The rock in thèse seams 
was différent from the countrj rock, and was of such eharacter as is 
designated by the witnesses, who were practical miners, "as a vein 
containing rock in place, bearing minerais." Thèse facts show that 
the location was made in good faith, and not "simply upon a con- 
jectural or imaginary existence of a vein or Iode," which cannot be 
permitted. King v. Mining Co., 152 U. S. 222, 227, 14 Sup. Ot. 510. 
The seams, containing mineral-bearing earth and rock, which were dis- 
covered before the location was made, were similar in their eharacter 
to the seams or veins of minerai matter that had induced other 
miners to locate claims in the same district, which by continued de- 
velopments thereon had resulted in establishing the fact that the 
seams, as depth was obtained thereon, were found to be a part of a 
well-deflned Iode or vein containing ore of great value. The discov- 
ery made at the time of the Kirby location was therefore such as to 
justify a belief as to the existence of such a Iode or vein within the 
limits of the ground located. Erhardt v. Boaro, 113 U. S. 528, 536, 
5 Sup. et. 560. The subséquent developments made after the claim 
was located, and before the location of the Shoshone, show more 
clearly the existence of a Iode or vein. We are of opinion that the 
testimony on behalf of appellees is sufficient to show a compliance 
with the provisions of section 2320, which requires that there must be 
a discovery of a vein or Iode within the limits of the claim before a 
valid location thereof can be made. In Book v. Mining Co., 58 Fed. 
106, 120, the court, in Construing this section of the statute, said: 

"The words 'veîn or Iode,' In the last clause of this statute, were evldently 
Intended to apply to such veins or Iodes as were described in the first section, 
and to hâve the same meaning, viz. a vein or Iode 'of quartz or other rocls In 
place bearing gold, silver,' etc. ïhis statute was intended to he libéral and 
broad enough to apply to any Iiind of a Iode or vein of quartz or other rocli 
bearing minerai, in whatevèr kind, eharacter, or formation the minerai might 
be found. It should be so construed as to prôtect locators of mining claims, 
who hâve discovered rock in place, bearing any of the precious metals named 
therein, sufficient to justify the locators in expending their time and money 
in prospecting and developing the ground located. It must be borne in mind 
that the veins and Iodes are not always of the same eharacter. In some mining 
districts the veins, Iodes, and ore deposits are so well and clearly deflned as 
to avoid any questions being raised. In other localities the minerai is found in 
seams, narrow creviçes, cracks, or fissures in the earth, the précise extent and 
eharacter of which cannot be fully ascertained until expensive explorations 
are made, and the continuity of the ore and existence of the rock in place, 
bearing minerai, is established. It never was intended that the locator of a 
mining claim must détermine ail thèse facts before he would be entitied, undei- 
the law, to make a valid location. Every vein or Iode is liable to hâve barren 
spots and narrow places, as well as rich chimneys and pay chutes, or large 
deposits of valuable ore. When the locator finds rock in place, containing 
minerai, he has made a discovery, within the meaning of the statute, whether 
the rock or earth is rich or poor, whether it assays high or low. It is the find- 
'cg of the minerai in the rock in place, as distinguished from float rock, that 
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constitates the diseovery, and warrants the prospecter In making a location 
of a mlnlng clalm." 

See, also, Migeon v. Railway Co., 44 U. S. App. 724, 737, 23 C. C. A. 
156, and 77 Fed. 249; McShane v. Kenkle, 18 Mont. 208, 44 Pac. 979; 
Bonner v. Meikle, 82 Fed. 697, 703. 

The purpose of the statute in requiring that "no location of a min- 
ing claim shall be made until the diseovery of a vein or Iode within 
the limits of the claim located" was to prevent frauds upon the gov- 
ernment by persons attempting to acquire patents to land not minerai 
in its character. But as was said in Bonner v, Meilile, supra: 

"It was never intended that the court should weigh scales to détermine the 
value of minerai found, as t)etween aprlor and subséquent locator of a mlnlng 
clalm, on the same Iode." 

The location of the Kirby was made in 1886. The diseovery of 
minerai then made was sufflcient to induce the locators and their 
grantees to perform the amount of annual labor thereon as required 
by the mining laws; to expend their time and money in prosecuting 
the work theïeon, in the belief and expectation of finding ore of profit- 
able value therein, The location of the Shoshone was not made 
until 1895. There is no good reason why the owners of the Kirby 
should be deprived of the discoVeries made by them in prosecuting 
the work thereon after the location was made, and prier to the time 
of the location of the Shoshone claim. The court did not err in ad- 
mitting the testiinony upon this point. North Noonday Min. Co. v. 
Orient Min, Ce, 1 Fed. 522, 531; Jupiter Min. Co. v. Bodie Consol. 
Min. Co., 11 Ped. 666, 676; Strepey v. Stark, 7 Colo. 614, 5 Pac. 111; 
Zollars V. Evans, 5 Fed. 172, 175; Patchen v. Keeley, 19 Nev. 405, 415, 
14 Pac. 347. 

5. We hâve eiamined thé objections made and exceptions taken by 
appellant to certain rulingâ of the court at the trial with référence 
to the annual assessment work done upon the Kirby clalm in the 
years 1895 and 1896, and find no error therein. 
, 6. Another case between the same parties was commenced in the 
State court, removed to the United States circuit court, and there 
tried as an équity suit, and, as it involved the title to the same mining 
ground, was Consolidated, for the purpose of this appeal, with the 
case above disposed of. In the case brought in the state court, ap- 
pellant claimed title to the mining ground under the Ibex location. 
The facts and cireurastances as to the location of the Ibex claim are 
substantially the same as those pértaining to the Shoshone claim. 
Haying arrived at the conclusion that the Kirby claim was a valid 
location, and it being prier in point of time to the others, it becomes 
imnecessary to notice any of the questions raised concerning the 
Shoshone or Ibex locations. The other questions are the same' in 
both cases. The decree in each case is aflQrmed, with costs. 

GILBERT, Circuit Judge (dissenting). In dissenting from that 
portion of the opinion which deals with the question of the jurisdic- 
tion, I am guided solely by what I conçoive to be the purport of the 
décision of the suprême court in the case of Bushnell v. Smelting Co., 
148 U. S. 682, 13 Sup. Ct. 771. I am unable to concur in the view 
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that the only point decided in that case was that the suggestion of a 
fédéral question in a pétition for reliearing after judgment cornes too 
late. The jurisdiction of the suprême court in that case was invoked 
upon two grounds: First, that a fédéral question was presented 
upon the pleadings in the case and the instructions to the jury, since 
it was a case arising under section 232C of the Kevised Statutes ; and, 
second, that a fédéral question was specially presented in the pétition 
for rehearing which was flled in the suprême court of the state of 
Colorado, asserting rights under section 2322. The first question 
was inhérent in the case, and appeared upon the face of the record. 
It required no présentation by pétition or otherwise. It was in pass- 
ing upon the second question that the court ruled that the attempt 
to raise for the first time a fédéral question in such a pétition, after 
judgment, was too late. But in dealing with the other question the 
court said: 

"It Is plainly manifest that neither the pleadings nor the instructions given 
and refused présent any fédéral question, and an examination of the opinion 
of the suprême court affirmlng the action of the trial court as to instructions 
given, as well as its refusai to give Instructions asked by the défendants be- 
low, fails to disclose the présence of any fédéral question. It does not appear 
from the record that any right, privilège, or immunity under the constitution 
or laws of the United States was specially set up or claimed by the défendant 
belovr, or that any such right was denied them, or was even passed upon by 
the suprême court of the state; nor does it appear, from anything disclosed 
in the record, that the necessary efCect in law of the judgment was the déniai 
of any right claimed under the laws of the United States. The décision of the 
suprême court of Colorado in no way brought into question the valldity, or 
even construction, of any fédéral statute, and it certainly did not deny to the 
plaintlffs In error any right arising eut of the construction of the fédéral stat- 
utes." 

In 80 ruling upon that question the court had under considération 
the very question which is before us in the case at bar, namely, 
whether the fact that a case arises under section 2326 présents, of 
itself, a question of the construction of a law of congress. The court 
expressly held that the pleadings suggested no fédéral question, The 
pleadings in that case contained the necessary averments and issues 
to détermine the rights of the contesting claimants under section 
2326. It so distinctly appears from the opinion. In that respect 
the case is identical with the case before us. In the présent case 
there is no suggestion of a fédéral question, unless it be in the fact 
that the pleadings raise an issue under section 2326. The other 
questions which the record contains are similar to those which were 
submitted to the jury in Bushnell v. Smelting Co. The language 
above quoted from the opinion in that case applies with equal pro- 
priety to the case at bar. I flnd no allégation in the bill in the 
présent case which suggests that a question arises under a fédéral 
statute, or that the right of either party to the suit will dépend upon 
the interprétation to be given to such a statute. If there was no 
fédéral question in the case of Bushnell v. Smelting Co., there is 
none in this. The décisions in that case and in other récent cases 
in the suprême court hâve established the doctrine that the United 
States circuit courts cannot entertain jurisdiction of a cause upon 
the ground that it présents a question of a fédéral nature unless it 
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clearfy appearé froni the avertnents of the complaint or the déclara- 
tion thàt'iû the progress of the triai, and preliminary to an adjudica- 
tion, tie right Of the one or the other of the parties to the contro- 
versy will dépend upon the construction to be given by the court to 
sonie proTision of the constitution, laws, or treaties of the United 
States, Metcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct 173; Mining 
Co. V. Turck, 150 U. S. 138, 14 Sup. Ot. 35; Tennessee v. Union & 
Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654; Chappell v. Water- 
worth, 155 U. S. 102, 15 Sup. Ct. 34. The cases of Jackson v. Roby 
and Chambers v. Harrington, cited in the opinion of the majority of 
the court, are not in conflict with the foregoing views of the purport 
and effect of the décision in Bushnell v. Smelting Co. In Jackson 
V. Eoby no question of the jurisdiction was raised, and it may be 
assumed that the case was one of which the court had cognizance, 
either upon the ground of the diverse citizenship of the parties, or the 
fédéral question suggested by the pleadings. The case of Chambers 
V. Harrington was in the suprême court upon appeal from a terri- 
torial suprême court, and hence no question of the jurisdiction could 
arise. The langnage of the court in that case, "And as the very 
essence of the trial is to détermine rights by a regular procédure in 
such court, after the usual methods, which rights are dépendent on 
the laws of the United States, we see no reason why, if the amount in 
controversy is sufficient in a case tried in a court pf the United 
States, or the proper case is made on a writ of error to a state court, 
the judgment may not be brought to this court for réview, as in other 
similar cases," is not ihconsistent with the view that, in order that 
the case made shall be one of fédéral cognizance, the jurisdiction 
must be made to appear by a proper averment pointing to the statute 
Which the court shall be called upon to construé. And if, indeed, 
any expression of thé court foiifad in the language so quoted can be 
construed as countenàncing à différent doctrine, it is certainly dis- 
credited by thé later décisions of the suprême cburt to which référence 
has been màdé above. 
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CO., LJmiteiî, et al. 

(Circuit Court of Appeals» PlftH Circuit Aprll 12, 1898.) 

No,:684. 

CotTNSET, Fées— tioiT àgainst Insolvbnt CoRPORAfroNs— Patment pkôm Gên- 
erai, FUKD. ' ■ : ■ ■ ' , 

The solidtorg for a créditer commenced a suit agalnst an insolvent corpo- 
ration, in its behfilf, and in betialf of ail other creditors who might inter- 
vène and contiibute to the expense, and procured the appolntment of a 
recelver. Suhsequéiitly they carried on other litigation in the name of 
their client, but to the benefit of the creditors. Held, that they were enti- 
tled to compensation eut of the gênerai fund for the services rendered after, 
as well as those rendered before, the appointment of the receiver. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiaùa. 
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On the 4th day of January, 1805, the complainant brougbt its bill against the 
Ferris Sugar-Manufacturing Company, Limited, and procured tlae appointmént 
of a receiver tbereof. ïlie bill was brought in behalf pf tïïe complainant, a 
créditer of the corporation, and In behalf of ail cther creditors tliereof who 
might join in the suit and eontribute to the expansé. The answer of the de- 
fendant Company was a virtual confession of its insolvency. Since the appoint- 
mént of the receiver the administration of its afïairs has been conducted under 
the direction of the court a qua. A number of interventions hâve been filed 
by parties alleging themselves to be creditors of the défendant corporation, some 
of which resulted in protracted litlgation, and were carried to the circuit court 
of appeals, and thenee to the suprême court of the United States. On the 24th 
of May, 1897, it was ordered that the receiver and the complainant, and any 
other person claiming fées and allowances for themselves and their solieitors 
in this case, go before the master within 10 days from the date of the decree, 
and présent their daims therefor. After hearing, the master reported, reeom- 
mending the allowanee of ?5,000 as compensation for services rendered by Rouse 
and Grant, solieitors for the complainant, to be paid out of the fund brought 
into court. Exceptions were filed to the master's report by John H. Murphy, 
one of the interveners, and the Reading Iron Company, aiso an intervener; 
the exceptions being to the conclusion of the master that the fund was charge- 
able with the fées of Rouse and Grant, solieitors for the complainant, for serv- 
ices rendered after the appointmént of a receiver; it being admitted that the 
fund was ehargeable with the sum of .^1,500 for their services up to and includ- 
ing the appointmént of the receiver. The exceptions were argued and main- 
tained in the court below upon the ground, as expressed in the opinion and 
decree, that the solieitors for the complainant are entitled to counsel fées, as 
against the receiver, only for services up to and including the appointmént of 
the receiver, and that they are not entitled herein to counsel fées thereafter; 
and to that extent the court sustained the master's report, and maintained the 
same so as to fix the allowance of Rouse and Grant for counsel fées, to be paid 
out of the receivership, at the sum of $1,500. The complainant appealed from 
the decree, and made the foUowlng assignment of errors: (1) "Said circuit 
court erred in sustaining the exceptions, to tlie master's report, when they ought 
to hâve been overruled, and the report confirmed." (2) "Said circuit court err- 
ed in holding that the appellants were entitled to be paid out of the fund im- 
pounded herein only the value of the services rendered by complainant's solie- 
itors up to and Including the appointmént of the receiver, and not for services 
thereafter rendered on behalf of ail parties in interest." 

John D. Rouse and Wm. Grant, for appellant. 

Chas. P. Fenner, Frank McCloin, and W. H. Saunders, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

SWAYNE, District Judge, after stating the facts, delivered the 
opinion of the court. 

It is a familiar and well-established doctrine of equity that, where 
a suit has been instituted and carried on for the benefit of many, ail 
who come in to avail themselves of the benefits of the decree obtained 
under the litigation shall bear their proportion of the expense. The 
bill in this case was filed, not only in behalf of the complainant, but 
of ail other creditors of the défendant corporation who might join in 
the suit and eontribute to the expense thereof. The exceptors to the 
master's report intervened in this case, and were admitted upon that 
condition, and therefore must pay their proportionate share of the 
expense of the litigation. One jointly interested with others in a 
common fund, who in good faith maintains the necessary litigation to 
save it from waste, and secures its proper application, is entitled in 
equity to the reimbursement of his costs, as between the solicitor and 
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the client, either out of the fund îtself, or by propbrtionate contribu- 
tions from those who received the benefits of the litigation. Trustées 
V. Greenough, 105 U. S. 527; Eailroad Co. t. Pettus, 113 U. S. 116, 5 
Sup. et. 387; Hobbs v. McLean, 117 U. S. 567, 6 Sup. Ct. 870; Harri- 
son V. Perea, 168 U. S, 325, 18 Sup. Ct. 129; Trast Co. v. Green, 
24 C. C. A. 506, 79 Fed. 224. From the brief flled by the appellees, 
and from their oral argument at bar, the court understands their con- 
tention to be that it was the duty of the receiver to litigate thèse 
questions; and inasmuch as an allowance had been made to his counsel 
for services, out of the fund, therefore, complainant's solicitors should 
not receive anything after the appointment of the receiver. But it 
was the duty of the complainant to act in behalf of ail creditors stand- 
ing in a similar position, to see that their rights were protected in 
the final decrèe, and to prosecute the suit to a final distribution, and 
to défend and otherwise protect the fund. Having initiated the liti- 
gation on behalf of the creditors, it is his duty to prosecute it in the 
common interest to a termination, and to protect the fund, as far as 
he can, against unfounded claims for préférence. He is made a party 
to the interventions. It has not been questioned that the complain- 
ant's solicitors conducted the litigation in this case from the flling of 
the bill to the final decree, and its solicitors appeared before the mas- 
ter, and cohtested ail claims of the interveners, so far as they appeared 
to be without merit, and when they sought priority not thought to 
be sanctioned by law. One most important intervention, for a claim 
of about 126,000, was successfuUy defeated, partly through their ef- 
forts, the benefits of which went largely to the exceptors herein. It 
certainly must be admitted that the complainant had control of the 
litigation from the beginning to the end, and was not displaced by 
the appointment of the receiver, and that the receiver is only the 
hand of the court, to take and hold, for the purpose of its administra- 
tion, the assets brought into court through process of the complain- 
ant, without right to hâve any voice in the conduct of the litigation. 
We think that the master was correct when he found that the serv- 
ices of complainant's solicitors rendered subsequently to the appoint- 
ment of the receiver were for the beneflt of the creditors, and to the 
interest of the fund brought into court, and therefore he should be 
paid out of the fund, and that the court, in sustaining the exceptions 
to the award of $5,000, as recommended by the master, was in error, 
and the decree should be reversed. It is therefore ordered that so 
much of the decree as awards the sum of $1,500 to complainant's so- 
licitors, Grant and Eouse, for services up to and including the ap- 
pointment of the receiver, is affirmed, and so much of said decree as 
overrules the allowance to them for said services after the appoint- 
ment of the receiver is reversed, and the cause is remanded, with in- 
structions to allow, after hearing the parties, such additional compen- 
sation for complainant's solicitors as may be proper and just for serv- 
ices rendered after the appointment of the receiver, in accordance with 
the above opinion. 
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GUAEANTY TEUST CO. OF NEW YORK v. GAL VESTON CITY R. CO. 

(Circuit Court of Appeals, Fifth Circuit April 19, 1898.) 

No. 678. 

Raii^eoad MORT0AGES — Pledgb of Bonds as Collatbkai.— Mortgagb Trus- 
tée. 

A trust Company, wliicli was trustée under a railroad flrst mortgage, after- 
wards, in its individual capacity, made a loan to tlie railroad company, se- 
cured by a pledge of its second mortgage bonds. Held, tliat tlie trust com- 
pany's riglit to sell tlie collatéral: according to the terms of tlie pledge was 
not afCected by the fact that it had already commenced a forecloaure suit 
as trustée under ttie flrst mortgage, and tliat a receiver had been appolnted 
In that suit, or by the fact that It had also become the owner of the majority 
of the flrst mortgage bonds. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

On the llth day of October, 1897, the Guaranty Trust Company of New Yorlî, 
as trustée, presented to the Honorable David E. Brj'ant, in the United States 
«Ircuit court for the Eastern district cf Texas, a bill foreclosing a mortgage upon 
the Galveston City Railroad Company, appellee, for $1,000,000, principal, and 
Interest, default having been made in the payment of the interest on the bonds 
issued In conjunction with said mortgage; and on the same day the court ap- 
pointed a receiver, as prayed In said bill. On December 31, 1896, the Galveston 
City Railroad Company borrowed of the Guaranty Trust Company of New 
York, acting in Its own right, the sum of $50,000, for which the railroad Com- 
pany executed its note of that date, payable on demand to appellant or order, 
aad deposited as collatéral security for said note 75 6 per cent, second mortgage 
bonds theretofore executed by the Galveston City Railroad Company; being 
a part of a séries of $150,000 of second mortgage bonds secured by a second 
mortgage executed by the Galveston City Railroad Company to the United States 
Mortgage & Trust Company of New York, and subordinate to the flrst or con- 
fiolidated mortgage previously executed to appellant as trustée. The note pro- 
vlded that, in case of the nonpayment of the same, appellant should be thereby 
authorized, at its option, to sell the said bonds, without notice, at publie or pri- 
vate sale, with the right to purchase the same free from any equity of rédemp- 
tion, and to apply the net proceeds to the payment of the note, and ail other 
Indebtedness of the maker. Payment of the principal of the note was demand- 
«d, and the note protested, on Octolser 8, 1897; and public advertisement was 
thereupon made that appellant would sell at auction the bonds deposited as 
collatéral security as aforesaid, at the New York Real-Estate Sales Rooms, 
the usual place for sales of securities at auction in the city of New York, on 
October 13, 1897, and notice thereof was sent by telegraph to the appellee; but, 
upon télégraphie request of appellee's président, appellant postponed the sale. 
Afterwards, on or about November 15, 1897, the défendant having done nothing 
towards the payment of said note, appellant advertised said bonds for sale on 
December 1, 1897, and notifled défendant of the time and place of such proposed 
sale. About November 19, 1897, appellee presented to Judge Bryant, in cham- 
bers, at Paris, a pétition in this cause, setting fcrth a copy of the note; al- 
légea the purpose of appellant to sell the bonds on December 1, 1897, in ac- 
cordance with the notice before mentioned; alleged that the institution of this 
suit, and the appointment of the receiver herein, had tended to depreciate and 
Impair the value of said second mortgage bonds held as collatéral. It is also 
alleged that the property of appellee, if properly adminlstered, was ample for 
both the flrst and second mortgage bonded indebtedness; that the second mort- 
gage bonds so pledged were assets of appellee, and as such subject to the Je- 
celvershlp in this cause; and that the sale thereof should not be allowed without 
the order of the court hereiu. It was also alleged that such sale would proba- 
bly enable appellant to bid in the bonds at a nominal figure, and proceed against 
tba property of the appellee for the déficit; that appellee would be irreparably 
damaged by the sale of said bonds; that the course of dealing between the par- 
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tles had been such as to amount to an extension of said loan, but that, aside 
from that, appellants should èot be allowed to tàké advantage of the situation, 
and dispose of saifl bonds at a depreelated priée, resulting from its own action 
in obtaining tlie appolntment of a recelver in this cause, etc. And the prayer 
■was for an injunction prohlbiting and restraining appellant from selling said 
bonds until the f urther order of the court. tJpon this pétition, Judge Bryant, 
on November 29, 1897, made an order graritlng the restraining order aslced, 
with leave to appellant to at any time apply for dissolution of the same after 
five days' notice to appellee, and the restraining order Issued accordingly. On 
Decenjber 13, 1897, appellant filed a motion to dissolve the restraining order for 
the reasons therein stated, and gave notice to appellee that it would présent 
said motion to Judge Bryant, at ïyler, on the 3d day of January, 1898, or as 
soon thereafter as said judge could hear the same. In support of said motion, 
it flled an affldavit of Henry A. Murray, treasurer of appellant, which is set fortb 
in the record (and from It It appears that appellant holds the note set forth in 
the appellee's pétition for Injunction, and the bonds therein referred to, as col- 
latéral);. and stated the notice givçn, and tl)e, proeeedings taken to sell the same, 
as hereinbefore sho^n, and that the bonds thus held as collatéral were not as- 
sets of the appellee, but were its own obligations, and were not subject to the 
receivefship In this cause, whlch èxtends only to the assets cbvered by the mort- 
gage sought to be foreclosed herein. It Is also denied that the course of deal- 
ing between the parties had been such as to amount to an extension of said 
loan, as stated in the petltiori for injunction. Subsequently, on January 5, 1898, 
appellee filed a reply to thè motion tô dissolve; and the court, after hearing, 
on the same day, refused appellant's motion to dissolve said injunction, and 
ordered that It be eontinued and lïiade petpetual, which order was assigned as 
error; and an appeal was taken, and brbught to this court. 

B. Sj Lovett, for appellant. 

James B. Stubbs, for appellee. • 

Before PARDEE and McCOBMICK, Circuit Judges, and 
SWAYNE, District Judge. 

SWAYNE, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

It is difiScult to understand upon what the appellee bases its 
right for an injunction in this case. In the suit for foreclosure, in 
which the recelver was appoînted, appellant acted solely as a trus- 
tée for the bondholders, and its powers and status in that case was 
as such trustée only. It stands in the place of, and representsj 
the bondholders. It has no individual interest in the suit, further 
than the performance of its duties as trustée; proceeding solely in 
a flduciary capacity, and in the interest of those it représenta. 
The relief sought by the Galveston City Eailroad Company by its 
pétition herein is against the appellant individually. It does not 
grow out of its connection with the foreclosure of the mortgage. 
The indebtednëss of $50,000 occurred nearly a year before foreclo- 
sure suit was commenced. Seventy-five seconij mprtgage bonds to 
another corporation as trustée were plçdged as collatéral security 
for this loan. Appellant was given a right, by th,e terms of the 
pledge,to sell this collatéral upon "default in the ^ayment of the 
debt. In this til'ansaction appellant was acting in its own interest, 
as a lender of money. Upon what principle can it bé claimed that 
its rights in respect to such transaction are in any way affected by 
the cîrcumistance that it happened to be at the time a trustée 
named iii â mortgage theretofore executed by the railroad- company 
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to secure an issue of bonds held by others? The foreclosure was 
commenced and prosecuted by the bondholders through their rep- 
résentative. That controversy is wholly between the bondholders and 
the raiiroad company, and the controversy between the railroad Com- 
pany and the appellant respecting this |50,000 loan is altogether 
foreign to the foreclosure proceedings. The bondholders are in 
no wise concerned in it, and their foreclosure proceedings cannot 
properly be modified or incumbered thereby. Neither does the 
charge made in the pétition for injunction, that the foreclosure pro- 
ceedings had impaired the value of the second mortgage bonds, hâve 
any effect on the rights of the appellant in this case. Its rights as 
the holder of the note and the collatéral pledge to secure the same 
are wholly distinct from the right and action of the bondholders 
secured by the flrst mortgage now under foreclosure; and its right 
to proceed against the appellee upon its own claim could not be in 
any manner impaired or prejudiced by the action taken by the hold- 
ers of the flrst mortgage bonds. Whatever position the second 
mortgage bonds might hold under other circumstances, their rela- 
tion in this suit is that of a liability of the appellee, pledged to se- 
cure a debt to the appellant on a note which is overdue, and are 
not the bonds of some other corporation or person, owned by the 
railroad company, and subject to the control of the receiver. They 
are évidence of debt, not assets of the appellee. They hâve never 
been assets of the Galveston City Railroad Company. The right of 
appellant to sell the bonds pledged under the terms of the contract, 
and the powers confirmed by the terms of the pledge, were not in 
any way affected by the appointment of a receiver; nor were the 
position, character, or rights of the parties modiûed by the alléga- 
tion that the appellants were the holders of the majority of the first 
mortgage bonds. The bonds may change hands; the trustée may 
be changed for cause; the receivership may extend for years. 
When, it might be asked, shall the appellant be permitted to real- 
ize on its collatéral? The order granting the injunction is reversed, 
and the cause remanded, with instructions to the circuit court to 
dismiss the pétition. 



CENTEAL TRUST CO. OF NEW YORK v. COLUMBUS, H. V. & T. RY. 

CO. et al. 

(Circuit Court, b. D. Oliio. April 25, 1898.) 

1. Powers dp Cobpoeation — Mode of Exkrcising— Limitation by Charter. 

A business corporation may exercise ail the powers witliin the fair and 

reasonable Intent of the law under which it is organized, and, in doing so, 

may exercise a choice of méans reasonably adapted to the end authorized, 

unless clearly llmited to a particular method by its charter. 

3. MOUTOAGK BT CORPORATION — CHALLENQB BY SUBSEQUENT MORTGAGEE — VA- 
LIDITY. 

The validity of a mortgage executed in good faith by a corporation, and 
consented to by It and ail its stocliholders, cannot be successfully challenged 
as ultra vires by a subséquent mortgagee with notice, unless it is absolutely 
TOid, as wholly beyond tlîe power of the corporation. 
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& Same— MiNiifs AND Manufactueino Cokpobation— Trawsportation Facili- 

TIK8 — Mode of Skcubino. 

Under Kev. St. Ohio, §§ 3862, 3863, giving to mining and manufacturing 
corporations power to purchase or subscribe for se much stock of transporta- 
tlon Gompanies as they may deem necessary to procure proper transporta- 
tlon facilitles, such a corporation may mortgage its real estate to guaranty 
the bonds of a railroad company, in considération of such transportation 
facllities, and to enable such company to provide the same. 
4 Samb— Indbbtkdness in Excess of Capital— Subséquent Mobtqageb. 

Kev. St. Ohio, § 3250, piovides that a corporation may borrow money not 
exceedlng the aœount of its capital, stock. Issue its notes or bonds therefor, 
and secure tbem by mortgage of its real or personal property, but does not 
déclare indebtedness in excess of capital void. Eeld, that the mortgage of 
a corporation in excess o! its capital stock is not void as to a subséquent 
mortgagee with notice, If upheld by the corporation and its stockholders. 
B. Same— Subséquent Mobïoageb— Estoppel. 

A subséquent mortgagee is estopped to question the validity of prior mort- 
gages to which his mortgage is expressly subject. 

Butler, Notman, Joline & Mynderse, for complainant. 

Wm. Church Osbbrn, for cross complainant. 

James H. HOyt and C. I. Hunter, for reeeiver, 

Davies, Stone & Auerbach, for the Knickerbocker Trust Co. 

LURTON, Circuit Judge. This is a Consolidated cause, in which 
are united two suits to f oreclose mortgages made by the Columbus, 
Hocking Valley & Toledo Eailway Company and the Hocking Coal 
& Eailway Company. They will be referred to in this opinion as 
the "Railway Company" and the "Coal & Eailroad Company." The 
original foreclosure suit was flled by the Central Trust Company of 
New York, to foreclose a Consolidated 5 per cent, mortgage of the 
two companies made to it as trustée, dated October 1, 1881. That 
mortgage was made to secure bonds to the agà:regate amount of 
$14,500,000, of which $8,000,000 pnly were issued, the remainder 
being reserved in accordance with provisions contained in the 
mortgage, to take up outstanding divisional bonds; the Railway 
Company being the resuit of the consolidation of two or more com- 
panies. The suit was based upon defaults in the payment of in- 
terest. Prior to the flling of this foreclosure bill by the Central 
Trust Company, it had flled a bill in this court, based upon an un- 
secured claim; and upon its application a reeeiver had been ap- 
pointed, and possession taken of ail the property of the Railway 
Company. The Central Trust Company's foreclosure bill was there- 
fore flled in the same court. The défendants to the original bill 
are the two mortgagors, the Knickerbocker Trust Company and 
the Guaranty Trust Company, trustées under subséquent mort- 
gages. A decree pro confesso was entered against the two mort- 
gagors. To this bill of the Central Trust Company, the Knicker- 
bocker Trust Company and the Guaranty Trust Company hâve flled 
answers. Their intereéts are as follows : (1) The Knickerbocker 
Trust Company is trustée, substituted in the place of John H. 
Devereux, under a mortgage dated August 1, 1884, made by the 
Eailway Company and the Coal & Eailroad Company, and known 
as the "Joint Mortgage," securing 6 per cent, bonds issued by the 
two companies, to the amount of $2,000,000. Def.iult was made 
June 1, 1897, in the payment of the interest on thèse bonds. (2) 
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The Guaranty Trust Company of Kew York is trustée under the 
gênerai lien mortgage of the Railway Company, dated October 1, 

1896, securing 4 per cent, bonds, of which $2,133,000 are outstand- 
ing, together with $18,290.93 scrip. Default was made July 1, 

1897, in payment of interest thereou. The issue raised by the an- 
swers of the Knickerbocker Trust Company and the Guaranty Trust 
Company is, in substance, as follows: Whether or not the Con- 
solidated mortgage, so far as it relates to the lands of the Coal & 
Railroad Company, is valid, and constitutes a lien prior to the 
lien of the Knickerbocker Trust Company's mortgage; the Knick- 
erbocker Trust Company asserting that the exécution by the Coal 
& Railroad Company of the Consolidated mortgage was ultra vires, 
and that the only valid mortgage aiïecting the Coal & Railroad 
Company's lands is the mortgage to the Knickerbocker Trust Com- 
pany, securing bonds executed by both the Railway Company and 
the Coal & Railroad Company. Before the hearing upon the is- 
sues presented in the foreclosure bill of the Central Trust Com- 
pany, the Knickerbocker Trust Company, as trustée of the joint 
mortgage, filed its original bill in this court to foreclose that 
mortgage. In this bill the parties défendant are the two mort- 
gagors, the Central Trust Company, the Guaranty Trust Company, 
and the Ohio Land & Railway Company. 

By this bill the Knickerbocker Trust Company aifirmatively at- 
tacks the validity of the consolidated mortgage so far as it em- 
braces the property of the Coal & Railroad Company. The Ohio 
Land & Railway Company was made défendant because of a certain 
lease made by it to the Coal & Railroad Company, dated March 
19, 1894, under which it is alleged that the last-mentioned Com- 
pany pledged certain royalties f rom its coal lands by way of se- 
curity for performance of its obligations under the lease. The 
Guaranty Trust Company was made défendant as a junior mort- 
gagee, and answered, assailing the joint mortgage as invalid in 
respect to the Coal & Railroad Company's lands, and asserting the 
priority of the claim of the Ohio Land & Railway Company. The 
two causes were consolidated by order of the court, made upon 
stipulation; and, by the same order, the Central Trust Company 
was allowed to flle an amendment to its bill, joining the Ohio 
Land & Railway Company as défendant. Such amendment was 
duly filed, and the Ohio Land & Railway Company answered. The 
bonds secured by the consolidated mortgage of October 1, 1881, to 
the Central Trust Company, are the bonds of the Railway Com- 
pany only. The mortgage includes the property of both the Rail- 
way Company and the Coal & Railroad Company, the latter joining 
therein for the purpose of conveying its property to secure the 
bonds of the Railway Company. The validity of the bonds is not 
questioned. Neither is the validity of the mortgage challenged so 
far as the property of the Railway Company is concerned. Neither 
is the validity of the mortgage by the Coal & Railroad Company 
challenged by that company or any of its stockholders. The Knick- 
erbocker Trust Company and the Guaranty Trust Company, as sub- 
séquent mortgagees of the Coal & Railroad Company, with con- 
87 F.— 52 
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structiie notice of tlie consoIidatéd mortga^è, deny the validity of 
that mortgage so far as itincludes property of the Coal & Rail- 
road Gompany. The bonds issued under the Consolidated mort- 
gage abe, so far as this record shows, in the hands of bona fide 
purchasers, with no other notice of the purposes for which the 
Goal & Railroad Company joined in the mortgage than such as ap- 
pear in the récitals of the bonds and upon the face of the mort- 
gage securing them. The question of ultra vires is that upon 
which the décision must tum. 

The Hocking Goal & Eailroad Company was incorporated Sep- 
tember 17, 1881, under the proTisions of Eev. St. Ohio, § 3235 et seq. 
Its authorized capital stock was $3,000,000. Section 3235 is as fol- 
lows: 

"Cîorporations may be formed in the manner provifled In this chapter for any 
purposes for whlch indivifluals may lawfuUy associate themselves, except for 
dealing In real estate or earrying on prcfessional business; and if the organiza- 
tion is private it must hâve a capital stock." 

Section 3866 of the Revised Statutes provides: 

"Oompanies organized for the purposé of mining, quarrying or manufacturing, 
may, when such purpose is stated, in the articles of incorporation, construct a 
railroad with a single or double track, with such side-traclîS, tum-outs, offices 
and dépôts as they may deem necessary to carry out the objects of the incorpora- 
tion, from any mine, quarry, or manufactory to any other railroad, or any canal, 
slack water navigation, or other navigable water or place within or upon the 
borders of this state, and shall in respect to such railroad be subject to and gov- 
erned by the provisions of chapter 2." 

The articles of incorporation of the Hocking Goal & Eailroad Com- 
pany contain the foUowing provision : 

"Said corporation is formed and organized for the purpose of mining coal and 
iron ore, and transporting the same tp market; also, for manufacturing orea 
and Iron, and earrying on such Incidental business as is usual in such cases. 
Said corporation shall also possess ail the powers conferred by statute to own, 
build, and construct railroads, to acqnlre and hold stock In railroads, and ail 
powers to own, acquire, or hold transportation, railroad, or stock shares or 
bonds conferred: in any case upon coal or other mining compariies in this state. 
Said corporation shall also hâve the power to build a railroad from Its mines to 
any other railroad. It is understood that this company will acquire lands and 
carry on its mining and manufacturing chiefly in the countles of Hocking, 
Perry, Athens, and Vinton, in the state of Ohio, but that It shall not be conflned 
in its mining, manufacturing, or building, or owning of r^Jlroads to said coun- 
tles." ■ . ;■:, 

On September 19, 1881, the încorporators met, and received sub- 
scriptions to the amount of f 1,500,000 of stock, which, by the record of 
that company, appears to hâve been paid in. Directors and ofïicers 
were elected September 30, 1881. At a meeting of the directors held 
on same day, propositions for the sale to the company of coal lands 
to the extent of 10,000 acres were received and accepted, for which 
11,500,000 were to be paid in eateh within 60 days. On the same day 
a résolution in the f ollowinig terrns was adopted : 

"Eesolved, that this company,, for thé purpose of enabllng the Columbus, 
Hocking Valley, and Toledo Eailway Company to seil and negotiate its Consoli- 
dated bonds to the amonnt of $14,500,000, and at the request of said Railway 
Company, and in view of the additional beneflts to be derived by this company 
from the increased facillties to be afforded by said Eailway Company in the 
transportation of its coal and iron ore and otherwise, and in considération of the 
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sum of $1,000 thls day pald by said Raîlway Company to thîs eompany, hereby 
consents and agrées to become a party to tbe mortgage to be exeeuted to said 
Railway Company to seeure said bonds, and hereby anthorizes its président and 
secretary to unité in said mortgage to be exeeuted by said liailroad Company to 
seeure said $14,500,000 of bonds, and to seeure the payment of said bonds and in- 
terest, upon ail the lands, real estate, and property of this eompany, being 10,000 
acres and over of coal and minerai lands held by this eompany in fee simple iu the 
counties of Hoclilng, Perry, and AtUens, in the state of Ohio, and which are to 
be particularly described in said mortgage. 

"Kesolved, that the président and board of directors, having examiued the 
resolutions passed by said Railway Company in respect to the exécution of said 
mortgage, and the terms and conditions upon which it is to be exeeuted, and 
having seen and examined said mortgage as the same bas been prepared for 
exécution, are content and satisfled with the terms and conditions of said mort- 
gage, and assent to the same, and authorize the président and the secretary of 
this eompany to exécute said mortgage with said Railway Company for the pur- 
poses therein expressed, and to embrace in said mortgage ail the lands held and 
owned by this eompany as aforesaid, and to make said mortgage and bonds a 
first hen upon the said lands." 

This resolution was also submitted on the same day to a meeting of 
the stockholders, and unanimously adopted. 

The mortgage referred to in thèse resolutions is the mortgage desig- 
nated as the "consolidated mortgage," and was duly exeeuted and de- 
livered October 1, 1881. That mortgage, among other things, recites 
that: 

"Wbereas, the said Hoclîing Coal & Railroad Company Is the owner of ten 
thousand acres of coal lands and real estate, situated in the counties of Hocking, 
Perry, and Athens, aforesaid, and whereas, said Coal and Railroad Company is 
desh^ous that the said Columbus, Hocking Valley & Toledo Railway Company 
should exécute this mortgage, and make the loan provided for therein, and for 
that purpose the said Hocking Coal and Railroad Company, by the unanimous 
vote of its directors and stockholders, being desirous of enabling said railway 
eompany to make the loan herein provided for, and to reeeive the beneflt to its 
property which will corne by the greater faciUties thus afforded to it in the 
transportation of its coal and iron ores hereafter to be mined, and its Iron here- 
after to be manufactured, enters Into this mortgage, and secures the payment of 
the bonds hereinafter mentioned, and interest thereon upon Its real estate here- 
inafter described." 

In the subséquent parts of this mortgage, the resolution of the di- 
rectors and stockholders authorizing its exécution is set ont in full. 
At the date of this mortgage, the Railway Company appears to hâve 
been the sole stockholder in the Coal & Railroad Company. Thus, 
on September 30, 1881, the persons who had subscribed for the stock 
of the Coal & Railroad Company acquired their stock by an instrument 
in thèse words: 

"Cleveland, Ohio, September 30, 1881. 
"We, the undersigned, hereby sell, assign, and transfer to M. M. Greene, 
président and trustée of the Columbus, Hocking Valley & Toledo Railway Com- 
pany, ail of our stock now held or owned by us, and each of us, in the Hocking 
Coal & Railroad Company; and we hereby authorize said Hocking Coal & Rail- 
road Company to transfer said stock on its booka to said M. M. Greene, prési- 
dent and trustée, and to issue to him a certificate therefor. 

"Continental Coal Company, 

"By Wm. J. McKinnie, Président 

"W. J. McKinnie. 

"Wm. B. SanderS. 

"Charles G. Ilickox, 

"H. Feiiniuger. 

"J. J. Purcell." 
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The only certificate for stock whîch ever appears to liave been is- 

sued was in thèse words: 

"Certlflcate No. 1, Issued to M. M. Greene, President-Trustee, Golnmbus, Hock- 
Ing Valley & Toleclo Eallway Company, of Columbus, Ohio, 15,000 shares, Sep- 
tember 30, A. D. 1881." 

Whether the Coal & Eailroad Company was erer paid by the sub- 
scribers for its stock, or whether the subscribers were eyer paid by 
the Railway Company for their stock, does not satisfactorily appear 
on this record. The fact is unimportant upon the issues hère to be 
tried. That the Eaiiway Company controlled and voted this stock, 
both when this mortgage was authorized and when it was executed 
and delivered, does suflBciently appear on the minutes of the Eaiiway 
Company, which hâve the appearance of a record made to subserve 
some undisclosed purpose. Thus, on November 2, 1881, tkere appears 
a resolution in thèse words: 

"Eesolved, that the président of this company îs hereby dlrected to hand 
over to Stevenson Burke six million four hundred thousand dollars ($6,400,000) 
of the Consolidated mortgage bonds of this company." 

Below, and originally a part of this èntry, there appears the f ollow- 
ing words: "To apply to the purchase of the stock of the Hocking 
Coal & Railroâd Company," — Which words now appear to hâve been 
erased. No explanation of this is offered. 

On August 14, 1882, the same minutes show the f ollowing action : 

"Kesolved, that the président be, and is hereby, dlrected to purehase the whole 
of the stock of the Hocking Coal & Railroâd Company, which covers and repre- 
sents ten thousand acres of coal lands in Hocking, Perry and Athens counties, 
amounting to fiftèen thousand shares at and for the price of elght million dol- 
lars, payable in the Consolidated bonds Of this company, dated September Ist, 
1881, at their par value; that the titlè to such stock be taken in the name of 
the président, as trustée for this company. 

"Thereupon, during the meeting, the président reported that he had purchased 
said flfteen thousand shares of the capital stock of said Hocking Coal & Railroâd 
Company, at and for the price of elght million dollars, and paid therefor, in the 
bonds of this company, at the price above mentJoned. And thereupon, on mo- 
tion, it was resolved, that the purchase of said Hocking Coal & Eailroad Com- 
pany's stock, as aforesald, be, and the same U hereby, ratifled, approved, and 
tonfirmed." 

The relation of the Coal & Eailroad Company and the Railway Com- 
pany to each other, as shown by this stock transaction, and by the 
three mortgages hère involved, most clearly indicates that the former 
was a mère auxiliary of the latter; and, although they must be re- 
garded as legally distinct corporations, they were equitably and sub- 
stantially but one. This fact, though not deterœinative as to the 
power of the Coal & Eailroad Company to mortgage its property to 
secure a debt of the Eaiiway Company, is still of some signiflcance 
when we corne to consider whether its mortgage is to be regarded as 
a mère security for the debt of the Railway Company. That the Coal 
& Eailroad Company had the power to make a mortgage to secure ita 
own debts is not disputed. Neither is it contended for the complain- 
ant that one corporation, in the absence of express or implied au- 
thority in its constituting law, bas the power to appropriate its cap- 
ital for the beneflt of another, or in a business not authorized by its 
charter. The gênerai doctrine is well settled that a mining or man- 
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ufacturing corporation cannot lend its crédit nor employ its resources 
fer any purposes or objects not fairly within the business it is au- 
thorized to conduct. Pearce v. Eailroad Co., 21 How. 441 ; Green Bay 
& M. R. Co. V. Union Steamboat Co., 107 U. S. 98, 2 Sup. Ct. 221; Hum- 
boldt Mining Co. v. Variety Iron-Works Co., 22 U. S. App. 334, 10 C. C. 
A. 415, and 62 Fed. 356; Vault Co. v. Boynton, 37 U. S. App. 602, 19 
C. C. A. 118, and 71 Ped. 797. But it is equally clear that a business 
corporation may exercise ail the powers within the fair and reason- 
able intent of the law under which it is organized, and, in doing so, 
may exercise a choice of means reasonably adapted to the end author- 
ized, unless it is clearly and explicitly limited to a particular method 
deflned by its charter. The validity of the mortgage to the Central 
Trust Company is not challenged by the corporation which made it, 
nor by any stockholder. The latter unanimously consented to its exé- 
cution, and, if a mortgage for the purposes indicated upon the face of 
this conveyance could be validly made at ail, the corporation is un- 
doubtedly bound. The question as to its validity is made only by two 
subséquent mortgagees, who accepted their respective securities with 
full notice of the existence of this prier incumbrance. Unless, there- 
fore, the instrument is absolutely void, as wholly beyond the power of 
the corporation, it must be regarded as a valid security. 

The Coal & Eailroad Company was not formed for the purpose 
of mining coal alone. Its articles of association stated that its 
purposes were much wider, and included the mining of iron ore 
and its manufacture into iron, and the transportation of ail its 
products to market. In addition, the purpose to construct a rail- 
road and to own stock in railroads or other transportation compa- 
nies was also asserted. We must look to the statutes of Ohio to 
see how far thèse varions purposes might be combined in one cor- 
poration, and what powers are conferred upon such a company. 
This corporation was organized under the gênerai incorporation law 
of Ohio, and its powers are therein deflned. Section 3235, Rev. 
St. Ohio, provides that corporations may be organized for any pur- 
pose "for which individuals may lawfully associate themselves"; 
and section 3866 gives power to any mining company, when such 
purpose is stated in the articles of association, to construct a rail- 
road from its mines to any other railroad, or to navigable water 
within or upon the border of the state, if such railroad shall be 
deemed necessary to carry ont the objects of the incorporation. 
The articles of association, showing the purpose of this company 
to engage in both mining and manufacturing, and to construct a 
railroad in aid of that business, hâve already been set out. By 
section 3862 and 3863, power is given such mining and manufac- 
turing companies "to purchase or subscribe for, in the name of the 
company, such an amount of the stocks of any railroad, or other 
transportation company, as they deem necessary, in order to pro- 
cure proper facilities for transportation for the manufactories, 
mines, or other works of the company." Thèse are the provisions 
of the gênerai law under which this Coal & Railway Company was 
organized which bave any direct bearing upon the issues hère to 
be decided. 
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The objeSdt of the Railwày GoaipaBy in issuing its bonds, and in 
makiiig a naortgage upon its ptoperty, stated in tlie face of the 
mortgage itself, was — First, to apply |6,500,000 in exchange for 
prior dirisional bonds; second, to apply the proceeds arising from 
the sale of the remaining bôiïds in double-tracking, equipping, 
and improving its railway, and in the purchase of such property as 
the interests of the oompany should require. The bonds issued 
for thèse latter purposes are the only bonds actually issued, and 
aggregate $8,000,000. The inducement moving the Coal & Eail- 
road Company to join in the mortgage stated on the face of the 
mortgage was that : 

"Said Coal and Rallroad Colnpanj^ is desîrous tliat tlie said Oolurùbus, Hock- 
ing Valley & Toledo Eailway. Company sliould exécute this mortgage, and make 
the loan" provided for therein; apd for th^t purpose the said Hocking Coal & 
Rallroad Company, by tlie unanimous ypte of its directors and stockholders, be- 
ing désirons of enabling said Ràllway Cotfipany to make the loan herein pro-' 
vided fg^, and to receive the beneflt tO'its property which -will corne by the 
greàter faeilities thus afCprded to It Jn the trànsportation of jt§, coal and iron 
ores hereafterto be mined, and Itsi iron. hereaf ter to be manufactured, enters 
Into this mortgage, and secures the payment of the bonds herèinaf ter men- 
tloned, and interest thei'èon, Upoh Ita real èstate hQrelnaftêt dëscïfbed." ■ ' 

The Coal & Rallroad Conipa,ny. owned niinera^l ïands ,in several 
counties, which lands were contiguous to ,the èxistiii^ Une, ofthe 
Railway Company. That railroad extended froin navigable water 
on the northern border of the state, at Toledo, to nayigable wàtér 
on the southern border of the state, at Ponieroy. It was just such 
a railroa4 as the Coal & Railrpad Company was: anihorized to cQn- 
struct by the provisions of section 38(56, of the Ohio Revised Stat- 
utes. If the f^ilities of the .çp^ting. railway were hot such as tp 
serve the neçessities of this jniping cpiyipany, but could be made so 
by double-tracking, branches, siœltchçs, 'dépôts, ,or greater spécial 
equipments, I see no reason w% it might not hâve purchased or 
subscribed to the stock of the Railway Company, if, by so doing, it 
could procure the trànsportation facilities it needed. The power 
to do this is f o^nd in section 3863, Rçv. St., which provides that : 

"The directoj-ig of any such [mlning] co.mpany may authorize its président to 
purchase or subscribe for, In the name of ,the company, such an amount of the 
stocks of any railroad or other trànsportation company, as they deem riecessary, 
in order to procure proper facilities for trànsportation for the manuîactorles, 
mines, or other Works of the company." 

The power existed to obtain needed trànsportation by either 
building a railroad for itself t>r by subscrîbing tô the stock of a 
railroad company. It exércîsëd this power, not by construction, 
nor by subscribing to the stock pf a railway company, but by mort- 
gaging its property to secure ttiè bonds to be issued by a railway 
company td obtain means to doable-track and otherwise enlarge 
its facilities as a trànsportation Cëmpany serving the Coal & Rail- 
road Company; That this was the purpose of this mortgage ap- 
pears frPm the résolution pf the stdckholders of the Coal & Rail- 
road Company set out on the face of the mortgage. The mort- 
gagees are eiititled to stand 'upon this record déclaration of thé 
purposes of the mortgagor; ' They had ho other information or 
source of information, and could not be presumed to know that 
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an ulterior purpose (if any there was) was to be subserved, not 
Jiuthorized by the mortgagor company. A purchaser of one of 
ihe bonds secured under this mortgage would undoubtedly be char- 
ged with notice of the gênerai powers of tlie Coal & Kailroad Com- 
pany, and would be required to take notice of ail that appeared 
iipon the face of the bond and of the mortgage under which it was 
secured. If he turned to the mortgage, he would find the Kail- 
way Company had issued the bonds to "enable it to borrow money 
found necessary to be used in building and double-tracking its 
road, paying for property purchased and to be purchased, improve- 
ments made and to be made, and for the equipment of its said line 
of railroad, providing terminal facilities, constructing docks, build- 
ing bridges, and otherwise extending and enlarging its capacity 
for the transportation of freight and passengers, and for other 
gênerai purposes of said railway." He would find also that the 
Coal & Eailroad Company extended the mortgage to its property for 
the purpose of enabling said Eailway Company to raake the loan 
provided for, and to receive the beneflts "to be derived by this 
company from the increased facilities to be afïorded by the said 
Railway Company in the transportation of its coal and iron ores," 
etc. The fair inference to be drawn from thèse récitals of the 
instrument is that the relation of the Coal & Railroad Company 
to the Railway Company was not that of a mère accommodation se- 
curity or guarantor, but was that it had, in effect, guarantied the 
bonds of the Eailway Company as a means of acquiring needed 
additional transportation facilities. 

What the Coal & Railroad Company did was this: It found 
an existing railway, and aided it in raising means to enlarge its 
transportation facilities, by guarantying its bonds, and thus ob- 
tained for itself needed transportation through that method, rather 
thân by building a railway or subscribing to the stock of one. The 
purpose to obtain adéquate transportation facilities was one clearly 
within the gênerai powers of the corporation. It may be that the 
facilities it had in the railroad as then existing were sufiicient, 
and that the proposed improvements were not needed, or that the 
mortgage was not in good faith intended to secure such transpor- 
tation facilities, or that the proceeds of the bonds so secured were 
intentionally misapplied. But this is no answer to innocent hold- 
ers of the securities which were thus given crédit and placed on the 
market, ostensibly for an authorized purpose. Mor. Priv. Corp. 
§ 609; Railway Co. v. Hawkes, 5 H. L. Cas. 331-.371. In the case 
last cited was involved a contract made by a railroad company 
for the purchase of lands not, in fact, needed or useful for the 
legitimate purposes of the company, and therefore was an unlaw- 
ful acquisition. Yet this contract was specifically enforced in 
faror of the vendor, who had a right to assume the purchase was 
for a legitimate corporate purpose. Lord St. Leonards said: 

"Where the party coiitracting with the directors is not aware of any intended 
misapplication on their part, I am of opinion that the contract is binding, 
althotigh it ean afterwards be shown that the property really was not aoqiiire,! 
for the railway. The safety of men in their daily contracts requires that this 
doctrine of ultra vires should be coufined within narrow bounds." 
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To the same effect are the cases of Mayor of Norwicli v. Norfolk 
Ry, Oo., 4 El. & Bl, 397. 

The stockholders unanimously agreed to this method of obtaining 
better transportation facilities. There were then no creditors to be 
affected. What was done injured no one having any interest, direct 
or indirect. The creditors now ehallenging the mortgage became such 
with fuU knowledge of this prior mortgage, and hâve no higher légal 
right to avoid this security than the corporation itself would hâve. 
It was not a mère accommodation security. By lending its crédit, it, 
in effect, purchased transportation facilities as effectually as if it had 
subscribed for the stock of the company in order to acquire what it 
needed, or had in any other way useid its capital in the acquisition of 
means of transportation. Section 3266 of the Eevised Statutes of 
Ohio provides that "no corporation shall employ its stocks, means, 
assets or other property, directly.or indirectly, for any other purpose 
whatever than to accomplish the legitimate objects of its création." 
But this is nothing more than çommon law, and gives no added force 
to the well-settled rule so often stated by the courts of Ohio and ail 
other tribunals administering the common law. Under any fair and 
reasonable construction of the récitals of the objects and purposes of 
this mortgage, it was executed by the Coal & Eailroad Company "for 
no other than to accomplish the legitimate objects of its création." 
The particular means adopted are not expressly prohibited ; nor, un- 
der any fair and reasonable interprétation of the powers conferred, 
can we say that the method adopted of accomplishing an authorized 
corporate purpose was intended to be excluded by the provisions of the 
Ohio law in respect to this class of companies. In accomplishing a 
lawful corporate purpose, a reasonable chain of means adapted to ends 
must be regarded as within the législative intent, unless a contrary 
purpose is clearly indicated. Mor. Priv. Corp. §§ 320-323; City of 
Bridgeport v. Housatonuc R. Co., 15 Conn. 475 ; Thompson v. Eailroad 
Co., 3 Sandf. Ch. 625; Jones v. Guaranty Co., 101 U. S. 622; EUerman 
T. Stockyards Co., 49 K J. Eq. 217, 23 Atl. 287. 

The primary question hère is one of construction: Was this method 
of accomplishing an authorized corporate purpose so far in excess of 
the granted powers of this corporation as that the mortgage is abso- 
lutely void, and not in the way of a subséquent mortgage by the same 
mortgagor to a mortgagee having constructive notice of its existence? 

In Attomey General v. Great Eastern Ey. Co., 5 App. Cas. 473, 478, 
481, the lord chanceUor, referring to Railway Co. v. Riche, L. R 7 H. 
L. 653, said: 

"It appears to me to be Important that the doctrine of ultra vires, as l't was 
explained In that case, should be maintained. But 1 agrée with Lord James 
that this doctrine ought to be reasonably, and not unreasonably, understood and 
applied, and that whatever may bé fairly regarded as an incident to or con- 
sequential upon those things which the législature has authorized ought not 
(unless expressly prohibited) to be held, by judieial construction, to be ultra 
vires." 

In the same case, Lord Blackburne said that: 

"Those things whlch are Incident to, and may reasonably and properly be 
done under, the main purpose, though they may not be literally within It, would 
not be prohibited." 
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In areen Bay & M. E. Co. v. Union Steamboat Co., 107 IJ. S. 100, 
2 Sup. et. 221, a railway company was authorized to build, construct, 
and run, as a part of their corporate property, such number of steam- 
boats as they may deem necessary to facilitate the business opérations 
of tlie company. It made a con tract guarantying that the gross earn- 
ings of each steamer of an independent steamboat company should 
equal a certain sum for each of two years if it would run a line in con- 
nection with the railway company. When sned upon this agreement, 
it relied upon the défense of ultra vires. The contract was held to be 
valid. In considering the question as to whether the power to con- 
struct and run a line of boats in connection with its raiiroad implied 
the power to guaranty the earnings of an independent line of boats, 
the court said: 

"The gênerai doctrine upon this subject is now well settled. The charter of 
a corporation, read in connection with the gênerai laws applicable to it, is the 
measure of its powers; and a contract manifestly beyond those powers will 
not sustain an action against the corporation. But whatever, under the char- 
ter and other gênerai laws reasonably construed, may fairly be regarded as 
incldental to the objects for which the corporation is created, is not to be taken 
as prohibited." 

In Marbury v. Tod, 22 D. S. App. 267, 10 0. C. A. 393, and 62 Ped. 
335, aiîarming Tod t. Land Co., 57 Fed. 47, this court sustained a guar- 
anty of the bonds of a raiiroad company by a land company, upon the 
ground that a power to consolidate with a raiiroad company implied 
power to induce the building of a raiiroad necessary to the successful 
working of the business of the land company by guarantying its 
bonds. 

In Zabriskie v. Eailroad Co., 23 How. 381, the guaranty of the bonds 
of one Ohio raiiroad company by another Ohio railway company was 
sustained, under section 3300, Eev. St. Ohio, which gave power to rail- 
way companies to aid another in the construction of its road, "by 
means of a subscription to the capital stock of such company or other- 
wise." 

In Hill V. Nisbet, 100 Ind. 341, power to consolidate was held to 
imply power to purchase stock in another company with a view to 
consolidate. 

A corporation having power to buy and improve, lease, and sell 
lands, was held to hâve power to contribute to the building of a raii- 
road by which its property was rendered accessible. Vandall v. Dock 
Co., 40 Cal. 83. A similar corporation, with like powers, was held 
to hâve power to contribute to a collège which it was proposed to es- 
tablish, although not upon the company's lands. Whetstone v. Ot- 
tawa University, 13 Kan. 320. A company authorized to buy and 
hold and develop wild Jands, "and to aid in the development of minerais 
and other materials, and to promote the clearing and settlement of 
the country," was held to bave power to build sawmills and an hôtel 
for the accommodation of those having business with the company. 
The same corporation had power to employ their capital in the con- 
struction of such railways, not exceeding twenty miles in length, as 
may be necessary from such mines, to intersect the Sunbury and Erie 
or the AUegheny Valley Raiiroad. The directors subscribed an amount 
greater than the entire authorized capital of the corporation to the 
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Stock ôfithe SuiibuV|-:&'Erieïîairroad CoiripaHy, under an agreement 
tMt 'that compaiQy Woiiid build to the lands of the subscribing Com- 
pany, î'he shareholdiers Sdught to hold the directors liable to tbem 
as for a diversion of côrporate assets. The court held that, though 
the subscription wa8 excessive and ultra vires the directors, yet it 
had been ratifled by the éhateholders, and the directors were there- 
forë not liable. 

In ascertaining the potvers of a corporation, great regard must nec- 
essarily be paid to the character of the business which the particular 
Company is authorized to conduct; for the gênerai rule is that a busi- 
ness corporation may, in the conduct and management of its authorized 
business, adopt the means reasonably appropriate and usually adopted 
by individuals in the conduct of the same kind of business. This rule 
finds illustration in many of the cases, and in the case of Ft. Worth 
City Co. V. Smith Bridge Co., 151 U. S. 294, 14 Sup. Ct. 339. There 
a corporation created for the purposë of dealing in lands, by subdivid- 
ing and selling, and having power "to enter into obligations or con- 
tracts essential to the transaction of its authorized business," obli- 
gated itself to pay to a bridge company one-third the cost of construct- 
ing a bridge over the Trinîty river, whefeby the prOperty of the land 
company would be made accessible. The bridge was to be constructed 
upôn one of the public streets of thecity of Ft. Worth, and was the 
property of the city. The remainder of the cost of the bridge was to 
be borne in equal shares by the city and the county of Tarrant. The 
land company, when sued by the bridge company for its contribution 
to the cost of the bridge, denied the validity of its contract. The 
court heïd the contract valid;sayinè;î '; , 

"The objeet of the création of the cbrpbratlon was the acquisition and sale 
of lands on snbaivislon; and It ciannot be sluccessfuUy denieâ tliat that object 
would be direc'tly promoted by the use pf legitimate busii|9ss . methods to ren- 
der the lands accessible. Tjiis involved the expendîture of iponey or the as- 
sumption of liability; but there Is no élément In this case of any unreasonable 
excess in that regard or cf the pursuit of any abnormal and extraordinary 
method. The resuit sought was in acçopiièilshinent: of: the legitjmate objects of 
the corporation and, essential tp the transaotipn of Its authorized business: anS 
the power to make the contract was fairly incidental, If not expressly granted." 

Thus, whilé some corporations' might be, from thè very nature 
of their business, authorized to lend their crédit or invest in the 
Stocks of other corporations,! yet manuf acturing or mining corpora- 
tions would hâve no authority to guaranty the contracts of an- 
other, nor to purchase shàres foi" the purpose of controlling another 
nbr to apptfoprîate their àssets to support the crédit of another, 
or of ah individual or flrm. TKat ah unauthoiîized use of côrpo- 
rate property was'of beneflt and adVantage to the bu&iness of such 
a corporation is no justiflcatiônjJani will not validate a transaction 
if it be hot within the général? sieopeof its granted pôwers. This 
is ail that was decided in the- cases of Humboldt Mining Co. v. 
Variety Iron-Works Co., 22 U. 8. App. 334, 10 C. C. A. 415, and 
62 Fed. 356; Vault Co. v. Boynton, 37 U. S. App. 602, 19 C. C. A. 
118, and 71 Fed. 797; and Valley Ey. Co. v. Lake Erie Iron Co., 46 
Ohio St. 44, 18 N. E. 486v : Thë^'case last cited ihvolyed only the 
question of the power of thè iron company to invest its capital in 
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the stock of a railway company. It was held that no authority 
exisfed in the iron company to subscribe to the capital stock of the 
râilway company. The question in that case arose between the 
companies themselves, under a suit based upon the contract of 
subscription. Hère the question is made by a subséquent créditer 
only, and after the exécution of the mortgage, and after the bonds 
secured thereunder had passed into circulation. The iron com- 
pany had no express power to subscribe for stock in a railway 
company. The Coal & Railroad Company did hâve express power 
to obtain needed transportation facilities, either by building a 
railroad or by subscribing to or purchasing the stock of one. 
The iron company had no power in respect to the subject of ac- 
quiring railroad facilities. The procuring of adéquate transporta- 
tion facilities was a subject within the granted powers of the Coal 
& Railroad Company, and the only objection which can be made to 
what it did is that it did not exercise its powers in the particular 
mode mentioned in its charter. 

The case falls much more ueaf ly under Ehrman v. Insurance 
Co., 35 Ohio St. 324-337. There one Ohio corporation had ab- 
sorbed another, and acquired real estate and other property which 
it was not authorized to acquire or hold under its charter. Among 
the assets so obtained was the note in suit. The maker of the 
note, when sued, denied the title of the plaintiff, upon the ground 
that its absorption of the corporation to whom the note was pay- 
able, and thé acquisition thereby of property which it was not 
authorized to hold, was ultra vires. This défense was overruled, 
upon the ground that the title of the olîending corporation could 
not be defeated by one who was a stranger to the transaction. In 
discussing the gênerai subject of ultra vires contracts, White, J., 
said: 

"In applying the doctrine of ultra vires In a partîcular case, regard must not 
only be had to the unauthorized agreement or transaction, but also to the 
relation which the litigating parties sustain to it. Where there is an absolute 
and total want of power In a corporation to deal in respect to a given sub- 
ject, it may be that acts done in the name of the corporation, In regard to 
such subject, would, as corporate acts, be void for ail purposes and as agalnst 
ail persons. But there is an obvions distinction between such a case and one 
where the corporation deals with a subject within the scope of its granted 
powers, but for a purpose or in a mode not authorized by its charter. Thus, 
where property which the corporation, under certain circumstances, is author- 
ized by its charter to acquire, is purchased, in a mode or for a purpose not 
authorized, It seems clear to us that the title of the corporation to the property 
cannot be defeated by a party , who is a stranger to the agreement by which 
the property was acquired, and who is not injured by the transfer." 

2. It is next objected that this mortgage is void because the 
amount of the bonds secured exceeds the amount of the stock of 
the Coal & Eailroad Company. The Eevised Statutes of Ohio, 
affecting corporations of the class to which the Coal & Railroad 
Company belongs, prdvide that a corporation may borrow money 
not exceeding the amount of its capital stock, and issue its note 
or coupon and^registered bonds theuefor, bearing any rate of inter- 
est authorized by law, and may ëècure payment of the sàme by a 
mortgage of its real or peraonal property, or both. Rév. St. Ohiç, 
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§ 3256. This limitation as to third persons mtist be regarded aà 
applyingto the authorized, and not the subscribed, stock. Farm- 
ers' Loan & Trust Co. v. Toledo, A. A. & N. M. Ry. Go., 67 Fed. 49; 
Water Co. t. De Kay, 36 N. J. Eq. 548. The Goal & Railroad Com- 
pany was not borrowing money. The Eaiiway Company was the 
borrower, and its capital stock was ; $20,000,000. But, assuming 
that if the Coal & Eailroad Company could not mortgage its prop- 
erty to secure its own debt in excess of its capital stock, it could 
not mortgage it for the debt of another to any greater amount, 
the mortgage is not thereby rendered so absolutely void as that 
subséquent creditors can be heard to complain. The same ques- 
tion bas many times been decided in favor of creditors. New 
Brltain Nat. Bank v. Cleveland Co., 91 Hun, 447, 36 N. Y. Supp. 387; 
Sioux City Terminal R. & W. Co. v. Trust Co. of North America, 
27 ce. A. 73, 82 Fed. 124; Farmers' Loan & Trust Go. v. Toledo, 
A. A. & N. M. Ry. Co., 67 Fed. 49; Allis v. Jones, 45 Fed. 148; 
Wood V. Waterworks Co., 44 Fed. 146; Reed's Appeal, 122 Pa. St. 
565, 16 Atl. 100; Water Co. v. De Kay, 36 N. J. Eq. 548. Raymond 
V. Railroad Co., 21 Wkly. Law Bul. 103, was a case arising under 
this same provision of the Ohio Revised Statutes, and the question 
was fuUy considered by Judge Peck, of the superior court of Cin- 
cinnati. The exécution of the mortgage was within the gênerai 
scope of the powers of the corporation, and this objection is only 
that it is in excess of the limitations imposed upon the exercise 
of that power. The statute does not déclare that indebtedness 
in excess of capital stock shall be null and void. The corporation 
and every shareholder consented, and will not therefore be heard 
to complain. The transaction was not on its face immoral, and 
involved no turpitude. The objection cornes from subséquent 
creditors, who, with knowledge that the indebtedness thus secured 
was in excess of the authorized capital stock,, vojluntarily added to 
that excess, and now seek tO sweep ont of the way a prior assujnp- 
tion of lîability that they mày' profit by it. Such subséquent cred- 
itors stand in the shoes of thé mortgagor, and, if it could not ob- 
ject, they cannot. For such a violation of thé limits imposed by 
law upon the power of the Goal & Railroad Company to create an 
indebtedness, the state alone shouîd be heard to complain. The 
cases holding vaïid mortgages taken by national banks to secure 
loans made at the time are in point. Neitber the borrower nor 
subséquent creditors will be heard to object» Bank v. Matthewô, 
98 TJ. S. 621-629; Bank v. Whitney, 103 U. S. 99-103; Fritts v. 
Palmer, 132 U. S. 282-292, 10 Sup. Ct. 93; Bank v. Townsend, 139 
U. S. 67, 11 Sup. et. 496. The same conclusion was reached by 
the court of appeals of the Eighth circuit in Sioux City Terminal 
R. & W. Co. v. Trust Co. of North America, 27 G. C. A. 73, 82 Fed. 
124-133 et seq., the opinion being by Sanborn, circuit judge. 

3. The mortgage to the Knickerbocker Trust Company is one 
jointly executed by the Railway Company and the Coal & Railroad 
Company, to secure $2,000,000 of the joint bonds of the two corpora- 
tions. The mortgage recites that the bonds are issued for the 
purpose of improving both properties. The only attack on this 
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mortgage is made by the Gruaranty Trust Company, whicli is a 
third mortgagee. This mortgage expressly recoguizes tlie mort- 
gage to the Central Trust Company and that to the Knickerbocker 
Company as existing prior mortgages, and is expressly subject to 
them. This is an estoppel, and we need not consider the objections 
it urges to either of said mortgages. Bronson v. Kailroad Co., 2 
Wall. 283. 

4. If any question shall arise under the answer of the Ohio Land 
& Eailway Company as to the royalties due from the Coal & Eail- 
road Company, it may be presented hereafter upon the coming in 
of the report heretofore ordered upon that matter. 

5. A decree of foreclosure will be drawn, which may be presented 
to me hereafter, and the terms settled, if there shail be disagree- 
ment. 



WARNER T. CITY OF NEW ORLEANS. 
(Circuit Court of Appeals, Fifth Circuit. May 17, 1898.) 

No. 691. 

1. Equttt— Maxims. 

The City of New Orléans purchased the drainage System then In process 
of construction from the contracter; paying thercfor in warrants, and 
covenantlng not to obstruct or impede, but to facilitate by ail lawful 
means, the collection and application of the drainage assessments to the 
payment of the warrants. The city abandoned the work, and the suprême 
court of the state declded that the assessments were not enforceable, be- 
cause the abandonment of the work had rendered it a détriment, rather 
than a beneflt, to the lands. Suit was brought agalnst the city by a holder 
of the purchase warrants. Beld that, under the maxlm "that equity looks 
npon that as done which ought to hâve been done," the city must be treated 
as havlng done whatever was necessary to render the assessments availa- 
ble, and therefore as liable to account for the fund as If actually coUecteô 
and In hand. 

8. BSTOPPBI.. 

A city, by drawing warrants against a fund composed largely of assess- 
ments and judgments against Itself as quasi owner of the streets and publie 
squares, etc., Is estopped to deny the validity of those assessments and 
judgments. 

S. MUNICIPAI. C0BP0IU.TI0N8— ASSESSMKNT DP ClTY PrOPERTT FOK LOCAL BbNB- 
PIT8. 

A city is liable for spécial assessments against itself for local benefits 
to Its streets and other public places, regardless of the rule that public 
property is exempt from taxation. 

4. Samb— Incrbasb op Debt. 

By an amendment to the Louisiana constitution, the city of New Orléans 
was prohlbited from Increasing its debt, except that It might issue drain- 
age warrants under a certain contract then in process of completion. 
Eéld, that a purchase of works being built, and the Issuance of warrants 
for the prlce, were wlthin the exception. 

5. SAME— POWEB TO CONTHACT. 

A municipal corporation which bas enjoyed the fruits of a contract fairly 
madé cannot, when called to account, deny the corporate power to make it. 

6. Limitations. 

A city bought property, and Issued warrants against a fund in payment 
therefor, and undertook to collect the judgments and assessments belonging 
to such fund, and apply them to pay the warrants. Hdd, that the city 
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Gould-not avail itself of the. plea of the statute of limitations agalnst the 
holders of the warrants, based on the fact that the city had allowed the 
juâgmenta to outlaw. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisian a. 

The législature of the state of Lotlslana, by an act approved March 18, 
1858, established a System of drainage of certain portions of the parishes of 
Orléans and JefCerspn, which was to be carried on by boards of commissioners 
appolnted for the three drainage districts into which the territory was divided. 
The commissioners were réqulred to prépare plans of the proposed work, glv- 
Ing the namea of the proprietors of the lands to be drained, which were to 
be filed in the mortgage office. The act further provided that notice of the 
fiUng of the plans should be glven by publication, and that, upon the applica- 
tion of the commissioners to the courts specifled in the act, judgments should 
be entered decreeing the lands subject to a first mortgage lien and privilège 
for such amount as mlght be assessed for drainage pnrposes. By a supple- 
mental act approved March 17, 1859, the commissioners were authorized to 
borrow money to carry on the work. By another act, approved March 1, 1861, 
the prior acts were ameijded for the purpose of providing a mode of en- 
forcing assessments when made, and for tliat purpose authorlzing the com- 
missioners to apply to certain courts for the approval and homologation of 
the assessiiieiit rolls, which appi-ovâl and homologation the act deelared "shall 
be a judgment agalnst the property asgessed and the owners thereof, on which 
exécution may issue as on judgments reridered in the ordinary mode of pro- 
ceedlng." The commissioners made, pjans of the work proposed to be done, 
Including thereln the streets, squares, ftiad public places witbin the several dis- 
tricts, as the property of the city of New Orléans; and from tlme to time 
judgments were rendered charglDg thèse public placés, a:s well as private 
property, with the amounts that mlght be assessed for drainage purposes. 
Subsequently assessments were made. In some district? by the commissioners, 
and In others by the board of admlnlstrators of the city of New Orléans, 
which succeeded them under the act of 1871; and judgments were rendered for 
the amounts assessed agalnst thè lands and the qwners, pursuant to the act 
of 1861. Thèse assessments in every instance Included the streets, squares, 
and public places, and the city of New Orléans, as the proprletor thereof. In 
1871 the législature, by Act No. 30 of that year, abollshed the several boards 
of drainage commissioners, transferrlng ail the assets and everythlng apper- 
talning to the drainage districts to the board of admlnlstrators of the city 
of New Orléans, which was subrogated to ail the rights and powers and fà- 
cillties then possessed by thé commissioners; and the board was directed to 
coUect the balance due on assessments, as shown by the books of the First, 
Second, and Thlrd drainage districts, "w-hich said assessinents are hereby con- 
flrmed and made exigible at such time and in such manner as the board of 
admlnlstrators may deslgnate." The act further authorized the board of ad- 
mlnlstrators to make other assessments, and reqnired it to place ail collections 
of drainage aàseîssments to the crédit of the Mississippi & Mexican Gulf Ship- 
Oanal Company,— said company being the corporation charged Undèr the act 
with the drainage work,— and hold the satne as a fund to be''a,pplled to drain- 
age purposes. Under thèse several acts, assessments were made against the 
city on the area;of the. streets and other public places within the drainage 
districts, and reduced to judgment, tb the amount of $696,349.30, and against 
private persons to the amount of $1,003,342.28, of which about $230,000 bas 
been coUected from private property, in cash and drainage. warrants; leaving 
outstandlng at the date of the tiling of the bill in this case uncoUected assess- 
ments to the amount of $1,469,714.47, of which the city owes $696,349.30. 
The canal cpnjpany <;arried on the work untll 1872, when it trausferred ils 
franchise, diç-lnage beats, and maçhinçry to Warnejf^Van Norden,.who there- 
after continued the work, recelvlng warrants against the drainage fund In 
payment of the amount earned. In 1876, af ter more than twq-thirds of tÏÏe 
drainage System had been cbmpletedi thé législature, by l^ct,^"- •'^^ °^ ^^^^ 
year, authorized the city of New Orlefins to acquire, if the cduntil deeined it 
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advisable, the property and franchise of the canal company, or Its transférée, 
at a yaluation to be affixed by appraisers to be appointed by itself ; the price 
to be paid In warrants drawn àgainst the drainage assessments. The same 
act grànted the city the right and power thereafter to dO ail uecessary drain- 
age work, in case it should make the purehaëe. The city availed itself of this 
authority, and on the 6th day of June, 1876, made the purchase at an ap- 
praised value of $300,000, and issued drainage warrants to that amount to 
Van Norden for the price; coveuanting in the act of sale not to obstruct or 
impede, but on the contrary to facilitate by ail lawfûl means, the collection 
and application of the drainage assessments to the payment of the purchase 
warrants. 

On this State of facts the complainant, as holder of $6,000 of thèse warrants, 
brings this suit. The blll, after reciting thèse facts, avers, in substance, that 
upon acquiring the drainage plant and franchises of the canal company thé 
city abandoned ail drainage work, and suff ered the dredge boats and machinery 
purchased as above stated to decay and become valueless, and that by reason 
of the clty's failure to complète the drainage and beneflt the lands the courts 
hâve refused to enforce the collection of the assessments; that, having thus 
abandoned ail drainage work, the city, by its ordinances and by a proclama- 
tion of the mayor, then advised property holders not to pay the assessments; 
and that in conséquence of thèse ordinances and said proclamation, and the 
décisions of the courts, the drainage assessments became practically valueless 
and uncollectible. The blll further avers that the city had issued bonds In 
exchange for drainage warrants given for work, prior to the sale, under the 
authority bf the act of the législature of 1872, to an amount In eXcess of ail 
the drainage assessments, whlch it will claim operated as a discharge of its 
Uabillty as assessee of the streets, etc., and of ail liability It may hâve incurred 
by any derelietion of duty In regard to the assessments against prlvate prop- 
erty, but that this claim was not made known to Tan Norden at the time of 
the purchase, and that he would not hâve parted with his property payable 
out of drainage assessments if he had known that such claim would be set up 
to defeat the payment of the price. The bill closes with a prayer for an ac- 
eounting of the drainage îund, Including the amounts due by the city, and 
the application thereof to the payment of the complainant's warrants, and 
those held by others simllàrly situated who may come In and avall themselves 
of the beneflt of the blll. 

To this blll the défendant filed a demurrer, both gênerai and spécial, assign- 
Ing for cause (1) want of jurisdiction in the circuit court; (2) waiit of equity 
in the blll; and (3) that the mattérs sought to be litigated had been decided 
adversely to the complainant's pretensions In the case of Peake v. City of 
New Orléans, 139 U. S. 342, 11 Sup. Ct. 541. The demurrer was sustained and 
the bill dismissed by the circuit court, and the cause was removed hère on 
the appeal of the complainant. This court, being In doubt as to the application 
In Peake v. City of New Orléans, Supra, to the case made by the bill, certifled 
the foUowing questions to the suprême court foradvice and instructions: 
"First. Is the city of New Orléans, under the warranties, express and implied, 
contained in the contraet of sale of June 7, 1876, by which she acquired the 
property and franchise from Warner Van Norden, and under the averments of 
the bill, estopped from pleadlng against the complainant the Issuance of 
bonds to retiré $1,672,105.21 of drainage warrants issued prior to said sale, 
as a discharge of her obligation to account for drainage funds collected on 
prlvate property, and as a discharge of her own liability to that fund as as- 
sessee or the streets and squares? Second. Should the décision In the case of 
Peake' V. City of New Orléans, 139 TJ. S. 342, 11 Sup. Ct. 541, be held to apply 
to the facts of this case, and operate to defeat the complainant's action?" 
The court declined to answer the second question, on the ground that it prac- 
tically sùbmitted the whole case, but answering the firsf, after reciting the 
facts, said: "And now the question is whether the city Is not estopped to 
plead In défense of liability on thèse drainage warrants the fact of prior issue 
of bonds to a larger amount than that assessed against the areas of its streets 
and squares, and collected from prlvate property. We think this question 
must be answered in the affirmative. The city, in respect to the purchase 
of this property from the canal company and its transférée, and in the obliga- 
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tlons assumed by the warrants Issued, aeted voluntarlly, It was not In réf- 
érence to thèse matters, as It was to those considered In Peake v. City of New 
Orléans, 139 U. S. 342, 11 Sap. Ct, 5il, a compulsory trustée, but a voluntary 
contracter; and the proposition which we afflrm is that one who purchases 
property, contractlng to pay for It put of a particular fund, and issues war- 
rants therefor payable out of tliat fund,— a fund yet partlally to be created, 
and created by the performance by him of a statutory duty,— cannot deliber- 
ately abandon that duty, take active steps to prevent the further création of 
the fund, and then, there belng nothing in the fund, plead in défense to a lia- 
bility on the warrants drawn on that fund that it had, prier to the purchase, 
pald ofC obligations theretofore created against the fund. Whatever equity 
nsay do In setting ofC, against ail warrants drawn before thls. purchase from 
the canal Company and its transférée, the bonds issued by the clty (and in re- 
spect to that matter we can only jefer to Peake v. City of New Orléans, 
supra), it by no means foUows that the city can draw new warrants on the 
fund in payment for property whlch It voluntarlly purchases, and then aban- 
don the work by whlch alone the fund could be made good, resort to meang 
within Its power to prevent any payments of assessments into that fund, and 
thus, after violating its contract promise not to obstruct or Impede, but on 
the contrary facilitate by ail lawful, means, the collection of the assessments, 
plead its prior Issue of bonds as a reason for evadlng any liability upon the 
warrants. One who purchases property, and pays for it in warrants drawn 
upon a particular fund, the création of which dépends largely upon his own 
action, Is under an implled obligation to do whatever Is rea?onable and fair 
to make that fund good. He, cannot certainly so act as to prevent the fund 
being made good, and then say to his vendor, 'ïou must look to the fund, and 
not to me.' We are clear in the opinion, therefore, that the flrst question must 
be answered In the affirmative." Warner v. City of Nev? Orléans, 17 Sup. Ct. 
892. Being thus advised, and being satisfled that. the complainant was entitled 
to the relief prayed, thls court itself answered the second question in the 
négative, reverséd the decree appealed from, and directed the circuit court to 
overrule the demurrer. See Warner v. City of New Orléans, 26 C. C. A. 508, 
81 Fed. 645. The clty subseguently flled an answer at great length, admittlng 
that Judgments were rendered against It, as alleged In the blll, for the amount 
assessed against the streets, squares, and public places, but alleged that the 
assessments flrst levled by the commissioners, and afterwards extended by the 
board of admlnlstrators to the clty, were nuU and void because levled on 
public property exempt from taxation, and that the judgments against the 
clty therefor were for the same reagons also void. The answer further allèges 
that the city bas performed its full duty in relation to the collection of assess- 
ments against private property, but adroits that the proclamation referred to 
In the bill, advising property owners not to pay drainage assessments, was 
issued by the mayor under ^uthority pf an ordiuance of the city. It further 
allèges that the drainage plans made: by the canal company were so defeetive 
that their completlon would hâve been of no beneilt to the property attempted 
to be drained; that the work done under them was also defeetive and of no 
value, and that for thèse reasons the city was justifled in suspending the 
further prosecution of the work, which resulted In the décision of the suprême 
court in the case of Davidson v. City of New Orléans, 34 La. Ann. 170, declaring 
judgments for drainage assessments void for failure of considération; and that 
thls décision has become the settled rule of law in the state, rendering further 
collections impossible, but that notwithstanding thls décision the city has con- 
stantly and at ail tlmes endeavored in every way possible to realize the assess- 
ments. And the city files an account showing the collections made in 1871 to 
June 20, 1891, inclusive, and the disposition thereof, as a sufficient compliance 
with its duty as a trustée. In conclusion the city pleads the appointment of a 
receiver for the drainage fund by the circuit court, and, the prescription of flve 
and ten yeara in bar of the bill, and Ihe issuance of the bonds under the act 
of 1872, as a discharge from ail liability, and the décision in Peake v, Clty 
of New Orléans as res adjudicata on ail the issues in the case. 

Richard De Graj, Wm. Grant, and John D. Eouse, for appellant. 
Branch K. Miller and Samuel L, Gilmore, for appellee. 
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Before PAEDEE and McCOKMICK, Circuit Jadges, and 
SWAYNE, District Judge. 

SWAYNE, District Judge (after stating the facts as above). As to 
iiearly ail of thèse défenses, we might well rest our décision in this 
case on the opinion of the suprême court expressed in answer to the 
certifled question. Ail the facts averred in the bill hâve either been 
admitted by the answer, or abundantly established by évidence. In- 
deed, the only fact in dispute between the parties is the question of 
responsibility for the alleged defects in the drainage plan. So far, 
however, as the answer attempts to fasten this responsibility on the 
canal company and Van Norden, its transférée, as a défense to this 
action, it is entirely unsupported by the évidence, as the counsel for 
the city very f rankly admitted in their argument at the hearing. The 
gênerai plan under which the work was undertaken by the contracter 
was prescribed by the législature in the act of 1871, which directed the 
canal company to dig canals above, below, and in the rear of the city, 
and with the earth removed therefrom to build levées to protect the 
city from overflow, and to dig such interior canals as might be neces- 
sary for the drainage of the city and the lands in the rear; but the 
right to prescribe the location and number of ail the canals was ex- 
pressly vested in the city. As a matter of fact, the city, through 
its ordinances, based on the recommendation of the city engineer, 
located each of the canals that were excavated, and exercised direct 
supervision over the work, which the assistant engineer having charge 
of the work says was done strictiy in accordance with the spécifica- 
tions furnished by the contractor, and well done. The principal ob- 
jections made to the plan by some of the eminent engineers who hâve 
testified are that it was net sufQciently extensive to meet the future 
requirements of a growing city like New Orléans, that it did not pro- 
vide the number of interior canals necessary to hold and carry off the 
excessive rainfall, and that the method of discharging the drainage 
water by means of pumps into the lake was too expensive, and wa» 
wrong from a sanitary point of view. Testifying by the light of ex- 
périence and investigation made by them since 1871, they give it as 
their opinion that a greater number of canals should be excavated 
than called for by the plan, and that the drainage ought to be dis- 
charged into Bayou Bienvenue, some distance below the city proper, 
through the main canal, by means of a séries of pumping stations. 
Other engineers of equal réputation — notably, Mr. Bell, who, as engi- 
neer of the city in 1871, devised the plan now condemned, and the prés- 
ent city engineer, and others — testify that the plan was a good one, 
and, if carried ont, would have-accomplished the drainage of the city. 
The cost of completing the work after the city purchased the drain- 
age plant, as testified to by some of the witnesses for the défendant, 
would hâve been about |500,000, if paid for in cash, and not in war- 
rants. But it now appears that a new plan of drainage has recently 
been adopted, which, incorpora tin g and using ail the old works, is 
estimated to cost about $8,000,000. Without commenting further 
on the évidence on this part of the défense, our conclusion is that the 
plan under which the work was done by the canal company and its 
87 F.— 53 
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transférée WGuld^ if carried out as contemplated, hâve mifficiently ac- 
complished the drainage of the lands within the several districts to 
render the assessments available, if the city had kept the work in 
serviceable Gondition after its completion, as thé law required. It 
is à singnlàr fact that, while the answer in this case charges the fail- 
ure of the drainage to the alleged defective plan and the work of the 
contracter, the principal ground of the décision in Davidson v. City 
of New Orléans, 34 La, Ann. 170, for annulling the judgment for 
one of thèse assessments, is that the city had abandoned the work, 
without any prohability of renewing it, so that the. work, in its in- 
complète state, was a détriment, rather than a beneflt, to the lands. 
The failure of considération which worked the destruction of the 
drainage fund was therefore, as adjudged by the suprême court pf 
the state, caused directly by the fault of the city. Its conduct in 
this and other respects was a violation of its duty as a trustée, and 
was a breach of the covenant contained in the act of purchase, "not 
to obstruct or impede, but on the contrary to facilitate by ail lawful 
means, the collection of the drainage assessments." Treating the 
city, therefore^ as a trustée, under an express duty to do whatever 
was reasonably required to makè the drainage fund available for the 
purpose of paying the purchase watrants, a court of equity will apply 
the maxim "that equity looks upon that as done which ought to hâve 
been done." "The true meaning of this maxim is that equity will 
treat the subject-matter, as to ail collatéral conséquences and inci- 
dents, in the same manner as if the acts contemplated by the parties 
had been executed exactly as they ought to bave been. * * * 
They are also deemed to hâve the same conséquence attached to them, 
so that one partyj or his privies, shall not dérive beneflt by bis lâches 
or neglect, and the other party, for whose profit the con tract was dé- 
signée!, shall not suffer thereby." 1 Story, Eq. Jur. § 64g. The city 
must therefore be treated as having done whatever was necessaiy to 
rendér the assessments available, and should be held to account for 
the drainage fund, as if collected and in hand. 

It is claimed, however, that the city is not bound to account for 
the assessments and judgments against itsélf, as the quasi owner 
of the streets and other public places, on the ground that such assess- 
ments and judgments should be considered void ab initio, for the rea- 
son that public property is exempt from taxation. But we think the 
city, by drawing thèse warrants against the drainage fund, composed 
largely of thèse very assessments and iudgments, is, under the prin- 
ciples laid down by the suprême court in the présent case, estopped 
to deny their existence and validity, to the same extent that it is 
estopped from settîng up the issue of bonds under the act of 1872 as a 
discharge of its gênerai liability as trustée with référence to the fund. 
As an original question, however, the authorities seem to aiBrm the 
liability of a municipal corporation for its proportion of the cost of 
local improvements, independently of the existence of any estoppel. 
In Re New Orléans Drainage Co., 11 La. Ann. 338, the suprême court 
of Louisiana held the city of New Orléans liable for assessments made 
on the area of the streets under the act of 1835, which is sirailar in 
ail respects to the acts involved hère, except that the assessments in 
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tliat case had not been ratifled by the législature, as was done in 
this instance by the act of 1871. This case bas since been comment- 
ed upon and aiîSrmed in Marquez v. City of New Orléans, 13 La. Ann. 
319, and Correjolles v. Succession of Foucher, 26 La. Ann. 362, and in 
Paving Co. v. Gogreve, 41 La. Ann. 259, 5 South. 848. The matter of 
local assessments bas been the subject of judicial inquiry in other 
States, notably by the suprême court of Ilhnois in the case of County 
of McLean v. City of Bloomington, 106 111. 209, where ail the objec- 
tions raised in this case bave been elaborately considered, and de- 
cided in harmony with the case above quoted. Says the court in that 
case: 

"The objections may be included under three heads: First, that public prop- 
erty is exempt from spécial assessments; second, that the statiite under which 
the State Is proceeding does not authorize any assessments against the property 
of the county; third, that the judgment cannot be enforced by the sale of the 
property, and no other mode of enforcing such judgments can be resorted to. 
It is not claimed the fîrst objection has the direct sanction of the statutes in 
Its support, but the contention is such property Is expressly exempt from taxa- 
tion, and spécial assessments are included within the meaning of the word 
'taxation.' We hâve been toc long and too flrmly committed to the doctrine 
that exemption from taxation does not exempt from spécial assessments to 
now admit that it is even debatable. * ♦ ♦ ïhe distinction between taxation 
and spécial assessments is also clearly made in our présent constitution, and 
while providing that the gênerai assembly may exempt the property of the 
State, counties, and other municipal corporations from the former, makes no 
such provision in regard to the latter, but on the contrary * * * authorized 
the gênerai assembly to vest the corporate authorltles of clties, towns, and 
villages with povs^er to malie local improvements by spécial assessments, 
wlthout any restriction as to the property to be assessed. The second objec- 
tion rests entirely on the assumption that, to include the property of counties, 
it should be expressly named, and that language, hovrever comprehensive, in 
gênerai terms only, Is not sufficient. The rule held by this court Is directiy 
the reverse of this assumption. The exemption, and not the Inclusion, must 
speciflcally appear. • * * The question relates solely to the right of the 
State to apportion the public burden upon public property, in common vrlth 
private property, in proportion to the benefit conferred upon that property. 
The remaining question, we think, Involves no serlous difflculty, although 
at flrst blush it may seem to do so. We certainly do not hold the court-house 
square may be sold, and title passed to private parties or to the cIty. In 
Taylor v. People, 66 111. 322, we held that in such cases the amount should be 
paid out of the treasury. The distinction hère made between taxes and local 
assessments has been fuUy recognized by the suprême court of Louisiana in 
Oharnock v. Levée Co., 38 La. Ann. 326, and in Paving Co. v. Gogreve, 41 La. 
Ann. 263, 5 South. 848, where the Drainage Case in 11 La. Ann. 338, is cited 
with approval." 

Whether the obligation for thèse drainage assessments had its 
origin in the original acts of 1858, 1859, and 1861, or was cast upon the 
city by the act of 1871, conflrming the assessment rolls, upon which 
the city was named as a debtor, or results from judgments based on 
thèse rolls, the amount of the assessments constitutes a lawful debt 
of the city, which must be discharged by the exercise of the power 
of taxation; such power being the usual, and in most instances the 
only, raethod by which municipal corporations can discharge their in- 
debtedness. U. S. v. City of New Orléans, 98 U. S. 381; Wolfi y. 
City of New Orléans, 103 U. S. 358. 

It is urged, however, that the contracts of purchase made in 1876 
are null and void, because they operated to increase the debt of the 
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city, in violation of the amendment of tlie constitution of the state 
àdopted in 1874. This assumption is based on the theory that assess- 
ments against the city were at that time void, and that to now en- 
force them would be to increase the city debt. It is said, also, that 
the city was not at that time the primary debtor for assessments 
against private property, and that, if the court should now impose 
a liability on the city for the dereliction of duty charged in the bill, 
it woiild create a new debt, which will corne within the prohibition. 
We cannot concède the correctness of this argument. It is true 
the amendment prohibited any increase of the city debt after January 
1, 1875 ; but it also expressly provided that it should not prevent the 
issue of drainage warrants to the transférée of the contract, under 
Act No. 30 of 1871, payable eut of the drainage taxes. But it seems 
clear to us that by express terms the amendment excludes, and in- 
tended to exclude, from its opération, the liability of the city growing 
eut of its relation to drainage matters, including the city's liability 
as assessee of the streets and public places, as shown by the assess- 
ment rolls. Indeed, it would seem that the authority to issue war- 
rants against the drainage fund after that date necessarily implied an 
aflSrmance of the right of the city to proceed to the eompletion of the 
drainage wo»k then in progress, and imposed a corresponding duty 
on the city to collect and apply ail the drainage assessments to the 
payment of the warrants. Thèse taxes, being then liabilities of the 
city, cannot by any cause or reason be included in the clause pro- 
kibiting an increase of the debt of the corporation without imputing 
to the authors of the constitution an intent to defraud those who 
might deal with it under the invitation of the constitution. We can- 
Qot give to the organic law of the state a construction so répugnant 
to honesty and good morals; nor do we believe the législature, in 
authorizing the city to purchase the property of the transférée of the 
canal company, nor the city, in making the purchase for the purpose 
of carrying on and completing the drainage, contemplated defraud- 
ing the vendor by invoking any such inéquitable construction. Even 
admitting that the purchase created a debt in excess of the limitation, 
the most that can be said is that it was made in error of law, which, 
according to article 1846 of the Civil Code of Louisiana, cannot be 
alleged to acquire the property of another. This principle is embed- 
ded in the civil law, as shown by the learned disquisition of D'Augues- 
seau, to be found in the second volume of Poth. Obi. p. 350. The 
same principle is recognized by the suprême court in Railway Co. v. 
McCarthy, '96 tJ. S. 258, in which the court says that a corporation, 
having enjoyed the fruits of a contract fairly made, cannot, when 
called to account, deny the corporate power to make it. 

The only remaining question which requires considération is the 
plea of prescription, and that, we think, cannot be maintained. The 
act of sale created an express trust, in which the city undertook, as 
a trustée, tP collect and apply the drainage assessments to the pay- 
ment of the warrants given for the prîce of the property sold to it. 
This trust was a continuing and executory one, and the universal rule 
in such cases is that the statute of limitations is not set in motion 
until the trustée bas disavowed the trust, and notice of his répudia- 
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tion has been brought home to the cestuis que trustent. Perry, Trusts, 
§ 24; Lewis y. Hawkins, 23 Wall. 119. TMs rule has been expressly 
recognized and applied by the suprême court of Louisiana in Insur- 
ance Co. V. Pike, 32 La. Ann. 483, where it is held that prescription 
against the right to demand an accounting begins to run only from 
the date of the last act performed by the trustée with référence to the 
trust. In that case the act which was held to be a récognition of the 
trust consisted of a crédit entry, for money collected, made by the 
défendant in the books of the insurance company, of which he was 
treasurer. In the présent case the city allèges in its answer that it 
has constantly endeavored, by suits and otherwise, to collect the 
drainage assessments, thus afiQrming the trust, and has flled an ac- 
count showing the collection of the assessments up to June 20, 1891, 
— only three years prior to the date of the bill flled. Notwithstand- 
ing thèse facts, it is still insisted that the judgments against the city 
are prescrihed, under the laws of the state, because they hâve not 
been revived within 10 years since their rendition, even if the city 
has continued to act as trustée up to the time of the filing of the bill. 
We cannot understand upon what theory the city can claim a release 
from its indebtedness to the drainage fund by pleading its own neg- 
lect to revive the judgments, if the proceedîngs to revive were neces- 
sary to keep them in force. Such a pretension has neither the sanc- 
tion of reason nor authority. On the contrary, the- maxim, "Contra 
non valentem," is universally applied as between a trustée and an 
estate represented by him. And so in this state it has been held 
that neither a claim of an administrator against the estate he repre- 
sents, nor the daims of the estate against him, are subject to pre- 
scription, as long as he remains a trustée. In re Farmer, 32 La. Ann. 
1037; McKnight v. Calhoun, 36 La. Ann. 408. The reason given by 
the court for the application of the maxim in thèse cases is that an 
administrator, from the very nature of things, cannot sue himself, if 
a debtor to the estate, nor sue the estate, of which he is the sole 
représentative, if he is a creditor. Moreover, it is doubtful whether 
statutory assessments of the character in question are subject to any 
prescription at ail. Indeed, the suprême court of the state bas held 
in Reed v. His Creditors, 39 La. Ann. 115, 1 South. 784, citing State 
V. Jackson, 34 La. Ann. 178, and Davidson v. Lindop, 36 La. Ann. 765, 
that, tax laws being sui generis, the prescription of the Civil Code does 
not apply to thera, from which it may be taken, as a gênerai rule in 
such matters, that, unless a law under which an assessment is levied 
provides a limitation, noue exists. 

On a full considération of the case, we think the decree appealed 
from should be reversed, and that a decree should be entered by the 
circuit court in favor of the complainant for the sum of |6,000, with 8 
per cent, interest from June 6, 1876, as stipulated in the warrants 
sued on, and that an account should be taken of ail the drainage as- 
sessments, including those reduced to judgments against the city as 
assessee of the streets, squares, and other public places, as well as the 
assessments against private property and persons, allowing crédits for 
the amounts heretofore collected and properly expended, but without 
allowing for the bonds issued under the act of 1872. Opportunity 
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should be given the holders of outstanding purchase warrants of tîie 
character of those held by the complainant to corne before the mas- 
ter on the invitation contained in the bill, and make proof of the 
àmounts due them; and they should be admitted to share in the trust 
fund, upon offering to contribute to the cost and expenses of the liti- 
gation. In accordance with thèse views, and to prevent any unneces- 
sary delay arising from a misunder standing of the flndings now and 
heretofore expressed by this court and the suprême court, the circuit 
court is directed to enter a decree as follows: 

"(1) It is decreed that the city of New Orléans is a debtor to John 
G. Warner, complainant, in the sum of |6,(KK), with 8 per cent, interest 
thereon from June 6, 1876^ as stipulated in the warrants sued on, and 
that he is entitled to be paid said sum, in principal and interest, 
out of the drainage assessments set forth in the bill flléd herein. 

"(2) The said drainage assessments, including those against the 
défendant as assessee of the streets, squares, and public places, as 
well as those against the owriers of private property, be, and the same 
are hereby, declared to constitute a trust fund in the hands of the 
city of New Orléans for the purpose of paying the daims of com- 
plainant and other holders 6f the same class of warrants issued under 
the act of sale from "Warner Van Norden, transférée to said city, 
under authority of Act No. 16 of the législature of the state of Louisi- 
ana, approvèd February 24, 1876. 

"(3) That it be referred to one of the masters of the court to take 
and state an account of ail said drainage assessments, and for that 
purpose he is authorized to recuire the production before him of the 
assessmeût rolls and other records appertaining to such drainage as- 
sessments, by any person having possession thereof, and to examine 
witnesses touching ail such matters. In taking and stating such ac- 
count thé master is directed to charge the défendant as well with the 
amount of drainage assessments against the city, the area of the 
streets, squares, and public places, as with those against the owners 
of private property, with interest thereon as prescribed by law, and 
to give crédit only for the sums already collected and properly ex- 
pended by the défendant in the exécution of the trust, but that no off- 
set be allowed for the bonds issued in exchange for drainage warrants 
under the act of 1872. 

"(4) It is further ordered that said master give 30 days' notice, by 
advertîsement in a newspaper published in New Orléans, to ail hold- 
ers of warrants issued as aforesaid, to anttear before him and estab- 
lish their claims. And it is further ordered that said warrant hold- 
ers be entitled to establish their claims before the master in the flrst 
instance, without being required to file formai interventions, or to 
obtaîn spécial leave of court, and that they be entitled, upon making 
satisfactory proof, to the fuU benefit of the proceeding. 

"(5) It is further decreed that upon the coming in of the master's 
report, and its confirmation^ the complainant and ail those who hâve 
established claims under the fourth clause of this decree will be enti- 
tled to an absolute decree against the défendant for the amounts 
found due them, if the fund established by the accounting shall be 
suificient, but, if not sufflcient to pay such claims in fuU, then for the 
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proper pro rata thérebf, and shall be entitled to hare exécution thereof. 
It is further ordered that the complainant and ail other parties in 
interest hâve leave to appl^ to the court for such other and further 
orders ais may be necessary, from time to time, to carry this decree 
into full effect, and that the défendant pay ail costs of this suit." 

For the purpose of awarding the relief to which the complainant ia 
entitled, the decree appealed from is reversed, at the costs of the ap- 
pellee, with directions to the circuit court to enter the decree herein 
prescribed. and ofherwise to proceed in the cause in accordance witb 
this opinion. 



GEEEN r. CITY OF LYNN, MASS. 

(Circuit Court of Appeals, First Circuit April 1, 1898.) 

No. 240. 

APPBAIi AND ErROR— TiMB OP TakiNG PrOCEEDINGS. 

Under Act March 3, 1891 (26 Stat. 829, c. 517, § 11), an appeal to the 
circuit court of appeals must be talien within six months after the entry 
of the decree sought to be reviewed. Eeld, that the filing of the pétition 
for appeal, and assignments of error, in the otïice of the clerk of the circuit 
court within the statutory perlod, was not sufficient. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This case was heard In the circuit court upon the pleadings and proofs; 
and thereupon a final decree was entered on February 23, 1897, for the com- 
plainant, deereeing letters patent, reissue No. 4,372, dated May 9, 1871, to 
Nelson W. Green, for improvemeat In methods of constructing artesian wells, 
to be a good and valid patent, and that the complainant recover from the 
défendant, as profits from its infringement of said patent, $11,423.87, with 
interest thereon from the date of the master"» report to the date of the entry 
of the final decree, amountlng to $508.45, and costs of suit, amounting to 
$2,407.52, and aiso deereeing letters patent No. 218,875, dated August 26, 
1879, to Nelson W. Green, for improvement in water-supply system for cities, 
etc., to be void for want of novelty, and that the bill be dismissed as to thàt 
patent. The défendant, the city of Lynn, appealed from this decree of the 
circuit court; and its appeal was duly entered in this circuit court of appeals, 
and is hère pending, being numbered and entitled: No. 220. City of Lynn v. 
Green, 34 C. O. A. 684, 93 Fed. 988. The complainant, Nelson W. Green, also 
appealed from the decree of the circuit court, and his appeal was duly entered 
in this circuit court of appeals, being numbered and entitled: No. 240. Nelson 
W. Green v. City of Lynn. This report relates only to the appeal of Nelson W. 
Green, No. 240. The record upon the appeal of Nelson W. Green was filed and 
the case doclieted January 21, 1898, and was heard February 12, 1898, on 
motion to dismiss the appeal. 

Bowdoin S. Parker, for appellant. 

Robert P. Herricli and Guy Cunningham, for appellee, 

Before WEBB, ALDRICH, and BROWN, District Judges. 

PEE CURIAM. We are of the opinion that this appeal was not 
taken within six months after the entry of the decree sought to be 
reviewed, as required by the act of March 3, 1891 (26 Stat. 829, c 
517, § 11), and that for this reason we hâve no jurisdiction thereof. 
The date of the entry of the decree in the circuit court was Febmary 
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24j 1897. The six-months period expired August 24, 1897. The péti- 
tion for an appeàl, with the assignment of errors, was flled in the 
office ofithe clérli of the circuit court August 17, 1897. Nothing 
furthér was done within the six-months period. December 11, 1897, 
the followihg indorsement was made upon the pétition: "Mémoran- 
dum. This appeal is allowed, although I doubt whether it was sea- 
Bonably perfected. W. L. Putnam, U. S. Circuit Judge." On the 
same day Judge Putnam signed a citation dated December 11, 1897, 
and approved an appeal bond dàted November 2, 1897. 

In Barrel v. Transportation Co., 3 Wall. 424, a pétition for an ap- 
peal had been filed in due time in the office of the clerk of the circuit 
court. • Nevertheless the court said: 

"The filing of It In the clerk's office, even Jf It could be regarded as addressed 
to the circuit cpurt, would be of no avall, unless accompanied by an allowance 
of an appeal by that court." 

See, also, Pierce v. Cox, 9 Wall. 786. 

Though the suprême court has often said that sigqîng a citation or 
approving a bond is équivalent in law to the allowance of an appeal, 
it has never said, so far as we can discover, that an allowance in 
some fonn could be dispensed with, nor intimated that the limitation 
of time could be disregarded,, and allowance made aifter its expiration 
be effectuai. The act of March 3, i891, by its provisions recog- 
nizes the necessity for an àllowamce; and the uniform practice of 
filing both the pétition and the allowance before the expiration of 
the statutory period seems-to be in accordance with the views of 
the suprême court as to the essential requirements which must be 
complied with before an appeal can be said to be "taken." In Parrar 
V. Churchill, Î35 U. S. 609, 10 Sup. Ct. 771, it is said: 

"And so, whèn a cross appeal is allowed by a justice of this court, the 
pétition and order of allowance must be flled in the court below, in order to the 
due taklng of the cross appeal, under the statute." 

See, also. Crédit Co. v. Arkansas Cent. Ry. Co., 128 U. S. 258, 261, 
9 Sup. Ct. 107; Edmonson v. Bloomshire, 7 Wall. 306; Evans v. 
Bank, 134 U. S. 330, 10 Sup. Ct. 493; Brooks v. Norris, 11 How. 204; 
The Dos Hermanos, 10 Wheat. 306; Seymour t. Freer, 5 Wall. 822; 
Yeaton v. Lenox, 7 Pet. 220; The Enterprise, 2 Curt. 317, Fed. Cas. 
No. 4,497; Warner v. Railway Co., 4 C. C. A. 670, 54 Fed. 920, 922. 

The appeal is dismissed, and the costs of this court are adjudged to 
the appellee. 



TOUETELOT v. FINKB. 

(Circuit Ck)urt, S. D. Ohlo, W. D. June 21, 1898.) 

1. ExKCtJTOBS— Residuaby Legatek., ^ 

By the gênerai law, the title of an exécuter to decedent's Personal prop- 
erty is the same as that of an administrator; and, under a will whereby 
the reslduum of the testator's Personal property Is bequeathed, the leg- 
atee does no:t take title to the spécifie goods, but only to thelr proceeds 
on distribution. 
S. National Banks— Assbssment op Stock— Who abb Shaeeholdees. 

An executrix, who is also the sole devisee and legatee under a will, does 
not acquire title to national bank stock constituting part of the estatfe, 
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80 as to prevent the estate from being llable to an assessment made by the 
comptroller of the currency, merely by the fact of having paid or secured 
ail thé debts owing by décèdent, the estate still remalning unsettled. 

This was an action by E. C. Tourtelot, receiver of the Second Na- 
tional Bank of Grand Forks, N. D., against Catherine M. Finke, 
executrix of the estate of John B. Pinke, to recover an assessment 
on certain shares of the bank's stock which belonged to John B. 
Finke in his lifetime. The case was heard on demurrer to tbe 
complaînt. 

Craighead & Craighead, for plaintiflE. 
Oscar F. Davisson, for défendant 

SEVERENS, District Judge. The plaintiff in this suit, who is 
the receiver of an insolvent national bank, sued the défendant, as 
executrix of the estate of John B. Finke, to recover an assessment 
on certain stock of said bank, which he held in his lifetime, said 
assessment having been found necessary in liquidation of the affaira 
of the bank for the purpose of paying its debts. John B. Finke 
died two years or more before the failure of the bank, having left 
a will, wherein he made his wife, Catherine M. Finke, his sole devisee 
and legatee, subject, of course, to the payment of his debts, and 
made her the executrix of his will. The will was probated, and 
Catherine M. Finke was conflrmed as executrix, qualified, and en- 
tered upon the discharge of her duties as such. By the second 
paragraph of her answer, she sets up in défense the matters above 
recited, and states that, upon having qualified as executrix, she at 
once entered upon, and bas ever since been, and is now, discharging, 
the duties of said trust; that she duly elected to take under the 
will of her said husband, according to the law of the state of Ohio, 
instead of standing on her rights under the law of that state as 
the widow of the deceased; and that she took possession of the as- 
sets of the estate, converted them into money, and paid the debts 
of the estate, — that is to say, as must be inferred from that which 
next foUows, she converted some of the assets into money, and paid 
the debts, for she further proceeds to state that ehe is now the 
"owner and holder, and entitled to, and in possession of, ail the 
assets belonging to the estate of the said John B. Finke not here- 
tofore disposed of by her; and that she is now, and was at the 
time of the appointment of the receiver of the Second National 
Bank of Grand Porke, N. D., and before said bank became insolvent, 
the owner and holder of the twenty-five shares of stock formerly 
owned by the said John B. Finke; and that ail the indebtedness of 
the said pstate not secured by mortgage on real estate was paid 
or secured to be paid by her long prior to the appointment of plaintiff 
as receiver." The plaintiff demurs to this paragraph of the answer, 
insisting that it doee not set up a valid défense. 

The décisive question in the case is: Who was the owner of this 
bank stock at the date of the failure of the bank and the order of 
the comptroller putting it in the course of liquidation? It is urged 
for the défendant by her counsel that, upon the facts stated in this 
paragraph of the answer, Mrs. Pinke was the owner of it in her own 
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right, and'that ït was not theii a part of the asset§ of the èstate. 
On thé pther hand, for the plaintiff it is claimed thàt it is afflrma- 
tively shown that this bank stock was part of the estate of John 
B. Fjnke, and weiit into the hands of the executrix as such, and 
that the facts stated in the second paragraph of the answer do not 
show tliat it has ever ceased to be a part of the assets of the es- 
tate; or, to put it in another way, that the facts stated do not show 
thdt the title to the property has ever been transferred from her as 
executrix to herself as owner in her own right. The question is 
one of some difliculty, and altbough it is probable such cases must 
hâve occurred, no reported case, bas been brought to the attention 
of the court, or has been found, in which such a question has been 
determined. The allégation iû this paragraph that Mrs. Finke has 
become "the owner and holder of the twenty-five shares of stock 
formerly belonging to the said John B. Finke" is the allégation of 
a légal conclusion, and the question must be resolved upon the facts 
upon which this conclusion is based. 

By the gênerai law prévalent in this country, the title of an exécu- 
ter to the decedent's personal property is' the same as that of an 
administrator; and, under a will whereby the residuum of the tes- 
tator's Personal property is bequeathed, the legatee does not take 
title to the spécifie goods, but only to their proceeds, Unless there 
is some spécifie provision in the will to the contrary, the executor 
takeS and holds the personal property, and, in due course, cou- 
verts it into money, and, upon the settlement of his accounts, the 
proceeds, if the debts hâve been paid, are ordered to be paid over to 
the legatee. The only différence between the distribution when 
ordered to be made of testate personal property and that which is 
not testate is that in the former case the will stands for the law in 
dîrecting the probate court in respect of its order for the disposi- 
tion of the property, while in the latter case the statute of the 
state is the guide of the court in the matter. The contention of 
thfr défendant involves the idea that it was compétent for her, as 
executrix, to turn this stock over to herself as an individual, and 
thèreby detach it from the assets of the estate; but it is diiBcult to 
see how upon any possible conception of the Situation it was com- 
pétent for her to db that. It shonld be observed, however, that 
theré is nO distinct allégation in the second paragraph of the an- 
ftwei" that even this was donc, and the most that can be said is 
that shë- daims that it is a légal conséquence ôf the facts which 
ate pleaded. In some of the states, in Massachusetts for example, 
thére has long been statutory provision giving the right to a residu- 
aryîdevisee and legatee who has become executor to give bond for 
the payment of debts and legacies ; and, by express provision of 
the statute, thé executor is not required to return any inventory, 
or to présent any list of débts or claims, or to settle any account. 
Thè bond takes the place of the property, and thereupon the title 
of the legatee or devisee becomes complète and perf ect. But no 
such statute in the state of Ohio has been brought to my atten- 
tion, and ï suppose none exlsts. It is not stated in the paragraph 
of the answer under considération that such bond was ever given, 
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nor does it appear that, at the time when the bank became insbl- 
vent, ail the indebtedness of the estate had been paid; for there is 
an exception in the allégation of the answer in that particular. 
which States that at that time "ail of the indebtedness of the said 
estate not secured by mor-tgage on real estate was paid or secured 
to be paid by this défendant" This exception admits that the in- 
debtedness had not ail in fact been paid. The substance of the 
paragraph, taken as a whole, shows that the 25 shares of stock 
came to the executrix as assets, hâve ever since continued in the 
same plight, and that the estate bas not been settled. Possibly, 
it may be compétent for the probate court, when such final settle- 
ment takes place, to turn over in specie any particular articles of 
Personal property, instead of their proceeds; but it is useless to 
speculate how this may be, and in this instance it will not be im- 
portant, the stock being worthless. Upon gênerai grounds of equity, 
it would seem that, as between an executor and a residuary legatee, 
the liability upon shares of stock in a national bank which was 
contingent in the lifetime of the owner, but becomes fixed during 
the course of administration, should be charged upon the assets of 
the estate. The residuary legatee has not yet either the title, pos- 
session, or control of the estate. I am unable to see any solid ground 
on which the receiver could bring suit against the legatee. If he 
were to obtain judgment, it must then be compétent to seize the 
property of the legatee; and ail this may happen before it is certain 
whether he gets anything substantial by his legacy or not. It is 
not necessary to détermine how the matter might stand if the be- 
quest were of spécifie articles which had, under some order of the 
court, been turned over in the course of administration to the legatee; 
but where, as hère, the bequest is not spécifie, but is only of the ulti- 
mate assets of the whole estate, I think that, for aught that is 
set up in the second paragraph of the answer, the suit is rightly 
brought. The demurrer will be sustained, and order may be en- 
tered accordingly. 



WILDER et al. v. CITY OF NEW ORLEANS. 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1898.) 

No. 409. 

1. Drainage Warrants— Appointmhnt of Receiver— Liability of Citt. 

By Act La. No. 30, 1871, tlie board of administrators of the city of New 
Orléans was autliorized to malce and coUeet drainage assessments, and liold 
the amount coUected in trust for the payment of warrants issued for drain- 
age work done by parties to whom the whole drainage worlî was by said 
aet intrusted. June 7, 1876, by authority of Act No. 16, 1876, the city pur- 
ehased the drainage franchise and property for $300,000, and issued drain- 
age warrants tlierefor. In 1891 a receiver was appointed by the circuit 
court, to whom the city transferred the assets and property of the drainage 
fund. Held, that holders of warrants issued for such purchase are not re- 
stricted for their payment to funds in the hands of the receiver, but are 
entitled to a judgment against the dty, to be paid eut of the drainage taxes 
ccllected by it. 
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8. APPOiNTMBiNT off Eecbiver — Abatement 'of Pending Actions. 

The appointment of a receiver of the property of a débtor' floes net atiate 
Personal actions pending against the debtor, and, as to such an action, the 
receiver bas no status in court until made a party thereto on his own ap- 
plication; the plalntiff having a right to proceed to final judgment without 
him. 

In Error to the Circuit Court of th,e United States for the Eastem 
District of Louisiana. 

Dn June 5, 1886, plaintlffs brought an action at law for the recovery of 
S7,000, with Interest, the amount of two drainage warrants, one for $2,000 
and one for $5,000, both dated June 6, 1876, execûted by the administrators of 
public accounts and finances of the city of New Orléans. The pétition 
alleged that the clty of New Orléans was bound for the payment of thèse 
two obligations under the laws and ordlnances under which they were issued, 
and the beneflts derlved by the clty from the drainage worli done under Act No. 
30 of 1871. By Act No. 30 of 1871, the whole work of drainage was conflded to 
the Mississippi & Mexiean Gulf Ship-Canal Company, and ail the moneys 
and assessments, real estate, books, plans, tableau, and judgments of the 
drainage commissioners were transferred to the board of administrators of 
the clty of New Orléans, whlch was subrogated to ail the rights and powers 
theretofore possessed by the sald commlssioners. By the same act the as- 
sessments made by the commissioners were expressly coiifirmed and made 
exigible; and the board of administrators were also authorlzed to make fur- 
ther assessment, and to coUect ail of such assessments, and hold the amount 
eoUected in trust for the. payment of warrants issued as provided in the act 
for drainage work. The work was carrled on by the canal corapany until 
1872, after which, and until June 6, 1876, the work was prosecuted by 
Warner Van Norden, who had become the transférée of the franchise and proper- 
ty of the canal Company. In 1876 the législature passed Act No. IC, author- 
izlng the city of New Orléans to purchase the franchise, dredge beats, etc., 
from Van Norden, transférée of the canal company, upon a valuation to be 
fixed by the appralsers appointed by it, and to issue drainage warrants in 
discharge of the price, payable out of the drainage taxes. Pursuant tO tliis 
authority, the city, by notarial act dated June 7, 1876, made the purchase 
upon a valuation of $300,000, and issued drainage warrants for that amount 
to Van Norden. Among those thus Issued were the two sued on in this case. 
The city flled an exception and answer tq the plaintifïs' second amended 
pétition — First, "setting up as an exception that ail powers and liabilitles 
of the city appertaining to the drainage fund or tax had been withdrawn, 
and vested in a receiver appointed by decree in the .suit of Peake against 
tbe city, No. 12,008 on the docket of the circuit court, and that since sald 
decree it Is wlthout authority to stand in ■)udgment, and that the suit should 
be prosecuted against the receiver"; second, "that, in case the exception 
should be overruled, then the city, answering, said that ail drainage warrants 
that may bave been issued by the city were Issued, not as a municipal cor- 
poration, but as a statutory trustée of the drainage fund, which trust 
terminated when the assets and property of the drainage fund were turned 
over to the receiver, and the city was wlthout authority and liability to stand 
in judgment. The prayer is that the plaintiffs' demand be rejected, and 
that, should there be judgment, It should be restricted to payment to the 
funds in the hands of the receiver." The defendant's exceptions were flrst 
heard by the court, and overruled upon an agreed statement of facts, admit- 
ting that a receiver was appointed Junè '13, 1891, by order of the circuit 
Court in Peake against the clty of New Orléans, with the powers conferred 
by the order, and that the city had made the transfer of the assets set out 
in the deed. The case was then tried before a Jury practically upon the 
same issue set up in the exception, which had been overruled; plalntlfls 
offering in évidence the act of sale from Van Norden to the city of the 
•drainage plant and franchises, and the warrants; sued on which were issued 
in part payment of the price, and the défendant ofCering the bill of complaint 
In the case of Peake against the city, and the order appointing a receiver, 
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and the various acts of the législature, and the décision of the suprême court 
In the case of Peake v. U. S., 139 tJ. S. 349, 11 Sup. Ct. 541, also the agreed 
statement of facts on the- trial of the exceptions. It was also mutuaUy con- 
ceded that the dty submitted to the appointment of a receiver, without op- 
position or argument; that no proof was Introduced showing or tendlng to 
show that she had accounted to the receiver other than as shown bj' her deed 
of transfer to him, or that he had sued the clty touching its trust under the 
drainage laws. This being the entire évidence adduced in the case, as 
shown by the bill of exceptions, the plalntifi's aslied the court to instruct the 
jury to flnd a verdict in their favor. ïhis the court refused to give, but, 
instead, directed a verdict for the défendant, for the reasons glven in his 
written opinion on file, to whlch exception was duly taken. 

The case comes to this court upon the foUowing assignments of error: 
(1) "The Judge of the sald circuit court erred in not directing the jury 
to Jind a verdict in favor of the plaintiffs upon the undisputed facts set forth 
In the bill of exceptions filed In the record, and in directing a verdict for 
the défendant upon the same facts." (2) "The saSd judge erred in ruling 
that plaintiffs were not entitled to a verdict and judgment agalnst the de- 
fendant, payable out of the drainage tax fund created by the various acts 
of the législature of the state of Louisiana, as prayed in their pétition." (3) 
"That the sald Judge erred in ruling that the appointment of a receiver in 
the case of James W. Peake agalnst the city of New Orléans, No. 12,008 of 
the docket of the circuit court of the United States, operated as a bar in 
this suit, and directing, in conséquence thereof, a verdict for défendant, and 
entering an absolute judgment against the plaintiffs on their demand." (4) 
^'The warrants sued on in this case having been given by the défendant 
In payment of the prlce of property purchased by her from W. Van Norden 
In the act of sale of June 7, 1876, as a voluntary trustée, and not for work, 
while the city of New Orléans was an involuntary and noncontractual trustée, 
the said judge erred in not distinguishing this from the Peake Case, reported In 
139 V. S. 349 [11 Sup. Ct. 541]." 

Chas. F. Rice, Richard De Gray, John D. Rouse, and Wm. Grant, for 
plaintiff in error. 

S. L." Gilmore and Branch K. Miller, for défendant in error. 

Before PARDEE and McGORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

SWAYNE, District Judge (after stating the facts). The ruling 
and décision of the circuit court upon which the jury was directed 
to flnd a verdict for the défendant, as appears from the opinion of 
the learned judge who presided at the trial, were based upon two 
propositions of law : First, that the city was a naked statutory 
trustée of the drainage fund, without any direct personal lia- 
bility to the holders of warrants drawn against that fund; and, 
secondly, that the appointment of a receiver of that fund in the 
Peake Case, in 1891, operated as an abatement of this suit, which 
was ûled in 1886, or flve years before said receiver was appointed. 
Thèse are the only issues before the court, and we propose to dis- 
cuss them in the order stated. 

The flrst relates to the second and third assignments of error, 
and involyes the question whether the plaintiffs are not, as holders 
of warrants issued by the city in payment of the price of the dredge 
boats, machinery, and franchises purchased from Van Norden, 
entitled to a qualifled judgment at law against the city, payable 
^ut of the drainage assessments and taxes. In construing the 
Peake Case, the presiding judge below seemed to assume that, be- 
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cause the 8upreme court in that case treated the cîty as a mère 
statutory; compulsory, and noncontractual trustée of. the drainage 
taxes, it necessarily follows that she rest« under no légal obliga- 
tion to pay any warrants out of those taxes, even if she had col- 
lected them. We do not think the case referred to, upon careful 
study, can support any such construction. It indicates the right 
of ^11 warrant holders to recover a judgment at law, payable out 
of the drainage taxes. Speaking of the judgment at law in the 
Peake Case, the court, on page 349, 139 U. S., and page 544, 11 Sup. 
et., by Justice Brewer, announces the following : 

"That judgment determined the direct liabilities between the parties. It 
absolved the défendant frcm any primary obligation of debtor to creditor, It 
left it chargeable only as à trustée of a fund out of which plalntifC's daim was 
to be pald. It was Ulce a, judgment whlch in faet, agàlnst an estate, is 
nominally entered against the administrator thereof, to be satisfled out of the 
property of the estate, and not out of the Individual property of the adminis- 
trator. The proprlety of this judgment has not been questioned. • * * It 
bas been accepted by the complainant as a correct adjudication of the rlghts 
between the parties; and, In passing, it might tie observed that Its adjudication 
of rlghts was unquestlonably correct." 

While the suprême court thus approved the qualifled judgment at 
law, it found, upon an accounting of the fund called for in the 
supplemental proceedings flled to aid its exécution, that the city 
had discharged her liability to contribute to that fund for the pur- 
pose of paying the warrants involved in that suit, which were war- 
rants given for drainage work done while the city was an involun- 
tary trustée. The décision puts an end to ail possible claims of 
holders of that class of warrants by denying their validity against 
the fund, for reasons stated by the court But the plaintifEs in 
this case are not holders of warrants given by the city in such ca- 
pacity mentioned above, but the warrants hère sued on were is- 
sued by the city as a voluntary contractual trustée, for the price 
of the dredge boats, etc., purchased of Van Norden after her com- 
piilsory trusteeship had terminated. There would seem to be a 
W'ide distinction between the two classes of warrants, which we 
think is fully recognized by the suprême court in Warner v. New 
Orléans, 167 IJ. S. 467, 17 Sup. Ct. 892. In that case the issue was 
directly presented to this court whether the purchase warrants 
were governed by the décision in the Peake Case, and the court cer- 
tifled the following question, upon which the advice of the suprême 
court was requested: 

(1) "Is the city of New Orléans under the warranties, express and Implied, 
contained in the contract of the sale of June 7, 1876, by whlch she acquired 
the property and franchise from Warner Van Norden, under tke averments of 
the bill, estopped from pleading against the complainapt the Issuance of the 
bonds to retire $1,672,105.21 of the drainage warrants, Issued prior to said 
sale, as a disoharge of her obligation to account for drainage funds collected on 
prlvate property, and as a disehàrge from her own llablllty to that fund as 
àssëssee of the'streets and squares?", (2) "Should the décision in the case 
of Peake v. New Orléans, 139 U. S.. 342, 11 , Sup. Ot. 541, be held to apply 
to the facts of this case, and operate to defeat the complàlijant's action?" 

After reciting the history of the drainage work, and the condition 
of the drainage fund, Mr. Justice Brewer, speaking for the court, 
in answer to the first question, said: 
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"Now, the question is whether the clty is not estopped to plead In défense 
of liabillty on thèse drainage warrants the fact of the prior issue of the bonds 
to a larger amount than that assessed against the areas of its streets and 
squares, and colleeted from private property. We think this question must 
be answered in the affirmative. The city, in respect to the purchase of this 
property from the canal company and its transférée, and in the obligation as- 
sumed by the warrants Issued, acted voluntarily. It was not, in référence 
to thèse matters, as it was to those eonsidered in Pealie v. New Orléans, 139 
TJ. S. 342, 11 Sup. et. 541, a compulsory trustée, but a roluntary contractor; 
and the proposition which we afflrm is that one who purchases property, con- 
tracting to pay for it out of a partlcular fund, and issues warrants therefor 
payable out of the fund,— a fund yet partially to be created, and created by 
the performance by him of a statutory duty,— cannot deliberately abandon that 
duty, talie active steps to prevent the further création of the fund, and then, 
there being nothing in the fund, plead défense to a liability on the warrants 
drawn on that fond, that it had prior to the purchase paid ofC obligations there- 
tofore created against the fund. Whatever equity may do in setting ott against 
ail warrants drawn before this purchase from the canal company and its 
transférée the bonds issued by the city, * * * it by no means f ollows that 
the city can draw new warrants on the fund in payment for property which 
it voluntarily purchases, and then abandon the worli by which alone the fund 
could be made good, resort to means w^thin its power to prevent any pay- 
ment of assessments Into that fund, and thus, after vlolating its contract 
promise not to obstruct or Impede, but, on the contrary, facilitate by ail law- 
ful means, the collection of the assessments, ptead its prior issue of bonds as 
a reason for evading any liabillty upon the warrants. One who purchases 
property, and pays for it in warrants drawn upon a particular fund, the 
création of which dépends largely upon its own action, is under an implied 
obligation to do whatever Is reasonable and fair to make that fund good. He 
cannot certalnly so act as to prevent the fund being made good, and then say 
to his vendor, 'You must looli to the fund, and not to me.' " 

This court, on return of the opinion from which the above is a 
sélection, announced the following décision (26 C. G. A. 513, 81 Fed. 
650): 

"Per Ouriam. The city of New Orléans, under warranties, express and im- 
plied, contained in the contract of sale of June 7, 1876, by which she acquired 
the property and franchise from Warner Van Norden, and under the aver- 
ments of the bill, Is estopped from pleading, against the complainant below 
and appellant hère, the issuance of the bonds to retire $1,672,105.21 of drainage 
warrants issued prior to said saie, as a discharge of her obligation to account 
for drainage funds colleeted on private property, and as a discharge from her 
own liability to that fund as assessee of the streets and squares. Warner v. 
City of New Orléans, 167 U. S. 467, 17 Sup. Ct. 892. On the case made by 
the bill of complaint, the décision of the suprême court in the case of Peake 
V. City of New Orléans, 139 U. S. 342, 11 Sup. Ct 541, does not necessarily 
apply to the facts in this case, nor operate to defeat the complainant's action. 
It foUows that the circuit court erred in sustaining the demurrer to the com- 
plainant's bill. The decree of the circuit court is reversed, and the cause 
is remanded, with instructions to overrule the demurrer to the comglainant's 
bill, and thereafter proceed as equity and good conscience may require." 

Another ground on which the circuit court directed a verdict 
for the défendant was that a receiver had been appointed in the 
case of J. W. Peake against the city of New Orléans, and that he 
alone could sue the city for an accounting of the drainage fund. An 
exception had previously been filed setting up this fact in abatement 
of the suit, and had been overruled; but, without reinstating it, the 
court ordered a verdict for the défendant for tbe same cause, and en- 
tered an absolute judgment thereon against the plaintifEs, upon the 



848 87 FEDERAL REPORTER. 

merits, înstead of ordering the suit dismissed as in the case of 
abatement. 

The circuit court below seems to bave been of opinion that, wher- 
ever a receiver is appointed over the property of a debtor, the ap- 
pointment instantly abates ail personal actions pending against 
him, and vests ail the rights of ail his creditors in the receiver, 
who thereafter alone bas authority to bring suits to enforce them, 
without regard to the character of those rights. A receiver is 
merely an oflScer of the court appointing him, to hold possession of 
property until the rights of the parties to the suit in which he is 
appointed can be determined. He represents neither of the par- 
ties to the suit, nor any one else, and bas only such powers as the 
court may confer upon him. And in référence to the actions al- 
ready begûn, as in this case, the receiver bas no status in court 
until be bas Jnadé bimself a party upon an application made by 
him. 

In the case of Mercantile Trust Co. v. Pittsburg & W. R. Co., 29 
Ped. 732, the court says: 

"The appointment by this court of the receivera dld not oust the jurlsdîc- 
tlon whleh the court of common pleas had previously aequired of the proceed- 
ings against the railroad Company, tnstituted by the petitioner for the 
ascertainment of his damages; nor dld It operate as a stay thereof. Neither 
(vas the petitioner bound to bring in the receivers, as défendants, as he was 
seeklng no relief against thena. It was their business to intervene, and talie 
défense, if they wished to do so. High, Rec. §§ 258-2G0; Tracy v. Banlc, 37 
N. Y. 523. The master was theref ore correct in his détermination that the 
petitloner's rights as a judgment creditor are not to be denied récognition, 
simply because he proceeded in the prosecution of this suit without mailing 
the receivers parties, or notice to them, and without leave of court." 

And it is hère to be observed that tbere was no proof in that case 
that the city had ever accounted for the drainage fund, or had been 
discharged as a trustée of that, f iind, or had even been asked by tbe 
receiver for an account and sëttlement of said fund. In fact, her 
relation to that fund had not terminated, and could not terminate, 
until she had so accounted and been discharged. 

The court appointing a receiver, apparently acting upon consent, 
appointed J. W. Gurley receiver "of ail property, interests, things 
in action, and effect of the drainage fund held by the défendant in 
trust," and vested him with ail the rights and powers of a receiver 
in chancery, but did not vest him with authority to sue for and 
collect the drainage taxes, — a power which the suprême court had 
decided did not exist in a court of chancery. 

In the case of Heine v. Commissioners, 19 Wall. 655, an effort 
was made to bave the court assess and collect a tax to pay certain 
bonds, of which the court, at page 660, said: 

"The powër we are hère asked to exercise Is the very délicate one of taxa- 
tion. This power belongs in this country to the législative sovereignty, — 
State or national. In the case before us the national sovereignty bas nothing 
to do with it. The power must be derived from the législature of the 
State. So far as the présent case is concerned, the state has delegated the 
Power to the levée commissioners. If that body has ceased to exist, the remedy 
is in the législature, either to assess the taX by spécial statute or vest the power 
in some other tribunal. It certalnly Is not vested, as In the exercise of an 
Original jurisdiction, in any fédéral court It is unreasonable to suppose that 
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the législature would ever sélect a fédéral court for that purpose. It !s not 
only not one of the inhérent powers of the court to levy and coUect taxes, 
but It Is an invasion by the judiciary of the fédéral government of the légis- 
lative functions of the state government. It is a most extraordlnary request, 
and a compliance with it would involve conséquences no less eut of the way 
of judicial procédure, the end of which no wisdom can foresee. See, also, 
Thompson v. Allen Co., 115 U. S. 550, 6 Sup. Ct 140, and Meriweather v. 
Garrett, 102 U. S. 472." 

It may happen that the plaintiffs cannot levy an exécution on the 
property of their debtor, and take it eut of the hands of the receiver, 
and that they will be forced to file a bill to reach property so situ- 
ated ; but the supposed difiQculties of obtaining satisfaction are mat- 
ters that in no way concern the défendant in error, and afford no 
légal reason why plaintiffs should not recover a judgment for their 
debt. 

We think it therefore clear that the collection of the drainag* 
tax after as well as before the appointment of a receiver remained 
solely in the city of New Orléans, notwithstanding the appointment 
of said receiver, and that a judgment against the city, to be paid 
out of the fund, — a fund which the city alone can collect, — is proper 
to be rendered in this suit. The judgment of the court below is 
therefore reversed, and the cause remanded, with instructions to 
award a new trial. 



VALLEY ET. CO. v. KEEGAN. 
(Circuit Court of Appeals, Sixth Circuit April 6, 1898.) 

No. 485. 

L Master and Servant— Ratlwat Employé— Maintainin« Safb Roabbed. 
No gênerai duty rests upon a railway company to lay planks between the 
raîls of Its tracks; but if, for any reason, it does so, the work must be done 
and maintained in such a way as to be reasonably safe for persons rightfully 
upon the tracks and in the exercise of due care. 

8. Same —Evidence. 

Where a railway company has accepted Its street rights on condition that 
It will plank between its rails those portions of the public streets used by it, 
and one of its employés is injured by reason of an alleged defect in the 
planklng, It is not réversible error to admit évidence of the condition upon 
which the company acquired Its street rights. 

I. Same— AssuMPTioN dp Risk. 

Where a railway employé, whose dutles for two months hâve been 
to couple cars in a railway yard a mile long and containing 22 tracks, was 
injured through catching his foot in a hole between the rails, which hole 
had existed for two months, the court Is not, under the facts of this case, 
justified in holding, as a matter of law, that he had assumed tbe risk in- 
cident to Buch defect 

4. Same. 

Before a court may présume, as a matter of law, that an employé as- 
sumes the risks incident to defective machinery or roadbed, It must appear 
that he accepted employment with actual knowledge of such defect, or 
eontinued in service after he knew or should hâve known of the danger. 
8. Same — Presdmption oî' Knowledge. 

To justlfy the presumption that a railway employé knew of a dangerous 
defect in the roadbed, it must appear that the defect and its danger were 
obvions to one at ail attentive. 
8. Same— Facts to be Cgnsidbued by Jury. 

If defects similar to tbe oue complained of existed at ail slmilar places 
fai the same railway yaid, ttiat fact should be considered by the jury a« 
87 F.— 54 
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beariiig npôn the question whether an employé was chargeable wlth knowl- 
edge bï'ÈitJch aefect. 

In Erroi* to the Circuit Court of the United States for the Eastern 
Division 6t the îîorthern District of Ohio. 

Thls Is an Action of tort for Personal Injuries sustalned by the défendant In 
error whlle in the employment of the plaintiffi in error. At the trial it appeared 
that the défendant in error, William J. Keegan, was a bral^eman, and as such 
was a member of a switching crew employed In the yard of the railway eompany 
at Cleveland, Ohlo. ■While engagea in making a coupling, his foot was caught 
in a hole between the rails, and before he Could extricate himself he was knocked 
down and -nin over. Keegan had been employed in the yard of the railway eom- 
pany In différent capacities for sereral years before this injury. The yard of 
the eompany was very extenslve, having a length of about six miles, and was 
occupied by several hundriMî tt-acks, including spurs, swltches, and dock tracbs. 
For some two months prier to this accident he had been a brakeman for a switch- 
ing crew employed at a partlcular part of the gênerai yard, called the "Island 
Yard," though this also was quite extensive and contained about 22 tracks, 
great and small. Two of the principal of thèse "Island Yard" tracks occupied 
portions of a public street called "West River Street." The injury to Keegan 
occurred where thèse tracks crossed the sidewalk of the street. At this cross- 
Ing, and in the street, the tracks were planked between the rails. Just at the 
outer side of the sidewalk there was a space between this planking and the 
rail of between three and three-quartets and four inches in width at Its wldest 
part and a depth of seven inches. Keegan's business was to make ail coupllngs 
which fell to his crew. He was at thls time engaged in coupling a stationary 
car which stood Just at the edge of the sidewalk to some cars which had been 
started by gravity towards the standing car, and were approaching at a 
speed of about two miles per hoçir. The évidence tended to show that there 
was a link and pin in each of thèse opposing drawheads. Flnding the pin fast 
in the stationary car, he walked towàrds the moving car, removed the link, 
and set the pin, and then undertook to stçp ont from between the cars, intend- 
Ing to guide the link of the stationary car from the outside. As he stepped 
to one side, his fbot was caught in the space between the planking and rail so 
tightly that with his utmost exertlon he could not remove it before it was run 
over and crushed. 

At the conclusion of ail the évidence the plaintiff in error réquested the court 
to instruct the jury to flnd for the défendant. This was refused. It also 
preferred a number of other requests. Among theoi were two numbered 10 
and 11, which were refused. Thèse reqttésts Ihvolve the principal question upon 
which the case inust turn, and are as follows: 

"(10) Défendant further requests the court to Instruct the jury that If they 
shall flnd that the plaintiff was employed as brakeman by the défendant, 
and as such brakeman chargea with the duty of coupling and uncoupling 
cars at the time he was injured; that he had been engaged to service of ; 
the défendant, the Valley Railway Company, in the yards of said eom- 
pany in the city of Cleveland, as brakeman or conductor,, for three years prior 
to the accident, and in the yard where the accident happened for two months 
Immediately preceding said accident; that during said two months the space 
between the planking and the rails in said yard was not bloçked; that the 
planking of which the plaintiff complains was, during said time, in the same 
condition and position as at the time of the injury; that during said two 
months the plaintiff frequently passed over and along the place where hé was 
injured; that the condition and pcsltlqn of the planking was plainly Visible, 
and the space between it and the rail Ih plain sight,— he will be conclusively 
presumed to hâve had knowledgé of the condition of said track and planking, 
and must be held to hâve assumed the dangers and risks incident to the use 
thereof . 

"(11) Défendant further requests the court to Instruct the jury that the 
plaintiff assumed ail the risks and dangers incident to the business of the 
ilefendant which were obvions and apparent, or of which he was advlsed. 
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or of whîch In the exercise of ordlnary care on hls part he might hâve known, 
and if the plaintlff continued In the employment of the défendant with th« 
knowledge or with the reasonable opportunity of knowlng that the défendant 
had net blocked the space between the planking and the rails, and that the 
plank In question was from three and one-half to four inches removed from 
the rail next adjacent thereto, and that It was warped, rotten, or ont of re- 
pair, he assumed the risks attendant upon the use of such planking and track, 
and cannot recover in this action." 

There was a jury, who found a verdict for Keegan, and the défendant bas 
sued out this writ of error from the judgment thereon. 

Kline, Carr, Toiles & Goff, for plaintiff in error. 
Meyer & Mooney, for défendant in error. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered tlie opinion of tlie court. 

While there is no gênerai duty to plank between the rails, yet this 
railway company accepted its street rights on condition that it would 
plank between its rails those portions of the public streets used by it. 
This duty was undoubtedly imposed for the beneflt of the public, who 
had an equal right to the use of the street. Nevertheless, if the rail- 
way company undertook to plank between the rails, it was under a 
duty to so put down the plank, and so maintain them when down, as 
that they should be reasonably safe to its employés who might be re- 
quired to work thereon. This action is not for a failure to put down 
planking, but is for original négligence in construction or négligent 
maintenance when down. The company may hâve been under no ob- 
ligation to its employés by reason of its contract with the city of 
Cleveland for failing to plank as required by that contract. But it 
was under obligation, if it did plank between its rails at street cross- 
ings, to so do the work and so maintain it when down as that it should 
be reasonably safe to its employés who might be required to pass 
over it in the discharge of their duties, provided they themselves were 
in the exercise of due care. It was a question for the jury, under the 
facts in évidence, to say whether the hole in which the foot of défend- 
ant in error was caught was a dangerous defect in the roadbed. Han- 
nah V. Railroad Co., 154 Mass. 529, 28 N. E. 682. It was not révers- 
ible error, therefore, to admit évidence of the condition upon which 
the company had acquired its street rights. 

Was the hole in which Keegan's foot was caught such an obviously 
dangerous defect in the roadbed as that, in view of Keegan's long em- 
ployment in this yard, the court should hâve directed a verdict against 
him or given the spécial instructions asked by plaintiff in error which 
hâve been set out in the statement of the case? The learned trial 
judge who heard ail of the évidence, and who has had much expéri- 
ence in such trials, was not satisfled that this question should be 
taken from the jury. After speaking of the duty of the railway com- 
pany towards the public who might use the street occupied or crossed 
by the company's tracks, he instructed the jury as follows: 

"As to the employés of the défendant company, it did owe the same duty 
os to thé public. As to the employés, even If you flnd the original construc- 
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tlon was not reasonably safe, or, as malntalned at the tlme of the aeddent, 
If you flnd It was aot reasonably safe, yet, if you further find that the 
employé knew of such defectlve or dangerous condition, or If you flnd the 
couditlou was obvions and patent, and could hâve beén seen by the em- 
ployé by the exercise of ordinary care, or that tiie employé, by the exercise of 
ordinary care, should hâve linown of It, and, notwithstanding such knowledge 
or opportunity for knowledge, still contlnued In the service of the défendant, 
then he assumed the rlsk of an accident from such defectlve condition, and 
€annot recover. It beeomes, therefore, important for you to détermine 
whether or not this was such an obvious defect as the plaintifC ougbt to 
hâve observed. In determining this question, you will look to how patent 
and open it was; how easily it could be seen; what opportunities the • plaintiff 
had for seeing it; how long he served in the yard or In the neighborhood of 
the yard; under what circumstances he passed over the place; whether he 
passed over and around and about this crossing; when he had opportunities 
for observlng It; or when he should bave observed It, knowing how often 
his work would bring him there; or whether he was only about It when in 
the performance of his duty; and whether that duty was of such a character 
as to make it unlikely that he would bave a chance to notice this obvious 
defect. AU thèse are facts which you must consider in determining whether 
or not this was an obvious and patent defect, of which the plalntiff had 
notice, or of which he ought to bave had notice by the exercise of ordinary 
care. And In this same connection you will remember that It Is clalmed 
that the proof shows that upon ail the curves on thèse swltches in and 
about this yard the défendant laid a straight-edged plank near the rail, so 
that, while the ends of the plank were from two to two and one-half Inches 
from tlie Inside of the rail, the eenter of the plank was three and one-half 
to four inches from the Inside of the rail. This is an Important fàct for you 
to conaider in determining whether or not the plaintifC knew or ought to 
bave known of this obvious defect, because If ail the planks were laid in that 
way, and that was the défendants standard of construction, then there is 
ail the more reason why the plaintifE ought to hâve had knowledge of that 
fact. If It was only one plank that was laid that way, he might not be 
expected to observe that partlcular place and location; but if ail the planks 
were laid that way, and he knew it, then there was the more reason why 
he should hâve known of this partlcular defect, and bave been on his guard. 
If you flnd from the proof that the défendant dld not lay this plank in a 
jnanner to make It reasonably safe for employés, and that such defect was 
mot an obvious one, and the plaintlff did not khow of it, or by the exercise of 
ordinary care could not bave known of It, then the défendant will be liable, 
and you should flnd a verdict for the plalntiff. But even if you flnd that the 
plank was not laid so as to be reasonably safe, but yet further find that the 
plaintifl" knew of that fact, or by the exercise of such care as I bave described 
ought to bave known of it, and notwithstanding that defect contlnued in 
the service of the défendant, then hftcannot recover. Or, If you find that the 
défendant did not lay this plank so as to make it reasonably safe, and yet 
further find that the plaintifC in coupling said car did not exercise the care 
that a prudent man would do under the circumstances,— that is, that he did 
not look where he was stepping,— and that the want of such care was the 
proximate cause of the injury, so that he thereby contributed to his injury, 
then the plaintifC cannot recover." • 

We hâve given careful attention to the facts which relate to this 
branch of the défense, and hâve reached the conclusion that there 
was nb error in refusing to direct a verdict, and none in declining the 
instructions aslied as to the obviousness of the defect in the roadbed 
which was the occasion of Keegan's hurt. The circumstances were 
such as to malie the question one proper for the jury, and the charge 
on this subject was a clear and full exposdtion of the law, and quite 
as favorable as the plaintifE in error was entitled to hâve. 

The argument in favor of the contention that the hole in which 
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Keegan's foot was caught was an obviously dangerous dpfect haa 
chiefly been rested upon the claim that it was not an unusual or iso- 
lated space, but such a one as existed at ail of the curves in the yard, 
and was a fault, if any, in original construction, due to the placing 
of straight-edged planking between curved rails, causing thereby a 
wider space between the plank and the rail at the center of the plank 
than at its ends. Of course, if such spaces existed at the center of 
ail planks laid between curved rails in this yard, the obviousness of 
the existence of such spaces, and their dangerous character to em- 
ployés compelled to pass frequently over them, would be much more 
maintainable than if this particular hole was an isolated instance. 
The trial judge gare attention to this fact, and instructed the jury 
that, if ail planks at curves were laid as this one and exhibited same 
width of space, there would be much greater reason for charging the 
plaintiff, Keegan, with knowledge of the fact. There was, at least, a 
conflict of évidence as to the origin of the space into which Keegan 
fell, and as to its correspondence in character with other spaces due 
to planking between curved rails. There was évidence that the flange 
of the wheels required a space between the planks and the rail of 2^ 
inches, and that the spaces thus left in the yard had never been blocked. 
The évidence as to the width of the space in which Keegan's foot was 
caught was conflicting. Some witnesses, who took no measurements, 
estimated it at 3 inches in width at the place of the accident. Others 
who did measure it, in one way or another, stated it to be 3| inches, 
while still others found it 3| and 4 inches. There was no measure- 
ment of spaces in other localities. Several servants of the company, 
testifying for it, stated that they had not noticed the width of this 
particular space until after Keegan was hurt. The section foreman, 
in charge of repairs and maintenance of track and roadbed in this 
yard, the witness who testifled that ail planks at curves were laid 
straight-edged, and not eut to correspond with curvature of the rail, 
said he had not known the width of this space until he exam- 
ined it after the accident. Witnesses for the défendant in error testi- 
fled that this plank was warped; some said it had "humped" in the 
middle. One or more said it was decayed and loose, the spikes hav- 
îng puUed out. In this conflicting state of the évidence, it would hâve 
been error to assume that the space in question was one of original 
construction, or was of the same character as the spaces in ail other 
planks between curved rails. The jury might on the évidence infer 
that this was a wider space than usual, at other curves, and was 
the resuit of warping or decay, though the weight of évidence seems 
to be that the plank was sound and tightly spiked. 

The évidence tended to show that this dangerous space had existed 
for not less than two months, and that during that time Keegan had 
been constantly employed in the part of the yard called the "Island 
Yard," and that his duties had called him to pass over or alongside of 
this détective roadbed many times each day for the preceding two or 
three months. But this "Island Yard" was about a mile in length, and 
contained 22 tracks, long and short, though the greater part of hia 
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work was done on tïiis defectire roadbed. ' Keegan's dutiès were to 
couple for his crew. In this work he was called from one part of thia 
yard to another. He rode as of ten as he walked, and when on the 
ground was tliere for the purpose of making a coupling, a duty which 
required active work and grea4; attention. He says that he had not 
noticed this space. No one says he had. The circumstances of hi» 
employment were such that we canndt say that he was inexcusably 
ignorant of the dangerous character of this space. 

That unblocked spaces existed between the rails and planked por- 
tions of the track was something so long existirig and so gênerai in 
this yard that he may well be held to hâve notice of that fact. But 
a space of 2| inches was not an obvious danger. It was not a danger 
at ail. A space of 3 inches was almost equally unlikely to be a source 
of danger. But a space of 4 inches was a trap into which most feet 
might fall. Whether this Bpace was wide enough to be obviôusly dan- 
gerous to persons whose occupation required them to frequêntly pas» 
it would dépend much more upon the closeness with which it was ob- 
served and the accuracy of the eye in estimating ita width. The actual 
test of measurement was in more than one instance a surprise to wit- 
nesses who estimated its width by the eye. This was notably the case 
with John White and W. W. Plummer, witnesses for the plaintiff in 
errdr. Others, notably witnesses for the défendant in error, had from 
mère testimony of the eye regarded it as a dangerous space. On a 
matter so easily determined as the relative height of the planking and 
top of the rail, there was a wide différence of statement. Witnesses 
on both sides said the plank at the point where Keegan was hurt was 
from one-half to one inch higher than the top of the rail. Others for 
the plaintiflf in error said it was about an inch below the top of the 
rail. As the rail was shown to be four inches in thickness, and the 
planking not over three inches, and both spiked to the tiès, it is clear 
that either thèse witnesses were bad judges of such slight différences, 
or that this particular plank had "humped," and was warped, as claim- 
ed for défendant in error. The circumstances cléarly make a case in 
which the évidence is so in conflict upon matters of fact important in 
determining whether the existence of a dangerous space was so obvious 
as to make Keegan's ignorance inexcusable as to require its submis- 
sion to a jury. 

The case of Gleason v. Eailroad Co., 159 Mass. 68, 34 N. E. 79, has 
many featùres in common with this case, and therefore has been much 
relied upon by plaintiff in error. But in that case there was no con- 
flict as to the facts from which knowledge was to be presumed. The ex- 
ception assumed the existence, at the time of Gleason's employment, 
of a space oî three and one-half inches in the planking of a track in a 
yard over a waterway. This Space was near a switçh wl;ich was tended 
by Grleasbn in a yard only 500 feet long and 40 feet wide. On thèse 
admitted facts, Gleason was presumed to hâve accepted the risfc. The 
case is poëéibly an extrême one. To reverse in this case would require 
us to go even bëyond thàt ruling. On this record we could not justi- 
flably assume the existehce of this hole when Keegan accepted ejn- 
ployment. Knowledge of the existence of such a hole in the roadway 
iTiight be presumed as matter of law from employment in a yard 500 
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feet long and 40 feet wide, which would be unjustifiable in a yard a 
mile long and containing 22 tracks. Neither do we think that 
cases are controUing which turn upon the circnmstances under which 
an employé will be held to hâve accepted the risk from unblocked frogs 
or switches. Questions of this kind must mainly turn upon the facts 
of a particular record. Before a court is authorized to présume, as 
matter of law, that an employé accepta the dangers incident to defect^ 
ive machinery or roadbed, it must appear that he accepted employment 
with actual knowledge of suçh defect and its dangers, or that he con- 
tinued in the service after he acquired knowledge, or by due care and 
reasonable attention might hâve known of the danger. To justify a 
presumption of knowledge, the defect must be obvious and its danger 
equally plain to one at ail attentive. The facts hère do not make a 
case where the court could justifiably say that Keegan's ignorance oï 
the dangerous character of this space in the roadbed was unjustiflable 
in law and his acceptance of the risk presumed. 

Otber matters hâve been presented by the assignment of errors. 
They hâve received attention. None of them are well taken. The 
judgment must be afSrmed. 



TAZOO & M. V. R. CO. v. WAGNER.» 

(Circuit Court of Appeals, Fifth Circuit Aprll 12, 1898.) 

No. 601. 

t. Tkial — Insuppicibnt Plbadings— Cuked bt Evidence. 

After the court has been ealled upon to hear and pass upon testlmony, It 
will adjudicate on the facts shown, though not strictly -within the pleadings, 
as it is well settled in Louisiana that parties are bound by the évidence in- 
troduoed by them on a material point, though not strictly presented by the 
pleadings. 
a. WiTNEssES— Rbbuttal— Testifying TO New Matter. 

It being oustomary to allow considprable latitude in the manner In which 
witnesses shall be ealled for examina tion, a judgment will not be reversed 
merely because a wltness, in rebuttal, after the close of defendant's case, 
was allowed to testify to new matters. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was an action brought in the circuit court for the Eastern district of 
Louisiana by John Wagner,' a subject of the emperor of Germany, against the 
Illinois Central Railroad Company, a corporation created. by the state of Illinois, 
to recover damages for Personal injuries sustained by him in being liicked off 
a freight train by an employé of said eompany on the night of the 26th of Feb- 
ruary, 1896, in the suburbs of the city of New Orléans. After answer filed 
by said eompany, défendant in error filed a supplemental pétition making the 
Yazoo & Mississippi Valley Kailroad Company, a corporation of the state of 
Mississippi, a party, and alleging that the Illinois Central Railroad Company 
is liable in solldo wlth the Yazoo & Mississippi Valley Railroad Company, be- 
cause the Yazoo & Mississippi Valley Railroad Company was owned and oper- 
ated by the lUinols Central Railroad Company. The Mississippi Company ap- 
peared and filed answer, and denled generally the allégations in the pétition, 
and alleged that the plaintiff's injuries were due to his own négligence, and 
occurred by faliing oCf defendant's train while imlawfully attempting to steal 
a ride thereon. No answer was filed by the Illinois Central Railroad Com- 

1 Rehearing denied May 18, 1898. 
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pany.-to tbe sqpplemental pétition. Ail the parties went to trial upon the Issues 
as thus made, and there was a verdict for the défendant In error, in the sum 
of $1;000, against the Yazoo & Mississippi Valley Railroad Company, and a ver- 
dict in favor Of the Illinois Central Railroad Company, on November 19, 189S. 
This verdict w^as, on motion, duly set aslde by the court, and a new trial awarded 
to the Yazoo & Mississippi Valley Ballroad Company, the plaintiff in errer, 
and a final judgment entered and signed In favor of the Illinois Central Rail- 
road Company. At a subséquent trial, verdict wag rendered àgainst the Yazoo 
& Mississippi Valley Railroad Company in the sum of $5,500 on February 4, 
1897. Upon this verdict the court entered judgment, which was made final 
on March 29, 1897, whereupon the plaintlfC in error flled Its pétition for writ 
of error, to operate as a supersedeas, Its assignments of error, and its bond, 
and removed the cause Into this court. Assignment of errors: First. "The cir- 
cuit court erred in refusing to Instruct the jury at the trial, as a matter of 
law, to wlt: That the pétition and supplemental pétition do not state upon 
their face any légal cause of action, or any rigbt to recover» as against the 
Yazoo & Mississippi Valley Bailroad Company,— it not being alleged either in 
the pétition or in the supplemental pétition that any emploj'é or servant of 
the Yazoo & Mississippi Valley Railroad Company klcked or shoved the plain- 
tiff, or forced him to alight, from any train of said company while said train 
was in motion, or that his Injuries were in any wlse caused by any of the 
servants or employés of said Yazoo & Mississippi Valley Railroad Company,— 
and that the jury should therefore flnd a verdict for the défendant the Yazoo 
& Mississippi Valley Railroad Company.' " (Bill of exceptions No. 1.) Second. 
"That there Is error patent on the face of the record, in that the pétition and 
supplemental pétition do not set forth any légal cause of action against the 
Yazoo & Mississippi Valley Ballroad Company, and the face of the record does 
not jiistify any verdict or Judgment as against the Yazoo & Mississippi Valley 
Railroad Company." Third. "The said circuit court erred in allowing the plain- 
tiff, at the trial, to Impeach the testlmony of Lindsay Banks, a witness recalled 
by the plaintiff as a witness In rebuttal after the close of the defendant's évi- 
dence, and which witness was then and there examined before the jury as to 
new matters and things by plaintifE's counsel, which said new matters and 
things In rebuttal had not been ellclted or in any wise inquired into by de- 
fendant's counsel when said Llndsay Banks was examined by defendant's coun- 
sel before the jury as defendant's witness; and the court erred then and there 
in allowing the witness Charles Deianey, also a witness for the plaintiff in 
rebuttal, to give testlmony, over thç objection of defendant's counsel, tending 
to impeach the witness Llndsay Banks as to new matters and things testifled 
to by Lindsay Banks in rebuttal when recalled by plaintiff." (Bill of excep- 
tions No. 3.) Fourth. "The said court erred in refusing to Instruct the jury, 
at the close of ail of the évidence, to peremptorily flnd a verdict for the défend- 
ant, upon the ground that the plaintlff's évidence was too slight to justlfy a 
verdict in his favor, and that, if such verdict was rendered, it would be the duty 
of the court to set it aside, upon the authorlty of Randall v. Railroad Ce, 109 
TJ. S. 482, 3 Sup. et. 322." (BiU of Exceptions No. 2.) 

Girault Farrar, for plaintiff in error. 

W. S. Pai'kerson and A. B. Phillips, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

SWAYNE, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

We think the question of law raised by the flrst and second assign- 
ments of error is well settled in Louisiana, — that parties are bound 
by the évidence ifltrûduced by them on a inaterial point, although not 
strictiy presented by the pleadings, and that, after establishing the 
facts at a trial, they cannot be permitted to close to their adversary 
the door which they themselves hâve opened; and the court, after hav- 
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ing been made to hear and pass upon testimony introduced by the re- 
spective parties eitber under the allégations which are actually made, 
or which. might hâve been conducive to the final détermination of the 
object of the controversy, should adjudicate on thèse facts as fully as 
if received under spécifie averments. A judgment rendered under 
such circumstances becomes a conclusive bar to a reinvestigation of 
the matter. It has grown customary to allow considérable latitude 
at the trial, from the ordinary and strict ruiings of évidence, in the 
manner and the time at which witnesses should be called for exam- 
ina tion and cross-examination ; and the circumstances of each case 
should, to a large extent, regulate the ruling of the judge in the ex- 
ercise of his discrétion in the matter. We sympathize very strongly 
with the plaintifE in error in the comments made upon the testimony 
in référence to the other question raised by the fourth assignment of 
error, but, upon inspection of the record, we believe that the court 
below was not only justified, but compelled, to submit the testimony 
to the jury, although some of it seems to us of a very doubtful char- 
acter. Upon careful inspection of ail the record, we do not find the 
errors assigned to be sustained. The judgment rendered herein is 
therefore aâirmed. 

PABDEE, Circuit Judge, dissents. 



UNITED STATES v. STOCKING. 

(District Court, D. Montana. May 20, 1898.) 

No. 321. 

1. Indians— Removal of Pbrsons pkom Indian Countby — Penalty for Rb- 

TCRNING. 

By the act of June 30, 1834 (4 Stat 730, § 10), the superintendent of 
Indlan affaira and Indlan agents and subagents are empowered to remove 
from the Indlan country any persons found therein contrary to law. By 
the act of August 18, 1856 (11 Stat. 80, § 2), it Is provided that any person 
thus removed who shall return shall forfelt $1,000. Held, that the latter 
act is not an amendment, but Is a supplément, to the former one. 
3. Bame. 

The act of June 30, 1834 (4 Stat. 730, § 10), authorizing the removal of 
persons from the Indian country, was supplemented August 18, 1856 (11 
Stat. 80, § 2), by an act prescrlbing a penalty upon any person so re- 
moved who should return thereto. The act of 1834 also provided (4 Stat. 
733, § 27) that ail pénal tles provided for by the act should be coUected in 
an action of debt at the suit of the United States, etc. Held., that the 
latter provision did not apply to the act of 1856. 
8. Samb — Révision of Statutes. 

The act of June 30, 1834 (4 Stat 733, § 27), provided for the collection 
of ail penalties accruing under "this act" by an action of debt, etc. The 
act of August 18, 1S56 (11 Stat. 80, § 2), provided a penalty for an in- 
fraction of the act of 1834. Upon revision the act of 1856 was printed 
under the same title with the act of 1834, as section 2148 of the Revised 
Statutes. The section providing for the collection of the penalty (Rev. 
St. § 2124) was changed to provide for the collection of penalties under 
"this title" instead of under "this act." By Kev. St. § 5600, it is provided 
that no presumption of a législative construction shall be drawn by reason 
of the title under which any particular section is placed by the revision. 
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Hçï4-tliat section ,2124 does not linilt tbe rîgjjt of the United States to an 
actiop of debt to recoyer the penalty prescrîbiêd In section 2148. 

4. PKNA.tj'iBS— :iE£QW.ÇIpIjI.KOTKD. , ;• 

Wliën & statute creating à forfeîtijirë does not j)rescribe the mode of 
collectlng It, either debt, infbrmatloD, or indlctment Wilt lie. 

6. Samb— Construction' DP STATUTBâ '■ 

Eev. St. § 3124, provlding "that iaU penaltles whlch shall accrue under 
this act shall be sued for and reççjyered in an action of debt in the name 
of the United States before any court havlng jurisdiction of the same in 
any stàte Op terrltory In whlch the défendant shall be arrested or fOund, 
one half to the use of the informer, and the other half to the use of the 
United States; except whenthe prosecutlon shall be flrst instituted on be- 
half of the United States, in whlch case the whole shall be to their use," 
was not Intended to llmit tho United Staf es to an action of debt to cbllect 
the pehaiyps prciyided, but prescrlbed the procédure In cases where the 
penalty was fiought to be collectèd by ah Informer. •• 

6. Indians— PffiNXi.Tr for ReturniNo to Indian Oountrt afteb Removal. 
Indlctment wlU lie to recover the penalty provided by Eev. St. § 2148, 
for the return to the Indian country of a person removed theref rom by the 
superintendent of Indian affalrs or Indian agent. 

H. B. Rodgers, U. S. Atty. 
Albert I. Loeb, for défendant. 

KNOWLES, District Judge. ,The défendant, Charlea Stocking, 
was indicted by a grand jury imj)aneled in the district court for this 
district of the offense of returning to the Crow Indian réservation 
after having been legally remofèd therefrom. The défendant inter- 
posed a demurrer to the indicjmejat, and. presented the question as to 
whether the said défendant could be prosecuted by indictment for the 
offense named. The claim waS thMe that he would be liable only in 
a civil action in the nature of aa action for debt for the penalty of 
11,000, named in the law. By the act of June 30, 1834 (4 Stat. 730, 
§ 10), itis provided: ' • 

"That the superintendent of IndWn Affalrs and Indian agents and sub-agents 
shall hâve authority to remove f rom the Indian country ail persons found there- 
în contrary to law, and the président of the United States is authorized to 
direct the milltary force to be employed in such removal." 

By the act approved August 18, 1856(11 Stat 80, § 2), it is provided: 
"That if any person who bas been removed from the Indian country under 
the provisions o£ the' tenth section of the act of congress approved the 30th 
of June, eighteen hundred and thlrty four, entltled 'An act to regulate trade 
and intercourse with' the Indian tribes, and préserve peace on the frontler,' 
shall thereafter at any time return Or be found within the Indian terrltory, 
such offender shàllforfelt and pây the sUm of one thousand dollars." 

It is urged that tids latter statute is an amendment to the former. 
This, I conceive, is not the case. It does not correct or change the 
statute of June 80, 1834. In those states where there is a constitu- 
tional provisioû which provides that no act shall be amended by réf- 
érence to its tîtle only, but the section altered or amended shall be 
enacted or published at length, it is held that a supplemental act does 
not fall within this provision. 23 Am. & Eng. Enc Làw, tit. "Stat- 
utes," 281. This latter statute mùst be called a "supplemental act." 

In the said act, of June 30, 1834, this section is found (section 27, 
4 Stat. 733): 
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"That ail penaltles whlch shall accrue under this act shall be sued for and 
récovered in an action of debt in the name of the United States before anj' 
court havlng jurisdiction of the same in any state or territory in which the dé- 
fendant shall be arrested or f ound, one half to the use of the informer, and the 
other balf to the use of the United States; except where the prosecution shall 
be first instituted on behalf of the United States, in which case the whole shall 
be to their use." 

It will be observed that the référence in this section is to the act 
of which it fcrms a part. The section may be termed a "pénal stat- 
ute," and should be strictly construed. 

Endlich on Interprétation of Statutes (page 42), when considering 
the rules pertaining to the construing of two statutes as one, says: 

"But this rule does not extend to pénal statutes, the construction of which, 
upon a principle which wlll be hereafter discussed, is to be eonflned to the more 
literal meaning of the language. Hence in such acts the terni 'this act' bears 
its literal significance, and refers only to the act Itself in which it occurs, 
though the act is made part of another, and to be construed with it" 

It must be conceded that, under this rule of construction, section 
27 of said act of June 30, 1834, did not apply to the one of Au- 
gust 18, 1856. In the révision of United States statutes, this act of 
1856 was incorporated into the Kevised Statutes, as section 2148. 
There was some change in the language of the statute, but none, I 
think, which' would change its légal construction. The said section 27 
of the act of June 30, 1834, was by said revision incorporated into the 
Revised Statutes, as section 2124. This section was changed so as to 
read "this title" instead of "this act," and the suit for the penalty was 
to be an action in the nature of an action for debt. 

It is contended that, since the incorporation of thèse sections under 
one title in the Eevised Statutes, the said section 2124 does apply to 
section 2148, and establishes the remedy, and the only remedy, for the 
recovery of the penalty in the last-named section. Section 5600 of 
the Revised Statutes provides: 

"The arrangement and classification of the several sections of the revision 
hâve been made for the purpose of a more convenient and orderly arrangement 
of the same, and therefore no référence or presumption of a législative con- 
struction is to be drawn by reason of the title under which any partlcular 
section Is placed." 

It will be observed that the claim that the mode of collecting the 
penalty named in said section 2148 as in the said section 2124 pro- 
vided is mainly supported because the flrst-named section is found 
arranged under the head of title 28, Eev. St., and because the term 
"this act" has been changed to "this title." 

In considering the effect of the revision of the United States stat- 
utes, the suprême court, in McDonald v. Hovey, 110 U. S. 619, 629, 
4 Sup. et. 142, 146, said: 

"So, upon a revision of statutes, a différent Interprétation is not to be given 
to them wlthout some substantlal change of phraseology, some change other 
than what may hâve been necessary to abbreviate the form of the laws." 

In support of this view, the court quotes the following from the case 
of Taylor v. Delancy, 2 Gaines, Cas. 143 : 

"When the law, antecede,ntly to the revision, was settled either by clear 
expressions in the statuiè or adjudications on them, the mère change of 
phraseology shàll not be deemed or construed a change of the law, uolesa 
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such phraseology evidently purports an intention of tlie législature to worli a 
change. » * * The construction wUl not be changea by suçh altérations 
as are merely designed to render the provisions more précise^" , 

This View is also sustained in U. S, v. Ryder, 110 XJ. S. 729, 740, à 
Sup. et. 196, 201, and the following language used: 

"It will not be Inferred that the législature, in revising aiid consolidating 
the laws, Intended to change their policy unless such Intention be clearly ex- 
pressed." 

It must appear from what was said heretofore that by no proper 
construction could section 27 of the said act of June 30, 1834, hâve 
controlled or modiâed the said act of August 18, 1856, until the Ee- 
vised Statutes went into effect, December 1, 1873. Up to that date 
the United States was not limited in the remedy it could resort to in 
collecting the penalty or forfeiture named therein. 

In the case of Adams v. Woods, 2 Cranch, 336, Marshall, C. J., said: 

"Almost every fine or forfeiture under a pénal statute may be recovered by 
an action of debt, as well as by information." 

Again: "In this particular casé the statute which créâtes the forfeiture does 
not prescribe the mode of demanding It. Consequently, either debt or informa- 
tion would lie." 

The statute of August 18, 1856, did not provide in what manner 
the forfeiture therein named should be demanded. It might be col- 
lected in an action in the nature of an action of debt or information. 
Where an information could be filed, indictment would lie. Before 
the revision of the statutes, and up to the présent time, I feel confi- 
dent that the offense named in said act of August 18, 1856, was pros- 
ecuted in courts of this district having jurisdiction of the offense by 
indictment. It would appear that such was the practice in the dis- 
trict at least of Oregon. It has not been the opinion of such courts 
that the change of the term "thië act" to that of "this title" was 
intended to change the policy of the United States in regard to this 
offense. To those acquainted with the facts, it is évident that the 
suit for debt would be a very inadéquate remedy in protecting In- 
dian réservations from unlawf ul intruders. I am still of the opinion 
that this change does not clearly show that the law was changed. 
Much of the trouble in regard to this section 2124, I think, has been 
occasioned by a lack of a careful examination of its language, and 
a correct interprétation of its meaning. It is provided in tihe first 
clause of this section that ail penalties which shall accrue under the 
provisions of this title shall be sued for and recovered in an action in 
the nature of an action of debt in the name of , the United States. 
For what reason was it necessary to provide that the action should 
be in the name of the United States? If the suit was instituted by 
the United States, in what other name could it be brought? This 
suit in the name of the United States is to be prosecuted for the bene- 
fit of the informer to the estent of one half of the penalty; the other 
half to the use of the United States. The second clause in this sec- 
tion is: "Except when the prosecution shall be first instituted on 
behalf of the United States, in which case the whole shall be to their 
use." The action referred to in the first clause of this section does 
not refer, then, to an action commenced by the United States or on 
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its behalf. If the action is prosecuted for the beneflt of the United 
States, the informer receives no part of the penalty. This leads to 
the inquiry as to what was the true import of the language used in 
that part of said section. 

At common law, suits for penalties were often prosecuted by in- 
formers. Some of thèse were called "common informers." Bl. 
Oomm. bk. 3 (Cooley's Ed.) 160; Pollock v. The Laura, 5 Fed. 133. 
Thèse informers were empowered to bring actions for penalties es- 
tablished by law in their owu names, and, if part of the amount to 
be recovered wàs for the beneflt of the king, the action was called a 
"qui tam action." 18 Am. & Eng. Enc. Law, 276, note 1. 

In U. S. V. Griswold, 5 Sawy. 25, Fed. Cas. No. 15,266, il was held: 

"When, as In this case, a statute imposed a penalty for the commission of 
an act, and also gave such penalty In part to whoever would sue for it, and 
the remalnder to the king or cther public use, the action to recover such pen- 
alty, if brought by a private person, was brought in his own name, and sub- 
ject to his control." 

The case of Adams v. Woods, 2 Oranch, 336, above cited, was a 
qui tam action brought in the name of what would be termed an 
"informer." The statutes of the United States recognize informers 
and their right to institute suits. Section 975, Rev. St., provided: 

"If any informer or plaintiff on a pénal statute to whom the penalty or any 
thereof If recovered is directed to accrue discontinues his suit or prosecution, 
or is nonsuited therein, or if upon trial Judgment is rendered in favor of the 
défendant, the court shall award the défendant his costs," etc. 

It would appear as if in this statute the right of an informer to sue 
in his own name for a penalty was recognized. The suit is called 
his suit. 

Section 976, Kev. St., provides that: 

"If any Informer in a pénal suit » • • discontinues his suit or prosecution, 
* • * he alone shall be liable to the clerk, marshal and attorney for the feea 
of such prosecution unless certain named contingencies are presented." 

There are authorities, however, which maintain that, unless au- 
thorized by statute, an informer cannot sue in his own name for a 
penalty. 18 Am. & Eng. Enc. Law, 276, 277. The provision, there- 
fore, oJE section 2124, that the suit shall be in the name of the United 
States, was intended to settle this dispute. Upon the examination 
of title 28, I find no express provision that an informer would be 
entitled to any portion of the penalties named therein. Under the 
provisions of said section 2124, an informer is entitled to one-half 
of the penalty sued for, unless the action is first prosecuted by the 
United States. Any words of a statute which show that a part of 
the penalty named therein shall be for the use of an informer will 
entitle him to maintain an action therefor if he compiles with the 
conditions of the statute. 18 Am. & Eng. Enc. Law, 276, and notes 
1 and 2. While there is no express provision of the Eevised Stat- 
utes which has come under my observation which gives an informer 
any part of the penalties named in title No. 28, Rev. St., yet I think 
the provisions of section 2124 impliedly give him one-half of the 
said penalties. If he has this right, then this section gives him, in 
™y judgment, the right to sue therefor in the name of the United 
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States. It was a rule pf the cpmmon la-w, if the kîng first înstituted 
suit for a penalty, the whole penalty recovered wonld be for his use. 
Bl. Comm. bk. 8 (Gooley's Ed.) 160. If an informer is given no 
rights under and by virtue of said section 2124, it is difficult to dis- 
cover its meaning. Considering the aboTe propositions, I think I 
am able to interpret that section, The first clause refers to an ac- 
tion by an informer, and should read: 

"Ail penalties whlch shall accrue under this title shall be sued for and re- 
covered by any Informer in the name of the United States in an action In the 
nature of an action of debt before any court having jurlsdiction of the same 
in any state or territory in whlch the défendant shall be arrested or found, 
the one half to the use of the Informer, and the other half to the use of the 
United States." 

This should be considered the înformer's suit, and he would be 
subject to the provisions of sections 975, 976, Rev. St. This con- 
struction of said section would bringit into accord with the rules of 
the common law. The last clause would show that it was the in- 
tention of congress to recognize the comnlon-law rule that, when the 
prosecution is instituted by the govemment, the penalty recoTered 
shall be for the beneflt of the government, and not for that of the in- 
former. The gênerai rule has been that, when the United States 
seeks to enforce a penalty, it is not limited to any one remedy. This 
was the view entertained by Judge Deady in the case of U. S. v. 
Howard, 17 Fed. 638. In order to justify a court in holding that 
congress has by any act narrowed the rights of the United States in 
any particular as to any remedy, that intention ought to clearly ap- 
pear. The cases of U. S. v. Payne, 22 Fed. 426, and In re Seagraves 
(0kl.) 48 Pac. 272, are based upon the view that section 2124 ap- 
plies alone to an action by the United States, and does not establish 
the rights and remedy of an informer, and that the United States 
alone can maintain the action named therein. I do not believe a 
correct interprétation of that section will support this view. The 
flrst clause of that section evidently refers to what is termed a "qui 
tam action," and the government does not maintain qui tam actions. 
iMcNair v. People, 89 111. 444, 445. 

If the claim that section 2148 is broùght withîn the provisions of 
section 2124 is maintained, the only effect would be that an inform- 
er would be entitled to one-half the penalty named therein if he 
maintained his suit therefor. At one time informers performed an 
important part in the coUecting of the penalties provided in pénal 
statutes, but, even at the time of the révision of the United States 
statutes, they rarely appeared in such cases, and hâve now about dis- 
appeared in pénal litigation. Practically, then, the change claimed 
in the law would amount to but little. For the reaëons above, the 
demurrer in this case is overruled, and the défendant directed to 
plead. 
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WISE V. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 9, 1898.) 

No. 408. 

CusTOMs DuTiEs— Classification— LiQCiD Ckeosotïï. 

The liquid créosote of commerce is not a "distllled oll," subject to duty, 
under Act Aug. 27, 1894, par. 60, but is a "produet of coal tar" not specially 
provided for in said act, and entitled to free entry, under paragraph 443 
tliereof. 82 Fed. 311, affirmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Samuel Knight, Asst. U. S. Atty., for appellant. 
Frederick B. Lake, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The merchandise in question, consisting of 
2,200 barrels of an article described in the invoices as "liquid créo- 
sote," was imported from London, England, into the United States, 
at the port of San Francisco, on the 19th day of March, 1895, by the 
Southern Pacific Company, and was thereupon entered at the custom- 
house for immédiate consumwtion. Upon the return of the appraiser 
of the port, it was classified by the coUector as "distilled oil," dutiable 
at the rate of 25 per cent, ad valorem, under paragraph 60 of the tariff 
act of August 27, 1894 (28 Stat. 509). The entries were liquidated 
in accordance with this classification, and the duty upon the merchan- 
dise, amounting to |1,472, was levied and collected by the appellant 
as collector. Thereupon the appellee appealed to the board of gên- 
erai appraisers, on the ground that the merchandise was not a dis- 
tilled oil, but was entitled to free entry, under paragraph 443 of the 
act of August 27, 1894, as a produet of coal tar, not specially pro- 
vided for. The board sustained the décision of the collector, where- 
upon the importer applied to the court below for a review of the 
questions of law and fact involved in the décision of the board of 
gênerai appraisers, under the customs administrative act of June 10, 
1890. The court reversed the décision of the board, and held the 
merchandise to be a produet of coal tar, not known as a distilled 
oil, and therefore governed exclusively by paragraph 443 of the act 
of 1894. 82 Fed. 311. From that décision the collector brings the 
présent appeal. 

Articles embraced by paragraph 443 of the act of August 27, 1894, 
are by the provisions of that act entitled to free entry. They are 
thus described: "Coal tar, crude, and ail préparations and products 
of coal tar, not colors or dyes, not specially provided for in this act." 
The évidence clearly shows, and the court below so found, that the 
merchandise in question is a produet of coal tar, obtained therefrom 
by fractional distillation. The flrst of the two points made by the 
counsel for the government is that products of coal tar are not enti- 
tled to free entry. Certainly, under the above-quoted paragraph, ail 
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products of that article that are not colors or dyes, and that are not 
specially provided for in the act of 1894, are entitled to such. entry; 
for such is the clear and express language of the paragraph. It is 
not claimed that the article in question is a color or dye, and the only 
"spécial" provision relied upon by the appellant is paragraph 60 of the 
same act, which reads as follows; "Products or préparations known 
as alkalies, alkaloids, distilled oils, essential oils, expfessed oils, ren- 
dered oils, and ail combina tions of the foregoing, and ail chemical 
compounds and salts, not specially provided for in this act, twenty-flve 
per centum ad valorem." The contention on the part of the govern- 
ment is that the merchandise in question is a product or préparation 
known as "distilled oO." The court belov\r found, as matter of fact, 
"that said merchandise was not, nor is it, a product or préparation 
commonly or commercially or chemically or otherwise known as a 
'distilled oil,' but was and is a product of coal tar, not a color or dye, 
and not otherwise specially provided for in said act." It is earnestly 
contended by appellant's counsel that the évidence does not justify this 
finding, and that, since it was ail given by déposition or other writing, 
this court has the same advantages for correctly weighing the évidence 
as the trial court had. A careful considération of the évidence, how- 
ever, does not satisfy us that the court below was in error in its 
finding of fact. The merchandise in question, being an oil, and be- 
ing derived from coal tar by the process of fractional distillation, is 
undoubtedly, in one sensé, a distilled oil. But the weight of the évi- 
dence is to the effect that itis known as "dead oil" and "créosote oil," 
both commercially and chemically. The same conclusion was 
reached in the récent case of U. S. v. Warren Chemical & Manufac- 
turing Co., 28 C. 0. A. 500, 84 Fed. 638, decided by the circuit court 
of appeals for the Second circuit. Other reasons might be given 
why we think the judgment of the court below correct, but we deem 
it unnecessary to pursue the subject further. The judgment of the 
circuit court is afflrmed. 



ANHEUSBR-BUSOH BREWING ASS'N v, FRED MILLER BREWING OO. 

(Circuit Court, E. D. Wlsconsln. June 13, 1898.) 

Tbade-Mahks an» Tradb-Nambs— Unfair Compétition. 

The mère use of a geographical name, In wliich there can be no technlcal 
trade-mark, unaccompanled by any imitation of labels, or other Indlcia, 
may constitute unfair compétition, when adopted for the purpose of taking 
away another's business and good will. 

This was a suit in equity by the Anheuser-Busch Brewing As- 
sociation against the Pred Miller Brewing Company to enjoin the 
use of a trade-name. 

Kowland Cox and Hugh Ryan, fbr complainant. 

E. F. H. Goldsmith and N. Pereles & Sons, for défendant 

SEAMAIsT, District Judge. The bill seeks to enjoin the défend- 
ant from using the name "Budweiser" as the désignation of a 
brand or brew of béer manufactured by it; and no ground for re- 
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lief is establiehed by the testimony, unless it may be found within 
tlie équitable doctrine relatingto unfair compétition in trade AI-' 
though it is undisputed that this désignation has been employed by 
the cbmplainant and its predecefesor in buéiness, for about 20 years, 
as the name of a spécial manufacture of béer, for which wide répu- 
tation and extensive trade has, been obtained throughout this coun- 
try and abroad, the name is distinctively geographical (referring 
to a place in Bohemia, Austria, called "Budweis"); and it is both 
conceded and indisputable that this use confers no property right 
or monopoly in such name, as a trade-mark. On the other hand, 
the allégations on the part of the complainant, that it has thus 
established a business and good will in the sale of Budweiser béer, 
of great estent and value, are well supported, and not controverted. 
There is, however, no foundation for the further allégation that 
the béer manufactured and sold by the défendant under this name 
is of an inferior quality, or "an ordinary American béer," and 
there is no testimony which even tends to impugn its actual quality 
as a beverage. Nor is the name or place of the défendant, as the 
manufacturer of its Budweiser, in any manner disguised, nor is 
there simulation of the appearance of complainant's bottles or 
labels in those now used by the défendant, to constitute on their 
face a means to palm off the article upon the public as the actual 
production of the complainant, except so far as the iiame "Bud- 
weiser" is used, and is identifled as exclusively of its production. 
So that no case is presented which is literâlly within the well- 
settled Une of authorities in respect of such impositions upon the 
public, nor is it brought directly within the rule stated in the récent 
and well-considered opinion of Judge Bunn, speaking for the cir- 
cuit court of appeals, in Flour-Mills Co. v. Eagle, 86 Ped. 608, re- 
lating to false prêteuse as to the place of mahufacture, as neither 
the complainant nor the défendant is located in Budweis, and 
neither holds forth a pretense of such location, in any respect. The 
purport of the name, as asserted by each, is to designate this brand 
of béer as made "according to the Budweiser process," namely, 
that in the ingrédients and brew it conforms to the spécial produc- 
tion of béer at Budweis. Therefore the issue is purely one of a 
fraudulent appropriation of this name, without foundation in f act, 
under circumstances which both intend and cause imposition, to 
the injury of the complainant's business and good will. With no 
property right existing in the name "Budweiser," it is clear that 
the défendant cannot be precluded from using it to designate its 
spécial brew, if necessary for accurate description, or even if such 
use is "truthful," as alleged in the answer, and is also honest and 
ingenuous. But if the manufacture of béer was not of such char- 
acter as to make this name specially applicable, and it was selected 
arbitrarily, and for the purpose of taking advantage of the estab- 
lished réputation of the complainant's Budweiser, and with the ef- 
fect of disturbing its trade therein, such use constitutes unfair com- 
pétition,— is "unfairly stealing away another's business and good 
will," — and must be regat-ded, in equity, as fraudulent. As re- 
marked in Thread Co. v. Armitage, 67 Fed. MO: 
87 F.— 55 
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.^'TWs goo<l wlU. Is thÇ: complaltiant's i^heritance, and, Its piroperty. It Is as 
much a part of Its assets as Its mili or Its çoiintlng housè. No one bas a right 
to destroy It, ekcépt by falr and honeSt compétition." 

• ■ ■ :, '. .,■>,:. "n> «■.■■' . ■ ■ ■ 

. In Conrad v. Brewing Go. (décided in 1880) 8 Mo. App. 277, there 
was a strong! adjudication in. fayor of the complainant's predecessor, 
respecting a fraudulent use of this particular traide-name. While 
no other caise of the numerous . citations by counsel ean be said to 
pass upon the question in the f Orm hère presented, I: am of opinion 
that the proposition above stated, as to fraudulent use of a name 
which would otherwise be opento ail users, is cleaxly within the 
unif orm line of décisions in equity,. distinguishing honest compétition 
from that T*Mch is unfair and illegitimate, and granting relief 
against deviceS and means of thé latter class which cause imposi- 
tion, whateveri.the form. In this ivièw of the law, the facts, so far 
as material tO the controversy, are wtell established,, by admissions, 
and by testimony which is practically undisputed, as follows: 

1. The predecessor of the complainant, Mr. Conrad, commenced 
the manufacture bf a béer of distinctive character and excellence 
about thè year 1876, through Anheuser & Co.; ;a8 brewers. This 
product was originally made of materials, imported for the purpose, 
similar to those used in a certain brewery at Budweis, and by the 
same process which was there employed; and rthe béer so produced 
was thereupon named "Budweisery" constituting the first adoption 
of such title for any manufacture jof béer in this country. If the 
béer made at the Biidweis brewery màa ever brought to this country 
in any quantity, either under the oame of "Budweiser," or other 
désignation, it ia not shown bylicompetent évidence; and the only 
inference which' ean bedrawnïrcîm the testimony in that regard 
is that the naibe was introduded àûd became knôwn to the trade in 
this country solely through this ; St. Louis production. As to thé 
name by which the original manufacture at Budweis was fcnown, 
the défendant in troduced, fwifhéut, proper identification, and under 
objection, a label which showstheniame "Budweiser Béer" on a pur- 
ported importation in New York ftom iBudweis; and a witness 
whô formerly redded at Budweis stated «that: tw^o grades of béer 
were produced there, one of whici was known as "Budweiser Com- 
mon Béer," iànd the other fiis "Budweiser Lager Beer.^' The label was 
clearly insufflcient for any purpose, and the testimony as to Idcal 
name, if othferwiBe satisfactory^ câniiot affect the présent inquiry. 
The main ingrédients which were peculiar to this béer, as originally 
made, were ^1) Saazer hops, (2) a fine quality of Bohemian bàrley, 
sùpplemented by (3) Boheniian pitch, and (4) Bohemian yeast; the 
latter two imparting, as claimed, peculiar flavor and quality. The 
détails of the process are not i lisclosed, for reasons which are 
probably justifiable, but it is positiyelv asserted that the brew uni- 
formly conforms to the Budweis 'process; and sufficient facts àp- 
pear to show 'that it is, on thei wbiolé, distinetive as a process, 

2. The complainant, as sudcessouito the bre^era, Anheuser & Co., 
and by transfer froni Cômrad, ■sabsequently ebntinuèd the manu- 
facture on its own account, following sirictly thé same process and 
care, and employing thè same material, except that the finest quality 
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of Apierican barley, either Canadian or domestic, selected for the 
purpbsé, is stated to hâve taken the place of the imported article 
after the first year or two, because it was found that equal or su- 
perior quality could thus be obtained, while the béer retained its 
distinctive character, and resemblance to the original Btidweis pro- 
duction, unaffected by euch change. This substitution appears to 
hâve been recognized oii the labels, by stating the use of the "ânest 
barley," in place of the previous v?ording, "Bohemian barley." 

3. The béer thus produced vi'as of distinctive character, especially 
in its light color and its flavor, and it appears that such distinction 
has been uniformly maintainéd from the outset. Under the name 
of "Budweiser," it attained popularity and extensive market, through- 
out the United States, at least, during the introductory term of 
Conrad; and in the hands of the complainant the trade and celebrity 
became greatly extended. Although other brands of béer were man- 
ufactured by the latter at their great plant in St. Louis, the testi- 
mony shows that BMweiser was the production for which they 
were generally known élsewhere, was practically and substantially 
their exclusive possession by way of good will, and, through ad- 
vertising and trade, has constituted the main ground and token of 
such celebrity as has been attained by the complainant in this coun- 
try and abroad, — to some extent, at least, overshadowing the name 
of the brewers, so that, as stated by the président of the company, 
he îs "very often greeted as Mr. Budweiser, instead of Mr. Busch." 
In ôther words, the production is known rathër by its name, "Bud- 
weiser," than by the name or place of the brewers, and in this they 
hâve a good will of great value. 

4. The défendant entered the fleld in 1891 with a new brew of 
béer, bf spécial excellence, and closely resembling that of the com- 
plainant, especially in the light color. To some extént, at leaet, it 
became a rival of complainant, but thus far was clearly within the 
rights of the défendant, and entitled to encouragement. The adop- 
tion, however, of the name for this new production, présents a dif- 
férent aspect, as the intention is manif est, in the light of the cir- 
cumstances and testimony. It was hot called "Budweiser" in good 
faith, ànd ingenuously. The name was no more applicable to this 
spécial brew, if applicable at ail, in strict sensé, than many others 
which were open for sélection, and its value for the purpose rested 
in the use and popularity made for it by the efforts of complainant; 
but it appears to hâve been the object of the christening to take 
the beneflt of the réputation so established in the United States, or 
in the territory eought by the défendant, for béer so named, of like 
appearance and quality, and in that guise to invade the complain- 
ant's trade by unfalr compétition. In 1890 and 1891, just prier 
to this new venture, the défendant was carrying on the agency 
or business of selling the complainant's Budweiser béer to the cus- 
tomers of the latter in the Lake Superior territory, — presumàbly, 
in connection with the sales by défendant of its own brews, which 
were différent in their appearance and character. A letter froni 
the défendant to the complainant, dated January 22, 1891, speaks 
for itself bjb to the introduction of the new béer, in answer to an 
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inquiry çegarding rumors that the former designèd "gîving up hand- 

ling" the Budweiser of the complainanti It reads: 

"Permit us to say that thus fax we haven't any such intention. On the 
contrary, wepurpose to sell your Budweiser bottled béer so long as there is 
but a littlé profit in It. You haye certàinly been mlsinformed on this point." 

Following this, the défendant, p-oceeded to make its new brew of 
so-called "Budweiser," with which-it enteredthe same market so 
held for and through the compl^inant, with bottles and labels in 
obvions departure from those preyiou^y used for its own produc- 
tion, and in which there were then marked points of similitude to 
those of complainant, although since discarded. And the attempted 
explanations on behalf of the défendant as to the reasons for se- 
lecting this name tend to confirai the view I hâve indicated, rather 
than an ingenuous choice, as argued on behalf of défendant. 

5. The answer of the défendant distinctly "allèges that it applied 
said désignation to béer brewed according to the Budweiser pro- 
cess in order to designate the m^nner of brewing said béer, and to 
show its qqality" ; but the testimony introduced on its behalf dénies 
the fact of any such distinctive process, and explains that the réf- 
érence in the answer was tp the gênerai European process which 
prevails in Vienna, Berlin, Pilsen, and elsewhere ; being "a différent 
process than that in Amerieg,," and not qipplicable to Budweis dis- 
tinctively, because, as stated byjtlr. Miller, there is no "such thing 
known in the brewing world as the 'Budweiser process.' " Tbere- 
fore the attempted justiflcatiqfl o^trutliful usé. pf the name clearly 
fails. On the other hand, the déniais of the existence of such pro- 
eess are not fçmided upon pergonial knowledge, and are entitled to 
HO weight as-against the positive testimony on the other side. As- 
suining a :;beliel on its part that. there was no Budweiser process, 
-the défendant committed a wrpng in adopting the name, under the 
circnmstances. With the process exisiting as, shown on behalf of 
the complainant, the défendait jneither confoni?.8 to it in fact, por 
attempts conf ormrty,. and the i^ape, is not truthfully applied. In 

îeither view, the bill m,i;ist be Sflstaifted- " 

I The objection by défendant to the testimony Introduced by com- 
plainant in rebnttal does not seem, t0;be well taken, if material. 
The other objections are also ovepruled, and decree will be entered 
for complainant in accordanoe with this opinion. 



EOWE T. :^LOI)G,BTT & pI>APf> CO. 

(Circuit Court, D. ConneiaticTl>tj;i June: 15, 1898.) 

. No. 936,;'\ ■ 

1. Patient SoiTs—DflMURRBB TO BiLii.i i ,41 

On denmrrer to a b^l for want o( Ijaveçtton, çppearlng on the face o( a 
patent, it iB not the duty of thé c6ùrt to iàvestigate the prior art. ' 

îâ. Samè— l)E8rap,P0R Horseshob Calk. 

The Rowe patent. No. 2é,58T, for à design for ë, horsèshoe calk, is ûot, 
on its face, so manifestly laciiing 'in. Invention: as to be declarsâ iilvaJiâ 
on demurrer to a blU for infriugement 
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This was a suit in equity by Allen H. Kowe against the Ëlodgett & 
Clapp Company for alleged infringement of a design patent for a 
horseshoe calk. 

W. E. Simonds, for complainant. 
L. P. N. Marvin, for défendant. 

TOWNSEND, District Judge. To this bill in equity for infringe- 
ment of patent Ko. 26,587, granted to complainant Pebruary 2, 1897, 
for a design for a horseshoe calk, défendant demurs on the ground 
that said design "is the product of mère mechanical skill, not amount- 
ing to a patentable invention." The défendant, in his brief, cites a 
number of patents, and asks tbe court to take judicial notice thereof, 
and thereupon to hold that the configuration claimed in the patent 
in suit is lacking in originality and beauty. The court bas no Per- 
sonal knowledge as to thèse matters, and does not understand that, 
in a hearing on a démarrer, it is its duty to investigate the prior art.- 
As a matter of fact, the writer supposed that the ordinary horseshoe 
calk was an intégral part of the horseshoe, hammered to a point by a 
blacksmith. It is perhaps possible that évidence might be introduced 
to show that said design was patentable, as a "new and original shape 
or configuration of an article of manufacture." The demurrer is 
therefore overruled. 



PELZER T. GEISE. SAMB v. ACME GAS FIXTURB & METAL CO. RAME 
T. BUCK. SAME V. HORN & BRANNEN MFG. CO. 

(Circuit Court, E. D. Pennsylvania. June 25, 1§98.) 

Nos. 37-39, 41. 

Patents — Prbliminary Iîwtjnction — Effkct of Prior Décisions. 

The circuit court ànd the circuit court of appeals for the Thlrd circuit 
beld that several claims of ah original patent were invalid. Thêreafter the 
circuit court of- appeals in the Second circuit, after duly consldering such 
prior décision, sustained the validity of a reissue of the patent. Helil that, 
in a subséquent suit in the circuit court of the Third circuit on the reissue, 
the court, on motion for a prelimînary tnjunction, Would regard the dé- 
cisions in the Second circuit sustaining the reissuè as controUing upon it. 

Thèse were four suits instituted by complainant, Pelzer, against 
différent défendants for alleged infringement of a patent for im- 
provements in electrical flxtures. The causes were heard on mo- 
tions for preliminary injunction. 

' Richard N. Dyer, for complainant. 

Hector T. Fenton, Théodore F. Jenkins, and Samuel Gustine 
Thompson, for respondents. 

DALLAS, Circuit Judge. The above-stated cases are suits upon 
reissued letters patent No. 11,478, granted March 12, 1893, to Luther 
Stieringer, for an improvement in electrical fixtures. The orig- 
inal (No. 259,235) was dated June 6, 1882, and was applied for 
March 15, 1882. A motion for a preliminary injunction has been 
made in each case. Thèse motions were argued at the same time, 
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and maybe disposed of together» The défenses are not, in some 
particulars, precisely identical, but the point which has been, çMefly 
relied upon is common to ail the cases, and présents the oiily question 
which, on full considération of the proofs, seems to me to be a 
serious one. ' 

In the case of Maitland v. Archer & Pancoast Co., 72 Fed. 660, the 
circuit court for the Southern district of New York sustained the 
ârst daim of the reissued patent hère sued upon, and in the case 
of Maitland v. Manufacturing C6., 29 C. C. A. 60T, 86 Fed. 124, the 
circuit court of appef^Is for the Second circuit also upheld that 
daim. It is contended that the peculiar circumstances under which 
thèse décisions were rehdered make the gênerai rule, which would 
require ^;hem to be followed, inapî)licable. The learned counsel 
for the défendants in the présent suit against the Horn & Bran- 
nen Maijiufacturing Company concèded (as must necessarily be con- 
ceded) tîiat a prior adjudication, made in a contested case, and 
af ter a full and final hearing, mùst be regarded, upon a motion for 
prçliminary injunction, as décisive, or at least as prima facie con- 
trolling, ■With respect tô the validity of the patent; but it is insisted 
th^t this case is ah exceptional bne, for the teason about to be re- 
ferred to. Wheh the original patent to étieringer was before the 
court of appeals for this circuit in' thè case of Maitland v. Gibson, 
11 C. C. A. 446, 63 Fed. 840, several of the claims of that patent 
were held to be invalid, and it is now argued that the courts in 
the Second circuit either dieregarded or misunderetood that prior 
judgment. Jf this w^re pï^nly évident, it would, I think, be in- 
cumbent upon this court to adopt as authoritative the décision of 
the court ôf appeals for this circuit !But this is not plainly évi- 
dent In both of the courts of the Second circuit the décision in 
this one was fuUy cçnsidered, and the question whether or not they 
properljj^ptérpreted it is phe whicbv in my opinion, should be left 
for détermination by the court which made it* The fact that the 
judgment of tiie court of appeals for the Third circuit was in accord 
with that of this court, as it is now; constituted, should not, I think, 
induce nie to enter uppn an inquiry as to the purport and scope 
of that judgment. ' The courts of the Second circuit did not over- 
look it, and for the présent purpose it is, I think, incumbent upon 
me to acdept their conclusion, which is Certainly not manifestly 
erroneoùs, without cavil or criticism. The application of the rule 
of comity, as it is called,' îs hot, ho^ever, to be extendéd to any- 
thing more than was actually adjudged; and, as only the ûrst claim 
of the reissue was passed upon* there will be a decree in each of 
thèse cases for a prçlinlinapy injunction so far as respects that 
claim, but not as to any of the others. 
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TABER BAS-RELIEF PHOTOGRAPH CO. et al. v. MARCEAU et al. 

(Circuit Court, N. D. Californla. May 17, 1898.) 

No. 12,258. 

l. Patents— IMPROVEMENTS— Construction of Claims. 

Wliere the parties to a suit are operating under différent patents, each 
of which is for a mère Improvement in a well-known art, each must be 
confined to the précise method mentioned in its elaims. 
3. Same — Inpkingemknt. 

Infringement Is determlned, not by the resuit accomplished, but by the 
means employed in attalning that resuit. 

3. Same. 

ïhe only material différence between two patents for produclng em 
bossed pictures or photographs was that in one the picture was trans- 
ferred to the block, and then carved ont therein, while in the other the 
outline was eut on the block, and the picture then carved out, foUowing 
a picture set up in front of the carver. Eeld, that there was no Infringe- 
ment, each patent being for a mère improvement. 

4. Same— Embossed Photographs. 

The Taber patent. No. 556,591, for improvements In methods of produclng 
embossed photographs, is not iufrlnged by thé process described in the 
Marceau patent, No. 567,748, for a process of produclng photographs in 
relief. 

This was a bill in equity by the Taber Bas-Eelief Photograph Com- 
pany and other s against Théodore C, Marceau and others for allégea 
infringement of a patent covering a method of producing embossed 
photogr3,phs. 

John H. Miller, for complainants. 
John L. Boone, for défendants. 

MORROW, Circuit Judge. This is a suit in equity for infringement 
of letters patent No. 556,591, dated March 17, 1896, issued to Free- 
man A. Tabér, for "improvements in methods of producing embossed 
photographs." It is conceded that the patent was assigned to the 
Taber Bas-Relief Photograph Company, and that the Taber Photo- 
graphie Company is the licensee of the former, The only party dé- 
pendant is Théodore C. Marceau, the other défendants being flctitious 
parties. The défendant, Théodore C. Marceau, dénies, in his answer, 
any infringement of the Taber patent, but admits that he has been 
eugaged in the production and sale of photographs in bas-relief, and 
in that connection avers that he is the inventer and patentée of a 
novel process and method of producing such photographs, which is 
protected by letters patent No. 567,748, dated December 15, 1896, 
issued to him, for a "process in producing photographs in relief." 
At the hearing the complainants introduced tiie letters patent under 
which they claim an infringement, and several exhibits, to illustrate 
their method of producing embossed pictures or photographs. They 
also introduced the déposition of a witness as expert testimony in 
their behalf. The défendant presented no évidence, beyond intro- 
diicing in bis behalf the flle wrapper of his patent. No spécifie act 
of infringement has been shov^fp. In fact, the question of infringe- 
ment résolves itself into a considération of whether or not the défend- 
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ant, in producîng and selling photographe in bas-relief under his pat- 
ent, is guilty of infringémènt. The ^itness called as an expert by the 
complainants.testifled to the effect that he was a solicitpr of patents, 
and that he had examined the two letters patent introduced in évi- 
dence, viz. that of the complainants ànd of the défendant, and that 
the invention of the défendant was, in his opinion, an infringement of 
the complainants'. Whatever- weight may be given to this expression 
of expert opinion, the question of infringement is one for the court, 
to be exercised upon its dwn independent judgment, and upon a 
Gomparison of the two patents. An , examination of both patents 
shows that each purports to be for improvements in the method of pro- 
ducing embossed photographs, or photographs in bas-relief. Neither 
of the patentées is a pioneer in the aft of producing photographs in 
bas-relief. The following patents show that the same method is sub- 
stantialiy covered: United States letters patent No. 242,414, issued 
to William H. Guilleband, of Hoboken, N. J., dated May 31, 1881, enti- 
tled, "Process of Producing Photogranhs in Relief;" United States 
letters patent No. 520,707, issued to Mario Eusse, of Rome, Italy, 
dated May 29, 1894, entitled, "Art of Reproducing Otijëcts in Relief or 
Intaglio by the Aid of Photography;" United States letters patent No. 
298,921, dated May 20, 1894, issued to Savillion Van Campen, of Jer- 
sey City, N. J., entitled, "Decora,tive Tile." Each of the patentées 
in the présent suit is therefore but an imorover in the art. It fol- 
lows that this is a casé whei-e, in viéw of the state of the art, a pat- 
entée is'onïy entitled, atthe môst, to the précisé method mentioned in 
his claim. Boyd v. Tool Co., 158 U. S. 260, 261, 15 Sup. Ct. 837. 
There is but one claim in the Taber patent, whichis as foUows: 

"The method of embossing photographis, whlch corisists in transferrlng a 
print to the surface of a block, formlng an embossing mold in said block In 
conformity 'with sald;print, ptovidiflfe tbè'bloclî with a frame to fonn the 
register for the prlnts and mold, trimfpinç the prints to fit within said frame, 
and pressirigtlié print Into the mold, sjibstan'tially as se^ forth." 

The claims of the Marceau patent are as follows: 

"(1) The method herein descrlbéd fdr preparing intaglio bloclis for the pur- 
pose of formlng relief pictures, con^stlng- In cutting an pntline of the plcture 
to be thrown, up. in relief, pasting the same, upon the inner surface of the glass 
or other smooth-surfaced mold, 'flUing tle mold with a plastic substance which 
wlU afterwards set and harden, then removlng the hardened materialfrom 
the mold, dlâengaglng the plcture fpom its surface, and engravlng the surface 
to correspond with the portions ot the picture which are to be thrown up 
Into relief. (2), TJie method of thuowlng photographie pictures up ipto relief, 
consistjng In cutting out one of the set of pictares, flxing it upon the Inner 
surfaceof a moid, fllling the môld with à plastic materlal which will after- 
ward set and harden, removlng the hardened block from the mold and dls- 
engaging the picture therefrom; eiigraying an intaglio to correspond with the 
outline left by the removed picture,, ^|len using the o,uter portion from which 
the plcture hâs been eut as an optline by which the other pictures are ac- 
curately reglfetéred upon the engraV^éd block, and pressing the portions coïnci- 
dent with the ëngraved surface thereinto so as to thrô'w them up into relief 
when rétooved from the block. ' (8)! The method of formîng . photographie 
pictures in reltef, conslsting In cuttjng out one of a set of pictures, and out- 
lining It upon a block formed by hardening a plastic mass witliin a mold, en- 
graving an intaglio upon the block tq correspond with said outline, then regis- 
terlng the other pictures upon the block, and pressing the portions coïncident 
with the engraved surface thereinto." : i - 
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From thèse claims, and a description of both patents as contained 
in the respective speciflcations, it appears that the purpose of both 
patents is the same, viz. to produce an embossed picture or jAotograph, 
and that the principal parts or f unctions of both methods are for the 
most part substantially similar. The only material différence be- 
tween the two is that by complainants' method, as covered by the 
Taber patent, the picture to be embossed is transferred to a block, 
and then carved out in the block, while by the defendant's method, as 
covered by his patent, the outline of the picture is eut on the block, 
and the picture is then carved out, foUowing the picture, which is set 
up in front of the carver. This différence in the two methods of 
transferring the pictures upon the blocks for the purpose of carving 
them out is, in my opinion, sufficient to distinguish the tWo patents, 
and to defeat any claim for infringement. It is true that the resuit 
accomplished, viz. an embossed picture, is the same with both methods. 
But infringements are not determined by the resuit accomplished. It 
is the means by which that resuit is attained which is determinative 
aud controljing upon a question of infringement. Carver v. Hyde, 16 
Pet. 513, 519; Le Roy v. Tatham, 14 How. 156; Corning v. Burden, 
15 How. 252; Burr v. Duryee, 1 Wall. 531; JFuller v. Yentzer, 94 U. S. 
288; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81. To constitute 
infringement, there must be identity in means, not merely in purpose, 
function, or eflfect. 3 Rob. Pat. p. 46, § 893, and cases thëre citèd. 
Besides, the patent issued to the défendant, the complainahts' as- 
signer (the Taber patent), not being a pioneer invention, is entitled to 
a prima façie presumption in favor of its natentability. Boyd v. Hay- 
Tool Co., 158 U. S. 260, 261, 15 Sup. Ct. 837; Putnam v; Bottle-Stopper 
Co.,, 38 Fed. 234; Ney Mfg. Co. v. Superior Drill Co., 56 Fed. 152; 
Kohlér V. George Worthington Co., 77 Fed. 844. It does not.apuear 
that the défendant bas infringed by using or following the method cov- 
ered by the Taber patent, and in this viéw of the case it would seem 
to be unnecessary to pass upon the question whether either Taber 
or Marceau invented anything, inasmuch as both are restricted, as 
above stated, to the exact and spécifie devices or methods claimed 
by them, and the complainants hâve failed to show that the défendant 
has used the particular method to which they may be dèemed entitled. 
From thèse views, it follows that the bill must be dismissed, and it is 
so ordered. 



AMERICAN GEAPHOPHONE CO. v. LEEDS et al. 

(Circuit Court, S. D. New York. June 18, 1898.) 

Patents— Anticipation— Graphophones. 

A recording cylinder for a graphophone, consisting of a blank made of 
a pliable substance, coveretl with tin or métal foil. on which Indentations 
are made by a rigid indenting point, is not an anticipation of a cylinder of 
a waxy substance from which the métal foil is omitted, and upon which an 
engraved record is made. 
Same. 

Where a patentée has made an actual living invention, which the public 
are able to use, the court is not called upon to struggle to decipher an an- 
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tielpatJott. In'tee onflnlshéd worlîiana the suriDlsesof elirller students of 

I 1 1 thé same aijWçct. , ;, ;' 

8. 8amB-t-P>,TB1ÎTABLK COMPINATIONR.;, . ,, , 

ïbe cotnbiaation p£ a loosely moûiited reproducer of a gtaphophone with 
, ttîè grooved tablet ot cylinder, or other body having à. Sound reeord en- 
' gra"? ëd' thereon in the form 6£ a groovô In a waxy substance, Is a true and 
palJentabte combinatldn. . .; 

4 .BÂME— Infbingbmknt. .m 

The, so-caUed "metaUlc soap record" for graphophones, ! which consista 
substa'ntially of a mixture of stearic âcid or ste'ariù and ozpcerite, paraftln, 
, iand ceresln, and is a cohesive, wài-like materiàl, withoiit- ïiber, is withln 
■ ■ tieclâims of a patent desci-ibing a ! Sound record formedof a waxy or 
'■'•: amorphous or slightly cohesive substatice, wliieh can readlly be eut and 
. ! ffe^dlly beremoved In cWçs or shavipgs. 

B. Sambt-Contki'butory Infringement. 

One who malies and sells the loosely mountèd sound reproducer of the 
patent alone, wlth Intent that it shall be used with sound records made 
and sold under a patent covering a combination of the record and repro- 
ducer, i$ guilty of Infringemen t. 

tt Samè. 

The Bell & Taintor patent. No. 341,214, for improvemehts In recordlng 
and feproducing speech and other sounds, construed, and ' held valld and 
Infringed as to clàlms 19, 20, 21, 22, 23, and 24, and Invalld for want of In- 
vention as to claims 37 aid: 38. 

This was a suit in equity by the American Grapbophone Com- 
pany against Loring L. Leéds, James H. White, and I^eroy W. Bald- 
win for ,alleged infringement of a patent for an împroVement in 
recording and reproduûing speech, ârid other soiinds. 

.Jhilip Mauro, for complainant. 

William iHouston Kenyon and 4.' Parker Smith, for défendants. 

: SHIEMÀN, Circuit Jndge. Thi» bill in equity i-elates to the al- 
légeai .infringement ,of cjaims là, 20, 21, 22, 23, 24, 37, and 38 of 
ietters- patent No, 34l,^l4, dated Ma-^ 4, 1886, issued to Ghichester 
A. Bell and Sumner Taintor for, an iinprovement in recording and 
reproducingspeçcii and other sounds; in other words, for the in- 
strument now known as the "Crraph(opbone." Thèse claims are as 
follows:,, '■'.'■■ ^. /■'..■• ■ ■ . ...,',,',! ,. 

j "(10) Tbe combination,, with a, reproduclng atyle, of a paountlng! theréfor, 
Wtilch leayes said style free ta moye ,ïatefally, and théreby adjust itself 
iautbriiatleally to a soltnd record,' sutistantially as described. (20) The re- 
producer loosely mounted on a suitable support, so that the reproducing style 
is capable of a latéral movement, and may, in conséquence thereof, adjust 
itself automatically on the record, subsfahtially as described. (21) The re- 
producer mounted on a universal joint, and held against the record by . 
yielding pressure, substantifilly as descrilped. (22) The cqnjbination, with a 
grooved tablet or other body having a sound record tormed therein, of a 
reproducer having ft rubblng style loosely". mûunted, so that Ifrls free to move 
laterally, and thus adjust itself to the groove, substantially as described. (23) 
The combination, with the tablet or other body having the Sound record fOrmed 
'fliérein'as ai irregular groove with sloplng walls, of a reproducer having a 
étyle for rubblng over sald record, and indunted on a universal joint, sub- 
iitàntiaiij-' as described. (24) The combinatiori, wlth a sound record formed 
In wàx or a wax-like materiàl, Of à reproducer having a rubMng style for re- 
eelviug sonorous vibrations f rom said record, substantiajly as described." "(37) 
The reproducer mounted on a hlnged arm, and provided with a sound con- 
voyer extendihg lengthwlse of said arm, substantially as described. (38) The 
reproducer mounted on a hinged, arm, and provided with a sound conveyer 
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extending lengthwise of said arm, and connected at the hinge with an exte- 
rior Sound conveyer, substantially as descrlbed." . ' 

Prior to the patent in suit there had appeared the French pat- 
ent to Charles Gros, No. 124,213, dated May 1, 1878; an article in 
Le Kappel, dated December 14, 1877, in regard to the Gros device; 
an article in the Journal Cosmos, in December, 1878, describing the 
phonograph of the Abbe Garbonel; and articles in 1879 describing 
Lambrigot's phonograph; and there had also appeared Edison's pho- 
nograph, described to some extent in his United States letters pat- 
ent dated February 19, 1878. 

The French devices were complicated, and, outside of expérimental 
and scientific investigation, were of no value as practical instru- 
menta From the Edison phonograph much was anticipated. It 
came into public use in about 1879, but in actual service it dis- 
closed radical defects, and it ceased in 1880 to hâve a position as 
an article of ordinary Use. The record was made by indentation 
upon a surface of yielding material, such as paper saturated or 
coated with something like paraffin, and a sheet of métal foil, or 
tin foil, over the underlying sheet. The tin foil received an im- 
pression from a rigid diaphragm having an indenting point secured 
to its center. The great difflculty arose from the pliable character 
of the material upon which the record was attempted to be made. 
As stated by Mr. Taintor, the indenting point bent the tin foil down 
and around the point of contact, and distorted the indentations. 
The record was perishable, was easily obliterated, and was easily 
injured when removed from the machine, and after a short trial 
the tin-foil indenting procees fell into disuse. The expérimenta of 
the patentées of the patent in suit commenced in 1881, and resulted 
in the abandonment of any process of indentation, or of embossing, 
upon a pliable material, and in the substitution therefor of the 
cutting or the engraving the record in the form of a groove with 
sloping walls in a waxy sibstance, without fiber, andslightly co- 
hesive, in which a clean eut could be made. It was found neces- 
sary that the material should be eut or engraved at the point of 
the blade, and that it should be capable of being readily removed 
in chips or shavings. The rigid reproducer was also abandoned, 
and a loosely mounted reproducer was substituted in its place, so 
loosely mounted that, resting against the recording material by 
gravity, it was guided by the record, and followed ail the élévations 
and dépressions in the groove. The material of the record and 
the reproducer are each necessary parts of the invention. Either 
part without the other would be ineffectuai, but in combination 
both tend to make an operative and successful instrument. Judge 
Grosscup, who did not think that the reproducer by itself was pat- 
entable, attributed great value to its combination with the waxy 
record. He said in the Amet Case: 

"The substance upon which the record is eut, and the reproducer thus 
loosely mounted, by which It is enabled to f ollow the undulations of the groove, 
together constitute an effective portion of the mechanism. Either, without 
the other, would be uselesa for the purpose of a graphophone or phonograph. 
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Together they brlng about asuccessful resuit. They therefore cwnstltute a 
patentable eomblnatlon." 74 Fed. 789. 

This pecnliarity of the dual invention of the material for an 
engraved record and the reproducer, and the fact th'at the latter was 
brought into being to make the former of practical value, is of 
much importance; in the proper construction of the quoted claims of 
the patent, if it should be held that the reproducer alone, though 
novel, is not patentable. The défenses are numerous, and extend 
to the détails of the spécification. 

The first position in regard to the claims in suit is that any 
claim based upon the originality of the new sound record, and 
especially claim 24, is void, because eound records formed in wax, 
or wax-like material, were old in the art of reproducing speech, and 
stress is laid upon Edison's experiments. Mr. Edison did experi- 
ment upon aJmost every material, and nndoubtedly experimented 
upon wax, and discarded one material after another, until, in his 
completed phonograph, he used a yielding material, and required 
that it should be covered with tin or métal foil. In his British 
patent No. 1,644, of 1878, which contained his ideas, both completed 
and crude, he describes the material to be indented as follows: 

"The material upon whlch the record is made may be of métal foil, such as 
tin, iron, copper, lead, zinc, cadmium, or a foil made of composition of metals. 
Paper or other materlals may be used, the same being coate'd with paraffln 
or other hydrocarbons, waxes, gums, or lacs, and the sheet so prepared may 
itself be indented, or the material, say paper, may be made to pass through a 
bath of hot paraffln and thence, between scrapers. Thin métal foil is now 
plaeed on the material, and the sheet passed through roUers, which give it a 
beautlf ul smooth surface. The Indentatlon can now be made in the foil 
and the paraffln or similar material, and the indenting point does uot become 
clogged with thé paraffln In conséquence of the Intervening foil." 

He did not use, unless experimentally, a blank made of vvax, or 
of a waxy substance, which was to become, by itself, the sound 
record to be used for reproduction. It is unuecessary to describe the 
théories of the French scientists in regard to the inaterial for re- 
cording, because, while they used wax or stearin , or parafSn upon 
the surface of a recording cylinder made of métal or of glass, none 
of them attempted to reproduce the sounds from a wax or parafiQn 
or stearin record, but the reproduction was from the métal surface. 
The déclaration in the spécification that "no one has reproduced 
sounds from a wax record by rubbing a style or reproducer over it" 
is true; and it is furthernaore tme that this combination first shown 
in the patent in suit, either in.method of opération or in the charac- 
ter of its results, converted the noteworthy, but short-lived, instru- 
ment of Edison into a machine of widespread use and of permanent 
utility. Each member of the combination was new, the resuit was 
new, and was not attained by the application of an old device to a 
similar subject. Pennsylvania R. , Cp. v. Locomotive Engine Safety 
Truck Co., IW U. S. 490, 4 Sup. Ct. 220. 

The défendants, upon the thèû^ry tbàt claims 19, 20, and 21 relate 
merely to a loosely-mounted reproducer, are of the opinion that a 
reproducer capable of automatically adjusting itself to the record 
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groove, and loosely mounted, after the gênerai plan of the patented 
invention, was disclosed in the Edison British patent of 1878. This 
patent contained some of tlie suggestions and sketches of varions 
sorts and kinds whieh Mr. Edison had thought of or had made during 
his experiments upon a subject novel, intricate, and scientific, which 
required manifold and délicate experiments, and in wliich lie took a 
great interest. Some of his surmises and beliefs in regard to what 
could be or might be done were thrown into this patent. The de- 
fendants' expert, with manifest consciousness of the difflculties in 
the text, translates the language of the descriptions of Figs. 27, 34, 
and 37 to mean that Edison had in his mind a gravity reproducer, 
or to show that such a reproducer can be inferred from the language. 
Thèse descriptions are confessedly vague, and it is confessedly difficult 
to know the interprétation which the writer placed upon some of 
the words which he uses. Bell and Taintor made an actual, living in- 
vention which the public are able to use, and a court is not called 
upon to struggle to decipher an anticipation in the unflnished work 
and the surmises of earlier students of the same subject. 

Havjng ascertained in what the invention of the patentées consisted, 
it is necessary to know whether it was aptly described in the claims. 
The two improvements of importance with respect to claims 19 to 
24, inclusive, are the new material for a sound record upon which 
vertically undulating grooves with sloping walls were engraved by a 
cutting style; and the reproducer which rested upon thèse grooves by 
gravity, and moving along them, "imparted to a second diaphragm the 
vibrations incident to the élévations and dépressions of the bottoms 
of the groove." A leading, and perhaps the only, novel élément in 
this gravity or "floating" reproducer is the uni versai joint, and Judge 
Grosscup was not disposed to regard its adaptation to a new use as 
a, patentable invention, He thought that while that élément, sepa- 
rately considered, was not invention, the combination which included 
it with the new record was patentable, and called the combination 
"the mechanical means whéreby the art of recording and reproducing 
speech and sounds is flrst made practically effective. To deny to it the 
dignity and quality bf invention would be to deny the patentability of 
every flrst great mechanical success." 

I think it may be that the improvement in the reproducing style 
was more than the mounting of an old style upon a universal joint, 
and that the reproducer may be patentable itself, because the style 
néeded, not only the latéral motion produced by a universal joint, but 
also an elastic and yielding pressure against the record; but, if the 
reproducer is not patentable by itself, I fully agrée with Judge 
Grosscup's idea of the patentable character of the combination which 
appears in thèse claims, and concur with him that any device which 
combines the reproducer described in claims 19 to 24 with the grooved 
tablet, or other body having a sound record as described in the patent, 
and especially in claims 22 and 24, is an infringement of the patent 
in siiit. It is stated that claim 23 was not in the Amet Case. This 
construction is not so broad as that which the solicitor for the pat- 
entées apparently hoped for, but it limits the claims to the improve- 
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ments whiçli, in combinàtipn, cre'ated fhe new machine, ànd which are 
abundaiitly déscribed i]|i tlie spécification. 

Inf ringement is denied becailsë tlieir apparatus is net intended for 
use "witlx a sound record f ormed in wax or a wax-lite material," 
but witli tlie sound record now corumonlj in use, and called a "metal- 
lic soap record," whicli is said to hâve been the invention of Mr. Edi- 
son, and to hâve been patented in 1890. The material which is dé- 
scribed in the patent is a waxy or amorphous or slightlj cohesive 
substance, which can readily be eut, and can readily be removed in 
chips or shavings. The metallic soap blank is substantially a mixture 
oî stearic acid or stearin and ozocerite, paraffin, and ceresin, and is 
a cohesive, wax-like material, without fiber. Mr. Edison in two pat- 
ents, ÎSTos. 484,583 and 484,584, in speaking of the phonogram blanks 
in use in 1892, says : "The surface is ordinarily of wax, or a stéarate 
or hard metalUc soap or ptlieF wax-like material or composition." 
The criticism in regard to thé material is not well founded. 

The défendants' machine is simply for the purposè of reproducing 
the customary wax-like sound records of the patent, 'v^'hich are eut 
in a groove with sloping wàlls. J|hese records are made by thé owner 
of the patent, and sold sepap^ijèly iôr reproduction. Thé reproducing 
device "con^ists of a reproducing point on one end ôf a glass tube, the 
other end of which is loosely inounted on the f ramé ôf the machine. 
When a sound record is on thé mandirel, the reproducing point rests by 
gravity upon the record, and witji à yielding pressuré, which is rendered 
adjustable by means of the.^fjjustable coiled spring. The mounting 
of the reproducer tube or hdllow.arm is a free or univérsal mounting, 
so that it can swing la,téraliy or in à longitudinal pjane at the same 
time that the reproducing point rises and falls in foUowing the sinu- 
osities of the sound record. In opération, the reproducer is allowed to 
rest, with its freé end carrying the reproducer point, on the record 
cylinder. As the record cylinder revolvés, the reproducer swings later- 
ally, being^ guided solely by the fine sound groove, and being kept 
in place by the sloping walIs thereof.*' 

So far as the reproducing dévice is concernéd, there is no sub- 
stantial controversy in regard to infringement, but it is said that the 
défendants do not infringe claims 22, 23, and 24, bécause they nèither 
make nor sell the sound records, but, simply sell this reproducing de- 
vice, to be used as the purchaser chooses. It is well known that the 
complainant makes many records, embodying pièces of music, ad- 
dresses or other speech, and sell them to be used by the owners of a 
graphophone. The défendants' device is an economical infringement 
of one élément of the claim, which is sold for the purpose of being 
, used in connection with the othçr élément. The design of the de- 
f pndapts' mach^ine, and their intent in sélling it, are to hâve it used 
in connection with the engrayéd sound record of the complainant. 
There ■vyas a very little he^sa^, but np proof, tha,t:the defehdants' 
deyïce was used with a çeilulpidcecord, and it,'^ùfflciéntly gippèars 
that its only actual use wasin connection with thé. pjatented record. 
Infringement of the combination ôf claims 22, 23, and 24 is the légal 
resuit. 
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I do not think that the improvement described in daims 37 and 
38 possesses the élément of patentable invention.. It is an obvions 
method of construction, when the reproducer is mounted in a hinged 
arm. 

Let there be an interlocutory decree against an infringement of 
claims 19, 20, 21, 22, 23, and 24, and for an accounting, which will 
be drawn substantially in the form settled by Judge Grosscup in 
the Amet Case, and printed in 74 Fed. 1008. 



THOMSON-HOTJSTON BLECTKIO CO. v. UNION RY. CO. et aL 

(Circuit Court, S. D. New York. June 11, 1898.) 

1. Patests— Invention. 

An Improvement which consisted in pivoting the contact arm of an un- 
derrunning trolley System to a rotating support on the top of the car, to 
which the spring which presses the arm upward is also attached, rather 
than to the car itself, so that the arm may be swung from one end of the 
car to the other, requlred only mechanical slvill. 

3. Samb— Contact Devices for Electric Railways. 

The Van Depoele "patent. No. 495,383, for Improvements in overhead 
contact devices for electrlc railways, is void, as to claims 11, 12, and 13, 
for want of patentable invention. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Union Railway Company and the Walkér Com- 
pany for alleged infringement of the Van Depoele patent for im- 
provements in overhead contact dévices for electric railways. 

Frédéric H. Betts, for complainant. 

Charles E. Mitchell, for défendant. 

SHIPMAN, Circuit Judge. This is a bill in equity based upon 
the infringement of claims 11, 12; and 13 of letters patent No. 495,383, 
applied for on June 20, 1888, and issued on April 11, 189â, to the 
administrators of Charles J. Van Depoele, for improvements in over- 
head contact devices for electric railways. The application for 
the paitent was sworn to by Van Depoele on November 15, 1887. 
The three claims which wçre infringed are as follows: 

"(11) In an electric railway, the combina tion of a car, an overhead conductor, 
a standard on the car, a rotating support thereon, an indined contact-carrying 
arm hinged upon said support, and a tension spring secured so as to rotate 
wlth the support, and acting upon the sald arm, for holding the contact device 
in position. (12) In an electric railway, the combination, with a car, of a 
standard on the car, a rotating support thereon, an arm hinged upon said 
support, and provided wlt;h a grooved or flanged contact device for engaging 
witli a suspended conductor, and a tension spring secured so as to rotate 
with the support, ànd acting upon the said arm, for holding the contact device 
in position. (IS) A réversible contact device for an electric railway vehicle, 
consisting of a standard, a rotating support thereon, a contact-carrying arm 
hinged upon said support, and a tension spring secured so as to rotate with 
the support, and acting upon the coutact-carrying arm, for holding the contact 
device In position." 

The inventer said in his spécification that it related to improve- 
ments upon the invention which formed the subject of a prior ap- 
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plication for letters patent whieft wàs filed Màrch 12, 1887. Upon 
tbat application, letters pateïit No. 495,443 were gmnted to Van 
Depoèle's administrators on April 11, 1893, which dèscribed his 
basic invention for a "long, swinging, pivoted, hinged, and upwardly 
spring pressed arm, extending from a support on tHè top of the car, 
and equipped with an underrunnihg- contact devicë." ' - Tîiis invention 
bas been frequently described; in tHe lànguage of an expert witness 
for the complainant, in tiie WincBester Ave. Case, 71 Fed. 192, as 
f ollows : 

It "consists generally In an eletric rallway, having an overhead conductor, 
and a car for sald railway, provided with a contact device carrled by the 
car 80 ks tb fWm a unitary structure therewith, and consisting of a trailing 
arm hinged and pivoted to the car, so as to bridge the space between it and 
the conductor, and 'move freely both laterally and vertically, and said arm 
carrylng at Its outer end a contact device capable of being pressed upward 
by, a.;Sijltable tejisi&n device 4ntp fpga^^nent with the underslde of the 
condjictor." \ , ~ ,.,, ,,, ,, ,^ ^| , 

Van Depoele fesiiibited his trolley mechanism, as thus constitnted 
and rdountéd upon cars, atiTprontp,' in September, 1885; and its 
novelty, its importance, and it^inyphtive character are now thor- 
oughly established, alttiough, in. respect to the iettçra patent which 
^ere issued'upon it, the ^court ©f appeals in this circuit bas held 
that after the original application was divided, and when the pat- 
ents w^r^ issued, upon, the,_divis^pnal f applications, there was not 
an /adçquatë/ liné of separatipnj between the daims of the patent 
ijio,. 495,443, intended by the soliçji,tor to be the generic one, and 
its predeces^or,, intended by hîÉ^ to.,be pî a more limited character. 
Thus far, in the invention, thé, tension device was so secured that 
the arm must be trailed in one direction, and there were no means 
of reversing the contact device, aM'' tfe^eref ère the car must be re- 
versed at the end of the route.. A very simple means by which 
Van Dèpoëlë' reversed the position of the contact arm is shown in 
Fig. 6 of thë'pat'éïit in suit, but it is'not w'ithin thèse three claims. 
A post ie fastened in the central portion of a'board'which is fastened 
upon thé top of ''thè' car. In the tçp' of the post a forked steni is 
pivotally supportëd, between the extréroities of which the contact 
arm' is secured, oïiè end of which engagés the underside of the con- 
ductor. To the bther end of the ariri a tension spring is attached, 
*hich is secured to the board by a stationary hook. The board 
is provided with a similar hook at its opposite end, and the posi- 
tion of the contact' ann can be reversed by detaching the spring 
from one end of the board, turning the arm upon its pivot, and 
attaching the spring at the opposite end of the board. This in- 
convénient methpd of fastening the spring required that it should 
be hooked to the top of the car, àrtd should subseqtiently be disen- 
gaged therefrom whenever a reversai was heeded. The contact arm 
should not Only be hinged upon^a' rotating support, but the spring 
should rotate with the arm, and ènable it to hâve a more free latéral 
mdvement. Va!n Depoele made thé required improvement,— whether 
before pr after be made the one shown in Fig. 6 is not apparent 
in the record,— ^ànd gavé a public expérimental test and exhibition 
of it, in confection with bis wbole trolley system, àt New Orléans, 
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in Decetnber, 1885. It is described in the thf eè claims which hâve 
been quoted, and, as shown in the drawings, consista in a rotating 
sleevé around the post at the top of the car, upon which sleeve the 
contact arm is hinged, and in the attachment- of the spring to 
the rotating support. The inventor said in his spécification, with 
référence to claims 11, 12, and 13: 

"The contact-carrying arm is described and claimed as being hinged and 
plvoted, by which Is meant that the said arm is capable of universal move- 
ment upon its pivot. Ordinary forms of pivoted hinge connections between 
the contact-carrying arm and Its. support are herein shown and described, 
but It wlll be pbvious that many différent means of affecting a connection 
capable of the desjred freedom of movement might be substituted for what 
I hâve shown and described, without in any way departing from the inven- 
tion." 

The improvement was both novel and useful. It permitted a 
prompt and easy reversai of the apparatus which connected the 
car with the conductor, which was an important matter, and it 
alsp permitted a wide or unrestricted latéral movement of the trail- 
ing arm. As said by Judge Townsend, upon that patent, in the 
Winchester Ave. Case, 71 Fed. 192: 

"In the flrst patent In suit, No. 495,443, the spring which maintained the 
upward pressure of the underrunning wheel was so fastened to the car, or 
otherwise arrangea, as to Interfère with the latéral movements of the swinging 
arm. By the substitution of this rotatable support, and the attachment of 
said èpring thereto, such movements are unrestricted, because the spring 
rotâtes with the support. Furthermore, it Is unnecessary to turn the car 
about In order' to run It In an opposite direction, because, the apparatus being 
réversible, the arm may be so adjusted as to trail resrwardly from the 
supportlng post." 

The question of widest importance in the case, viz. that of the 
patentability of the three infringed claims, has already been de- 
cided in this circuit, in the Winchester Ave. Case, by Judge Town- 
send, against the présent complainant. In that case the patent 
now in suit and the patent No. 495,443 were both involved, but the 
complainant thinks that the attention of the parties and the court 
was especially directed to the more important and the earlier in- 
vention, that thus the patentable character of the later invention 
did net hâve its proper prominence, and that a more full record 
has now been presented. Waiving considération of the fact that 
in this circuit thèse claims bave already been submitted to judicial 
examination, I bave endeavored to look at the subject as if it was 
a novel one, and was not controlled by former adjudication. Van 
Depoele had before December, 1885, an electric car furnished with 
his new underrunning trolley equipment; but city and suburban 
trolley roads cannot easily be furnished with turntables, and it 
was important, if not necessary, that the contact arm, ratlier than 
the car, should be reversed, and that the original underrunning 
System should be perfected in that direction. It was a matter of 
course that the arm should be hinged upon a rotating support, 
and it was soon seen that the spring must rotate with the support 
of the arm, or reversai would be awkwardly and slowly accomplished. 
The conception of the resuit, or of its useful character, is not patent- 
able. The means by which the resuit is accomplished are patent- 
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aWe,' il thej aje of an 'inventiTe,^|^iracteç,; The meflessiities of the 
new flpderwpning trolley systemiqajled for tlie façiprovement, hni 
the idea of piYotjng the contact arm, to a mtating support, to which 
the sprjng la also attached,; rathier tb^n to the car; must hâve been 
within the capacity of the ordinary mental equipment of the skilled 
mechanic. A railroad turntabie, ,;:or; a rotating office chair with 
a tension-spring attachment, did>ji[Ot,,probabIy tellthe inventor how 
to make bis rotating eupporti; îlieBe are simply instances of the 
widespread character of pivotedtoand rotating supports; and when 
Van Dépoele had àdyanced to thé' point in bis improvement where 
he said, "I naust advance anotïtër step; and makç thé' contact arm 
freely rotate," the universality oÊimechanism of thîs sort made the 
mechanical task an easy one. It foUows that the conclusions which 
Judge Townsend reached are conârmed, and that the bill ebould be 
dismissed, witb costs. 



WBSTINGHOUSE AIE-BBAKE 00. v. NEW YORK AIR-BRAKB CO. et al 
(Circuit Cîourt, S. D. New York. May 9, 1898.) 

1. Patents-t-Coïtstbtotion of C!î:,aims— Priob Akt. 

ïhe Dixon patent, No.' 382,032, for improYements lin alï brakes, which 
describea in clalms 3 ancj 5 ,^, mpdiflcation of the prior Westlnghouse pat: 
ents <Nos. ,360,070 and 376,837)( çonsistipg In dispenslng wlth the passage 
from the.ttaJn pipe and bi;^^ CKlinder, and locally vepting the train pipe 
dlrectly tp tbe.atroosphere; and, i^ thèse claims are ii,0;t void for want of 
novelty, they are yet technipal, rather than valuaWe, onea, and sbould net 
; be extended by construction beypnd-thelr llteral Import 

2. Samb. 

The 'VVestlnghouse patent, No. 538,001, for Improvements In air brakes, 
ccnstrtied, and Aeid not Inïrlnged. : 

This wasija suit ib; equity bj the Westingboùse Àir-Brake Com- 
pany against the New York Aiç-Bi^ake .Company and others for al- 
leged infringement of certain patents for improvements in air brakéè, 

George H. Christy and FçedfcjBt/iBetts, for complainants. ; 
Fredk. P. Fish and Charles; N:eaye, tPr défendants. 

WALLACE, [Circuit Jiudgç, The patents ijpon wbicb this eijiit is 
f ounded aro i for improvements in air brakes, inf ringement beiog ^^ 
leged of claims 3 and 5 of lettei?» patent No. 382,032, ^ranted May 
.1, 1888, to Tberon,S.-sE. Diixj^n, ajçid S»f daims 5 and 6:^of letters pg-ti 
ent No. 538,001» grantedÂpril 23, :1895,to; George Westlnghouse, Jr> 

The patent of Dixon, so far as it is found in.tbe tvco claims in 
eontroversy, describes ja modiflcation of tbe autonaatic air brake^iOf 
the prior patents to George Westinghouse, Jjr.j Nos. 300,070 and 
376^37, which fionsists "in cutting off and dispçpsing with the pas- 
sage from the trftin pipe and brake cylinder, and locally venting the 
train pipe direetlyi to the atmosphère through a passage or port" 
Westinghouse, yented bis train pipe into the brake cylinder. , 

Whatever i theoretical advantages may réside in tbe modification, 
the improvements bave not been of sufftcient practical value to dis- 
place the Westinghouse brake, and tbose which arerthe subject of 
the two claims are of no. commerqial valujB. 

What was donc by Dixon was to interrupt the passage in the West- 
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inghouse brake, and is thus described by him in his spécification: 
"I eut off and dispense with ail communication between ths train 
pipe and the brake cylinder, and in lieu thereof provide an open air 
port, H, through which, when the local discharge is taking place, 
the air will vent from the train pipe directly." H is a passage 
opened by a quick-action vent valve, just as the passage in the West- 
inghouse brake is opened by his quick-action vent valve, viz. by the 
impact of the triple-valve piston at the extrême end of its traverse. 
As illustrated in the drawings, there is a poppet valve in the pas- 
sage, H, which is pushed ont of the way by the train-pipe air ad- 
mitted by the quick-action vent valve. 

Dixon was not the first to effect a local discharge in automatic air 
brakes by venting them to the atmosphère, but he was the first to 
conceive the utility of doing so in the way in which he did it, and 
of modifying the organization of the Westinghouse brake to that 
extent. Local venting of train pipes was old in the air-brake art. It 
was perfectly well known that a quick sériai application of the 
brakes throughout a train of cars could be effected in an automatic 
air-brake System by venting the train pipe at each car to the atmos- 
phère. Westinghouse himself, in one of his eârlier patents, — ^No. 
217,838, — had pointed this ont, and had devised a crude arrange- 
ment of devices to accomplish it. He concluded that it was désir- 
able to vent the train pipe into the brake cylinder, and thus utilize 
the air, which would be wasted if vented to the atmosphère, to as- 
sipt in charging the brake cylinder and actuating the brakes; and 
for this purpose devised the apparatus of No. 860,070, subsequently 
improved by the mechanism of No. 376,837. Dixon conceived that 
In s^ch an apparatus the vent from the train pipe would not be as 
rapid or complète as it would be into the atmosphère, and accord- 
ingly modifled the mechanism of the apparatus of Westinghouse. 
His change may bave accelerated the sériai brake action in emer- 
gency applications, but it did so at the expense of the advantage 
introduced by Westinghouse of actuating the brakes in part by 
direct train pressure. 

In the Dixon air brake it is of the utmost importance that when 
the train-pipe vent bas once been opened it shall promptly close after 
releasing a small quantity of the train-pipe air to the atmosphère, 
not only to prevent an unnecessary waste of air, but especially to 
enable the brakes to be released. As is stated by one of the expert 
witnesses for the complainant, any organization which is not pro- 
vided with means for doing this "would be a practically inoperative 
device; in. an automatic air-brake system," and would be "a complète 
failure." The inventions specified in claims 3 and 5 do not include 
thèse means. 

It is diificult to escape the conclusion that any compétent me- 
chanic skilled in the air-brake art could easily, and without the 
exercise of any inventiyé fâculty, change the Westinghouse brake 
pf patents Nos. 360,070. and 376,837 byopening a vent to the at- 
mosphère in the air passage f rpm thé ti'ain pipe to the brake cylinder, 
either by the method of Dixon or by other methods equally atail- 
^^ble. In Westinghouse's certiflcate of addition ; of February 11, 
ISSâ, to his Frencli pateiit of March 29, 1887, hë shows hôw thiâ can 
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be <Jone by an "unimjportant change" in the slide valve of No. 360,070. 

If tbe daîms a^é ûot vpid for want of patentable noyèlty, the 
défendants are entitièd tô ptevaiï upon the issue of infriiigenlent. 
In ahy view of the facts, Djxon tvas not a pioneer, but wàs merely 
an improvei" upon théprîpr'me'chanism of Westinghouse, not alone 
for accomplishing the sainié gênerai resuit, but aîso for effecting the 
specilic resuit of locally venting the train pipe to the, opën air in 
an automatic air brake. If the claims cover inventions, they are 
technicàl, rather than valuable, ones, and ought not to receive a 
liberality of interprétation which will extend them bëyond their lit- 
eràl import. 

The claims themselves recognize the limitations imposed upon the 
scope of the patent by the prior art. The spécification contemplâtes 
the use of a piston so conétructed as to hâve two strokes, and which 
movés through a prelimihàry traverse upon a service application of 
the brakes, and a supplementary or final traverse for an emergency 
application, and complètes the service application upon the pri- 
mary traverse, and before entering upon its emergency traverse. 
This piston is an élément of both claims. In the mechanism of the 
défendants the piston has but one stroke, making a single traverse 
for both service and emergency application of the brakes. 

The third daim récites as one of its éléments "a yalv& which opens 
said passage when the, main valve-operating piston opens the emer- 
gency port," viz. v?hen Communication between the auxiliary réser- 
voir and the brake cylinder is open. In the mechanism of the de- 
fendants the valve (71) thât opens the vent passage is opened at or 
near the flrst part of the è'froke of the triple- valve piston, and be- 
fore any communicatioi). between the auxiliary réservoir and the 
brake cylinder is established. The train pipe is thereby vented to 
the atmosphère upon service applications as well as upon emergency 
applications, and at the çomrnencemenl of the opération of setting 
the brakes. 

T|ie fifth clàim has as a constituent a vent valve which is "oper- 
ated by the final' movement of the piston. B, when applying the 
brakes." Aç has been , said, the valve in the mechanism of the de- 
fendants is not operatçd by the final movement of the piston. The 
piston lettered B in the drawings dififers so materially from the pis- 
ton in the mechanism of the défendants that the latter has been 
made the object of attack iû the second patent in suit, in \yhich the 
claims were obviously preparèd for that express purpose. 

The' second patenit in suit— No. 538,'6()l-^is not infringed by the 
mechanism of the défendants unless the claims are given a con- 
struction not , warranted by the spécification. The application for 
that patent was pendihg in the patent ofiflce when the défendant 
the New York Air-Brake Company sent to the complainant certain 
blue prints of the air brake which it was about to manufacture 
and was manufacturing when this. suit was brought. Thereafter 
the pending application was amended by inserting six new claims. 
The patent is, so far as thèse claims are concerned, a transparent 
àttçpipt to appropriate a combinatipli of wjiich Mr. Mas^ey was the 
invéntor, . /_ .*[ ' ' ./" 

Thé vallée mechanism âe$cribed in tie spécification is such as i,a 
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adapted to be used in conjunction with the well-known form of triple 
valre in an air brake as an auxiliary means of venting the train pipe 
into tlie brake cylinder. It is arranged within a casing of the brake 
cylinder, and is actuated by the triple valve. The claiiâg;,cannot be 
expanded to cover inventions not suggested by the spécification. 
The bill is dismissed, with costs. 



ST. LOUIS CAE-COUPLER CO. y. NATIONAL MALLEABLE 
CASTINGS CO. 

(Circuit Court of Appeals, Sixth Circuit March 8, 1898.) 

No. 527. 

1. Patents— CoMBiNATiONS — Implication as to Eléments. 

Wliere ail tlie claima are for combinations only, this impUes tliat ail tlie 
rest is old, or, at least, that the patentée does not elaim the éléments sep- 
arately. 

2. Samb— Subséquent Patent— Presumption op Patentable Différence. 

ïhe granting of a subséquent patent for a simllar machine or device 
affords a presumption of a patentable différence between the two. 
8. Same- Patentabilitt of Combination. 

To sustain a patent for a combination each élément of whlch is old, con- 
sidered separately, there must be some peeuliar combination of thèse élé- 
ments, producing new and useful résulta. 
4. Same— Automatic Cak Couplers. 

The Lorraine and Aubin reissue, No. 10,941 (original, No. 369,195), for an 
automatic car coupler, whlch is intended as an improvement on couplers of 
the Janney or Master Car Builders' type, is only sustainable, if at ail, by 
confining it to the précise form shown in the spécifications and delineated 
in the drawings, and is not infringed by a coupler made in accordance witli 
the Tower patent, No. 541,446. 81 Fed. 706, affirmed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

The complainant below and appellant hère Is engaged in the manufacture 
and sale of an automatic car coupler, generally known as the "St. Louis Coup- 
ler," and made under and in accordance with reissued patent No. 10,941, dated 
.Tune 26, 1888. The original patent was No. 369,195, dated August 30, 188T. 
Both the original and reissue were to Madison J. Lorraine and Charles T. Aubin. 
The object of the bill was to restrain au alieged infringement of said reissued 
patent by the défendant company, which is engaged in the manufacture and 
sale of a rival car coupler, under a patent to C. A. Tower of June 18, 1895, 
and numbered 541,4-16. This patent is for an improvement on the patent 
issued to the same patentée, June 5, 1894, and that was an improvement on 
the patent Issued to the same patentée, October 24, 1893, No. 507,511. Upon 
a final hearing, before Taft, circuit judge, the bill of complainant was dismissed, 
upon the ground that the Tower device did not infringe the Lorraine and Aubin 
patent. The opinion of the circuit court !s reported in 81 Fed. 706. The dé- 
fenses were noninfringement, invalidity of patent for want of novelty and 
patentable invention, and that the reissued patent is void for unlawful exten- 
sions of the claims of the original patent. 

The character of the reissued patent to Lorraine and Aubin is thus stated 
In the spécifications: "Our invention relates to that class of car couplings 
linown as 'vertical plane,' and having a pivoted outwardly opening coupling 
head or clutch and an extended arm or buflfer. The object of our invention 
is to provide a vertical plane coupling free from complieated parts, locliing by 
means of a simple automatic gravity pin, requiring no adjusting and made 
in , one pièce; to provide a vertical plane coupling in which, when a coupling- 
head Is unlocked and released, said conpiing-head, by reasoji of Us own welght, 



^86 



'87 FEDERAL REPORTERA 



wlll tnrn oùt^ardly and cipen, and thus automatlcally set' Itself In position, to 
effect a coupUng wltb a slmllar opposing ; coupUng-head, wblch may bef eîther 
open or closed; to provide, an improyed and slmplified means of setting not 
to, couple; to so constract and arrange the coupling-liead that it will be un- 
usually strojjg, and to make a coupling that will perform the worls under ail 
circumstarices; as well on the sharpest ctirves as on a tangent, and wlth the 
gréa test variations in height of the opposing pafts,— in fact, to, provide a car 
coupling that will be simple in construction, automatic in action, and free from 
springa and superfluous and loose parts, that will combine strength and dura- 
bility wlth simplieity and perfection of action." 

For (jirther illustration, we hère set eut Figs. 1, 2. 3, 5, 9, and 10, shown in 
the draewings ot the patent.' The drawihjgs show but one forin and arrange- 
ment of a vertical plane coupler, and the spécifications describe only that form, 
and do not suggest any rnodiiication: 




Fig. 1 is a planof draw-head, wlth coupllng-head— sometlmes called a "knuc- 
kle"— attochéd and closed. Fig. 2 Is a plan of coupling-head detached froin 
draw-head. .- 



fIG. 8 





nîSii 



î*lg. ;3, is a hprizphtal section, shovfjng lower half, of, draw-Ueàd separatè 
frotn éoùplihg knUckle. Fig 5 lâ à side vléw of locking'pln. 
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Fig. 9 is a side vlew of two draw-heads, with coupling-heads attaehed, about 
to make a coupling, with the left-hand eoupling-head closed up aud locked, 
and showing vertical longitudinal section of draw-tiead througli Une X», ï», of 
Fig. 10. , , 

FiG. 10 s» 



.X» 



Fig. 10 l8 a horizontal loûgitudinal section of two opposing draw-heads, wIth 
coupling-heads attaehed, about to make a eoupling, with left-hand coupling- 
head unlocked and open, diid the right-hand coupling-head closed and locked. 
The same letters of référence ref er to the same parts throughout. 

In Fig. 10, j is the draw-bar; R is the draw-head; B ïs the buffer; A is the 
cotipling-head, which is pivôted at its oenter to the draw-head, and "which, 
viewed in position shown in Fig. 2 (which shows the kntickle of Fig. 10), bas 
a gênerai V shape; E is pin that pivots eoupling-head to draw-head; Ai is the 
outer arm or' elutch of U-shaped coupling-head; L is rearward arm of U-shaped 
coupling-head; H is locking pin (said locking pin can be either oblong, round. 
or square); * * * F is hole in top of draw-head for réception of locking pin 
(this is not shown In Fig. 10, but is in Fig. 1); Fi is hole which perforâtes 
inner arm of coupling-head for purpose of receiving locking pin, and t"^ is a 
hole in bôttom of draw-head for same purpose; G is groove in inner arm of 
coupling-head for guiding locking pin as hole Fi moves frora or towards it; S 
is recess in arm, L, made to receive rib. Si, which is cast to slde of draw-head. 

The ôuter or hook arm of the coupling-head Is divided so as to receive a 
link when eotipling with eommon draw-head. The opération of this coupler, as 
deseribed in the patent, is as foUows; "Should thgtwo similarly constructed 
draw-heads approach each other in the plosition shoWn in Figs. 9 and 10, the 
arm, Ai, of the closed coupling-head, encbunters the point of the arm, L, of 
the open coupling-head, turnirig ' it partly inward, wheh the point of the arm, 
Al, of the open eoupling-head, then eneounters the concave face of the buffer- 
arm, B, which forces it completely around to the limit of its inward movement. 
As the ,cpupling-head turns inwardly, the projecting knob or pin, Di, being at 
the corHmencement of this movement at the top of the inclined or curved groove, 
b, the upper side of the groove travels up and across the pin, Di, and by this 
movement ràises the coupling-head up into'a space left at the top to allow for 
this upward movement. At the same tlme the coupling-head is turning, and 
raising the pin, H, which rests on top of the inner arm, L, is guided in the 
gnide groove, G,' towardS the hole, F, and when it iS' ovér said hole the piii, 
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H, falls thTongh It and Into tiie hole, F2, and thus securely holding and lock- 
Ing the çoupling-head. The rlb, Si, fltting into the recess, S, Is intended to 
give the' coupling-head a solid bearing against draw-head when the couplingj 
head Is locked by the pin, H. For uncoupling, the lever arm, N, or any suit- 
able davice, Is used. To, uncouple, the arm, N, is raised, and this in tarn, 
through the chaln, M, ralSes the pin, H. The coupling-head bas then nothing 
to retain ànd support It, and as the opposlng head draws away from It the ac- 
tion of gravlty draws thè coupling-head down iiito the vacant space beneath, 
■and as It falls, by reason of the top of the groove, D, travellng dov?n and across 
the knoib or pin, Di, the coupling-head turnS| and opens and is set into posi- 
tion for another coupUng. Should both heads be closed when desiring to make 
a couplipg, the pin. H, is raised, and the automatic action of the coupling-head 
immedia^ely opens and turns It ready for coupling. After tjie coupling-head is 
open th9 t>bi) H, is allowed to fall, and rests (in the positioto shown in Figs. 
7 and lÔ) lïi;thé groové:a,nd on top of the arm, L, ofythe coupàng-head. Should 
it be necessaiy to set not to couple, the lever arm,' N, is raiseà and pushed or 
pulled on top of the block, P (Fig. 9), and as this keeps the pin. H, In a raised 
position, the coupling-head can therefore not be locked and a coupling cannot 
be effectedi It is only necessary that one pin be operated to set to' couple, to 
uncOUplé, or set not to couple." ' ■;: 

The claims of the patent sald to be infringed are the Ist, 2d, 3d, 6th, 7th, 8th, 
lOth, llth, 12th, 18th, 19ith, and 20th, and; are as follows: "(1) The combina- 
tion of the :d -shaped coupUng-heàd pivoted at its center, the draw-head, and 
the automatic locking pin, for the ■ pui-poses set forïh. (2) The combination of 
the D -shaped coupling-head, the draw-head, the pivot, B, the inclined (or curved) 
groove, D, and .the: knob or pin, Di;, fOr the purpose pf rnaking an a^tomatically 
opening C()upllng-head. (3) The cbrnlbinatlon of therj -shaped coupling-head, the 
groove. G," thé draw-head, the locking 'pin restîng on top of the arm, L, when 
the coupling-hèad is open./aid falling thrpugh the holes, Fi and F», when the 
coupling-head ta closed, and the lever armand'eliain, substantlally as described." 
"(6) The combination of the o -shaped cou!pling-bead having the recess. S, the 
locking pin engaged with the, rearward arç ôt Said coupling-head, and the 
draw-head having the rib. Si, which fits in" the recess, S, only when the 
coupllngrhead .\s. closed for maklng the couplfug-head flrm and secure when 
locked. '] (7) Thè obmbination of a çoup^ing-t(eâd turnlng laterally on its pivot, 
and having an external arm extehdeâ to engagé witl^and grip a like feUpw and 
a rearward arm intended to engage with' scme, locking meélianism, with a draw- 
head carryli^g a common gravity vertlcally movlng locking pin, said autotnatic- 
ally: lock/ng pin riding directly upon such, rearward arm when opened, and 
locking such ihijiêr àrm by dropping througli a bole perforated in the inner arm 
ot the coupllag-head. subs^antially as described. (8) The combination bf two 
slmilarly conéti-ucted .draw-heads having 3 -shaped pivoted autoriiktically open- 
ing coupling-hèàds and the automatic locking pins, substantially as described, for 
the purijose of making an automatic çoiipljhg," "(10) The combination of a 
coupUng-headi ttie draw-head, the groove. G, thè locking pin resting on top of 
the arm, L, when ihe coupling-head is open, and falling through the holes, F^ 
and F2, whCiU thé cqupling-head is closed, and thé lever arm and chain, substan- 
tially as desicrlbed. (11) The combination of the draw-head, the pivoted coup- 
ling-head, and the locking pin, said loektog pin resting upon the inner arm 
pf the coupling-head ' when the coupling-head is opened and riding upon said 
inner arm when the couplipg-head Is turned to be closed, and said inner arm 
heing grooyed, to recel ve and guide the locking pin. (12) The combination ot 
the dra^^-liead, thè pivoted coupling-heaij, ari^ Qie locking pin, said locking pin 
working yertieally in, a perforation in tlië draw-head and resting directly upon 
the inner arin pf the coupling-head when the coupling-head is opened, riding 
directly upon said taner arm when the coupling-head is turned to be clos°d, and 
dropping through s^id; inner arm to secure said coupling-head when closed." 
"(18) The cpmbTnatioh bf the draw-head, the. pivoted coupling-head, and the ver- 
tlcally movlng locl^lng pin, the inner arm of said coupling-head, when the 
coupling-head, Ip closed,: being held t)y said pin, and aiso Interlocked with the 
draw-head at .?, point hétween the location of said locking pin and the coupling- 
head pivot, for the purpose described. (19) ,The combination of a coupling-head 
turniùglài;^rally upon. its pivot, and having an external arm intended to engage 
^Ith AJjd grip>à like fellow, ajiâ an inner arm intended ta engage with some 
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locklng mechanlsm, wlth a draw-head carrylng a common gravlty rertlcally 
moving locking pin rlding dlrectly and solely upon such Inner ann when the 
coxipling-head Is open and dropping to lock it when closed, substantlally as de- 
scribed. (20) The combination of two simllarly constructed draw-head» havlng 
pivoted automatlcally opening coupUng-heads and tlie automatic gravlty locklng 
pins, substantlally as descrlbed." 

In the original patent the coupling-head was descrlbed as foUows: "A is the 
coupllng-head, whlch Is pivoted at its center to the draw-head (sald center belng 
In direct Une wlth prolongation of radius, a, b, of clrcle, a, b, e, and sald radius 
being at right angle to the Une of the draft), and which, vlewed In position 
Bhown In Flg. 2, bas a gênerai '3 sliape." The clause In parenthèses is omltted 
In the reissue. The first eight claims of the reissued "patent are substantlally 
the same as those of the original patent. The remalnlng claims are not con- 
tained in the original patent. 

The Tower device bears a very close gênerai resemblauce to that of Lorrain* 
and Aubin. Flg. 1 of the Tower patent is thls: 




This figure Is a plan vlew, snowing two coupler-heads, «ne closed anfl tlw 
«ther open, about to close. Figs. 4 and 5, set out below, show the Tower lockiog 
device, — Fig. 4 when the coupling-head is closed, and Fig. 5 when open: 
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The draw-head la Mentical wlth that of tbe complainant's devlce. The oiœra- 
tlon of thls device B thus described in thë opinion of the circuit court: "In 
one of the prongs sis^ngs the coupjlng-head, aiid the other prong is used as 
a bufifer bar. The kniickle or coupliBg^lieàd Is formed with an outer arm, b, 
and an Inner (and preferably longer) arm» or tall, c, wlilch project substantlally 
at rlght angles to eacli other,, and the rtesa slde of the tail is formed Into a 
hook, d. In order to hold the knùckIë~lnlockert position (the position shown 
in Fig. 4, and at B, In Fig. 1), an angled lijwliing and opening pièce is set wlthln 
the coupler head, and shown most cl^jLrly In Fig. ,4 and Fig. 5. The upper and 
transversely extending member, or afin, é, of this angled ptece, reaches over the 
tail of the knuckle. Its dépendent blockvOr head, 7, Is adapted to fit In front of 
and to lock the knuckle wben in closed,pôsltloii, and Its dpp^ndent arm, f, which 
extends downwardly at the rear of thè knuckle, and i%.;substantially upright 
when the knuckle is In iocked position, gasses through a guide hole, g, in the floor 
of the coupler. When the' kna.c"kl4-is" iocked, the head, 7, of the angled pièce, 
flts between the front side cf. t^' knuckle tail and the shoulder, h, on the 
coupler-head; but whei(the brake^arii Valses the angled pièce by a link, or iiftlng 
rod, 8, It Is raised above thé knuckle, and out of its path of motion. The notch, 
I, on the upward side of its member, e, engagés a projectlng rib or shoulder, 9, 
on the coupler-head<,*îwhlch shoulder acts as a fulcrum.jafon which the arm, f, 
acquires a radial miltièn agalnst the reap side of tlje tail'of the knuckle, moving 
It outwardly into the open space. Thé end of tljie arm, f, will then drop upon 
and be supported by the bottom or floor of the draw-head until the knuckle tail 
swung back and the opetetldii of loeklng agaln succeeds. In this opération the 
rear side of the knuckle tail engages the ^rip, t, and moves the angled pièce so as 
to carry the arm back Into a vertical positioaùntil its lower end cornes into 
register with the hole, g, and thën the; angled pièce will drop by gravity, its 
arm, f, enterlng the hole, and its head, 7, adjusting itself in front of the 
knuckle tail, and locking the knuckle. As a security against the jumping of the 
loeklng pièce the opposite sides o| the head, 7, are not In parallel vertical planes, 
but with downward divergent sutfaces." 81 Fed. Rep. 712. 
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John W. Mundaj, Edmund Adcock, and Henry M. Post, for appel- 
lant. 
M. B. Philipp, T. W, Bakewell, and E. A. Angell, for appellee. 

Before LURTON, Circuit Judge, and SEVERENS and CLARK, 
District Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The whole subject of car couplers has long been a fruitful fleld 
of invention, and no less than 6,500 patents hâve been issued for 
improvements in this single device. The particular type of coupler 
to which both those in contest belong is that established by the 
automatic vertical plane coupler patented to Eli H. Janney, April 
29, 1873, No. 138,405. This was followed by patent No. 156,024 
of October 20, 1874, to the same patentée, for an improvement upon 
his original device, and another in 1879, and still another in 1882, 
and on April 2, 1878, by a reissue of his original patent, being re- 
issue No. 8,153. 

The narrowness of the fleld for further invention in couplera of 
the type now in question will not escape observation if we exam- 
ine the devices covered by Janney's patents. For this purpose we 
reproduce Figs. 1 and 4 from the drawings of the patent to Janney 
of April 29, 1873: 



Tc^j 





Fig. 1 représenta a top plan view of two opposing couplers about 
to make a coupling, ône open, the other closed. Fig. 4 is ia trans- 
verse sectional elevationj shovjfing the tail of the coupler-head lecked 
within the recess of ttie dra.w-head. 

it will be seen that this device présents the forked draw-head, 
which is one élément in each of the claims of the Lorraine and 
Aubin patent hère involved. One arm of this draw-head acts as 
a buffer, and also as a guard to prevent un coupling from latéral 
motion of the cars; to the other a coupling-head or knuckle is piv- 
oted which swings horizontally on the pivot, in opening or closing 
to couple or uncouple, with a twin knucklp ujion an opposing draw- 
head. The, draw-head and coupling-head of Janney's improvement 
of 1879 is shown by Figs. 1 and 2, from the drawings of patent No. 
212,703: 
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Fl^. X. 




The form . réached by his iinproveinents pàteîitèd February 21, 
1882, No. 254,093, is shown by Figs. 1, 3, and 5 ôf the drawings: 



Fî* ^. 1« 




Thîs coupler is sîmilar in construction to those of Janney's prior 

f)iaterits, 'tpith the ekception that it has an autottiatic vertically moT- 
ûè gràvity lôcking pin. It is guided in holès-at the top and^bot- 
'toiid walls of thë draW^head, and iJioTes freely iii aTértical direction. 
The loCking device in ail thé tJftnney patents, prior to 1882, iS' a 
sgHïïg latch engaging thé tail ôf'inner arm of the- coupler-head. 
But' f Mis patent Of February 21i 18^2, is for a locking device whicb 
consists in a locking pin provided with an inclined face and a shtHil- 
der for holding the pin in a raised position. This pin extends 
downward through a hole in the top of the dra-w-head, and drops 
behind the inner arm of the knuckle-head when open, and in front 
of it when closed, the inner arm of the knuckle being also provided 
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with a double inclined face so as to push the pin up until the 
knuckle passes under, which then drops by gravity in front of the 
inner arm, and thus holds it in a locked position. 

In Figs. 3 and 5, shown above, this locking pin is shown with 
a spring, b^, but it is intended to be used, and is used, without such 
spring, the spécification stating, "It may be provided with a spring." 

In 1887 the Master Car Builders' Association adopted a standard 
Bhape of a vertical plane coupler, which was substantially that of 
the Janney coupler, and flxed upon gaueres to décide the limits al- 
lowed in variation of sizes. Theee gauges fix the dimensions of the 
coupler-head or knuckle, and the size and contour of space between 
knuckle and draw-bar, The size and shape of the tail of knuckle, 
method of locking, point of pivoting knuckle-head, and location of 
locking pin, were left to discrétion of the respective manufacturers 
of couplers. Couplers built on thèse Unes are known as couplers 
of the M. C. B. type, and to this type IJoth the contending couplers 
belong. It follows, from what has already been said, that couplers 
of the class to which the Lorraine and Aubin device belong were 
old, and that the most which can be said for the patent in suit 
is that it is for an improvement upon other automatic gravity lock- 
ing couplers, accomplishing the same gênerai résuit, in much the 
Bame way. 

In summing up the argnnaent for the patent in suit, counsel for 
appellant in their brief say : 

"Lorraine and Aubin were the flrst to embody In a single coupler ail the ad- 
vantages, without any of the disadvantages, of the couplers ot the old art." 
"This [say appellant's counsel] they aocomplish hy a new combination of old 
parts. And they were enabléd to produce this new combination by reason of 
having Inyented a single new part,— the centrally plvoted 3 -shaped knuckle,— 
which was the key to the solution, and enabled the parts to go together In such 
œanner t|iat ail of the num'erous désirable résulta or features of advantage 
could be ëmliôàîèd without Interférence with each other." 

Continuing, they say: 

"The prlmary combination to which ail of thlg Is due, and which Is Included 
In ail the claims of the patent, consists in the union of the following parts in a 
single coupler: (1) The Master Car Builders* forked draw-head; (2) The cen- 
trally plvoted 3 -shaped knuckle; (3) The pivot pin; (4) The automatic, riding, 
gravity actuated locking pin." 

In respect to the defendant's coupler, the same counsel, in conclu- 
Bion, say that "it embodies this primary combination and in its 
mode of opération, ànd produces ail of its réSdlts and embodies ail 
of its advantages, and is therefore an infringement of the principal 
claims of the patent in suit." 

It Ettust be conceded that, if the patent in suit is such as to en- 
title it' t<j a libéral construction and a broad application of the rule 
as to équivalents, the devicei of the défendant icompany is an un- 
blushing infringement. Biit this was not the view entertained 
by the learned trial judgje; who, after an êlaboraté review of the 
prior art, reached the cohclnsipn that the patent to Lorraine and 
Aubin could only be sustaiiièd by conâning it t6 the précise foria 
shown in the spécifications and delineated in the drawings of the 
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pateftt, t(,nd that whçn thus limited the Tower devlce dîd not in- 
frin^é. ' ,, , ' „." '' ",', , ■ • ■ 

Thisclaim to the "cëntrally' piVotéd^ -shaped' kbnckle," as a 
"new part" "invented" by Lorraine àhd Aubin, iB not the subject 
of any separâte or distinct cldim of the patent. The knuckle de- 
scribed is only claimed as one éleflient in a cbmbination, and the 
combination is not infringed unless ail of the eleînents of the 
combinâtion are found in the înfiTingitig device. Thé invention 
claimed by the patentées is thé combination of the éléments men- 
tionéd in the several claims of the patent. This impliès that ail the 
rest is old, or, at least, that the pateptee does not, so far as this 
patent is concerhed, clàiUj the eleinetits separately. The Com- 
Planter Patent, 23 Wall. 18Ï-224. 

But it cannot be adniitted that ar^-shaped knuckle is new. If 
this partiqùlar shape or foïm of the 'coupling-head be regarded as 
a limitation and as diîfefentiatirlg this élément from the L-shaped 
kiiuckle ôf Jannéy, or the S-shaped kûuckle of Tower or Dowling, 
it is not to bë diètinguisi^è^ in fortofroin the coupling-head of the 
partent to Bien of July.26, 1881' Nô. 244 ■724, nor Ferguson, No. 
361,867, nor from the same élément in the Kling patent of April 
12, 1887, No. 361,165,., which issued ûpon an application prior to 
thè application 6f Lo^î^aîihe'àrid Aubin. For the purpose of show- 
ing this, çpnf ormity in form or sh^pe of the prior coupling knuckles 
of the old art, we hère Bèt Hki É^gs. â and 3 of thé drawinga of the 
patent to Hien for an automatic car coupler: 



FIG.2. 




riG . 3. 




We also ^bo\7. below Fîgs. i and' 2 'from the dràwings of the pat- 
ent to Kling, illing calls this kpuckle a c6;|pling-hortk, and de- 
be^ it as^'*piy improved çoupliUig-hook, I," whlch he says "is in 



scri 



gênerai îorm pimilar to the orqii^àry ones in présent use, and is 
provided witn the hinge arm, i, and front vertical position or head, 
i, which is adapted to engage Mith the head of a aiMïlar hobk to 
couple thema^ u^uaL" . !. V 
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Thé patent tb Wineman of January 29, 1884, No. 292,724, also 
«howô this same Z3 -sliaped coupling knuckle. We hère set out Fig. 
1 from the drawings of that patent: 
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But appellant says that thèse knuckles from the old art, if 3 
shaped, are not cenirally pivoted, and therefore do not answer to 
this élément in ttié device in suit. The expert of appellant says 
that by "centrally pivoted" is meant a knuckle pivoted opposite the 
gap between the arms of the knuckle. In the original patent of 
which the patent in suit was a reissue, the coupling-head was de- 
scribed a^ "pivoted at its cebterto the draw-head [said center be- 
ing in direct line with prolongation of radius, a. b, of circle, a, 
b, c, and said radius being at right angles to thëlmè of the draft]. 
* * *" The words in brackets are omitted from thé reissue, but 
the drawiogsof the original show the point of pivoting as described 
in the original. This drawing h'as been heretof ore^ set out. This 
fact will become impohant if it shall be found that the central 
pivoting of this 3 -shaped knuckle should be treated as a limitation 
of the patent in suit. But jn th,e Kling patent, as is seen by an 
inspection of Fig. 2 of that patent' shown above, and in Perguson 
by Fig. 14, the knuckle 'is not only Z2 -shaped but centrally pivoted. 
The mos| that can be said of the patent in suit is that it is an 
improv«ùent upon the Janney. The Janney has the bifurcated 
draw-iead, the rotary coupling-head, and is locked by a pin which 
drops by gravi ty. The inner arm of the coupling-head, called 
the "tail," when uncoupled, projects out into the cavity between the 
arms of the draw-head, so as to be struck by the coupling-head of 
an opposihg coupler, Thjjs, the Janney, itself a combination, ac- 
complishfts t]|e sajne resuit in substantially the same way. The 
unlocking devices are not hère involved, and for the présent we 
shall not refeçto them. 

Now, in what respect is the device in suit to be differentiated 
from the imjjroved Janney coupler? The great object in secur- 
ing an automàtic coupler was to avoid the necessity of having the 
trainmen go in between. the cars, and with their hands guide the 
link and drop the piii, a npcessit^ which esisted i under the; «Id 
method èf coupling with link' and pin, and led to great destruction 
of lif e and limb. So great has been the danger; attendant upon 
the old link and pin methods of coupling that congress, in 1893, 
enacted that after January 1, 1S98, it should be unlawf ul for com- 
mon carriers engaçed in Interstate traffic to permit to be hauled 
or used on their lihes any car used in Interstate traffic "not equip- 
ped with couplers coupling âtitomatically by impact, and which 
cannot Ijie uncflupled without thé neçéssity of men going between 
the enàS(<>f the cars." That a coupling by impact could be made 
automatidally'by the Janney device ï^ plear. His method of uncoup- 
ling diffefed from that of eitber of the patents in suit. That opér- 
ation under Ma patent was performed by a movement of a lever 
placed on the sidè or top ipjf the drâtv-head, which necessitated some 
exposure between thçenàs of the cars by the trainmpa manipulating 
this lever. This defect îéd to many attemptsi. to improve on his 
mode of uncoupling Dythé use of springs, levers,. etc., which are 
the subject of several patents, discussed in Coupler Co. v. Pratt, 
70 Fed. 622, and Gould Coupler. Gô. v. Trojan Car-Coupler Co., 21 

u 
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ce. A, 97, 74 Fed. 794. Though defective in thi» pa,rticular, the 
Janney devices hâve neyertheless come into most ex1;ensiYe use, 
although a large number of patents baye been since granted cover- 
ing mechanisms which are supposed to be improvements upon them. 
That Lorraine and Aubin were granted a patent for their combina- 
tion affords a presumption that th ère is a patentable différence be- 
tween their device and those of Janney or any of the many improv- 
ers who obtained patents between Janney and the application of 
Lorraine and Aubin. Boyd v. Tool Co., 158 U. S. 260, 15 Sup. Ct. 
837. But the same presumption existe also in favor of the Tower 
patent. 

Conflning ourselves for the présent to the ârst claim of the patent 
in suit, and comparing the combination there claimed of the bifurr 
cated draw-head, theD-shaped knuckle centrally pivoted> and the 
automatic gravity locking pin, we find in Janney, Hien, Wineman, 
Ferguson, Kling, Dowling, and others of the pripr art the same 
forked draw-head combined with same form çf coupling knuckle 
and some form of gravity loçking device, perfoj?ming substanti^llj 
the functions of the combination of the flrst claim of the patent in 
suit. To distinguish them from the device of com,plainant, we 
must read into its claims the description of thefie éléments found in 
the spécifications and drawings of its patent. When we do so, 
we flnd some peculiarities in the form and shape of the knuckle, 
in its place of pivoting, and in the mechanism of the locking device, 
not precisely paralleled ia any one of thèse devices of the prier 
art, though each élément, considered sep^ratejy, is found in some 
of them and is old. Lorraine and A.iibin are at jnost but mère im- 
provers upon Janney and upon those devices whichwere confessedly 
but improvements upon Janney. Unless, therefore, their combina- 
tion, as claimed in the first claim of their; patent, shall develop 
under examination some peculiar combination of old éléments pro- 
ducing some new and useful resuit, their patent cannot be sus- 
tained at ail. The knuckle of the old art, a^upied many shapes. 
In Janney it somewhat respmbles an L, thpugh tlae longer limb bas 
some peculiarities of form distinguishing it frpm the letter it most 
resembles. In others of the old art this knuckle has more the 
shape of an S, as in Dowling, No. 379,888, and in the patent to 
Tower, under which the allpged infringing device is made. In 
still others, as in Hien, Ferguson, Kling, and Wineman, the knuckle 
has a gênerai 3 shape. 

In every one of the old devices the shape of the knupkle is made 
to dépend upon the function it performs as a part of the locking 
mechanism. That the tail should be long enough to project into 
the cavity of the draw-head is important only if it is désirable that 
the tail should receive a blow from thehead oj the opposing knuckle 
to insure proper rotation and the necessary engagement of the tail 
and loçking pin. In Jànney's device this would seem to be neces- 
sary. The head of the knuckle T^^'hen open issOpresented to the 
ppposing head of its twin as that closing, woùld not alw9,ys resuit 
from the impact. But in Hien, Harrington, Ferguson, Wineman, 
87 F.-H57 



898' '' ' ' '■' ■■'■" 87 FEDERÀLi' REPORTÉRi'' ■ ■'•■■ ' '• - • ' ' 

and Dowling tlie îieàd of tiïé'dpéMed'MnucMe is presented to'the 
heéd of the (ippôMing knùCkle àt such&M angle' as that closing 
is insuredi without Regard td-^^hetlié^ the tail is struck. In thèse 
last-mentioned deyices the i/rojéetiïig, long, inner arm was theref ore 
unnocessary, and might be ôiitïitted without interfetence with the 
other functions ôf the knucklé. 'Still another matter determining 
the shape and form of thé knncMe is the character of the locking 
device. In Jahney the pin is arranged to drop by gravi ty in front 
of the knucklé. • When unlôcked, bis pin is behind the inner arm 
or tail of thé knïïckle. To l'aise the pin and pass the tail under it, 
the face of both the pin and the tail of the knucklé are so inclined 
as that the effléct of the blow upôto the front of the tail forced the 
piii'vip and thë tail under it, b6 that by srravity the pin drops outside 
the tail ajid hoids it locked. Lorraine and Aubin àdopted a différ- 
ent niodè of ïoéking. To them'itseeméd désirable that the pin 
should ride on the tail of thé knùCkle nntil dropped by gravity into 
à hble in the tail and thus lock It'ifl -position. This locking device 
was, however, not péculiai* to iJpi'faiâe ànd Aubin. A locking de- 
vice in Tvhich a gràvity pin ië carf ied on the tail of the knucklé 
hntil dropped ihto a- locking posiliOh is seen in the patent to Richard 
E. Gray, No. 261,702, and in Dowling, No. 379,888, the latter only 
being of thè Jàriney typé. Thïis, if a gravity pin is to be carried 
on the tail; bf lihe knucklé, the latter must be so shaped as to furnish 
a surface upon whi'éh it mày ridé.' In Dowling, the pin drops in 
front of the tàil; à^ in Janney, but in Lorraine ànd Aubin it drops 
th^biigh a hôlè in thé tail aiid a cbiréspoMing hole in the floor of 
thé chàmbéi' in the draw-headl 'This required, theref ore, grèater 
breâdth of.'tàîl thïlii in DoWliiig.' The heaïd ôf Dowling's knucklé 
swings whèiibpènàt such an' inclination that à blbw thereon from 
the'head of thè cîdsed opposing ïnuckle inaures rotation and se- 
cures locking. J His tail needhôt, theref ore, be long enough to pro- 
jéèt into the spaèfe bétwééû' the athns ôî the dràw-head to be struck 
by the head of àtii'^qpposing kfitickle. The head of the kntickle 
of the pafétttîii suït is ndt So piVotéd as to inSure rotation under ail 
eqnditiohs whën' Sti'uxîk bj the' bppiifeing knucklé. It was'there- 
foreimportaûttoadëpt the long {èâl of Janney; Thus the character 
t»f thë 'locking 'dçvice adopted by; Lorraine ànd Aubin determined 
thp shape of his' tottckle and itfe jplàce Ôf pivoting. The patent it- 
self''does not i'pédfically state âùy advantages in a o -shaped 
knucklé, except^ as they are implied from what is said as to the 
advantages of à' central pivoting. Of this féature of the patent the 
spécifications sàV:^ ' j '■' ,' 

"The abject pf vplyotjng the çoupl^nfrhead. at, itS' center is threefold: Fjrst, 
if the coupl5Dg-h,ead wajs. bthem'ise pivoted,' hy reason of Its ,shape, when tih- 
coUjiM, the ariti, 'L; of-'thfe' uhlôckeil heàa%6uld bind with arm Ai of Its neigh- 
Wj ahd prevèntùnèôùpUng' with Taëflityr and this it would do especlally on 
eurres;: second, If' ■the ooupling-head ■ wei?e pivoted hack of its eenter or,;in;the 
arm, L, ;lt would tbm he necessary ;t& opeq l)oth heads to either couple or un- 
cquple, which wcuI^Jdç unnecessa^y and <aulty; third, if thé coupling-head wëre 
pîvoted lii its forwàrd arni, Ai, when tÈé ' Cpupling-head wàs entirely open, the 
ami, L, would theh corne entirely wittiout the draw-head, -and there would be 
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nothing to support the loqking pin in a ralsed position, and it would accord- 
ingly fall, and when coupling it would bè necessary to construct some mecb- 
anism to automaticaily raise said locking pin, which would be complicated and 
is mmecessary." 

The supposed advantages of the3 -shaped knuckle centrally piv- 
oted, as stated by M, E. Dayton, an expert for complainant, supports 
the conclusion we reach that both shape and point of pivoting are 
but incidents of the locking mechanism of the Lorraine and Aubin 
combination. Mr. Dayton, in stating the advantages of the peculiar 
form of the Lorraine and Aubin knuckle, said; 

"As to tlie advantages of the d -shaped coupling-hook thus mounted in the 
draw-head, and tlius combined with a centrally placed locking pin, he must, 
in my opinion, be a very poor mechanic to whom thege advantages are not 
apparent from the described and obvlous opération. The primary advantage. is 
that the rear leg of the :j -shaped coui)ling-hook swings far enough f orward in 
opening to bring Its front edge into the càVity of the draw-head and into the 
path of an approaching coupling-hook, while, at tlie same time, its rear edge re- 
niains within the chamber of the draw-head in position to act as a support for the 
upllfted locking pin. At the same time, also, by reason of the changea position 
of the pivot pin, the front arm of the coupling-hook is opened and moved laterally 
far enough to admit an opposing similar hook, which is closed. Still further, 
at the same time, the whole enlarged and changéd coupling-hook is easily embraced 
within the limits of the inclosed coupling-head. Additionally, the added leg of 
the D which gives the d shape to the coupling-hook, gives a rear surface to 
the latter which may abut broadly against a transverse rear wall of the chamber 
in the draw-head to give great strength in résistance- of bumplng strain sub- 
stantially In Une with the front arm of the hook against which suçh strains are 
initially applied." 

If this knuckle was not shaped as it is, and rotated from its center, 
it would not periorm the double function of projecting out into the 
recess of the draw-head to be struck by the opposing coupler and at 
the same time support the pin when unlocked. If either of thèse 
functions'be omitted, and some other locking device substituted, as 
in Janney, or the advantage of the projecting tail be omitted, as in 
Dowling, then the précise central pivoting of the knuckle is of no 
direct advantage. If it be pivoted far enough from the locking de- 
vice to prevent adverse leverage, there is no mechanical reason for 
central pivoting not due to its peculiar shape and locking :device, The 
évidence aflorded by such practical men as compose the Master Car 
Builders' Association is of great weight; and it is in évidence that 
they hâve recommended that the point of pivoting should be 2^ inches 
f orward of a prolongea radius at right angles to the Une of draft, 
of a circle of which the gap in the knuckle should form a part. 

The fact that the rear of the tail has a bearing against the rear 
wall of the chamber in the draw-head is not mentioned in the spécifica- 
tions, nor is any strength in resisting buflûng blows fclaimed therein 
as a resuit of such abutment. It is doubtless of some advantage of 
the character indicated, but is one found to a large degree in the 
Dowling No. 379,888. The abutment of Dowling's S-shaped knuckle 
against the rear wall of the recess in which it is locked is shown by 
Fig. 6 from the drawings of that patent shown belpw,: ' 
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The spécifications of that patent iSay: "Tlie rear wall of this re- 
cess curvès forward, ànd its outer or marginal portion, E, extends to 
the lùgSj F and C, and forms a bearing and stop for th.e claw, N." 
The taîl of I)()wling's kmnckle does not project transversely across the 
open recess of the draw-head as in. torraine and Aubin, but, if it did, 
we should then hâve a 3 -shaped knuckle centrally pivoted, the rear 
wall of the chamber serving as a bearing for the tail of the knuckle. 
As it is, tbe bufflng straing, are in |)ai;t sustained by the bearing of the 
short tail of an S-shaped knuckle against the rear wall of the chamber 
in draw-head. But tiiis advahtage Of a parallel sided knuckle having 
a bearing against thé rear wall oj the chamber in the draw-head is 
more distinctly seen in the device patented to P. Hien, No. 244,895, 
Figs. 2 and. 3 of wbich hâve been shown in a former part of thia 
opinion. 

We reâch thè conclusion from thèse considérations, based upon the 
biétory of the prior art, that the patent in suit can only be sùpported 
by limiting its claims to the précise form of the device described in 
the ^èciflcations and delineated intheidrawings, That the combina- 
tion has some merit may be conceded, but it is a merit dépendent 
upon slight changes in shape and form of old éléments, thereby en- 
ablihg Uie patentées to combine in a slightly new Way old éléments 
for the purpose of doing substantially what they had been doing in 
the old arti'i Thèse changes are of so slight a character, and the 
improvemeûtby thé new combination so debatable, that if any liber* 
alityiin ooiistruction, or in the application of the doctrine of équiva- 
lents, be conceded for the purpose of including other improvers along 
thé i^nie Unes within the scope of this patent, it will hâve the nec- 
eésary effect of: rendering it void for anticipation. «That which in- 
fringes if later, aniicipates if éïirlièr."J The invention is in no sensé 
©ne ofprimairjr character,) and complainànt upon this gfound is not 
entitledto that range of eqîuivalents aocorded to such an invention. 
: In McGormick v. Talcott, 20 How. 4i02-»405, the court said: 

"if he Ijè thé original inveiitpr of the device or n;àchlne câiled the 'dîvidér,' 
he will.hav« a right to treat as -Infringers ail who matië dividers operating on the 
8am,e! prlnciplç., and perCOriaitife ' the samei-functlons, by. analôgous means or 
eç^lIlvalellt .comblnations, even tbough the Infrlngm^ machine maj^be an impro ve- 
inent or the original, and paiéh?iable as such. But if the Ipvenliion claimed be 
Itself but an ImproVécùfetlt M' 'a known ihacWrie by a mère chàilèe of form or 
combination of parts, the patentée cannot treat another as an Infringer who has 
improved the original machine by use of a différent form or combination per- 
formhig the same functlons. The Inventor of the flrst improvement cannot 
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invoke the doctrine of équivalents to suppress ail other improvemelits which are 
not mare colorable invasions of the flrst." 

In Miller t. Manufàcturiiig Oo., 151 U. S. 207, 14 Sup. Ct. 318, Jus- 
tice Jackson, for the court, said: "The range of équivalents dépends 
upon the extent and nature of the invention." This is also the mie 
of the English courts in regard to mère improvements. In Proctor v. 
Bennis, 36 Ch. Div. 740, Lord Justice Cotton said: 

"Where tliere is no novelty in the resuit, and where the machine is not a new 
one, but the claim is only for improvements in à known machine for producing 
à known resuit, the patentée must be tied down strictly to the invention which 
he claims, a"nd the mode which he points eut of efCecting the improvement." 

In Bragg v. Fitch, 121 U. S. 478-483, 7 Sup. Ct. 981, the court, 
speaking of an invention in the light of the prior art, said: "It is 
one in a séries of improvements, ail having the same gênerai object 
and purpose; and that in construing the claims of his patent they 
must be restricted to the précise f orm and arrangement of parts 
described in his spécifications, and to the pui'pose indicated therein." 

In Wells V. Curtis, 31 U. S. App. 123-158, 13 0. C. A. 494, and 66 
Fed. 318, this court had occasion to consider this whole question of 
the range of équivalents where the invention was but a mère im- 
provement, and reached the conclusion in that case that the inventor, 
where the step in advance was a slight one, must be held rigidly to 
the spécifie form of the device he had described and delineated. 

When we come to compare the complainant's devioe with that 
made in accordance with the Tower patent, we flnd that, although 
defendant's has the forked draw-head, it does not hâve either the 
o -shaped knuckle centrally pivoted, nor the automatic gravity lock- 
ing pin of Lorraine and Aubin. The Tower knuckle has the shape 
of an S, and is not centrally pivoted, though nearly so. The change 
in shape is not merely oolorable, for it in shape and form is just what 
it muSt necessarily be in ordèr to perf orm its function in co-operation 
with a locking device which does not necessarily ride on the knuckle, 
though it may exceptionally do so: If the tail of the knuckle was 
fllled in to gire it the:D shape of complainant, a différent locking de- 
vice would be necessary. Shaped as it is, an absolute central pivot- 
ing is not necessary to its opération, and yet it is pivoted near enough 
to the center to properly rotate the knuckle and avoid adverse lever- 
age. The locking device is a two-legged pin or block. The shorter 
leg drops'by gravity outside the tail, and holds it in a locked position. 
The longer leg rides in a groove in the floor of the chamber in the 
draw-head. When the device is locked, this long leg drops behind 
the tail, and through a hole in the floor of the draw-head. When 
the pin is raised by ;the action of trainmen in lifting the chain at- 
tached, the long leg riâes under the tail as a résuit of the radial mo- 
tion given to it by thé' pull of the brakeman upon it, and ejects the 
tail from the chamber, thrusting it ont into the opening between the 
arins'of the; draw-head, in position to be struck by an opposing coupler 
and relockéd. The complainant's opening is the resuit of the force 
of gravity, which swings the tail of the knuckle down an inclined 
plane, where it remains open until closed again by force. This, as 
Btated by the circuit judge; is an automatic opening, while the open- 
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ing in the defendant's coupleras tbe resuit of tbe raising of the lock- 
ing block through the interposition of à trainman. Thëse différences 
between the two devices seryç tOidi^tingijish the defendant's mech- 
anism from that of the compl^inant's quite as markedly as com- 
plainant's device is distinguished from the old art. , If there is a 
patentablie différence between the invention of Lorraine and Aubin 
and the many devices prior in tinie to them for açcomplishing the 
same resuit, there is the same patentable différence between the de- 
fendant's coupler and thàt oï complainant. Both are mère im- 
provers. ïbe field was a narrow one for either. There is as much 
to distinguisb Tower from Lort"ainè and Aubin as there *'as to dis- 
tingui'sh the latter from Janney, Dowling, Ferguson, Wineman, Kling, 
and others who hâve traveled over the same field. We tlieretore con- 
clude, that although an S-shaped knuckle, not centrally pivoted, in 
combination with a gravity pin -ïvhiçh does not nbrmally ride on the 
tail of the knuckle, performs substantially the same functions as the 
knuckle and gravity lock of the patent in, suit, yet this. fact is not 
enough to justify us in flnding; infringement of a patent so limited 
as that of Lorraine and Aubin.. Unless . complainant is entitled to 
a considérable range of equivçilents, it cannot be said that the élé- 
ments in the defendant's combination are identical with those in the 
first claim of the patent in suit. Such a range of équivalents as 
would bring the defendant's device within the scope of the complain- 
ant's first claim would invalidâtes this claim upon the ground of an- 
ticipation. The éléments included in the lirst claim should ail be 
read into each of the other claims hère involved.j Two of the élé- 
ments, the ;D.rebaped knuckle centrally pivoted and the gravity pin 
riding directly on the tail pf tbe knucklej are not f ound in the in- 
fringing device, limited as we [hayie limited the first claim. The 
groove, Gj aod thé recess, S, nor the shoulder, S*, which are élé- 
ments in some of the other claims, are not found in the infringing 
device, nor any équivalent for; tiem, within the limited range of 
équivalents toi which complainant is entitled. 

Wé hâve not deemed it necessayy to go into the question raised by 
the criticisms made upon thereisstied patent, nor hâve we deemed it 
at ail important, in the yiew we hâve as to the question of in- 
fringement, to consider the effpct i pf the proceedings in the patent 
oflSce as limiting the claims, of.tjie i^issued patent. The decree ôf 
thé circuit court must be aflBrmed upon the défense of npninfringe- 
ment We express no opinion as to the validity of the Tower patent. 



OHEISTÏ et al. >. HYGEIA PNEUMÀtlC BICYCLE SADÛLB CO. et al. 

(Circuit Court, D. Mp.i;3rland. Jupe, 13, 1888.) , 

1. Patents— In VBNTioN— Bicycle Saddlbs. : ' ■, - 

There Is iBO; Invention in const^:pcting , a, bicycle saddle top with vertical 

, walled d|epressIons, adapted to reçeive two cusliioïîs oç pads, and lioid tlieïn 

flrmly in place. ' 

a. Same— Evidence of Patentabtlity^Tjarce Sai.es. : , : ^ 

'•' Large sales and Increasiflgpo'pùlarity cannot be accepted as certain 

-i proofs of novelty and Inventip»: iwten i^be article^,- as made an^ sold by 
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complalnant, dlffeM wiçlely in many respects from th,e article shown in 
the spécifications and covered by the claims. 

8. Samk— BrcTCLB Baddlbs, , 

The Christy patent, No. 532,444, for a bicycle saddle having a solid top 
with Vertical walled dépressions adapted to receive and hold in place two 
cushions or pads, is void for want of invention. 

This is a suit in equity by H. A. Christy & Co. against the Hygeia 
Pneumatic Bicycle Saddle Company (Walter B. Wentz, receiver) and 
William J. Sneeringer for alleged infringement of letters patent No. 
5.32,444, issued January 15, 1895, to Henry A. Christy, for a bicycle 
saddlç, 

Julian C. Dowell (Benj. Butterworth and Wm. A. Redding, of coun- 
sel), for complainants. 

Stewart & Stewart, Horace Pettit, and Stinson & Williams, for de- 
fendants. 

MORRIS, District Judge. The défenses are want of patentable 
novelty and noninfringement. The claims of the patent are as fol- 
lows: 

"(1) A bicycle saddle having a solid top provided upon its upper surface 
with recessed or sunken portions at eacb side of the seat portion, constructed 
to receive and hold removable pads; said recesses being formed with abrupt 
marginal ■ycalls to prevent the pads from sllpping, substantially as described. 

(2) A bicycle saddle having a solid top provided upon its upper surface with 
recessed or sunlîen portions at each side of the seat portion, constructed to 
receive and hold pads, said recesses being formed with abrupt marginal walls 
to prevent the pads from slipping, in Combina tion with pads adapted to fit 
said recesses so as to be removably retaJned therein, substantially as described. 

(3) A bicycle sâddlë having a solid top provided upon Its upper surface with 
recessed or stinken portions at each side of the seat portion constructed to re- 
ceive and hold removable pads, and having a horn portion shortened or 
truncated.so that it wlU not project between the legs of the rider; and also 
eut away or recessed upon its upper surface centrally of said hom portion, 
substantially as described." 

; The complainant contends that claims 1 and 2 are infringed. Claim 
3 is not in ;Controversy, for the reason that in the défendants' saddle 
-it is conceded that the horn is not truncated or shortened up so as not 
to project between the legs of the rider as called for by claim 3. Claim 
lis for the saddle plate made with sunken recesses on each side of the 
center line.of the seat, the. recesses being formed with abrupt marginal 
walls to receive and hold removable pads, and prevent the pads from 
slipping. Claim 2 is for the same devlce in combination with pads 
adapted toflt the recessesso as to be removably retained therein. As the 
défendants' saddle has the removable pads fltted into the recesses, if 
it ihfringes either it infringes both claims, and, so far as this case is 
concerned, claims 1 and 2 may be considered as identical. The Christy 
saddle, as manufactured by the complainant and known to the trade, 
is quite différent in some of its features from the saddle described in 
the spécification and the drawings of the patent, so that the question 
to be decided in this suit turns, not upon the similarity of the défend- 
ants' saddle to that made by ihe complainant, but upon the validity of 
the claims of the patent in suit and the infringement of those claims 
as explained by, the apeciflcation. The prior patents put in évidence 
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show that there was nothing new in any of the objects which Christy 
has in mind to accomplish. Christy sta tes that Ms object was to lessen 
tlie discomfort and injuiy -nrliiçh j^cycle riders sùÊfer froni the pres- 
sure of the, saddle upon the perifl£èum,,and'from the rubbing of the 
legs against the horn. In Hicks' patent for a eushion seat designed 
particularly for bicç'cles — No. 487,367,, Oçtober 11, 1892,— he states 
that his object is to pbtain a cushion seat' that will adjust itself to the 
shape of the rider, and at the same time prevent injurions 'pressure 
against the perinaeum. This he tried to accomplish by an inflatable 
oushion with a covering of any suîtable material secured in any desired 
manner to a base of some inelastic material, preferably of wood, the 
the cushion to be fo'rmed with a fissure extending from the iront rear- 
ward to any desired extent. He says : ■ '. 

"This fissure prevents upward pressure on the pe'rinseum, when a person sits 
thereupon. This fissure may be formed by securing a portion of the top of 
the cushion intermediate the sldes down firmly upon the lower portion thereof, 
allowing the cushion to be inflated at each side thereof. The fissure may 
extend only part way toward the reâr of the cushion, * *• ♦' or it may pass 
to the rearward limit of the cusljjpn, difiding it into two separj).t,e air cham- 
bers. * * * Such a form relieves the perineeum. « * • " 

We thus hayeàn the Hicks doTice. an inelastic; base upon which 
are secured two cushionsto: support the ischial tuberosities of the 
rider, and separated along the center line of the seat by a vacant 
space whiçh relieves the perinseum froïn ail pressure. This is pre- 
cisely what is accomplished by the tT^o. separated çu^hions or pads 
with the space between them shown in the Christy saddle as man- 
ufactured by the complainant. In the English patent to Henson — 
No. 19M0 of 1893— the same obj'èct ié declared tO,bé the pui-pose 
of the bicycle saddle theré de^cribèd, in which there îs'çjjt ont. from 
the framework of the saddle the portion between the points where 
the ischial tuberosities are to rest, or a dépression' is formed in the 
framë there, s6 aè to leavé a vacant space with nothing to press 
against the perinseum. It is apparent, therefore, that the claim of 
Christy was rightly restricted to the niechanical deviceby which a 
sàddie having two separated cushions or pads, with a spatte between 
them, might be cùnstructed; his inventidnias claiiùed Sy him in his 
patent, being solely for the sunken dépressions in the eolid saddle top 
sdîformed as to receive the cushions br pads, and prevent the pads slip- 
ping. It is conceded that if cushions or pads similar -tothose shown 
•inithe défendants' saddle are fastenéd tû the top ofai'saddle with- 
out dépressions, there is no infringem«nt'. The validity bf thé pat- 
ent then dépends upon Whethep, in vîew of the state bf the art, it 
required invention to cônstruct a saddle top with' vertical walled 
dépressions adapted to Peceive the ttvo cushions and ^hold them in 
place. It is certainly a case in which âll that is new in the mode of 
construction is not very distinguishable from mère ttiechanical im- 
provement, and if it'caïï be shown that the idea Of the mode of 
construction was not new, then, I think, nothing remftlns but me- 
chanical skill. It being conceded that ail that the complainant can 
make cîaim to is the dépressions to receive the pads, it is impor- 
tant to see if that idea, in connection i with the seat of a metal-top 
saddle, was new. It is a matter of observatidn that a dépression. 
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more or less deep, made in a seat in order to receive a cushion, is 
common and pld; and in the English patent in évidence, No. 12,854 
of 1889, to Henry Edward Newton, he describes an equestrian saddle 
to be made of thin slieet steel or iron in which "two cup-like de- 
pressions are stamped, one dépression being on.each side of the cen- 
tral axis of the blank." "Thèse dépressions are subsequently filled up 
with India rubber, gutta percha, padding, or any other suitable 
elastic substance, so as to render the seat comfortable and elastic to 
the rider." And his claim 2 is for "the cup-lilie dépressions, F, F, 
as described, as illustrated in the drawing for the purposes herein 
set forth." This, it seems to me, is the substance of tlie complain- 
ants' spécification and claim, viz. in a metal-top saddle a dépression 
on each side of the axial line, made to receive padding, intended to 
make the seat elastic to the pressure of the tuberosities of the ischii. 
Hère we hâve the same problem of a rigid métal seat to be made 
elastic at the same two points of contact with the rider*» body, and 
the same device to accomplish it, viz. depressed spots in the métal, 
to be filled with pads. 

It is urged that there are in the complainant's device the addi- 
tional éléments that the dépressions are made with abrupt walls 
to prevent the pads from slipping, and that the pads are removable, 
both of which features are asserted to be important and usefui 
improvemehts. But with the cup-like dépressions to hold the pads, 
already shown by Newton's patent, it does not appear that it re- 
quired invention to make the dépressions sufficiently abrupt to pre- 
vent the fiUing from slipping. In his spécification Christy states: 

"Id my improved saddle I hâve only a truncated horn; • * * and I; also 
prefer that tbis trnncated horn portion, instead of being convex upon itsùpper 
surface, as in thé old construction, should be eut away or concave centrally 
thereof, thereby giving room for the portions of the person which are so easlly 
injured. I also preferably make the rear of the saddle wider than ordlnarlly 
constructed, so as to sustain the fleshy portions of the buttocks as well as the 
pelvla, and provide upon each side of the seat portion a sunken portion or 
recess congtructed to receive and hold pads or cushlons which may be remova- 
bly fltted thereiii for the comfort and ease of the rider." 

In the drawings the pads are shown lying in the dépressions, and 
not extending above the plane of the métal top of the saddle. In 
the Christy saddle, as manufactured, the horn is not truncated, it 
is not eut away or made concave on its upper surface, and the saddle 
is not made wide, and does not support the fleshy portion of the 
buttocks at ail. As manufactured, the Christy saddle présents noth- 
ing to the body of the rider but the two small pads on which the two 
ischii rest, sustaining the whole of the rider's weight. Instead of 
the concavity, the truncated horn being eut ont to relieve pressure 
on the perinseum, there is substituted on the saddle as manufactured 
an open space the whole length of the saddle from front to rear be- 
tween the two cushions, which space, from the cushions being con- 
siderably separated, and being built up quite high above the plane 
of the métal saddle,^ is both wide and deep. Merit is claimed for 
the saddle because the cushions are removable, but as manufaètured 
they are held in the receSses by catches of t-nisted wîre. Any 
cushion which is afïixed to a. solid.base may be removed if the fasten- 
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ingé' are "ireleà^ed. ' Gréât' àdvèiiitàtê is also claltned because the 
abrupt #àlls 6f the stmkén recesses prevent the cushions from slip- 
ping. But if ît was not new, a^ is shown by the Eii^lish patent to 
Newton, to ma^e recesses in a inètal sà€dle to reeeiye cushion^, it 
can hârdly bè said to require inTentibn,when the cushions as used 
are liable' tb^islip, to make the reeésses sufficiently abrupt to prevent 
slipping. Tlië strongest ànd fflost persuasive argument which the 
complainàiit urges in favor of the patentability of the Christy saddle 
is based upon the testimôny ShdMng the Fapidly increasing salesj 
and its decided popularity, since it has become known upon the 
market. 'But the saddlé manufactured differs so widely from the 
saddle shown in the spedflbatiohs and drawings that it is not easy 
to détermine just what featùres mâke it acceptable to the tradê and 
to those who usé it. It woujd appear that some of tlie featùres of the 
saddle as 'manufactured which aïe not shown in the Saddle as pat- 
ented possèss more novelty and' ùtility than thbse described in the 
patent. It may well be that the advantages of the manufactured 
saddle resuit from the fact that the saddle plate is reduced in size 
until it is nothiûg more thari'â stipport: for the two pads, and has no 
bearing àt ail fôf the fleshy portion of the buttocks so that the rider's 
weight rëéts éxelusively upon thé two iachii of the pelvis, and also 
from the fact that the intervat'bé^ween the cushions' or pads leaves 
an open spacé fïbm front to bàck similar to that shown in the Hicks 
patent, through which there can be a currènt of air, and because of 
which there can be no pressure Upon the périnsèum. It seems quite 
probable tHat it mày be thèse unpatentèd fëaturos, not shown 'in the 
spécifications or drawings, which hâve given the Christy saddle the 
acceptancé'.^hîèb it bas pbtained, râther than atiy àdvantagé of con- 
struction arisîpg from thé fact tbat the pads are set',ln deptessions, 
and are détachable.' It may also be that/with the enormously 
increased ùse^éf bicycles expérience may hâve taught particular riders 
that upon Iptig rtins it is lëss injuriou^|to ufee one'kind of a saddle 
than anothèr, although not;;SC» agreèable at first,, toiefact bf.'^ôiiir 
parative utility when the acceptance of the iraproved device may just 
as welï bè àfii-ipùted to fëâtiires not claimed in thè patent is an un- 
safe guidé in dëterminihg thé existence of patentable în^iëition, Up- 
on the wh6|ë eà«ë, çonsiderîng thé prîbr stâte of thé art, I'ha¥ë bèen 
fof'ced to th'ê '<5brichision that itdidhotfequirë' invention to'fb'rm'the 
rëcësses oh ihe stifface df bi-'aolid-top saddle wîth abrupt marginal 
walls to rëceivë the pads and'këèp them from slipping. '' 

pNION SWITCH & SIGNAL CÔ. et al. v. PHILADELPHIE & R. R. Cq.rBt ^. 

: (Circuit Court, B. D. Pênnsylvania, May 26, 1898.) . . "■ 

1, Patent^ — Prior Ûsb— Railwày !^ignaling. 

■^' The Wëstlnghouse patent,' Ko. 270,867, for iraprovements In' eleotrié 
'circuits fot'rallway signaling, le void because it was in praetical and 
public use for more tban two years befpre .the patent was applied for; 
and because a complète description of it was previously published in the 
"Railroad Gazette," a trade papèr having a gênerai circulation among rail- 
road pèopie ànd those connected witli râilroads. , i 
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2. Samb— Infeinoement. ; 

The Gassett patents, Nos. 233,746 and 246,492, for èlectrie railway sig- 
naling apparatus, which disclose improvements on the preceding Robinson 
System (No. 130,661, reissue 5,938), consistlng in the exhibition of a danger 
signal set at the entrance of a track section until the train has passed 
over a certain portion of the tracli section next in advance, thus seeuring 
two danger signais rearward of the train while It is traversing the overlap, 
are not infringed by à device In which two danger signais are set at the 
beginning of each section while the train is traversing that section, and 
one of which continues. at danger, as a distant cautionary signal, during 
the passage of the train over the second track section in advance. At 
most, thèse patents secure, the exclusive right only to use the spécifie 
means described to produce the described resuit. 

8. Samb— Inpkingembkt — Connectors for Elbctrto Track Circuits. 

A patent for an improvement in connectors for electric track circuits, 
consistlng of a wire having its ends coiled around and soldered to the 
outer ends of tapering plugs, which are driven into holes bored in the rails 
to be connected, is not infringed by a connecter formed by laying the 
ends of the wire in longitudinal grooves formed in the sides of the tapering 
plugs, and then drivlng the plugs, with the Wire, tlghtly into holes in the 
rails, ■!['■;■■ ■■; 

4. Samb. 

The Gassett & Fisher patent, No. 227,102, and the Means patent. No. 
273,377, for improved connectûi;'S for electric track circuits, construed, and 
helà not Infringed, the former as to claim 1, and the latter sta to claim 6. 

TMs was a suit in equity by the Union Switch & Signal Com- 
pany and others against the Philadelphia & Ee'ading Railroad Com- 
pany and others for alleged inf ringement of a number pf patents 
relating to electric raîlway signaling. 

Geo. EL Christy, J. Snowden Bell, and J. Warren Coulston, for 
complainants. 
Witter & Kenyon and Thomas Hart, Jr., for respondents. 

ACHESON, Circuit Judge. The plaintifEs sue for the alleged in- 
f ringement by the défendants of flve letters patent, namely: First, 
Ko. 233,746, dated October 26, 1880, to Oscar Gassett for electric 
railway signaling apparatus; second, No. 246,492, dated August 30, 
1881, to Oscar Gassett, for electric railway signaling apparatus; 
third, No. 270,867, dated January 16, 1883, to George Westinghouse, 
Jr., for improvements in electric circuits for railway signaling; fourth, 
No. 227,102, dated May 4, 1880, to Oscar Gassett and Israël Fisher, 
for a connector for electric track circuits; and, âfth, No. 273,377, 
dated March 6, 1883, to Charles J. Means, which includes improved 
means for attaching a conducting wire to thé rails of the track. 
The Gassett and Westinghouse patents relate to signaling devices 
for the protection of a railway train against rear collisions from 
other trains following on the same track. 

Before considering the particular features of the signaling ap- 
pliances of thèse patents, it will be well to give some attention to 
the prior state of the art of railway signaling. Prior to the date 
of the earliest of the inventions of the patents in suit, electrically 
actuated railway signaling apparatus, automatically operated by 
a nioving train, was in common use. The railway track was di- 
vided into a séries of blocks or track sections of any desired length, 
and the protecting signais were located and «pçratedi with respect 
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to tbe track sections as the train g^ssed over them successively. 
The moving train protectéd it^ei| : àgairist rear collisions by set- 
ting signais to "danger," "caution," and "clear," for the înfprination 
and guîdânce of the engineer of the following train. It was com- 
naon to maintain at least two/proteeting signais to the rear of a 
moving train. "Home" and "distàpt" signais ys^ere in use. Thèse 
signais act in connection with each othér. The home signal is 
the signal for the track section at the entrance of which it stands. 
The distant signal is placed at a convenient distance to the rear of 
its home signal, and gives cautionary notice of the showing of the 
home signal.. Ail this was part of the art as practiced anterior 
to any of the inventions of the patents sued on. A référence to a 
few of the prior railway signaling patents may be helpful. 

The British patent of 18T2 (No. 3,44;8>,-to Sykes & Francis, shows 
a séries of springs arrangea along one of the rails of the track in 
electric connection with eleetro^magnets for working the signal lights 
and signal arms, and operated by the passing train. The patent 
States: 

"For example, a trjiln on léavîng station, N'd. 1 (see dlagram, Figure 4), acts 
upon a spring outside that station,- and thèréfcy moves the signais at that 
station to danger. On reaching a position niidiivay or between stations Nos. 
1 and 2, It acts upon another spring; and moves the signais, which may be 
the 'distant signais' in «onnectlo? therewlth to danger, without Interfering 
with the signais at station No. 1. Ttieni on leavlng station No. 2, it acts upon 
another spring, thèreby moving the" signais at this station to danger, and al 
the same time returning the signais at station No; 1, and the Intermediate or 
distant signais to caution. This mode of working signais automatically may, 
of course, be modifled to adapt it to the varions Systems nov? In use on différ- 
ent Unes." 

The British patent, of 1873 (No. 344), to Carr & Barîow, for ira- 
provements iji railway electrical signaling apparatus, states: 

"The object effected by our Invention is that no train passing along a Une 
of railway can approach within a limlted distance of the preceding train 
without recelvlng a warnlng signal. The distance at which trains are kept 
apart may be any suitable distance, and the apparatus worlts automatically." 

The spécification, amohg other things, says: 

"Now, let us suppose a train to be startïng frorn A. It arrives at the lever 
at a, passing over It, breaks the cUrrent a. A, thus leaving the signal 'line 
blocked' at A. The train, gOingon, wlll arrive at B, and receiving the signal 
'Une clear' wUl proceed, passing over the lever, b. In doing so, it breaks 
the current b, B, thus leaving the signal 'line blocked' at B, and at the same 
time, by the wlre b, a, brings in action the electro-magnetic apparatus at a, 
which couples up the circuit a. A, thus leaving signal 'line clear' at A, and so 
on. The arrangement, so far as abové deScribed, is suitable for lines of 
rkllway on which every train stops at each of the stations; but, for the 
lines of railways where this Is not the case, ws modify the arrangement by em- 

, ploying, in addition to the Insulated bar situated at each station itself, an- 
other correspondlng bar at a distance In rear of the station to act as a 
distance signal apparatus, as shown by the àiagram view. Figure 1, so that 

■ a. train receiving a signal of 'Une blocked' at the distance signal may slacken 
Ifsspeed as It cornes up to the station, when It wlll receive another signal, aud 

,«ltlier go on or stop, according to the signal it recelves." 

^' The United States patent tô Henry- Flad, No. 162,369, dated 
April 20, 1875, ehoWs improvéments in «afety signais for railways, 
«mbodying the princîple bf overlapping signais. The patent states: 
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"For a double track (where the trains only run in one direction on each 
traclî), ttie signal abreast of the train is set to Indicaté danger (to a train 
f ollowing), and tlie signais are left standing at danger for a sutllcient distance 
in the rear of the train, but are set to indicaté safety, after the train has 
proceeded a given distance, by connection with the same mechanism by which 
the signais are set to indicaté danger. At least one çignal in condition indi- 
cating the danger is at ail times left to the rear of the train, the train re- 
versing the second signal to its rear; so that, in case of an accident between 
«Ignal stations, the train f ollowing would hâve sufEicient warning. For single- 
traclî railways (on whlch the trains run in both directions) the construction 
■of the signal apparatus is such that upon each side, abreast of the engine, the 
signais are reversed by the passing train; and simultaneously the signal two 
stations ahead, upon the left side, is set to danger, while upon the right side 
the signal two stations to the rear is set to safety, so that a train either fol- 
lowing or meeting the flrst wlll be warned about two stations from the train 
flrst mentioned. Thus, It will be understood, the train does not act on the 
signal at the station next In advance or to the rear, but upon signais more 
distant, so as to always leave at least one danger signal in advance, and 
one to the rear of the train, and at sufficient distance for warning to another 
train. This is what I denominate my System of overlapping signais, as the 
pipes or other means of communication, between the t^ain and distant signais, 
overlap or run past each other, as is fully explained hereafter by référence 
to the dlagrams." 

The flrst claim of this patent indicates the scope of Plad's inven- 
tion, viz.: 

"(1) The method herein described of signaling, whereby overlapping signais 
at a distance from the train are reversed, while other signais, between the 
former signais and the train, remain at rest, to be reversed in their turn, ail 
substantially as and for the purppse set f orth." 

Flad's preferred means of carrying out his invention is by pneu- 
matie action, but he does not confine himself to that, and, after 
stating that hydraulic or other specifled means may be employed to 
work the apparatus, he adds: "Or the communication between the 
train and signal may be by electricity, the closing or opening of 
the circuit setting in motion mechanism by which the signais are 
reversed." There can be no doubt that, at the date of Flad's patent, 
any electrical engineer of ordinary skill, acting upon the suggestion 
of the patent, could hâve successfully applied Flad's System of over- 
lapping signais by means of mechanism electrically actuated and 
operated by the train. 

The overlap relation of safety signais is a main feature of United 
States patent Ko. 150,030, to Hall, dated April 21, 1874, for an 
improvement in train-operated electric railway signaling apparatus. 
It is proved that this Hall overlap was in practical use for a con- 
sidérable time, beginning about the year 1873, on the Eastern Eail- 
road, in the state of Massachusetts, where there was for each track 
section an overlapping space of 500 feet in length during the passage 
over which the train was protected by two danger signais behind 
it, the flrst of thèse signais not being put to' safety until the train 
had passed beyond the 500 feet overlap. 

Originally, the method of operating railway electrical signaling ap- 
paratus automatically was by means of instruments so arranged along 
the track that the train in passing engaged with them. This method 
is called the "track instrument system." Afterwards William Robih- 
aon devised and patented a method for the automatic opération of 
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raîlway electrictsignals by the passing train, which was a very great 
improvemént upon the track instmment system. Robinson's inven- 
tion is described in hisUnitedStàt^e^, patent No. 130,661, dated Angust 
20, 1872 (reissue 5,958). His spécification statesthe object of his in- 
vention tbus: 

"The object of tjals inventipn Is to operate electrlc signais, audible or visible, 
by means of movlng or standing Velllçles or trains wlthout the use of ordi- 
nary track connections for closing or breaking circuits, and wlthout the use 
or wlth a Umitèd use of Une wlres for conducting the electrlc current, the 
rails of the trapk being used fdr the latter purpose." 

His patent sliows tlie track dividedinto sections insulated at tlieir 
ends, and tHe pôles of the battery connected by wires to the two oppo- 
site rails, and the electro-magnet which contrôle the signal in like 
uianner connected to the twQ îinQsof rail. Kobinson thus provided a 
normally closed circuit in each track section with the signal normally 
in safety positibn. The method of opération is this: As the train 
enters upon a trftçk section, itswhçfe^lë' and axles, by short-circuiting, 
eut oiï the battery current frorùthéelëctro-magnet, which is thus de- 
magnetized;, and thereby the signal is shifted to danger,, and remains 
at danger as' Ibrig as âny part bf 'the train is on the section. The 
spécification States: 

"Wiien thesïg'tîàl banner is In à; position of exposure, as shown, the lever, 
II, may serve I to' close àh àddilîianai circuit through the battery, B, which 
mày be ûséd to ôpersïte' an alkrri;ii I, iii cohjunction with 'the signal. S, or to 
actuate another signal at any distant point. FurthermÔre, instead of using 
the:,magnet» H,; 1» actuate th^ jSignçil directly, It may be used as a relay, 
. operatlng„ when ,magnétlzed, fo keép the circuit which directly actuates the 
signal open or CJosed, as desiïedl The signais may bé usèd also on a single 
traék, and be applied as block signais, and for other putpoSes on single or 
double traeks.' i^Wtoen used as -a blQ«k signal or for other purposes, It may 
be désirable tp indicate at a distant statlop when the signal is operative. 
To aççotûpllsh thls object, carfy one of the wires from the magnet, M, to the 
distant station". Hère let the wlfe bé passéd through the eôilsof a bell mag- 
nat or other sigbàltng device, and theBce be carried to the , track, and attached 
to the sàme, , as already described. The, distant office or station signal will 
opjerate simultaneously wlth the signal S, Thus, any desired number of sig- 
nais may be operftted simultaneously at différent points from a single section 
of 'track." ' '■ ■''■ 

Robinson's ^British patei^t of August 29, 187^ (No. 3;479), which in- 
éludes bis closed circuit system ofsignaling, thus speaks of its capa- 
bility: ';,,/. ^ .,:.''',.:' '" 

"One or more Unes of wires may algo be usèd to operate additlonal signais; 
for iijstance, to Indicate at a station' the approach of a traîn, or to Indicate 
, when the bloèk signal bas changed." ,• 

. We corne how-to the patents hère in suit, and wë take up first the 
; earlier of the two Gassett, patents, No. ègS,;746, dated bctober 26, 1880. 
The spécification begi][]? with; an àcknbWledgment with respect to the 
previous condition of the art, and à stàtement Of what the patentée 
had in view. : ,if^eith,ink itbest'tb.ftudté hère at léngth: 

;"My inventlpii, relates to: that sjîçte:n)of automàtic élpctrîc railway signaling 
-yhich consipts li; divlding the whole or â. portion of the! leiigth of a Une of 
nailway Ifi'tO p. signal âèctlohofahyrtrëcluiired or convenilent length (which 
' iength -corresponds 'to thé 'ihlnlmumlnterval of space whlph it Is desired to 
préserve betwéen différent : traits nwv^ing upon the saroe track), ^nd in 
guarding each of sald sections by a signal placed ator near the eritrance of 
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sueh seetiçaj, which signal Is actuated or controUed by an electro-magnet 
included il) an èleat^lc circuit extending ttie entire length of 'tlie signal section 
to wliieh It ap'Jertains, 9aid electro-magnet being, in its turn, eontrolled tlirougli 
tlie eleetric circuit by a' movable circuit doser attaehed to the train. By tbis 
means tbe passage of a train over each successive signal section causes a 
danger signal to be exbibited at tbe entra nce of suçh section from tbe time 
tbat tbe train enters it at olie end, until it leaves it at tbe opposite end, when 
tbe danger signai is withdrawn or discontinued, leaving tbe way clear for 
tbe next succeeding train. : It bas been found in practlce tbat It is frequently 
désirable and necessary to continue a given danger signal in action after tbe 
train wblcb sets it in action bas passed offi from tbe section wbicb tbe signal 
is designed to guard until sucb train bas passed over tbe next section in ad- 
vance or a certain portion thereof, by wbîch means an addltional security is 
provided, especially upon dangerous portions of tbe road, sucb as sbarp 
curves or desicending grades. Tbe object of my invention is to effect tbis 
resuit; and it eonsists, principally, in a no vel arrangement of eleetric circuits 
in wblcb tbe several circuits, appertainlng to tbe différent signal sections, in- 
stead of being entlrely independent of eacb otber, as in tbe ordlnary arrange- 
ment, are made to act to a certain extent dependently, so tbat eacb circuit is, 
as berçtof ore, under tbe direct control of tbe train ^ybile tbe latter is traversing 
its own section, but, in addition to tbis, is also indireotly under tbe control of 
tbe train through tbe ageney of tbe next signal circuit in tbe séries wbile tbe 
said train is traversing a certain portion of tbe next signal section." 

The spécification tlien proceeds to describe RôLinson's closed circuit 
System of signaling, and the patentée adopts Eobinson's apparatus 
and metliod in their entirety. Gassett's disçlosed improvement upon 
Robinson consista in continuing the exhibition of the danger signal 
set at the entrance of a track section until the train bas passed over 
a certain portion of the track section next in advancp, thus securing 
two danger signais rearward of the train while it is traversing the 
overlap. Gassett shows spécifie means for accomplishing this resuit. 
At a certain point (b2) in advance of the éûtrance end of the track 
section, he inserts an insulated splice "in ohe Une of rails only, the 
severed ends being connected by the wires 3, 4, which form the ter- 
minais of an electro-magnet, C2." The electro-magnet, 02, contrôla 
thé circuit breaker, d. A peculiar adjustment is given to this electro- 
magnet, C2, and its armature, d. Further détails hère may be omitted. 
Indeed, they would hardly be intelligible unless accompanied by 
diagrams. The object to be attained and the gênerai method of its 
accomplishment are thus summed up in the spécification : 

"Thus, it wlll be undèrstood tbat tbe danger signal of each sectjon is ex- 
bibited durlng tbe passage of à train over that section by the sbùntihg of its 
electro-magnet, and that its exhibition is continued during the passage of 
the train over a portion of the next advance section, by the interruption of tbe 
circuit by means of a circuit brealser eontrolled by tbe train while traversing 
tbe latter section." 

The spécification then adds, with respect to the extent of the over- 
lap, the following direction : ; 

"The insulated splice, 1)2, may be placed at any desired point bétween a2 
and a3, according to circumstances. In practice it is usually préférable to 
place it at a distance from the point a2, at tbe entrance of the section, eqiial 
to the maximum distance required to stop a train after passing the signal S2 
at full speed, and this will ôbvlously be determined by the circumstances of 
the particùlar location." 

To understand the force of this last citation, it must be noted that 
a2 £ind a3 are the insuliations at either end o| the: track section, and 
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therefore the "insulate^ splice, bS," tô be inserted "în one Une of 
rails only," cannot be coïncident with either end insulation, but must 
hâve an intermediaté position, as, indeed, the drawings show and the 
spécification directs. 

Inf ringément is alleged of the^ tbird and fourth claims of this patent. 
Thèse claims are as foUows: 

"(3) The combination, substantlaliy as hereinbefore set forth, of a railway 
t,rack divided into two or more signal- Sections, a signaling apparatus actuated 
or controlled by an electro-magnet, aild plaeed at the entrance of each one of 
said signal sections, a circuit doser COntrolled by a moving train, which acts 
to éxhlbit a danger signal by divertiHg' tlïe actuating current from the electro- 
ïnagnet during the timê 6ccupied'by the train in traversing the section guard- 
ed by said signal, and a eircûït breaker' controlled by the moving train, 
whlch acts to continue the exhibition of said" danger signal by interrupting 
the current through Its electro-magnet durïng the time occupied by the train 
in traversing a determihate portion of the next succeeding signal section. 

"(4) Thè combination, substantially as hereinbefore set forth, of a séries of 
two dr more liormàlly çlosed rallvi^ay signaling circuits and a séries of circuit 
breakers, one for éàch circuit, each 'ôftvhich Circuit breakers is actuated or 
controlled by an eleètro-màghei'ltiCluaWd in the next circuit in the séries." 

The second Gassett patent, Nq. 246,492, dated August 30, 1881, like 
its fellow, is based upon Rbbliis&ki'sclosed circuit system of signaling, 
and it 'màkes the saime àékntiwlèdgmeht as to thé prior state of the 
art as was madè by the éarlîfer Gassett patent. It contains this re- 
citaland statement of inventfefi:' ' 

"In letters patent of the United Suites No. ^,746,' grânted to me October 
2é,'îS8Ô, I haVe aësbrfbed and clalmed a combination of electrle circuits and 
appaeatus In whleh ithe several circuits àppertaining : to : the différent signal 
s^tlons, lnsteaaiOf;ibeing:Çiitiyeiy,ifidepeniqlent of each other, as in the ordl- 
nary arrangepient,, are made.to ,act to a certain extent ^ependently; so that 
wipe each soignai Is, as herètofôrfe, under the direct eontrol of tt train which 
là'^taversing the Section àppertaining thereto, It is also urider the indirect eon- 
trol ôf the saàié* train througb sthé ageney of the next :slgnaî circuit In the 
séries durifijê' the, time In- whi<>h thp said/tr^in is traversing'a certain portion 
of thç next signal section. îVIy présent. invention consists of an injproved 
orgapizatiônor circuits and apparfitus Whereby the sarùe resuit may be ob- 
tained in a m6re Teliable and efficient mànner." 

TJie second Grâssett patent, then^ is, a mère improvement upon bis 
first invention ij^^'arrangement pf , circuits and apparatus. It involves 
sim^ly a chaîige of ineans — the substitution of othèr spécial devices — 
fQr|âttaining|liè Same resuit. Tbe first Gassett patent, as we hâve 
seeri, prescribed the insertion of tbe 'tinsulated splice," b2, "in one 
line of rails only." The second patent directs the insulating splice, 
b2, to be pilt in both rails, at the satoe point, and the purpose of the 
change is thus stated : 

"Additional itasBlatéd' éplices, ^2, b2, are Inserted in both Unes of rails at 
some suitable intermediate point of the signal section, whereby each signal 
section is dlvlded^into two subsections, constituting two complète circuits, 
■vvhjch are elpctricfilly independent of each other." 

' The Spécial electro-magn'ét, ' C2, and the pediliar adjustment be- 
tween.it and: 4ts arrnature, dj, which characterized the flrst Gassett 
patent, are absent from thé second patent. A circuit breaker'is placed 
in each alternate signaling circuit of the séries, and thèse circuit 
bt'èakers'àré' placed jundeç çonttol df eleçtrormàgnets included iii the 
adjacent' intermëdiâfé Si^àling ëlrctiit; whiïè in No. 233,746, circuit 



UNION SWITCH & SIGNAL CO. V. PHILADELPHIA & E. B. CO. 913 

breakers are located în each and every circuit of the séries. There 
are other différences in détails which neednot be mentioned. The 
resuit attained is the same as that aimed at by the earlier patent (No. 
233,746), namely, the cdntinued exliibition of the signal set to danger 
at the entrance of the track section, "while the train is passing over 
a certain portion of the next adjacent section ahead." 

The action of the train is thus stated in the spécification of the 
second patent: 

"Thus, it will be understood that the danger signal of each signal section 
Is automatically exhibited during the passage of a train over that section by 
reason of the successive shunting and the conséquent demagnetizntion of the 
electro-magnets, c and m, and that the exhibition of a danger signal is con- 
tinuel} during the passage of the same train over a certain portion, viz. the 
adjacent subsection, of the next signal section ahead, in conséquence of the 
interruption of the circuit by means of a circuit breaker controUed by the train 
while traversing the last-named subsection." 

The direction hère given as to the extent of the overlap to be ob- 
tained is precisely the same as in the first Gassett patent, namely: 

"The insulated splice, b2, may be placed at any desired point between A2 
and A3, according to the circumstances. In practice it Is usually préférable 
to place it at a distance from the point a2, at the entrance of the section, 
which is equal to the maximum distance required in order to stop a train 
which has passed the signal S2 at full speed; and therefore the proper distance 
will necessarily be determlned by the circumstances of the partlcular loca- 
tion." 

Infringement of the third claim of this patent is alleged. That 
claim is as f oUows : 

"(3) The combînatlon, substantially as hereinbefore set forth, of a sec- 
ondary circuit for actuating an electro-magnet controUing the movements of 
a signal, two independent circuit brealcers placed in said secondary circuit, 
and two independent primary signallng circuits, respectively controUing the 
action of the said circuit breakers, which primary circuits are themselves 
actuated successively by a train while traversing the signal section protected 
by said signal." 

We tum now to the Westinghouse patent. No. 270,867, dated 
January 16, 1883. Infringetnent of the fourth claim of this patent is 
alleged. That claim is as follows: 

"(4) In comblnation with a track circuit and a relay-magnet therein, a signal- 
lng circuit opened and closed by such relay, and at least two signais In such 
s.ignaiing circuit, one of which is arranged at or near the entrance end of such 
track circuit, and the other at the required distance to the rear for safety, 
substantially as set forth." 

The nature of this invention is concisely stated by the plaintiffs' 
expert (Mr. Waterman), and his statement may be accepted as sub- 
stantially correct. He testifles thus: 

"This invention, like those of Gassett, Is founded upon the Eobinson Sys- 
tem, spécifie mention thereof being made in the spécification. And it has 
therefore, in common with that System, a division of the track into blocks by 
the interposition at intervais, in each Une of rails, of insulating pièces, which 
break the electric contimiity of the rail. At àll other points the rails are 
electrlcàlly connected. Each block has, like the Robinson System, a battery 
with its pôles connected to opposite rails of the blpck, and an electro-magnet 
having its two terminais likewise connected to opposite rails, thus forming, 
for each block,' a normally closed circuit. Referriiig to Fig. 1, the successive 
blocks Into which the tr.ick 'is' diVlded are shbwn at.Rl, R2, R3. the location 
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of tbe- insi;]3,tlng pièces being de^gpate^ ]:)j ri, ,rl, ri.. T^e several batteries 
coiiii,eèted to'tbé ràlls of each'blcici^i'e aesignateà al;' tllè tnâlii-track magnets 
are cl, «2,i<<3j c4. Thèse magnéM àCt as- relays, Inàlimg or breaking contact 
by meansitrf, armatures, si, is2; ;s3, s4. The several circuits of the signais are 
(îesignatedi by. numerals plat^ed just above the main magnets, as circuits 1, 
2, 3, 4. Circuit No. 1, being controlled by the first section' of the track, con- 
tains three feignais, b, d, d2, ièeelvlng ëurreiit from battery dl, as shown. 
Circuit No. 2, and also the Femalhing ■Circuits, contain four signais, those of 
circuit ;No.' 12 bélngdesignated bl, :b2, dlji d4. AUthesè signais are so ar- 
ranged that normally a current flows through them, and they are held at the 
safety position, but when, under train action, the current ceases to flow in 
the iBffln-trâck îmagnet, a'hdt^ie circillt-breafcer breaks the circuit of the sig- 
nais s6 that no current flows thrbùgh theto, théy indicate danger. Supposing 
now a train, whlch we will <iàll."'Np. 1,' to enter 'Section Bl, proceeding from 
right to left. Its wheels and àilès will divèrt the éùrrent from magnet cl, 
causing circuit breaker si to 6pèn circuit No. 1, thereby sétting the signais on 
that circuit to danger, and a train approaching from the rear cannot enter 
block RI, but must stop and walt.because the signal b, which is the lower of 
the two signais at the entrance to block El, is at danger, Indicating by its 
position that train No. 1 is uppn Jjlock Bl. When train No. 1 enters block 
liS, its mfl.gnet, c2, is de-eherglzed, causing circuit 2 to be. broken at s2, 
thereby Settirig to danger signais bl and b2 In its rear, and signais dl 
and d4 In Its front The engineer of train No. 2, seeing signal b go to safety, 
and signal bX go to danger^ will know, by reason of the factthat bl is the 
upper signal, that train No. 1 bas passed on to section B2 In advance, and 
that he may proceed with caution. At the same tlme, if a train (No. 3) 
should be on block B4,:lt will flnd signal d4 at danger, indicating to the en- 
gineer of train Noi 3 that train No. 1 Is upon block R2. As train No. 1 run» 
onto block R3, it sets behind It signais b3 and M to danger, signais bl and b2 
returning to safety; and the engineer of train Np. 2 on block El, finding only 
one danger signal at the entraûce tO 'bMok^R2, and that slgtiai the upper one, 
will know that train No. 1 has passed on to block R3, and that he may still 
proceed with caution. In the application o( the. System to a double-track 
road, it is évident that it is only necessapy to omit the fprward signais." 

TMs patent need not long engage our attention, It is not neces- 
sary to consideiî; the question of its alleged infringement, or the 
question whether claim 4 shows patentable novelty, in view of the 
Kobinson patent and the state of the art prior to Robinson's inven- 
tion. A complète défense on other ground appears. This patent, 
as we hâve seeny was issued oqiJanuary 16, 1883. Assuming that 
it was applied for on November 16, 1883, as alleged, no earlier date 
than that çan be accorded to. Westinghouse. ÎJow, the proof is 
clear that more than two years before the last-named date the in- 
vention described in the Weètinghouse patent, and dovered by its 
folirth claim, wàs in ptacticalàïHÎ'publiC use' ôh a portion— abûut 
10 miles of track^of the Chicago, Burlington & Qiiincy Eailroad, 
near the city* (if ■Chicago. The installation of tHls eignaling system 
upon that rallroad was the worfc àt the Union Electric Signal Com- 
pany (the plaintiff's predecessor in business) ùnder a written con- 
tract entered into in September, 1879. The work was completed in 
August, 1880, aiid was taken possession of by the Chicago, Burling- 
toi} & Quiûcy |Cpmpahy;pn Oct^béi' 7, 1880.. The apparatus was 
Ih.ereafter bperated by tiàt company for a period; of abôut two 
years. This installation was an embodiment of the invention of 
the Westinghouse patent in a completed and ôpe;rative f orm. Thé 
use was public and practical, and was continued until about 1883. 
The only reply attempted to'be made to this défense is that this 
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use upon the Chicago, ' Burlington & Quincy Eailroad was in the 
nature of an abandoned experiment. This suggestion is unsupported 
by the évidence. It is against the clear proof . The apparatus, in- 
deed, was set up at the expense of the signal company on trial to 
satisfy the railroad company with a view to a sale to that Com- 
pany, and the company declined to buy. But in no other sensé 
was the use experiiûental. Furthermore, it is shown that an article 
on the "Union Electric Signal System" Was printed and published 
in the "Railroad Gazette," a trade newspaper published in New 
York and Chicago, and having a gênerai circulation among railroad 
people and those connected with railroads, beginning with the num- 
ber issued on March 12, 1880, and ending with the number issued 
on April 2, 1880, which contained a substantially complète descrip- 
tion of the invention of the Westinghouse patent. I can see no 
patentable différence between the subject-matter of the fourth claim 
of the Westinghouse patent and the description contained in the 
publication in the Railroad Gazette. That article was not in the 
nature of a trade cirçular addressed to the customers of the signal 
company, but was a publication to the world, and intended for gên- 
erai circulation and information. 

The défendants' signaling apparatus now demands our attention. 
The défendants hâve employed two forms of apparatus, but they 
are, substantially alike, and a description of one will answer for 
both. The défendants' Une of rails is divided into blocks or track 
sections, insulated from each other, and the signais are operated 
according to Eobinson's closed circuit System, which bas been free 
to the public since 1889. At the entrance end of each track sec- 
tion two signais are placed on the same post. One is the block 
signal for that section, and is denominated the home signal. In 
this record it is designated signal H. A séries of H signais guards 
the entire Une of railway, each H signal guarding its own track 
section exclusively. Each signal circuit is independent of the sig- 
nal circuits of adjacent track sections. The other signal at the 
entrance end of each track section, is denominated the "distant sig- 
nal." In this record it is designated "signal D." Its purpose is 
to give preliminary notice to an engineer of a train about to enter a 
block of the then condition of the second block or track section in 
advance. To effect this, an indicator wire is run back from the 
track section in advance to the entrance end of the track section 
in the rear, and is put in electrical connection with the D signal 
there. The H signais are alone depended on for blocking the train. 
The D signais are cautionary, giving the engineer an indication of 
what he may expect when he reaches the entrance end of the track 
section second in advance. 

In' 'the défendants' apparatus, with everything in good order, and 
with the track free, ail track circuits are closed, ail signal circuits 
are broken, and ail signais stand at danger. In that situation let 
us illustrate the opération: The initial track section may be desig- 
nated as "A," and the two following ones as "B" and "C." A 
train entering upon section A would put to safety both signais at 
the entrance end of section B, and also signal H at the entrance 
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end of section C, if the track aliead were in normal «ondition. 
Wiien the train reached the entcance end of section B, if the en- 
gineer should find signal H at sàfety, he Would thereby learn that 
there was no train on section B. If he shoiild flnd that signal 
D was also at safety, he would thereby learn that îhere was no 
train on section C, the second section ahead. The engineer would 
then be at liberty to proceed àt schédulé speëd. Wben the train 
entered section B, it woùld put to danger thé two signais H and D 
at the entrance of that section, and keep them at danger while 
it was oh that section. As soon as the train had passed beyond 
section B, the ^ignal H, at the entrance of that section, would be 
returned to safety, but the signal t) would remain at danger. If 
at this junçture a second train fôUowing on section A should ap- 
proach the entrance ènd of section B, its engineer would learn 
from the sàfety position of the home' signal (H) that section B 
was clear, and from the danger position of the distant signal (D) 
that the second section in advance, section C, was occupied. Under 
thèse circunistances, the engineer might proceéd with caution with 
his train under control, so as.to stop at the entrance of section 
C if the home signal there should show danger. The resuit, there- 
fore, is this: A. tj-ain, on entering a track section (say, B), leaves 
behind it the two signais H and D at the entrance at danger; and, 
when it enfers the next track section ahead (say, C), it leaves be- 
hind it at danger the two signais H and D at the entrance of that 
section, and, also the signal D one whole block to the rear, as a cau- 
tionary signal tp indicate to the engineer of a foUowing train that 
the flrst train is on the second bloek in advance, section 0. And 
this is repeated from block to block. The only reason for having 
the signal D show danger whçn the signal H on the same post is 
at danger is to avoid confusion. ïf signal^ D then stood clear, the 
engineer might possibly be, misled. By repeating the danger show- 
ing of its companion, signal 1^, possible mistake is averted. At 
this junçture the function of signal D is not brought into play at 
aJl. For practical purposes it might as well be absent. The real 
function of signal D begins wîién. the train bas, passed into the sec- 
ond section ahead, and then i|; ànnopnces the Condition of that sec- 
tion to the engineer, who is à whole block to the rear. Upon this 
subject the plaintiff's own expert (^^- Waterman) truly says: 

"The only tlme ■when the engliiçer does not know exactly what his distant 
signal means is the time when it ijiakes no différence ■whether he knows or 
not, namely, the time when the adjacent home signal is at danger. In effiect, 
therefore; thlS Is not dblng lanythlng more than would be done If a covering 
could be dropped dowii over the distant signal, so that in effect It could be re- 
moved altogettier." 

Do the défendants infringe the Gassett patents, or either of them? 
It is not pretended that any such infringement is to be found in 
the défendants' hoïne signais or in the manner of their opération. 
Clearly, to that extent the défendants hâve simply followed Robin- 
son's System, as described and , illustrated in his expired patei^t. 
The alleged infringement of the Gassett patents by the défendants 
lies in their use of the distant signais, — the séries of signais D. 
Thèse distant signais, howeyef,:iaïe set, shifted, and operated under 
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train action by Kobinson's method, and not otherwise. Hère, then, 
nothing is bprrowed from Gassett. The supposed violation of the 
plaintift's' rights consists exclusively in the fact that the distant 
signal D is set to danger while the home signal H on the same post 
makes that showing, and that it continues at danger during the 
passage of the train over the second track section in advance. 
Does this afford any fair ground for the charge of infringement if 
we regard the substance of things? The ofiSce of the distant sig- 
nal is solely to give warning to the engineer of the following train 
that the track section second in advance is occupied. Ite fonction 
springs into action when the forward train enters on the second sec- 
tion ahead. The D signal does not guard the section at whose en- 
trance it stands. Its f unctional relation is to the section second in ad- 
vance, and it is in electrical connection with that section for the 
purpose, and only for the purpose, of preliminary announcement 
and caution to the engineer of the oncoming train when he is a 
block's length rearward. 

Again, the system of home and distant signais was old, antedating 
Eobinson. Now, plainly, Kobinson's method, no less than the track 
instrument method, was applicable to the working of signais standing 
in the home and distant relation. It is not to be doubted that to add 
to the apparatus shown in Eobinson's patent a signal to repeat at a 
distance to the rear the showing of the block signal would hâve been 
an obvions expédient to a skilled electrical engineer, even had the 
patent been wholly silent with respect to the employment of additional 
signais. The patent, however, gives express directions for carrying 
a wire from the electro-magnet which controls the block signal to a 
distant office or station to indicate when the signal is operative. This 
particular use is put as an example only, for the patent adds: "Thus, 
any desired number of signais may be operated simultaneously at 
différent points from a single section of track." Clearly, this language 
points to and covers the employment of a distant indicator signal. 
The British patent says that Unes of wire may be used to operate addi- 
tional signais; "for instance, to indicate when the block signal has 
changed." In view of thèse suggestions, certainly no invention was 
involved in carrying back a wire to a signal at a distant point in the 
rear to give cautionary notice to the engineer of an approaching train 
of the condition of a forward block. This, then, is a legitimate exer- 
cise of Eobinson's invention, now open to the public. Moreover, the 
feature of preliminary notice to a following train of the condition of 
the track section second in advance is not taken from Gassett. It is 
altogether wanting in Gassett's patents. In the working of his appa- 
ratus, the engineer, when stopped by the danger showing of the signal 
at the entrance of a track sectiouj cannot tell where the forward train 
is, whether upon that section or upon the overlap in advance. Gas- 
sett has but one signal for each track section, and that signal, if at 
danger, acts as an absolute block upon any further advance of the 
train until the signal shifts to safety. 

What, then, was Gassett's real improvement in the art of railway 
signaling? As we hâve seen, Eobinson had devised a closed track 
circuit method, which gave complète and continuous train control 
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OYçr signais. The problem to Whîcïi Gassett addressed himself was 
to introduce an overlap intb a Kobliison operated systeïn, by continu- 
ing in action tiie danger signal at tbe entrance of a signal seetion 
after the train had left that section, aiid while it was passing over 
"a certain portion of the next adjacent section ahead." It is insisted 
that Gassett contemplated the continuance in action of such danger 
signal during thé passage of the train over the whole of the next ad- 
vanced section. Whether or not he Cbnsidered this to be désirable is 
immaterial. He suggested no ni'ea:nà. for accomplishing such resuit. 
Nothihg caïi be plainéi" than that GaSsett's novel organization of cir- 
cuits and àpparatus, both in the originaland in the iniproved form, 
was intended ànd devised so as to éeèjif e the continued exhibition of 
thç danger signal at thÈ èntrance of à blbck while the train is trav- 
eteing a deflnite pôrtioû ohly; of the next i^ignal section in advance. 
To attain this dëclared object, eâch.oîhis patents discîosed spécifie 
means. It mày hère bë remarked that neither of Gassétt's patents 
shows a pioneer invention. The proofs abundantly èstablish that 
déviées for sécùring à train from rea'r collisionsby meais of overlaps 
and the setting of twO danger signals.behind the train were old in the 
art. Gassett maj- hâve been the first to inçorpor^tçan ôVerlap into a 
RobinsOû worked System; but,, if sq,,his patents Confërred on him 
the exclusive rïght only to use the méàûs he specifiedto produce the 
described resuit ; and anyone may làwfully accomplish the same end, 
without infringing the patents, if he uses means substantially différent 
from those described. O'Reilly v. Morse, 15 How. 62, 119. 

]^ow, while it is ttue that Gassett and the défendants both aim at 
the same gênerai object, namely, to secure aàfety tp the train in ad- 
vance^as against a train following onthe same track, yët the spécial 
purposes they respectivély hâve in vieW are quite différent, as also are 
their respective organizations oï circuits and apparatus. Gassétt's 
âchievement was a forward overlap, ëffected by a lieeuliar arrange- 
ment of circuits, whereby the action' of the danger signal at the en- 
trance of the sçctîon is prolonged: after the train has gone beyond: 
that section. His improvement has ho relation whatever to distant 
caUtionary signais for the guidance of the engineer of a following 
train. On the other hand, that part pf' the défendants' apparatus com- 
plained of relates altogether to the'âèries of distant cautionarysignals.^ 
The spécifie mëarlS employed by GaSsëtt, such as the insulated splice, 
.b2, whether inserted in oneline of rails or in both lines of rails, the 
^cial electrO-magnet, C2, and its pëëuliar adjustment With its arma- 
ture, d, the division of each signal section into two subsections, and 
the interdejpendence of adjacent signaling sections, are absent from 
the défendants' organisation. After à patient investigation of thfr 
subject, I cannot do ptherwisë thàti hôld that, in structure, opération, 
purposë, and resuit, thèse two ôrgàiiizations bf signaling circuits 
apd apparatus are essentially différent, and that the défendants are 
hot shown td hâve irifringed ëither of the Gassett patents. 

We are now brought to the exaiùîtiâtion of the îourth patent em- 
braced in this bill, naniely, ]Sro.i227',j;02, dated May 4, 1880, to Oscar 
Gassett and ISriael Pisher, for an imt)roverneht in connectors for elec- 
tric track circuits. The spëciticatidri dëscribés the invention thus: 
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"Our invention consists in puncliing or drilllng holes in the flanges of adjacent 
rails at convenient points near, but so as net to Interfère witli tlie rail joint, 
and driving into thèse lioles the ends of a wlre connecter long enough to reach 
between them and span the rail joint, the said cohneetor being provided at 
its ends wlth driving studs a trifle larger in diâmeter than the holes and 
tapering; so that, when they are forcibly driven into thé holes In the rail, 
they form a perfect and permanent contact therewith, and, on account of the 
taper, fit so tightly that they cannot be driven out or removed except by a 
spécial instrument for drawing them, thus removing from them any scale 
or loose or tarnished surface;: and leaving the surface thereof bright where 
it comes in contact wlth the rail, such bright metallie surfaces, forced together, 
insuring a perfect electric connection. ïhe ends of the wire connector are 
cdiled àround thé said driving étuds just under their heads, and the whole 
then dipped in molten solder or other suitable métal." 

The speciflcation adds that "a connector of this kind is cheaper and 
more reliable than one applied by soldering or clamping." 
The claim alleged to be inf ringed is the ûrst, namely : 

"(1) The combination, wlth a rail bored to receive it, of a wire provided 
at Its ends with a connected driving stud, to be driven into the said rail to 
form a continuous metallie conductor therewith for an electric current, sub- 
stantially as described." 

The alleged infringement consists in this: The défendants bore a 
straight hole in the rail ; then take a longitudinally grooved tapering 
stud, lay the end of a pièce of wire in the groove, and drive the stud 
with the wire ia the groove tightly into the hole. From an examiua- 
tion of the prior patents in tjiis record, and the gênerai proofs relat- 
in g to this subject, it is very évident to me that, if the Gassett and 
Israël patent is to be sustained at ail, it must be narrowly construed, 
and restricted to the identical device described. Now, the only way 
of Connecting the wire with the driving stud hère suggested is hj 
coiling the wire around the stud, and then soldering it. The coiling 
of the wire around the driving stud is essential to the described device, 
and perhaps its ooly patentably novel feature. But the défendants 
do not coil their wires around the stud, and, indeed, they do not, in 
the sensé of this patent, connect their wires àt ail with the driving 
stud. They simply lay their wire lengthwise in a longitudinal grOove 
f ormed in the side of the stud, and the stud with the wire laid in the 
groove is then driven into the hole in the rail. The resuit really is a 
claraping attachment or connection between the wire and the rail. 
Clamping, however, in effeet, is disclaimed. Undér ail the proofs, I 
dm thoroughly convinced that the défendants haye not inf ringed this 
patent. As, therefore, the défense of noninfringement must bè sus- 
tained, I do not deem it necessary to consider the other défenses to 
this patent. 

We reach, finally, patent No'. 273,377, dated March 6, 1883, to Charles 
J. Means, for improvements appertaining to electric railway signais. 
Infringement of the sixth claim of this patent is alleged. That claim 
readsthus: ' 

"(6) The combination, with the conducting wlre, TJ, of the split ping, X, 
and railroad track, Q, substantially as and for the purpose set fortb." 

The part of the speciflcation upon which this claim is basèd is as 
follows: - 
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"The other end of the colis, of electro-magnet, K, Is connected to the rail, 
Q, by means of a spring plug, X. Thls plug is tapered, and has a hole in the 
center just the slze of wire TJi The end of the plug is slit like the plugs 
used for mailing connections on switch boards, se that, when it is driven 
forcibly Into a hole drilled In the rail, It clamps the wire, making a reliable 
electric connection/' 

Se vetal défenses are hère set up, but none of them sa ve that of 
uoninfringement need be considered. Most dearly, the défendants 
do not infringe this patent. Their plug has no hole in the center; it 
is not split; it is not a spring plug, and has no spring action. 

Let a decree be drawn disnaissing the bill of complaint, with costs. 



WALES V; WATERBURY MFG. CO. 

(Circuit Court, D. Connectltut. June 20, 1898.* 

Patents—Infrinoement— Damages asd Profits. 

Where com:plainap!t esiecute^ a licence to défendant, but, af ter défendant 
began to manufacture thereunder, canceled the license, and défendant 
contlnued to manufacture and sell the goods, the measure of damages is 
not to .be,:determined by the lioeiise, fee, but by the actual profits of dé- 
fendant. 

This was à suit in equity by Haïtiet H. WaJes against the Water- 
bùry Manufacttlring Company for alleged inf ringement of a patent. 
The calise was heard on exceptions to the master's report. 

Henry Stoddard and Roger S. paldwïn, for complainant. 
Charles JB. Ingersoll, Geo. E.Terry, and Jolin K. Beach, for défend- 
ant. 

TOWNSEND, District Judge. In this cause, upon final hearing, 
the court held that certain claims of the patent in suit were infringed, 
and referred the matter to a niaster for an accounting. 59 Fed. 285. 
The questions Ijerein arise upon exceptions to the master's report. 

The patent was for an improved buckle, Complainant gave défend- 
ant a license to manufacture said buckle upon payment of a royalty 
of 15 cents a gross. The buckle was also used in connection with a 
pencil holder to beattached to the clothing, and, for each gross of 
buckles and pencil holders combined, défendant agreed to pay a 
license fee graded according to the selling price, and amounting to 
$2.03^ where the selling price v(a.a $5.08 per gross. After défendant 
had commençed to manufactijre, complainant canceled the. license. 
Défendant continued to manufacture, and complainant brought suit. 
The license was canceled in June, 1881. The bill was |ïled in No- 
vember, 1881, and the answer was made in May, 1882. Complainant 
flrst beg^Q ta take évidence sejei; years later, and brought the case 
to the court for a final hearing in 1893, after the patent had expired. 
Complainant in the meantime made no attempt to manufacture. De- 
fendant manufactured between June 15, 1881, and January 18, 1893, 
11,609 Vi2 gross of buckles, of eighî différent sizes and priées, 9,561 
of which wëre made in connection with a pencil holder. Large prof- 
its were made on No. 1,403, which was used in the pencil holder. 
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The principal contention herein is as to wliat share of their profits 
should be assigned to the buckle. The master suggests several dif- 
férent methods of estimating the amount to be allowed the complain- 
ant: First, the license fee agreed upon for buckles and for bucl^les 
attached to pencil holders, which would amount to $19,010.61; sec- 
ond, a déduction of 15 cents from the profit on the pencil holder, 
leaving ail the other profits to the complainant, which would amount 
to 132,431.18; third, a division of the profits of the pencil holder ac- 
cording to the respective cost of the holder and buckle, which would 
give the complainant |21,454 ; fourth, a division of the profits of the 
pencil holder equally-on four éléments named by the master, which 
would give the complainant |25,383.49. Défendant insists that the 
claims allowed do not cover the entire buckle ; that the buckle used 
in the pencil holders was différent from the others, and was improved 
by défendant; that there is no definite proof as to the amount of 
profits accruing to the complainant from the patented part of the 
buckle; that, as complainant has never attempted to manufacture, 
she has suffered no damages; that complainant cannot recover an 
amount based on her license contract; that, having canceled her 
license, she can now recover only légal damages for inf ringement ; 
and that, if the license fee is to goven, it should be the license fee on 
the buckle only, or 15 cents for each gross of buckles sold, which 
would make about |1,740. Défendant submits a statement of re- 
ceipts and costs, in which it estimâtes the amount received for the 
buckles used with the holder at the same price as that for which it 
sold the same buckles without the holders, and makes the amount 
of its profits $2,690.04, which it claims to be the whole profits for 
which it can be liable in any event. 

I think défendant is right in its contention. Complainant appears 
to hâve preferred an accoùnting for defendant's profits after the ex- 
piration of the patent to an adjudication upon the patent during 
its life. Complainant is only entitled to the profits made upon the 
buckle. The 15 cents license fee on the buckle might be adopted as 
the measure of profits except that, taking the selling price and cost 
of the buckles at defendant's own estimate, its profits were mani- 
festly greater than this license fee. The seven numbers or sizes of 
buckles sold; other than those combined with the pencil holders, make 
about 2,130 gross of buckles, for which défendant admits that it re- 
ceived $2,408.63. Defendant's estimate of the cost in making thèse 
buckles is $1,975.33, which would leave a profit of $433.30. The 
master's estimate of the costs, correcting a manifest clérical error, 
and supplying a manifest omission, is $1,973.50, or $1.85 less than that 
of complainant. Complainant adraits, however, certain omissions 
on the part bf the master, and that the actual cost, based on the 
master's estimâtes and supplying bis omissions of the No. 1,403 
buckles, was $2,085.50. This reduces the profits on the buckles other 
than No. 1,403 to $323.13, instead of $433.30, which défendant admit- 
ted in its account. Of No. 1,403, 116 gross were sold for about $174, 
which défendant says should fix the price for those attached to pen- 
cil holders. Altogether about 9,478 gross of No. 1.403 were sold, 
and, at the price thus fined, would amount to $14,245.25. De- 
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fetiaa'ùt estiinateà tiieir éost at $1.26i pef gross. Œhe mastêr esti- 
mâtes theircost at $1:03. Inasmuch as the master's estimate of 
cost on the other buckïefi exceeds that of défendant, and the de- 
fendant has furnished no deflnite statement of etrors on this No, 
1,403 whi(ik I am ablé to adopt or complainant's counsel admit» 
to be correct, I shâll' adopt the master's instead of the defendant's 
estimate of cost, which gives a cost of $9,762.31; and deducting this 
profit from the admitted selling price of $14,245.23 leaves $4,483.02, 
-which, added to $323.13 profits on the other séries, malles $4,806.15. 
In regard to the selling price adopted by complainant, the actual sell- 
ing price of the bnckles sold separately was 15J per cent, above the 
cost, as admitted by complainant. In the case of No. 1,403 the sell- 
ing priée is more tban 45 per cent, above the cost, which indicates 
that it is sùfiflciently high; that is, the complainant is allowed about 
three times the proportionate profit on No. 1,403 that was made on 
the other numbers in which the actual selling price and cost are ad- 
mitted by complainant. Furthermore, as the claims allowed do not 
cover the whole buckle, and as défendant improved the buckle for 
this particular purpose, and àdded a new élément thereto, the share of 
profit to be assigned to thé buckle must, as the report in other ways 
makes évident, be a matter of opinion, upon which différent minds 
wonld necessarily differ. I think the above ainount is as much as 
should be assigned to the bûekle and recovered by complainant upon 
ail the facts before me, and éspecîally in view of her delay in enforcing 
her rights. Let judgment bé entered for complainant for said sum 
of $4,806.15. 



PBRKINS ELECTRIC SWITCH MFG. CO. v. GIBBS ELECTRIC MFG. CO. 

et al. 

(Circuit Court; B. Connectlcut June 20, 1898.) 

1. Patents— Construction, op Ceaims— Phocebdings m Patent Office. 

A patentée should not necessarily be estopped by statements of his so- 
licltor In explâlnlng the claljjçi^; but where he dellberately acquiesces In 
the rejectlon of a broad elaim, and substitutes therefor a narrower one, 
as a condltldn of seeurlng: the'patènt, he cannot thèreafter Insist on a con- 
struction which- will cover what was thus abandoned. 

2. Bamb— ELEcrnio Switchbjs. , , - 

The Gibbs patejit, Np. 517,100, for an Improvémeut In eleetrlc switches 
of the forpi knô.yyn as "shap sWltcheS," covers a new and useful Improve- 
Ktent, but mùst be Umlted to the précise construction shown. 

; This was a suit in equity by the Perkins Electric Switch Manu- 
facturing Company against tbe Gibbs Electric Manufacturing Com- 
pany and others for alleged infringement of a patent 

CL. Buckingham, for Complainant. 

Phillipp, Phélps & Sawyer and J, J, Kennedy, for défendants. 

TOWNSEND, District Judge. Bill in equity on patent No. 51T,- 
100, granted March 27, 1894, to complainant, as assignée of one 
Gibbs. Defenàants claim that they manufacture under patent No. 
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557,198, granted to said Gibbs. The invention relates to that f orm 
of electric switch known as a "snap switch." Cpmplainant and dé- 
fendants each use devices which comprise the ordinary insulating 
base, with stationary contacts, and the lock latch and trip, of the 
prior art. Each use what will hereafter be called the "twô-part 
block"; the complainant actuating it by a screw and nut, while the 
défendants use a rack and pinion. The complainant, after the man- 
ner of owners of patents for electrical devices, claims that this two- 
part block f eature ig a great invention, "and constitutes such an im- 
portant contribution to the art that the patent may be regarded as 
of the pioneer class, and, as such, interpreted to cover, net the mère 
forms shown, but, as well, the real invention of the claims." The 
claims in suit alleged to cover this f eature are the following: 

"<1) An electric switch, havlng a basç witli stationary contacts; a rigid lock, 
independent of any conducting parts; and a rotary handle, with a screw 
thread bearing a two-part block (one part having conducting pôles, and the 
other part normally engaging with the lock on the base, but adapted to be 
releàsed therefrom by the rotation of the handle spindle); and a sprlng, con- 
nected between the spindle and a portion of the block, for throwing the block 
when the spindle is sufBciently rotated,— substantially as specified. (2) An 
electric switch, having a base with stationary contacts, and a rotary handle 
spindle, with a screw thread; a threaded nut borne 'by the screw; a block, 
with conducting pôles, loosely connected with the nut; a lock on the base 
for temporarily holding the nut and block against rotation; and a spring for 
rotating the block when the nut is releàsed from the lock,— substantially as 
specifled. (3) An electric switch, having a base with stationary contacts, and 
a rotary handle spindle, with a screw thread; a threaded nut borne by the 
screw; a block, with conducting pôles, held rotarily with, but movable side- 
wise indépendant of, the nut; a circular ratchet on the base beneath the nut; 
and a spring, with one end connected with the spindle and the other with the 
nut,— substantially as specifled." 

The "two-part block," so-called, of the patent, consists of "a thread- 
ed nut that is preferably provided with wings, the bottom edges of 
which, when the nut is screwed down the thread, are adapted to make 
contact with the teeth of the ratchet on the base," and "a cijcular 
block of insulating material which holds a pair of conducting pôles." 
A screw-threaded spindle bears this nut, and when said spindle is 
rotated the nut is drawn up said spindle until it is freed from the 
teeth of said ratchet, when it springs forward, and carries the block 
of insulating material to a point where its pôles make or break con- 
tact between stationary rigid contacts below, and spring arms above, 
said block. Whether such a mère locking nut forms a part of a 
block, and whether complainant's device is a two-part block, as dis- 
tin guished from the prior art, is a question of names, and imma- 
terial. The term did not originally appear in the patent at ail, and 
now is nowhere to be found except in the ârst claim. The essential 
considération is the functional resuit of this construction. The 
block, being "loosely supported, so that it rotâtes with, but moves 
sidewise independently of, the nut," floats, as it were, between the 
contacts, and thus secures better contacts, is adapted to use in 
switches constructed or assembled by unskilled labor, and thus 
cheapens the product. The complainant's patent covers a practical 
construction. But, stripped of the dazzling halo which convention- 
ally adorus appliances designed to deal with that mysterious agent. 
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electricity, and vîewed in the everyday light of the prîor art, ît is 
merely a new and ùseful improvément, effected by the skillful adap- 
tation of well-known means so as to secure gréater freedom of move- 
ment. Complainant has made more ont of its patent than the pat- 
entée conceived, by the discovery of the importance of the distinc- 
tion between one-part ànd two-part bloclis; but nevertheless the 
patent is a good oné, within narroW limits. 

' Patent No. 435,152, granted Angust 26, 1890, to Norton, suffl- 
ciently shows the status of the patent in suit, with référence to the 
prior art. It shows the lock, latch, trip, and spring of complainant's 
patent, and a perforatèd block of insulating material, and a cam- 
faeed disk, from which two pins extend down so as to pass througb 
said perforations into corresponding holes in the base, and is oper- 
ated like'complainant's switch. It is immaterial whether this is a 
one-part or a two-part block. It does not provide means for such 
free floating or sidewise movement; as are shown ip complainant's 
patent. Its contacts are tigid, and therefore the range of sidewise 
movemçnt of the blocks must be limited. But it is cited hère in 
order to show what slight modifications were required to adapt ex- 
isting appliances to the new requirenients of the electric switch art. 
Neither complainant nor défendants construct their switches in ac- 
cordance with the spécifications of the patents under which they 
respectively profess to make them. Défendants use a block like 
that covered by the patent in suit. But their handle has no "screw 
thread, bearing a two-part block," nor "threaded nut borne by the 
sCreW," as claimed in the patent in suit. . Their switch is operated by 
means of a raëk and pinion, as described in patent No. 557,198, to de- 
fendant Gibbs. The pinion is borne by the spindle, and is located in 
a recess in the block, and a sliding rack meshes with it, When the 
handlè is turned, the pinion moves the rack outward to work a 
catch, which moves at right angles to the axis of the spindle until 
thehiock is unlocked and rotated by the spring in the ordinary way 
fdf'ihaking or breaking contact. The complainant clàims that the 
défendant Gibbs, by the substitution of the rack and pinion, merely 
sought to évade his former patent, and that the one is the équiv- 
alent of the other. If this were a broad patent, there woulid be 
more force in this contention. But, as défendants hâve neither 
screw noi* nut, we must examine the file wrapper for further light. 
I do not think the patentée should necessarily be estopped by state- 
nients made by his solitîtor in explaining the claims. But hère the 
broàd cla'im was rejècted, and the applicant, as a condition of Se- 
■curing his patent, deliberately acquiesced in such rejection, and, as 
a condition of recëiving a patent, abandoned the broad claim, and 
substitùted therefor a narrower one. TJpon notice from the patent 
OfSce of the adverse claims of the public, the inventer is at liberty 
to stake ont his boundaries where he sees fit, but he cannot then fix 
them by a rolliùg stone, to be af terwards pushed into the domain oo- 
cupied by the public. In thefirst claim, as originally flled, the two- 
part block construction was neither referred to nor claimed. TOie 
claim was rejècted on the Norton patent. No. 430,252, and Johnson 
patèiit. No. 427,328. The claim was then so amended as to refer t» 
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"the Iqckîng part of the block for throwing the blocTî," and was 
again rejected, in the foUowing language: 

"Clalm 1 covers no more, broadly, than the mère use of the Idea of the 
Indépendant locks of 435,152 on the switches of 427,328. Such use, broadly, 
Is not patentable. The applicant is limited to his spécifie construction." 

Patent No. 435,152 is the Norton patent, already discussed. The 
daim was again amended; the attomey for the expert arguing as 
to said claim as follows: 

"It cannot be said to cover merely the use of the Norton look on a Johnson 
iwltch. This clalm la limited to a spécifie construction, and the structure 
clalmed is not found In the références cited agalnst the former ûrst claim." 

The claim was again rejected, and claim 1 of the patent in suit 
Bubstituted therefor; the attomey for the applicant saying, inter alia: 

"The référence cited doe» not hâve a screw thread bearing a two-part block, 
one part havlng conducting pôles, and the other part engaging with a lock on 
the base, wblch is now an élément of the first claim." 

Glaims 2 and 3, which are limited in terms to a screw-threaded 
spindle and threaded nut, were allowed as filed, and the objection to 
the first claim was amended so as to cover a certain spécifie construc- 
tion. In thèse circumstances, complainant's claim should be limit- 
ed to the précise construction stated by the patentée, and should not 
be extended to cover the broad construction abandoned by him in 
the patent ofSce. And inasmuch as the défendants do not use "a 
screw thread bearing a two-part block," and operating horizontally, 
but a rack and pinion moving at right angles to the axis of the 
spindle, they do not infringe said first, second, and third claims. 
The. fourth claim is a narrow claim in terms. It was narrowed by 
the action of the applicant ijx the patent ofiQce to a "block of insul- 
ating material, bearing ibose pôles of conducting material." It 
abundantly appears from the record that this claim means "pôles 
free to move a little longitudinally in the block," as stated in the 
spécification.., The défendants' conducting, pôles are rigidly screwed 
to the block of insulating material, and therefore said block holds 
rigid and fixed pôles, not loose pôles, of conducting material. Let 
the bill be dismissed. 



THE RITA. 
(District Court, D. South Oarolina. Jnne 2, 1898.) 

1, PKIZË — CONDBMNATION — EnEMY'B VkSSEL. 

A Spapish merchant vegsel captured, after the déclaration of war, by 
a Uniteid States cruiser while bound from a neutral to a Spanish port, is 
lawful prize, not belng wlthin the exceptions mentloned In the president's 
proclamation of April 26, 1898. 

I. Same— Déclaration ov War. 

The act of April 25, 1898, declaring that war bas existed since Aprll 21, 
1898, between the United States and the kingdom of Spain, fixes the 
preqise period when the pecuUar duties and obligations Imposed by the con- 
dition of war arise. 
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Tîiis Tvas a prjze proceeding instituted to procure the condemna- 
tîon oï the Spanïsh steamstdp Rità,' whicll was captured by tàe aux- 
iliary cruiser Yale on May gi, 18Ô8. 



BRAWLEY, Pistrict Judge.. The Spanish stéamshîp Rita was 
captured off the island of Culebra, May 8/l898,.by'thé tJnited States 
cruiser Yale, and sent into this port in charge of à prize màster for 
adjudication, k libel for condemnation was âled May 17th, and a 
monition issued returnable June 1, li898, on whjch day proclamation 
was duly made, and no claimant has appearèd. It appears from the 
testimony taken by the prize commissioners in preparatorio, and from 
the examination of the ship's papers, that the Rita belongs to a 
corporation of Bilboa, Spain, — ^the Linea de Vapores Serra; that she 
is a steamship of 1,396 net tonnage; that she carried a crew of 31 
persons, ail subjects of the king of rSpain, and a misceîlaneous cargo; 
that she sailed from Liverpool, Dngland, on April 9th, touched at 
Santander, Spain, on Aprilléth, and at Corunna, Spain, on April 
16th, at wMch last-namëd ports she took on six passengers and a part 
of her cargo, consisting bf i^tîne, niacaToni, and pdtatoes, and that she 
was bound f or St. Juah and other ports on the island of Puerto Rico; 
and thàt thé voyage was tb tferminate àt the port of Humacao, on that 
island. The cargo is now beihg unlâdôi un^er thë direction of the 
prize commissioners, and, pèndîng âû inveii tory and report thereon, 
ail questions respecting the same are'rèserved. ■ The libel flled by the 
attorhey for the United States for this district çlàims that the vessel 
and cargo are lawful prize of war, and subject to be condemned and 
forfeitéd to the United Stateé as such, aùd the proof s in respect to the 
vessel are sufficient to enable thë court to proeéed to adjudication. 
The congress of the United States, by an act approved April 25, 1898, 
has declared that war has e,xkted sihçe April 21, 1898, bètween the 
United Statesaiid the kingâçm oï Spain. 

The testimbny shows 1;hâ.t tbe Rita is a Spanish merchaut vessel, 
owned by a corporation in i the kingdpm of Spain; that while on a 
voyage to a port belonging tb thkt kingdom, on May 8, 1898, in latitude 
18.25 north, and longitude 65.18 west, she was captured by the United 
States cruiser Yale. The case dOes not corne within the exceptions 
declared in the f ourth and fifth paragraphs of the proclamation of the 
président dated April 26, 1898, which exempt from capture merchant 
vessels load|ng or boupd for any port of the United States within 
limitations as to time therëin mehtioned. This act of congress fixes 
the précise period when the peculiar duties and obligations imposed 
by tnè cbndition of war arise; and as this vesâel was enemy property, 
«aptured aftër the commçI^piÊRièn-j: of hostilities, it is Ijy the law of 
nations subject to condemnation and forfeiture. Under the influence 
of the milder sentiments of récent years, the private property of nou,- 
«ombataHtsi upon land is genecaUyiheld not liable to seizuré as booty 
by an invading army; and it is to thé crédit of the government of 
the United States that it hlàîà'^sought, on séveral occasions, to hâve 



THE BUENA VENTURA. 927 

émbodied into the law of nations the more mild and mitigated practice 
of exempting merchant vessels from capture; but exeept in isolât ed 
cases, provided for by treaty, this policy bas not met witb gênerai 
acceptance. While tbese considérations are proper for that depart- 
ment of the government wMch can màke or modify the law as policy 
or humanity may dicta te, they hâve no place in that department which 
must administer the law as it is found. It is adjudged and decreed 
that the steamship Eita, together witb her tackle, apparel, and fumi- 
ture, be condemned, forfeited, and sold as lawful prize of war; and an 
order will be entered providing for the distribution of the proceeds as 
prize money as may hereafter be adjudged. 



THE BUENA VENTURA et al. 

(District Court, S. D. Florida. May 27, 1898.) 

L Phize — RiGHT OF Capture. 

By thè prize law, as accepted at the présent time, the war vessels of a 
belligerent hâve the right, in the absence of any déclaration of exemption 
by the polltical power, to capture wherever and whenever found afloat, 
anythlng which belongs to or is the property of the enemy. Whenever 
It is clalmed that an exemption is made by proclamation or ordinance, the 
burden of proof is on the claimant to show that the particular case cornes 
wlthin the exemption; and, although such proclamation or ordinance is to 
be liberally constmed' în behalf of the claimants, there must be found 
therein sufflcient language to justify the court in finding that the inten- 
: tlon Was«to exempt from seizure the class of property under Investigation. 

3. Same — War with Bpain— Presidbnt's Proclamation — Spanish Vessels in 
American Ports. 

The déclaration in thé president's proclamation of April 26, 1898, that, 
"Spanish merchant vessels in any ports or places within the United 
States, shall be allowed until May 21, 1898," for loading cargoes and de- 
parting, and shall not be subject to seizure on the voyage, applied not 
only to vessels in such por^s at the date of the proclamation, but also to 
thpse in American ports at the breaking out of the war on April 21, 1898, 
and wiièh sailed prlor to the proclamation. The cargoes of such vessels 
are eiiWtléd to thé same exemption as the vessels themselves. 

8. BAme— Vessels BOOND for American Ports. 
' THeafth article of the president's proclamation of April 26, 1898^ de- 
claring that any Spanish marchant vessel which, prier to April 21, 1898, 
sailed from any foreign port bound to any port of the United States, shall 
be permitted to enter such port and discharge her cargo, and afterwards 
départ wlthout molestation, does not exempt from seizure vessels sailing 
from European ports for Spanish porte in Cuba, to there diseharge their 
cargpes, and which. In the ordinai-y course, would then come to a port of 
the United States to recelve cargo. 

4 Samê— Bnemy's Property— Neutkals Having Trading Hooses in Enemy's 
C6uN*RY— Corporations. 

Vessels ori property belonging to a trading house established in an ene- 
my's ,pountry is liable to condemnation as prize whatever the domicile of 
the partijers; and this principle applies with even greater force to the 
property of a corporation formed under the laws of the enemy's country, 
regardless of the domicile of the individual stoclcholders, or of any équi- 
table- Interest neutrals may hâve therein. 

6. Samk-^ Vessels Seized befobe Formal Déclaration of Wab. 

The practice of a formai proclamation before recognizing an exlsting 
war and capturing enemy's property has fallen into disuse In modem times, 
and actual hostilities may détermine the date of the commencement of 
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war, though no proclamation may hfive been issued, no déclaration made, 
and no action of the législative braneù 6f the 'goverriment' had. 

6. Same— Vbssels Boûnd for AmbriC^S'PoKts— Libehtt to ToncHFOR CoAt, 

A vessel wiiich cleared from an Anjerioan port £or a foreign port prior 
to the outbreak of, hpstilitles, with Ilberty, bowever, to touch at another 
American port f or cdal for bar voyage, was niot a vessel bound for an 
American port, within tiie meanirig of the presidenf s proclamation of April 
26, 1^8, and was, tlierefore, subject to 'capture. 

7. Same— Nectral Cargo IN Enbmy's Vbssel. 

The exemption declared in section 2 of the president's, proclamation In 
favor of neutral goods, not contraband, found under the enemy's flag, 
applles to the case of a capture, Ipétween the outbreak ôf hostilities and 
the date of the proclamation. '■ i 

8. Same— Présomptions— CahoO Shippei) bt Nectralb to Enemibs. 

Cargo shipped in enemy's vessels by neutrals to parties in the enemy's 
country is prima faele enemy's property, but this presumption can be 
overcome by évidence. 

9. Same— Cargo Consignbd to Neutral^,, ^ ■ 

Cargo shipped from this country in Su enemy's vessel, and consigned to 
résidents of a neutral country, is prepumptively neutral cargo, and not 
subject to selzure under the president's proclamation. 

Thèse Were libels flled by the Utiitefl States to procure the condem- 
nation as prizes of wâr of the Spâniish 'steatnships Buena Ventura, 
Panama, Caïalina, MiguelJover, Çedro^ and Guidoj and their cargoes. 

J. N. Strippling, U. S. Atty.y and Ed. K. Jones^ for the United 
States. " \ ,' ■ '., , ■/';,',, 

Converse, Kirlin & Pattérsop, for thé Buena '^^ntura and the 
Panama. .■ . ■ - '^ j- 'i.-,i. „ . • : 

Wilhelm Mynderse and G. Bourne Patterson, for the Pedro and 
the Guido. ' ' ■ 

G. Bourne Pattersou; and Geo. Deriegre, for l^lie Catalina and the 
Miguel Jover. 

LOCKE, DiBtrict Judge. The questions învolved in thege several 
cases, bein^ of the same character, hai'^ '.been cônsidei'ed together. 

Of tl^èse vèssèls, the Buena Ventura "clearèdfi-ûm the port of 
Scranton, Miss., on the 16th of April, 1898, and s^jlçd with a cargo 
of lumber for Kotterdam the 19th of that month, and was captured in 
theStraità 6f Florida, between Key West and Cuba, on the'22d, by the 
TJnited States çteam^it»''Na^hyille. j*^^ clëared and sailed 

from New yort for Havanà with àh, âssprted cargo (iy 1;hé 20th of the 
eame month, and was captured on the 25th by the, Ijnited States 
steamship Mangrove, while approachihg that port. The Catalina and 
the Migùël Jôver, ladened With cottoh àhd staves, clèafed from New 
Orléans on the 21st of the santé mpnth, and sailed thëevening of the 
same day for JBarcelona and Génoà. The Catalina, ,%as captured by 
the United States steamship Détroit; and the Migueli Jover by the 
Uniîed Stated steamship Helena; both on the 24th. The Pedro, 
which had sailed from Aptwerp isome time before," Hàd been into 
Havana, had cleared for Santiago, Cuba, and was captured on the 
22d of the same month about 12 miles from the port of Havana by 
the United' States steamship New Ybrk; and the Guido, from Liver- 
pool, bound tôt Havana, by the way of SahtànQer, Cuwana, and La 
Pueblà, was captured on thè 27th by the United States steamship 
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Terror. They are ail Spanish vessels, sailing under the Spanish flag, 
with royal patents, offlcered and manned by Spaniards, and, with the 
exception of the Pedro and Guido, no question has been raised as to 
their being enemy's property. They were ail merchant vessels, en- 
gagea in regular lines of commerce, and this, and the hardship and 
injustice of the captures before a déclaration of war, has been strenxi- 
ously urged in argument as contrary to the humane policy of our gov- 
ernment, in addition to the provisions of the president's proclamation. 
The principles of the law of prize hâve been so often and so distinctly 
declared by the highest courts of ail civilized countries that they need 
no extended review hère. The law of prize is a law of war, of might 
and of force, which is to be exercised at the order and behest of the 
executive, and not upon the principles of policy or equity ; and while 
prize courts, where questions of doubt arise, yield as far as possible 
to the claims of humanity and respect for personal rights, yet they 
cannot be controlled by such considérations. The former rule of the 
law of prize was that the belligerent had a right to capture the 
property of the opposing belligerent or antagonist under any circum- 
stanceS, and to injure him in any way, by depriving him of his prop- 
erty. That was the original practice, but it has been restricted by the 
graduai advance of civilization until by the prize law bf to-day, as ac- 
cepted, the captor has the right, in the absence of any déclaration of 
exemption by the political power, to capture, whetever and whenever 
found afloat, anything which belougs to or is the property of the 
enemy. Whenever it is claimed that there is an exemption made by 
proclamation or by ordinance, the burden of proof is upon the claim- 
ant to show that the particular case cornes withiû the exemption, and, 
although such proclamation or ordinance is to be liberally constr,ued 
in behalf of the claimants, there must be found therein suABcient 
language to justify the court in flnding that the intention was to ex- 
empt from seizure the class of property under investigation. The 
language, to justify an exemption, must be found. It cannot be pre- 
sumed from international history or policy, nor from the principles of 
justice, generosity, or humanity. 

The important questions in the cases now pending arise upon the 
construction of the proclamation of the président of the United States 
of April 26, 1898. As that is construed by the claimants of thèse 
several steamships, each one of them cornes within some provision of 
this proclamation which exempts it from the liability of capture and 
condemnation, but, as construed by the attorneys for the captors, not 
one of them is so exempt. The proclamation is as follows: 

"By the Président of the United States of America. 

"A Proclamation. 

"Whereas, by an act of congress approved Aprll 25 th, 1898, It Is declared 
that war exists, and that war bas existed since the 21st of April, 1898, Includ- 
ing said day, between the United States of America and the bingdom of 
Spain; and whereas, it being désirable that such war should be conducted 
upon principles in harmony with the présent views of nations, and sanctioned 
by their récent practices, it has already been announced that the policy of 
this government will be not to resort to privateering, but to adhère to the 
rules of the Déclaration of Paris: 

87 F.— 59 
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^ito-w,- therëf opé; I, • WWMra McKinley, président of the United States 6t 
Apierica,,by virtue of the power vested In me by the constitution and the 
law8,d:Q.;tiereby déclare and proclaim: 

''(1) Thé neutral flag covera enemy's goods, wlth the exeeptioîi of contra- 
band of war. . 

"(2) Neutral goods, not contraband of war, are not liable to confiscation un- 
der the enemy's flag. 

"(3) Bloeb^ades, in order to be binding, must be effective. 

"(4) Spaniish merchant véssels in any ports or places within the United 
States shall beallowed until May 21st, 1898, inclusive, for loading theii- ear- 
goes aûd departlng from sueb ports or places; and such Spanish merchant 
vessels, If met at sea by any United States ship, shall be permltted to continue 
thelr voyage, if, upon examination of their papers, it shall appear that their 
çargoes were taken on board before the expiration of the above term: pro- 
vided, that nothing herein contalned shall apply to Spanish vessels having on 
board any officer in the milltary or naval service of the enemy, or any coal 
(except such as may be necessary for thelr voyage), or any other article pro- 
hiblted or contraband of war, or any despatch of or to the Spanish government. 

"(5) Any Spanish merchant vessel which, prior to April 21st, 1898, shall 
hâve sailed from any f oreign port bound for any port or placé in the Uniteô 
States, shall be permltted to enter such port or place, and to discharge her 
cargo, and afterward forthwlth to départ without molestation; and any such 
vessel, if met at sea by any United States shlp, shall be permltted to continue 
her voyage to any port not blockaded. 

"(6) The right of search is to be exerciSed wlth strict regard for the rights 
of neutrals, and the voyages Of mail steamers are not to be Interfered with, 
except on the elearest grounds of suspicion of a violation of law in respect 
of contraband or blockade. 

"In wltness whereof, I hâve hereunto set my haud ànd caused the seal of 
the United States to be affixed. 

"Doné'at the city of Washington the 26th day of April, in the year of our 
Lord one thousand eight hundred and ninety-eight, and of the , Independence 
of the United States the one hundred and twenty -second. 

"[Seal.],. , Wm. McKinley. 

"By the Président: 

"Alvey A. Adee, Acting éecretary of State." 

Examining this proclamation in its several parts, we find: First, 
the simple déclaration and announcement of a récognition of a condi- 
tion of war existing since the 21st of April, 1898, as declared by the 
act of congress of April 25, 1898; second, a déclaration of the désire 
that such war shall be conducted upon principles in harmony with 
the présent Tiews of nations, and sanctioned by récent practice. This 
being the declared intention of the executive, it must be accepted to 
aid in construing the subséquent déclarations of the proclamation. 
The first poiût in which the executive desires to continue the practice 
and be in harmony with the views of nations is that there shjdl be no 
privateering;, the second, that a neutral flag shall cover the enemy's 
goods with the exception of contraband of war, and that neutral 
goods not cOatraband of war shall not bè liable to forfeiture under 
the enemy's flag. So far it is very clear that the proclamation bas 
foUowed the humane practice of ail nations more recently establisfaed; 
but, reaching the fourth article of the proclamation, we flnd it abso- 
lutely necessary in thèse cases, in order to interpret and construe it 
according.tp the argunietits of either the libelants or the défendants, 
to rçad into H some language determining the time at which Spanish 
merchant ivessels should be "in any ports or places wîthin the United 
States" to give them the right of being allowed until May 21, 1898, for 
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loading tiieir cargoes and departing. There is no expression of any 
élément of time in this connection to aid in the construction, but upon 
this dépends the cases of the Catalina and of the Miguel Jover, which 
cleared from New Orléans the evening of April 21, 1898. It is urged 
by the claimants that the intention of the proclamation was that the 
exemption should attach to ail Spanish merchant vessels in harbor at 
the outbreak of the war, and that the words "at that date," or their 
équivalent, should be understood; while the counsel for the captors 
contend that there can be no rétroactive effect of the proclamation, 
and the only word that could be understood is "now." Which of thèse 
views is in harmony with the présent view of nations, and sanctioned 
by their récent practice? Former ly, at the outbreak of war, nations 
lost no time in seizing enemies' shipping found in their ports, although 
they had entered in good faith in time of peace; but modem usage 
condemns such a breach of national good faith, and récent practice 
has been to give certain days of grâce to shipping found within ene- 
mies' ports at the outbreak of war. In the Crimean war of 1854, 
Russian vessels were allowed six weeks to leave British ports. In 
1870, thirty days were allowed German vessels in French ports, and 
French vessels in German ports were allowed six weeks to leave. In 
1897 (the Greco-Turkish war) flfteen days were allowed by each na- 
tion for the vessels of the opposite nation to clear with impunity. In 
each of thèse cases the immunity attached from the outbreak of the 
war. 

In the proclamation of the 22d of April the président had declared 
that 30 days of grâce should be given to neutral vessels found in 
blockaded ports. Can it be believed that he intended to change the 
number of days of grâce, from 30, already named in one proclamation, 
to 25 in this? Is it not more reasonable to consider that the same 
number of days was intended, which, commencing at the outbreak of 
the war, would bring it to the 21st of May, the day named? 

Was it the intention of this proclamation to apply thèse days of 
grâce to ail vessels in ports of the United States at the outbreak of 
the war, or to those so in port on the day of the actual issuance of the 
proclamation? If the latter construction is accepted, it certalnly 
would not be in accordance with the présent views of nations, nor 
sanctioned by their récent acts. It would leave a space of flve days 
after the commencement of hostilities when, according to such views 
and practice, they might be considered exempt from seizure, and 
could safely leave port; but upon the issuing of such proclamation 
became subject to seizure. If they were safe according to the présent 
rule of civilized nations, certainly the issuing of the proclamation at a 
later day, without declaring that it should be rétrospective, should 
not make them liable. While it is true that the rule of construction 
generally is that statutes hâve no rétrospective or rétroactive effect, 
it is not without exceptions, and the principal question always is, what 
was the intention of the legislators? It is contended that, the ves- 
sels being captured before the proclamation issued, the rights of the 
captors attached ; but, if it was the intention to exempt ail in port at 
the outbreak of the war, it is not considered that the attaching of any 
such right should influence the décision in thèse cases. Giving the 
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introduétory language of the proclamation tlie force to wMch I con- 
sider it is entitled, I feel compelled to hold that the intention of the 
executive was to fully recognize the récent practice 6t civilized na- 
tions, and not to sanction or permit the seizure of the vessels of the 
enemy within the harbors of the tJnited States at the time of the com- 
mencement of war, or to permit them to escape from ports to be 
seized immediately on entering upon the high seas; and that the 
fourth article should be held to apply to ail Spanish merchant vessels 
in a harbor of the United States upon April 21, 1898, and exempt 
them from seizure. This will effect the release of the Catalina and 
the Miguel Jover. 

In regard to the cargoes of such vessels, it cannpt be consldered 
that it could be the intention of the executive, bP the policy of any 
nation, to permit vessels to take in their cargoes up to a certain 
time, and leave the port free, and then hâve them seized, so that the 
cargoes should be liable to condemnation. What makes the free ves- 
sel makes the free cargo, although it may be found to belong to the 
enemy. 

The fifth article of this proclamation déclares that any Spanish 
merchant vessel, which, prier to April 21, 1898, shall hâve sailed 
from any foreign port bound to any port or place in the United States, 
shall be permitted tb enter such port and discharge her cargo, and 
afterwards to départ •Without molestation. This raises a question 
which is not without difficulty in the cases against the Pedro and 
Guido. The testimony shows that both thèse vessels were owned by 
a Spanish corporation of Bilboa, Spain, and were engaged in regular 
trade with outward cargoes from European — particularly Spanish — 
ports to the Cuban ports to discharge; then ce to some part of the 
United States — usually Pensacola — for a load of lumber for the re- 
turn voyagea The Guido had sailed from Liverpool by "way of San- 
tander, Cqruna, and La Puebla, and was bound for Havana. In her 
regular course, after she had touched at that and several of the Cuban 
ports, shé would hâve proceeded to Pensacola, and she had among her 
papers a bill of health for that place; but there was no charter party 
or certain ty of her going there. She hàd no cargo for that or âny 
other port tif the United States. The Pedro, a vessel of the same Une, 
had sailed from Antwerp with cargo destined for several Cuban ports. 
She had been into Havana, discharged some cargo, and taken other 
on board, and was bound to Santiago. After she had touched 
there, and onè or two other Cuban ports for which she had cargo, she 
was undei* charter to proceed to Pensacola to load lumber for some 
port in Europe. She had on board no cargo for Pensacola. It is 
contende'd by the claimants of thèse two vessels that the fact that 
their ultimatè destination, after stopping at the other ports, was a 
port of the United States to take in a cargo, brings them within the 
provision OJÇ the fifth article of the't)roclamation, as being vessels 
which, prfor tp April 21, 1898, had saîlèd from à foreigii port, bound 
for a port,Oif place of the United States; ànd extehded and elaborate 
argu'meîits were had, ànd, cases were cited, upon the subject of con- 
tinuing voyages and their termini. ï do not consider that such a 
construction can be recognized as reasonable when applied to the cir- 
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cumstances of this case ; nor that it can for a moment be consîdered 
to liave been the intention of the proclamation when made. The rea- 
sons for such exemption from seizure are twof old : First, it excuses 
a vessel which, ignorant of the condition of war, cornes directly into 
the power of the enemy, and is, therefore, to that extent, a protection 
to commerce, and tends to prevent a breaking up of commercial rela- 
tions between nations upon the flrst, and perhaps unfounded, suspi- 
cion of unfriendly relations between them; secondly, as the material 
increase of a nation's possession is always désirable upon the out- 
break of war, and the importations of foreign cargoes may well be con- 
sidered to tend towards such increase, it is désirable to encourage 
thèse importations, although brought by ships of the enemy. But 
neither of thèse reasons apply to the cases at bar. Thèse vessels 
would hâve been informed of the condition of war long before ap- 
proaching our shores. In fact, a state of war existed before the 
Pedro left Havana; and, having no cargo to bring into this country, 
they were only coming to take property away, and in the meantime 
carrying on commerce in the interest of the enemy between its ports, 
and supplying it with necessary provisions with impunity. 

It is also urged by the claimants of thèse vessels that, although 
they were owned by a Spanish corporation of Bilboa, La Flécha, 
the gênerai managers of which were Spanish citizens, and resided at 
Earcelona, a large portion of the stock of this corporation was owned 
by subjects of Great Britain, who had a lien on, or équitable owner- 
ship of, the rest of the stock, so that in reality the vessels were neutral 
property, and had only been put under the Spanish flag to take ad- 
vantage of certain privilèges given them in trading to the Spanish 
West Indies. It has been repeatedly declared that the property of 
a house of trade established in an enemy's country is liable to con- 
demnation as prize, whatever may be the domicile of the partners, 
' and this principle will apply with much greater force to the property 
of a corporation duly incorporated, and acting under the laws of an 
enemy's country, regardless of the domicile of the individual stock- 
holders, or any équitable interest neutrals might hâve in the stock. 
A mortgage or équitable lien upon the vessel itself, if held by a 
neutral, could not protect her from seizure, and much less can an 
équitable interest in the stock of the corporation which is the owner. 
Thèse vessels were owned by a Spanish corporation, sailing under a 
royal Spanish patent, flying the Spanish flag, ofiScered and manned 
by Spanish citizens, nearly, if not quite, ail of whom were registered 
as members of the Spanish naval reserve ; and they must be taken and 
considered as in ail respects property of the enemy, and subject to for- 
feiture. 

The Panama sailed from New York before the 21st of April, 1898, 
and was upon the high seas at that time and at the time of capture. 
The fact that there had been no formai proclamation or déclaration 
of war before she had sailed or at the time she was captured, or that 
she had at a récent date left a port of the United States, cannot be 
considered as exempting her from the liability of ail enemy's property 
to capture, unless coming directly within the language of the presi- 
dent's proclamation. The practice of a formai proclamation before 
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recognizing tui existing war and capturing enemy's property has 
fallen into disuse in modem tiines, and actual hostilities may déter- 
mine the date of the commencement of war, althaugh no proclama- 
tion may hâve been issued, no déclaration made, or no action of the 
législative department of the government had. This date has beau 
declared by the act of congress of April 25, 1898, and by the procla- 
mation of the président of the next day to hâve been April 21, 1898, 
induding that day, so that any Spanish property afloat, captured f rom 
that time, became liable to condemnation, unless exempt by the 
executive proclamation. 

In the case of the Buena Ventura it is shown by the évidence that 
she cleared for Scrantopj Miss., with permission to touch at Newport 
News for coal on her voyage to Kotterdam. Although she was to 
touch there for that purpose, it was not a port of discharge, nor was 
she from a foreign port, and her case clearly does not corne within the 
language of the proclamation, Had she been captured approaching 
Nevt'port News for the purpose of coaling, even then there might hâve 
been some opportunity for .argument that the permission to touch 
had given her encouragement, and' it should, in justice, furnish the 
same protection as to a vessel coming from a foreign port ; but that 
was not the. case. When captured she must hâve been pursuing the 
same course she would hâve pursued had there been no intention to 
stop for coal, and neither such intention nor permission tended in any 
way to increase the liability of her capture. She was an enemy's 
vessel, found upon the hlgh seas at the commencement of the war, 
and not coming within the exceptions of the proclamation. Her car- 
go was shipped by a citizen of the United States to a neutral port, 
consigned partly to the shipper's order and partly to a citizen of Great 
Britain, and is unquestionably either neutral, or the shipper's prop- 
erty. The suggestion that it should be condemned, although neutral,^ 
because found. in an enemy's vessel, and, at the time of the capture,* 
there had been no proclamation issued declaring it not subject to con- 
demnation, cannot be entertained for a moment, The policy and law 
declared in the executive proclamation is considered to be the law 
by which this court is governed, whether the capture took place be- 
fore or after it was issued. It is the existing law by which rights 
must be determined, and in this matter there can be no possible ques- 
tion of construction or intention. 

The cargoes of the Pedro and the Guido appear from the testimony 
and papers found on board to hâve been mostly shipped by neutrals 
to parties in the enemy's country. Such shipments are prima facie 
enemies' property, and subject to condemnation; but such presump- 
tion can be overcome by évidence, and, in those cases in which claims 
and test affidavits hâve been flled tehding to show the ownership, time 
will be given for further proof; but the property ail being either 
perishable, or subject to détérioration by delay, or such that the cost of 
keeping will be dispropôrtionate to its value, an order of sale will 
issue, and the claim staiid against the Jiroceeds of sale. 

The Panama, after touchîng at Havana, was bound to Vera Cruz, 
and a large portion of her cargo is shown to hâve been shipped to 
Mexico, and consigned to résidents, and presumptively citizens, of 
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that republic. Thàt is ail prima facie neutral property, and will be 
released. The rest, shipped by mercLants in New York, and con- 
signed to parties in Havana, is presumably the property of the con- 
signées, but, where claims and test affidavits bave been filed combat- 
ing that presumption, time for further proof will be given, as in the 
cases of the Pedro and the Guido. When the property can be imme- 
diately restored to the claimants, it will be so ordered, but otherwise 
it will be sold pending further proof, as the greater part, if not ail, is 
liable to détérioration by the delay. 



TEN THOUSAND AND EIGHTY-TWO OAK TIES. 
(District Court, D. New Jersey. June 20, 1898.) 

1. Demurbaqb— Delay in Discharqotg — Chakteb Pahty. 

In a charter of a vessel to carry railroad ties a provision that from the 
time the véfesel is reported ready not less than 1,500 ties shall be fur- 
nished per running day "for loading at port of loading, and prompt dis- 
patch for discharging at port of discharge," entitles the ship to demurrage 
for delay in unloading caused by other vessels being prevlously at the 
consignee's dock, though, by the custom of the port, vessels are obligea 
to take their turn. 

3. Samb. 

If the master, after beginning to unload, intends to discontinue untll 
seeurity is given for demurrage, he should give such timely notice thereof 
as will enable the charterers to furnish the required seeurity without 
delaying the progress of the work, or adopt a means by which prompt 
diseharge can be made and the lien of the vessel retained. 

This was a libel in rem by Matthew M, Norbury against 10,082 
oak ties to recover demurrage for delay in discharging, 

Cowen, Wing, Putnam & Burlingham, for libelant. 
Horace L. Cheyney, for claimants. 

KrRKPATRICK, District Judge. This is an action in rem to re- 
cover demurrage claimed by the sehooner Rob Boy for delay occa- 
sioned in the discharge of a cargo of oak ties at Elizabethport, in this 
district, the charter providing that the "vessel should hâve an absolute 
lien on cargo for f reight, dead freight, and demurrage." The Rob Boy 
was chartered to bring a cargo of oak ties from Charleston, S. C, 
to Elizabethport, N. J. The vessel arrived at Elizabethport on Sat- 
urday, June 1, 1895, at 3:30 o'clock p. m., and the captain imme- 
diately reported her arrivai to Mr. Finch, the agent of the Central 
Railroad Company of New Jersey, to whom the ties were consigned, 
and the same day telegraphed the same to Messrs. Brockie & Welsch, 
the charterers, who resided in Philadelphia, When the Bob Boy 
reached Elizabethport there were lying at the dock of the Central 
Railroad Company of New Jersey three schooners similarly laden 
with railroad ties, and by reason thereof there was no berth available 
at whieh the Bob Boy could discharge. Solely for this reason the 
Bob Boy was detained at Elizabethport, and the unloading of her 
cargo was not begun until June 14th. During ail the time of this 
delay Mr. Harriss, the agent of the vessel, was in almost daily com- 



936 ,] 87 FEDERAL REPORTEE. 

. munication with the,charterers, MessrS. Brockie: & Welsch, demand- 
ing prompt discharsrè, and. he aotiâed the charterers that demurrage 
for the delay would be demanded according to theterms of the char- 
ter. On the 14th.day,of June the discharge of the Rob Boy began, 
and proceeded until the 19th, by which time about 7,000 ties had 
been unloaded, .placed upon railroad cars, and shipped to différent 
points on the railroad^ "whereby the lien of the vessel for demurrage 
became limited to the cargo remaining on board. Thereupon, on the 
19th day of June, the master notiiied the consignée and the char- 
terers that be would stop discharging unless his lien for demurrage 
was secured. On the 20th day of June the master was informed 
that the consignée assumed no liability for his détention. On the 
21st of June Messrs. Brockie & Welsch offered to give security in 
thèse words: "In considération of your delivery of cargo of schooner 
Rob Roy without attaching for alleged claim of demurrage, we agrée 
to pay demurrage, if any, for wbich we may be legally liable." On 
the same day the attorneys for the master of the Bob Roy notifled 
charterers that the schooner would remove to and discharge balance 
of cargo at nearest wharf where lien could be preserved, unless se- 
curity were given for demurraige, and a^king for answer. To this 
notice Messrs. Brockie & Welsch replied on June 22d : "We are en- 
deavoring to arrange with owners of Rob Roy for her to continue 
discharging ties to Jersey Central Railroad without libeling or adopt- 
ing course outlined by you." No arrangement, however, was made. 
The libel in this suit wa» filed, ahd on the 25th of June the charterers 
telegraphed that they would "enter security at Trenton." On the 
26th of June the unloading was resumed, and continued to finish on 
the afternoon of the 28th of June. The actnal time required for the 
discharge was seven days. 

The clause in the charter upon which the libelant bases his claim 
is as f ollows : , . 

"It Is agreed that the lay days for loading and discharging shall be as 
f ollows (if not sooner dispatched) : Commencing f rom the tlipe the captain 
reports vessel ready and prepared to receive or disch^rge cargo, not less than 
1,500 ties per running day,' Sunday excepted, to be furnished the vessel for 
loading at port of loading, and prompt dispatch for discharging at port of 
discharge; and for each and every day's détention by default of the party 
of the second part or agent 74 dollars per day, day by day, shall be paid by 
sald party of the second part or agent to sald party of the flrst part or agent." 

The défendants interposed by their answer thèse défenses of fact: 
That the vessel delayed entering upon her charter, and that the mas- 
ter did not report her ready tO discharge to the proper ofacer of the 
consignée, and that for thèse reasons the delay of which the libel- 
ant complains was occasioned. Thèse allégations are not substan- 
tiated by thé proofs. I flnd the facts to be that there was no delay 
in entering tipon the voyage, and that report was made to proper 
officer at port of destination. 

The défendants also insist that the "prompt dispatch for dischar- 
ging" stipulated for in the contract is so qualified by the succeed- 
ing words "at port of discharge" that, taken as a whole, they are 
simply équivalent to prompt dispatch as regulated or determined by 
the custom of the port of discharge, and that it being the custom of 
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the port of Elizabethport for vessels to wait tlieir turn for dischar- 
ging, and the Eob Roy having been promptly discharged after the 
work of discharge began, no liability arose for détention in beginning 
the work caused by her belng obliged to wait her turn. It seems 
to hâve been the intention of the parties to the contract to provide 
against delay of the schooner both at the port of lading and dis- 
charge. She was to be loaded at the port of lading at the rate of 
1,500 ties per day, and be discharged at the port of discharge with 
prompt dispatch. The words "at port of discharge" were net in- 
tended to qualify the prompt dispatch the vessel was to receive in 
discharging cargo, but to relate to the place where such prompt 
discharge was to be made. In making this definite and express con- 
tract to give discharge with prompt dispatch, the charterers took 
upon themselves the risk of providing at once a berth from which 
the discharge could take place, and it is no excuse to show that, by 
the custom of the port, vessels there take their turn. "Demurrage la 
a matter of contract, the provisions of which usage cannot modify." 
Davis v. Wallace, Fed. Cas. No. 3,657. To the same effect is the 
case of Eiley v. Three Thousand Railroad Ties, 38 Fed. 254, where 
the learned judge, discussing the question of demurrage in connec- 
tion with usage of the port, says: "If not satisfied to do this [be- 
come subject to port usage], he [the master] should hâve guarded 
against the danger by stipulating for demurrage." In the absence 
of express contract, reasonable diligence is ail that can be required. 
To hold that the vessel was bound to wait her turn according to 
the usage of the port, notwithstanding the stipulation for prompt dis- 
patch, would be to prohibit the parties from receiving that compen- 
sation for delays for which it was their intention to provide. Fish 
V. One Hundred and Fifty Tons of Brown Stone, 20 Fed. 202. Prompt 
dispatch excludes ail delay save the time employed in unloading and 
delivering cargo, except what is caused by natural causes beyond 
the contre] of the party contracting. Under the contract, the char- 
terers were bound to furnish prompt dispatch for discharging. This 
they failed to do, and such failure was a default on his part such as 
was contemplated by the charter. Burrill v. Crossman, 16 0. C. A. 
381, 69 FedL 747. "A charter party which made charterer liable for 
demurrage only when caused by his default did not relieve him for 
delay caused by omission to perform his covenants, even though he 
was not guilty of négligence." One Thousand Six Hundred Tons 
of Nitrate of Soda v. McLeod, 10 C. C. A. 115, 61 Fed. 849. 

The libelant being entitled to demurrage, the only remaining ques- 
tion is how much. Under the charter tjie vessel had a lien on the 
ties for demurrage, which on the day of the stoppage of discharge 
had already accrued. By the removal of the ties from the wharf 
upon the cars of the consignée, the vessel was losing her lien expressly 
provided for in the charter. There was no place on the railroad 
wharf of discharge where the ties could be stored. The only course 
open to the vessel by which the lien could be preserved was that 
suggested to the consignée and charterers, — to remove to nearest 
wharf, where the ties could be retained until the question of demur- 
rage was determined. The évidence shows that there was not a 
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wharf neârbj suitable for the purpose. The dock suggested had not 
giifiiclent water at low tide to float the Eob Koy, aod'to it the master 
could not hâve beea èxpëcted to go. To hâve proceeded elsewhere 
to complète diseharge would hâve consumed sevefal days. This was 
not desired by the charterers, as is apparent from their telegram 
of June 22d, in which they say : ^'We are endeavoring to arrange 
with the owner of Eob Roy in this city for her to continue dischar- 
ging ties to Jersey Central Railrôad without libeling or adopting 
the course outlined by yôu, and hope by Monday to hâve matters 
satisfactorily arranged." This was virtually a request for the ves- 
sel to remain at Elizabethport and await developments, and it may 
be assumed that she did so in conséquence of this telegram. On the 
26th of June unloading was recommenced, and proceeded promptiy 
until vessel was discharged. There is no dispute in regard to the 
rapidity of the JdiScharge while the work was in actual progress. If 
the master ihtended to discontinue discharging his vessel until se- 
curity were given for demurrage, he should hâve given ?uch timely 
notice of his intention to the charterers as would hav€ enabled them 
to hâve furnished the required security without delaying the progress 
of the work, or hâve adopted a means by which prompt discharge 
could hâve been made and the lien of the vessel retained. This 
course was not pursued by the master. I will not, therefore, award 
any demurrage from the time when the master arbitrarily stopped 
the discharging on the 20th of June to the time of charterers' telegram 
last above referred to, June 22d, a period of three days. 

I am of the opinion that, under the contract and the circumstances 
of this case, the libelant is entitled to demurrage for 14 days. Let 
a decree be prepared accordingly. 
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(Circuit Court of Appeals,! Nlnth Circuit. March 3, 1898.) 

iSTo. 418.' 

1. TowAGE— Mbthod op Fasteninq Linb. , 

On the prépondérance of the évidence, held, that In towing à schooner 
It is not good séàmanship,-- when the Une is passed through the breast 
chocli:, to malie It fast tothet^awl bltt, as this brings it at such an, angle 

i<;n,a.g to put a great and tineven pressure on the choclc, and à heayy strain on 
the line; that, if passed through the breast choclî, the Une should be 
fastened to the y?lndlas8 bitt; and that thé best method is to haVe às 
straight a lead as possible. ■ 

3. Samb— Speed OF TOWAGB. ' " 

In towing a schooner abolit 90 feet in lengtlj, and of some 87 tons, gross, 
■' with a 5-lnch Manilla Une, In à smooth bay, 6 to 7 knots an hour Is not 

. excessive or dangerous speed, \ 

8. Çamb— Responsibihtt for Fastening Towline. 

■ ' When a tug talies In tow à schooner, havlng her own offlcers and crew 

■ on board, who taise control and management of the fastening of the tow- 
llne to thelr vessel, they are bonnd to aee that it is securely fastened; and 
the tug Is not responslble for any f allure In this respect. 

4. Samb — Reciprocal Duttes. 

A tug engaged in towing Is Cot bound to exercise the highest possible 
degree of sliill and care. Her duty is to use reasonable care and sliill, 
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and Bhe has a right to expect corresponding care and sklU on the part of 
the tow, when the latter Is In charge of her own officers and crew. 

& Bamb— Personal Injuries. 

A tug, towing a schooner manned by her own otBcers and crew, held not 
llable for personal Injuries oecasioned to the schoouer's mate by the break- 
Ing of the breast choek, through which the Une was run, where the accident 
was due to bad seamanship of the mate, in causing the Une to be run 
through the breast chock and fastened to the pawl bitt, instead of to the 
windlass bitt 

Appeal from the District Court of the United States for the North- 
ern District of California. 

H. W. Hutton, for appellant. 

Shortridge, Beatty & Brittain, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Jiidge. 

HAWLEY, District Judge. This îs a libel in personam by Louis A. 
Pederson, appellant, to recover damages from the John D. Spreckles 
& Bros. Company for injuries received. The undisputed facts are sub 
Btantially as follows: ïhe steamer Crown of England was wrecked 
at Santa Rosa Island, in Santa Barbara Channel, December 1, 1894. 
The California Iron & Wrecking Company was employed by the own 
ers of the Crown of England to recover the machinery from the wreck ; 
and, to assist in this work, the company employed the schooner S. 
Danielson and the tugboats Kittie O'Neill and Vigilant. The schoon- 
er was owned in part by one Mrs. Gruggel, wife of its captain. It 
hao a gross tonnage, 87.55; net tonnage, 83.20; net length, 91.9; 
breadth, 27.7; depth, 6.8 feet, — carried about 5 tons of iron, and was 
about 10 years of âge, and in good condition. The tug Vigilant was 
owned by appellee. The S. Danielson and the Vigilant lay at anchor 
ail night before the accident, side by side, in Beechers' Bay, on the 
east side of the island. On the morning of January 6, 1895, about 
8 or half past 8, the S. Danielson, upon the suggestion of the tug, 
hauled in her anchor, and started to drift, while waiting for the tug 
to corne alongside and take her in tow. After drifting about half a 
mile, the tug came alongside, and about 9 o'clock made fast to the 
schooner, and began towing. Appellant, who was the mate of the 
schooner S. Danielson, passed a 5-inch Manilla rope out to the tug, to 
be used in the towing. The Une was passed through the breast 
chock on the port side, and was made fast, under his supervision, to 
the pawl bitt. Between 40 and 50 fathoms of line were passed out 
before the master of the tug Vigilant signified that they had length 
enough. While engaged in parceling the line, and standing on the 
side of the line, between the line and the capstan, the chock broke; 
and appellant was thrown against the capstan by the snap of the 
line, and his lèg was broken, and so severely injured that amputation 
was made necessary. Some 10 or 15 minutes thereafter the line 
parted. The time occupied in towing before the accident is variously 
estimated by the witnesses at from 15 to 20 minutes. 

What caused the accident? Was the appellee guilty of any negli- 
irenee? The contention of appellant is that the accident was caused 
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by the négligence of the parties in charge of the Vigilant, în towing 
at sucli an excessÎTe rate of speed that tlie chock through which tlu 
towline was passed was pulled in two; that the appellee was guilty 
of négligence, in net supervising or directing the arrangement of the 
towline, in not watcïiing the efEect of her towing upon the schooner, 
and in towing at an excessive speed. It is claimed on behalf of ap- 
pellant that there is a substantial agreement on the facts, and that 
the only questions involved herein are questions of làw. The con- 
tention of the appellee is that the accident was caused by the acts 
of appellant and those acting under his direction, in putting the Une 
through the breast chock, and making it fast to the pawl bitt, in- 
stead of the windlass bitt; that improper steering by the captain of 
the schooner, in charge of the helm, also contributed to the breaking 
of the chock, by increasing the strain thereon; that, in failing to 
perform his duty in this respect, appellant was guilty of such négli- 
gence as bars him from recovering any damages. It is claimed by 
appellee that the questions involved herein are purely questions of 
fact, upon which there is a conflict of évidence, and that the décision 
of the trial court should not be disturbed on this ground. 

The tug and the schooner were each in charge of their respective 
ofiScers and crew. Each was properly manned and equipped. There 
were no visible defects in either. The weather was calm and clear, 
there was a light wind, an^ the water was smooth. The chock on 
the schooner is used to keep the Une in place, and the bitt to which 
the Une is fastened gives the strength for towing purposes. The de- 
cided prépondérance of the évidence establishes the facts contended 
for by appellee, that it is not good seamanship upon the part of the 
offlcers and crew of the schooner, when the Une is passed through the 
breast chock, to make it fast to the pawl bitt; that, if the Une is 
passed through the breast chock, it should, in order to be safe, be 
fastened to the windlass bitt; that when the Une is put in the breast 
chock, and fastened to the pawl bitt, it is at such an angle as to 
bring a great and uneven pressure on the chock, and a heavy strain 
upon the line; that the best method is to hâve as straight a lead as 
possible; that the straighter the lead, the safer the tow. This testi- 
mony is not in any manner weakened by the fact that the schooner 
had been previously towed in safety, for a longer distance, with the 
Une placed in the breast chock, and fastened to the pawl bitt. The 
question as to who furnished the line, or who flrst suggested its use, 
does not clearly appear. But, in view of the other facts, it is wholly 
immaterial. There is no suggestion that the Une was not a proper, 
strong, and safe one, and no claim is made as to there being any 
defect therein. Appellant, as the mate of the schooner, had charge 
and control of her forward part. He was at his post of duty. Capt. 
Kandall had charge of the tug. He called upon the schooner to give 
him the end of the Une. It was passed to him by appellant. Peder- 
fion, in the ordinary dîscharge of his duty as mate of the schooner, di- 
rected where and how the line should be placed, It was laid through 
the breast chock, and made fast ,tp the pawl bitt, of the schooner. 
Jï^ignals were then given, and the tug started on its course. In the 
light of thèse circumstançes, it seemsto be a selfrevident proposition 
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that tlie tug could net bave been at fault unless at the time of the 
accident she was towing at an excessive speed. Toucbing this point, 
the most tbat can be said in faror of appellant is that there was a 
conflict of évidence as to the rate of speed. Appellant's witnesses 
testified that in their opinion the tug was towing at a rate of 9 or 10 
knots an hour, while the testimony on the part of appellee placed it 
at from 6 to 7 knots an hour. The question as to whether the speed 
was excessive is not to be determined solelv from the rate. It dé- 
pends upon the condition of the tow, the line, and other surroundings. 
The questions are whether she was going at such a speed that no 
damage would be liable to ensue therefrom; whether she was exer- 
cising due caution and reasonable diligence. If the speed of the 
tug caused the accident ^^ was excessive. The great prépondérance 
of the évidence is — taking into considération the tonnage and size 
of the schooner, the strength of the line, and state of the weather, 
wind, and water — that the tug was towing at a reasonable and safe 
speed, not exceeding 7 knots an hour, and was not guilty of any fault, 
and that the speed of the tug was not the proximate cause of the 
breaking of the breast chock on the schooner. While there was a 
slight conflict as to the rate of speed, the witnesses substantially 
agreed that 7 knots an hour was safe and reasonable. The witness 
Titchworth, who had been about 4 years on the Vigilant, and was 
on the tug at the time of the accident, and had been engaged over 10 
years in the towing business, testified that the Vigilant was a steady 
tug in her pulling, regular in her movements, in perfect condition, and 
that 7 knots an hour "was a safe speed." Thompson, who was cap- 
tain of the tug Rescue, in the employ of the Merchants' & Ship- 
owners' Towboat Company, and had been engaeed for 20 years in the 
towing business, on ail kinds of boats and ships, in ail parts of the 
coast, including the Santa Barbara Ohannel, under ail conditions of 
wind and weather, testified, in reply to questions, as follows: 

"Q. In towing a schooner of the dimensions and the tannage of the Daniel- 
son, I wish you would state to the court whether it would be safe and proper 
to use a line of from 40 to 50 fathoms length in towing such a schooner in 
the Santa Barbara Channel, when the water is smooth, the wind fair, and the 
rope or hawser a 5-inch Manilla line? A. It would if it was smooth and 
the wind fair, as you say. It would be line enough. I should accept that; 
yes; new rope, good line,— if the distance was not too long, and I expected 
not to get différent weather, or anything like that. Q. As to the rate of speed 
that it would be proper towing, with a schooner such as the Danielson, under 
the conditions I hâve named, would you say that a speed of from 5 to 6 or 
7 or 8 knots would be a proper, reasonable, and careful speed to tow? A. I 
should say a speed of 7 or 8 knots would be ail right, if it was smooth, with 
a new 5-inch line. I should tow that fast If I was doing it; after I got fairly 
started,— got way on my tow. If it was rough, and I considered it uecessary 
to go slow, I should do so. If it was smooth, I should certainly go as fast 
as I could; and I think that would be just about the rate of speed,— 8 knots 
on a vessel like that." 

Capt. Harvey, assistant superintendent of the Merchants' & Ship- 
owners' Towboat Company, who had been engaged in the towboat busi- 
ness for 30 years, under varions conditions, and upon ail kinds and 
character of vessels, testified as follows : 

"Q. Take the schooner Danielson, whose dimensions I hâve given you, in 
the Santa Barbara Channel, with smooth water, fair wind, belng towed by 
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the tlig Vigilant; would a 5-lnch Une— say, from 35 to 40 or 50 fathoms— 
be a proper lerigtli of Une to hâve dut, towlng such a schaoner? A. I should 
say It would be. Q. As to the rate ot speed, captain, that It would be safe 
to tow a schooner under those circumstances; what would you say as to 
that? A. I should say it was safe for a tug to pull ail It eould. Q. 6 or 8 
or 9 knots would be safe, In point of speed? A. Yes, Sir; that Une will hold 
that boat, and more too." 

Capt. Gray, who was the superintendent of the same towboat Com- 
pany, and had been in the business for over 20 years, and was familiar 
with the Santa Barbara Chalinel, testifled as follows: 

"Q. What would you say as to the speed which it would be safe and proper 
to tow a schooner of thèse dimensions In quiet, stlll water, with a tug such as 
the Vigilant, and with a 5-inch ManlUa rope, of about 40 or 45 fathoms? A. 
I should tow just as fast as the tug would tow her. Q. Would it be safe 
speed to go at, say, 5 or 6 or 7 knots an hour? A. Yes, sir; perfectly safe." 

Eosenberg, a witnesa for appellant in rebuttal, on cross-examination, 
testifled as follows: 

"Q. What would you say as to the speed of towing a schooner such as the 
Danielson, * » * smooth water, fair wind, very lightly laden with some 
wrecliage, and it was belng towed by a strong steam tug, the Vigilant; the 
Une made fast to the pawl bitt, passlng through the after port chocli, and 
the tug ahea.d; what would you say as to reasonable speed to tow under those 
circumstances, a 5-lnch Manilla rope being usedî A, About 6 or 7 miles an 
hour." 

But it is earnestly argued by appellant that the testimony is undis- 
puted that the speed of the tugboat actually caused the breaking of 
the after chock. This position is soUght to be maintained upon the 
testimony of Capt. Randall, the master of the tug Vigilant, given with 
référence to the manner in which the line was made fast, as ascertained 
by him after the accident. The testimony of the other witnessesi was 
on the assumption that the line was properly placed and fastened. To 
fiilly understand that portion of the testimony of Capt. Randall relied 
upon and quoted by appellant, it is necessary to refêr to other parts 
of his testimony. He had testifled in chief that the tug started at slow 
speed, that after towing about 15 minutes the chock was carried away, 
and that at that time the tug was towing about 6 knots. 

"Q. When the Tessel startedj how fast were you going? A. We started 
gradually, and gradually got on the way to about 6 li^nots. Q. How long after 
yôu Started before you were going at the rate of about 6 Isnots? A. About 
4 or 5 minutes. Q. For 10 minutes you had been going at the rate of 6 knots? 
A. Yes, sir. Q. No f aster? A. No, sir. Q. The same rate of speed? A. 
The same rate of speed. The englue was not speeded up at ail." 

He further testifled that the tug at the time of the accident slowed 
up and stopped, and, after ascertaining what had happened, again 
started ahead at the same rate of speed as before, and after towing 10 
or 12 minutes the line parted. Upon his cross-examination the fol- 
lowing questions were asked, and answers given: . 

"Q. Did you notice through which chock the towline was leading? A. Yes, 
sir; the breast îchock. Q. Did you notice where it was made fast to? A. 
No, sir; I could hot see that. Q. Do you think that youcould break a chock 
line like that, towiJîig a schooner such as the Danielson 6 knots an hour, and 
under the conditions you were towlng her that mornlng? A. No, sir; not 
with a fair lead- Q. What do you mean by a 'fair lead'? A. A stralght 
lead. » * * (Q. You went ahteàd on that morning without référence to where 
the towline wàs madé fast toî A. We allowed that the people on the schooner 
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would ald us in the matter, to help us out, by not making those Unes fast ta 
the wrong place." 

Next corne the questions and answerg so conâdently relied upon by 
counsel : 

"Q. I ask you whether on that mornlng you went ahead without référence 
to what part of the schooner the towUne was made fast to? A. Yes, sir. Q. 
Six miles an hour was too fast, under the condition that that Une was made 
fast? A. No, sir. Q. How did the chocli come to break, then? A. It was 
too fast. It proved it. It certainly was too fast. Q. Under the conditions at 
which the Une was made fast? A. It was too fast." 

It is évident that this language had référence to the condition of 
fastening the line on the pawl bitt after placing it in the breast chock, 
which was a fact unknown to the officers and crew of the tugboat until 
after the accident, This is made clear by the answer of the witness 
when recalled on behalf of the appellee: 
"Q. The way in which the Une was made fast, then, you did not know? A. 

1 did not know; no, sir. Afterwards I seen where the line had been made fast, 
and knew the chock it was in; after we went alongside. Q. To what would 
you, then, attribute,— ail told in one answer, covering the whole case,— in your 
best judgment, the breaking of the chock? A. Bad steering, and the line being 
made fast in the way it was, and possibly a bad casting. The speed of the 
vessel had nothing to do with it. It must hâve broke if we had been going at 

2 or 3 knots." 

This testimony, instead of showing that the tug was towing at an 
excessive speed, tends to show that the line, after passing through 
the breast chock, was fastened to the wrong bitt, and that the nég- 
ligence was upon the part of the officers and crew of the schooner, 
instead of upon the part of the tug. It is shown by the testimony 
that the tug was fuUy adéquate to the work. It was managed 
with reasonable care, judgment, and skill. It perfonned its duty 
in an ordinary, careful, and prudent manner, and did its entire 
duty, unléss, as is claimed by appellant, it was its duty to see that 
the line was properly placed and fastened on the schooner before it 
started to tow. A vast number of authorities are cited by appel- 
lant to the effect that the tug dominâtes, guides, and directs; that 
the tow keeps in her wake, and conforms to her directions; that 
the tug must furnish the motive power, and direct the location of 
the tow ; how she shall be lashed ; with what fastening she shall be 
secured; to see that her tow is properly made up, and secured with 
Unes of proper strength. Many of thèse cases are in relation to 
the dutiès of the tug in the towing of canal boats and barges, which 
hâve no life, voice, or control in making up the tow ; and in ail thèse 
cases it is held that it is the duty of the tug to see that the lines 
of the 'tow are properly, suffieiently, and securely fastened, and that, 
if the tug fails in this duty, she is guilty of a maritime fault. But 
such cases hâve no application to a case like this, where the schooner 
had its own ofiBcers and crew on board, and, in pursuance of the 
custom in this respect, took full charge, management, and control 
of thèse matters. The distinction between the cases is too manifest 
to require extended discussion, and is clearly illustrated in the dé- 
cision of the court in The Quickstep, 9 Wall. 665, 670, which is one 
of the leading cases relied upon by appellant. : In the course of the 
opinion the court said ; 
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"If the. tug, In constructing the tow, used the Unes fumlshed by the différent 
boats, yet, as each boat was Independent of the other, no responslbility can 
attach to either for the breaking of the Une whlch she did not provide, and 
had nothing to do with making fast." 

The testimony shows, without conflict, that it is the custom, in ail 
cases where the tow has ite own offlcers and crew on board and in 
charge, for the ofïicers of the vessel to arrange ail the preliminary 
matters, such as placing and making fast the towline; that such 
matters were within the duty of the appellant to perform; and that 
he did in fact perform that duty. Every case should be determined 
with référence to its own peculiar facts, eircumstances, and condi- 
tions. In The Àilie & Evie, 24 Fed. 745, 749, Brown, J., said: 

"In whatever fonn the question cornes np,—whether as to seaworthlness, 
adequacy for the work, or the tlme of starting,— it Is a practical question of 
reasonable prudence and judgment; and as regards seaworthineas in gênerai, 
or the adequacy of the tug for the work undertaken. therejs no other final 
criterion than the judgment of practical men versed in the business, and the 
customs and usages of the time and place, viewed as representing the judgment 
and knowledge of the time. To show thls, the custom and practice of nautical 
men is admissible." 

See, also, The Battler, 62 Fed. 612, 614, and authorities there 
cited; The Merrimac, 2 Sawy. 586, Fed. Cas. No. 9,478; Burns v. 
Sennett, 99 Cal. 363, 33 Pac. 916. 

The gênerai rule as to the duty and liability of a tug in towing 
is clearly expressed in The Webb, 14 Wall. 406, 414, Among other 
things, the court said: 

"It must be conceded that an engagement to tow does not Impose either an 
obligation to iusure, or the liability of common carriers. The burden is al- 
ways upon hlm who allèges the breach of such a contract to show either that 
there has been no attempt at performance, or that there has been négligence 
or unskillf ulness, to his injury, in the performance. Unlike the case of 
common carriers, damage sustained by the tow does not ordinarily raise a 
presumption that the tug has been in fault. The contract requires no more 
than tha!t he who undertakes to tow shall carry out his undertaking with 
that degree of caution and sklll whleh prudent navigators usually employ In 
slmilar services." 

In The Margaret, 94 U. S. 494, 496, the court said: 

"The tug was not a common carrier, and the law of that relation has no 
application hère. She was not an insurer. The highest possible degree of 
skill and cars were not required of her. She was bound to bring to the 
performance of the duty she assumed reasonable skill and care, and to 
exercise them in everything relating to the work until it was accomplished." 

See, also, The Jacob Brandow, 39 Fed. 831; The Argus, 31 Fed. 
481, 483. 

The law applicable tothis case is that both the tug and the tow 
must exercise reasonable care and skill. While the tug was bound 
to exercise reasonable care and skill, she had the right to expect 
corresponding care and skill on the part of the schooner. The 
Jacob Brandow, 39 Fed. 831; The Sagua v. The Grâce, 42 Fed. 461; 
The Ciampa Emilia,- 46 Fed. 866, 868; The Invertrossachs, 8 C. C. 
A. 87, 59 Fed. 194, 198; The Margaret, 5 Biss. 353, Fed. Cas. No. 
9,068;- The Allegiance, 6 Sawy. 68, Fed. Cas. No. 207; Sproul v. Hem- 
mingway, 14 Pièk, • 1. The contention of appellant that the hap- 
pening of the accident raised a presumption of négligence on the 
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part of the tug cannot, therefore, be sustained. The burden of proof 
in this case was upon the appellant to show affirmatively, by a 
clear prépondérance of the évidence, that the tug was guilty of nég- 
ligence. 1 Shear. & R. Neg. § 57. This he failed to do, and he is 
not, therefore, entitled to recover any damages. It is true, as was 
said in The Webb, supra, that: 

"There may be cases in which the resuit Is a safe criterlon by whlch to judge 
of the character of the act which has caused it." 

In The Joseph B. Thomas, 86 Fed. 662, this court said: 

"There are cases where the fact that the accident happened under glven 
conditions, and In connection wlth certain clrcum stances, wlU amount to évi- 
dence of négligence sufficient to charge the défendant." 

See, also, 1 Shear. & R, Neg. § 59. 

In cases where no questions are raised as to what caused the 
accident or the injury, and the circumstances are of such a char- 
acter as to show that the thing which did happen would not hâve 
occurred unless there was négligence upon the part of the person 
having charge and control of such thing, then the presumption con- 
tended for would apply. But it would be a strange construction 
of this rule to apply it to a case like the one under considéra- 
tion, where ail the facts as to the cause of the accident are in 
dispute, and nothing occurred which, of itself, tended to show that 
the tug was at fault. On the other hand, it was the chock on the 
schooner that first gave way and caused the line to hit appellant, 
and this was the real cause of the injury to him. The presump- 
tion, therefore, if any is to be indulged in, would be that the breast 
chock was defective, because it broke. The line did not part for 
several minutes after the accident occurred, and its parting had 
nothing whatever to do with the injury complained of. Moreover, 
the testimony tended very strongly to show that it did not part 
on account of the speed of the tug, but was caused by chafing after 
the breaking of the chock. 

Numerous other minor questions were discussed by connsel, which 
we deem unnecessary to refer to, as the views already expressed 
are décisive of the case. Upon the whole case, we are of opinion 
that the accident was caused by the négligence of those having 
charge of the schooner, and that the tug was not in any wise at 
fault. The decree of the district court is aflSrmed. 



GORMULLT & JEFFREY MFG. CO. v. SAGER MFG. CO. et al. 

(Circuit Court, N. D. New York. June 20, 1898.) 

1. Patents — Invention. 

In a patent for a bicycle saddle, no invention is Involved in merely omit- 
ting a colled spring at the pommei end of a prior construction. 
S. Sâme. 

The Duryea patent. No. 293,725, for an Improved bicycle saddle (designed 
for the old high-wheel vehlcle), is vold because of anticipation by the Kel- 
ley saddle. . , 

87 F.-60 
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' Thiswas a sxiit iù equiity by the Gormully & Jeffrey Manufacturing 
Company against the Sager Manufacturing Company and othera for 
alleged infringement of ai patent for a bicycle saddle. 

Cliarles K. Offield, for complainant. 

Edmond Wetmore, Howard L. Osgood, and Lawrence E. Sexton, 
for défendants. 

COXE, District Judge. Thiâ is an equity action based upon let- 
ters patent, No. 293,725, o\vned by the complainant and granted Feb- 
ruary 19,, 1884, to Charles E. Duryea for an improved bicycle saddle 
desi^ed for the "ordinàry," or high-wheeled vehîcle which was in 
vogue at the date of the patent. The spécification and drawings 
describe and show the saddle attached to the "backbone" or long arm 
which carries the email rear wheel. The alleged infringing saddle 
is desïgned solely f or use upon a "safety" bicycle. The spécification 
says that the structure of the patent "consista, essentially, in a 
flexible seat or saddle having its two extremities attached to an 
elastic supporting-frame composed, essentially, of two longitudinal 
parallel springs a!rranged in such manner as to admit of their passing 
downward on opposite sides of the backbone or reach, and of their 
maintaining a longitudinal strain or tension to the seat." The pat- 
ent contains eight claims. The first five are alleged to be infringed. 
The first claim is the broadest and sufBciently describeS thé invention. 
It is as follows: 

"(1) The Improved saddle for bicycle, consistlng of a flexible seat or saddle 
proper, and a supporting-spring bavlng two substantially parallel arms wltb 
upturned ends attached to the seat, and adapted, as described, to apply a 
longitudinal tension thereto." 

The défenses are the usual ones, — anticipation, want of patent- 
ability, noninfringèment and defective titlé. A large number of pat- 
ents and devices hâve been introduced by the défendants but the 
discussion at the argument makes it unnecessary to consider them. 
The great bulk of the anticipatory literature is condensed in^ the 
exhibits khown as the "Star" or "Kelley" saddles, which are conceded 
to be prior to the Duryea. To spend time in the examination of the 
other exhibits would be like studying with laborious care a multitude 
ôf antique and musty volumes when everything cbntained therein, 
which bears upon the subject in hand, bas been condensed and can be 
f ound in the encyclopedià in one short and concise statement. 

The Kelley saddles are the best références ofïered by the défendants 
and possess ail of the features of the Duryea saddle with the single 
exception that the Kelley saddle, as illustrated by the Exhibit No. 6, 
is provided with â coiled spring at the narrow, or pommel, end, 
This proposition is undisputed. The sole question, therefore, upon 
this branch of the controversy, is this: Assuming that the Kelley 
saddle is not an exact anticipation, did it require invention to eopy 
thë Kelley saddle omitting only the coiled spring? ■ It is thought not. 
If Duryea had been first in the art it might, possibly, bave invoTved 
invention to add the coiled spring to his structure. Surely it did not 
require invention to leave oÉ that feature. The attempt tq prove 
patentable distinction in f avor of Duryea by reason of the omission of 
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this single coil is based upon the most technical and visionary con- 
sidérations. The only conceivable différence is one of degree. The 
Kelley saddle may hâve a greater spring action than the Duryea sad- 
dle, but there can he no question that Exhibit No. 6, if made after 
the Duryea patent, would infringe. The court would not listen with 
toleration to an argument that Kelley had escaped infringement by 
the addition of the coil in question. Being made prior, if not an 
exact anticipation, the change to the Duryea structure was wholly 
within the province of the skilled mechanic. The situation seems 
similar to that which v^as disposed of by this court in Manufacturing 
Co. V. Walbridge, 60 Fed. 91, The bill is dismissed. 
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(Circuit Court, D. Connectlcut June 20, 1898.) 

No. 962 

Patents — Prewminary Injonction. 

A preliminary injunction on a patent for guns will be denled where dé- 
fendant is financially responsible, and la under contract to furnish tlie 
guns in question to the government, -within a limited time, for use in time 
of war for coast défense, under pressure of impendlng danger. 

This was a suit in equity by the American Ordnance Company 
against the Driggs-Seabury Company for alleged infringement of a 
patent. The cause was heard on motion for preliminary injunction. 

W. H. Singleton, for complainant. 
Wilson & Wallace, for défendant. 

TOWNSEND, District Judge. On thîs motion for a preliminary 
injunction, complainant claims public acquiescence in the validity of 
its patent, infringement, and that défendant is estopped to deny 
validity by reason of the previous relations of the parties in interest. 
I am not satisfied that defendant's proposed construction will not 
infringe certain claims of the patent in suit. But, as it is admitted 
that défendant is financially responsible, the motion will be denied 
on the ground that défendant is under contract to furnish the guns 
in question to the government of the United States within six weeks 
from the présent time, for use in time of war for coast défense, and 
under the pressure of immédiate and impending danger. In thèse 
circumstances, the défendant should not be restrained from deliver- 
ing such necessary war material to the government 
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JAKOBSEN T. SPKINGER et al. 

SPRINGER V. JAKOBSEN et al, 

(CIrcnît Court of Appeals, Fifth Circuit May 17, 1898.) 

No. 687. 

1. Collision— Steamers in Hiver— Violation of Navigation Rules. 

Two steamers, one ascendiiig and the other descending along the left 
bank of a broad, straight stretcU of the Mississippi river, held both in fault 
for a collision between them,— the descending vessel for faulty construc- 
tion, renderlng It difficult to check her speed, and for belng out of her 
proper course, in the path of ascending vessels; the ascending vessel for 
starboarding her belm instead ol porting, as required by navigation rules 
18 and 19 (Rev. St. § 4233J. 

2. Samb— Mutual Fault— Damages— Losses of Crbw. 

In case of mutual fault, members of the crew of one vessel, who lose 
Personal effects, may recover from the other only half thelr damages. 

3. Same— Passbngbks. 

In cases of mutual fault, the Personal représentatives of passengérs lost 
wlth one of the vessels may recover full damages from the other, but the 
latter may recoup one-half thereof from the half damages awarded to 
the owners of the former vessel. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

This cause arises from a collision on the nlght of January 27, 1897, between 
the steam yacht Argo, 101 feet long, 6 feet draft, and the Norwegian steamer 
Albert Dumois, a freight vessel, 210 feet long, and 17 feet draft, in a straight 
ètretch of the Mississippi river, half a mile wide, and about 80 miles below 
the City of New Orléans. The Argo was under spécial charter of a newspaper 
Company to make a qutck trip to the mouth of the Mississippi river and re- 
turn. She started about 7 o'clock p. m. on that day, and had on board at 
the time a master, who served also as a pilot; an engineer; a flreman; one 
deckhand; one steward, who served also as a cook. The undertaking was 
under the direction of H. G.- Hester, représentative of the newspaper Com- 
pany; and his party consisted of himself, A. Faure Bourgeois de Blesine, A. 
0. Lindauer, newspaper correspondents, and one Granz, an Invlted guest 
According to her inspection certiflcate, the Argo should hâve had one pilot, 
one engineer, and a crew of flve men; but as there was great hurry to get 
her away, so as to be présent at the mouth of the river at the time of the 
arrivai of a congressional commlttee to inspect the jetties (which had pre- 
ceded them on the steamship Whitney), to report said committee's proceedings, 
Messrs. Hester, Lindauer, and Blesine, ail of whom were said to be familiar 
with the management of water craft, agreed in case of necessity to lend a,hand 
and act as part of the crew. The Argo sped rapidly down the river, without 
delay or accident, until, between 12 and 1 o'clock in the morning of January 
28, 1897, she came in collision wlth the Albert Dumois, striking her on the 
starboard bow 10 or 12 feet abaft the stem, damaging herself so badly that 
she sunk in a few minutes theréafter; her crew and passengérs ail escaping, 
except Hester and Blesine, who were drowned. The Dumois made a search 
of an hour or more, trying to flnd the missing men, and then brought the re- 
mainder o( the crew and passengérs to the city of New Orléans. On the 
same day the Dumois reached New Orléans, Oscar M. Springer, owner of the 
Argo, filed his libel in rem against the Dumois, claiming that she was entlrely 
in fault, asking $40,000 damages. Shortly theréafter the crew of the Argo 
filed their intervention, claiming varions small sums, to the value of thelr 
Personal effects lost by the sinklng of the Argo; and theréafter Mrs. Blesine, 
mother of the deeeased Blesine, flled her libel in personam against Anders 
Jakobsen, who had appeared, through the steamship's master, and claimed to 
be the sole owner of said steamship; alleging that said Blesine died without 
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Issue, having no wlfe or father llvlng, leaving her hls only survlvlng parent, 
and alleglng sald collision and death were solely caused through the fault, 
négligence, and improper conduct oî those In charge of the steamship, and 
asking for $20,000 damages. After filing his clalm, Jakobsen, owner of the 
Dumols, flled a pétition claiming the beneflt of the limited Uabillty act, and 
asked that the said vessel and her pending freight be appraised and released 
on bond. Thereupon an appraisal was had, and the value of the vessel and 
freight appraised at $31,333.75, and an order was rendered restralning further 
proceedings against said vessel; and a monition was published for three 
months, calling on ail parties havlng or pretending to hâve claims against 
the sald vessel to appear before a commlssioner and présent the same. tlnder 
this monition, Mrs. Hester, the wldow of H. G. Hester, filed her pétition, 
alleging that her said husband had lost his life through the fault of those In 
charge of the said Dumois, and claiming damages in the sum of $20,000. By 
agreement the llbel of Mrs. Blesine was flled as a claim under said monition, 
and to be treated as an answer to the pétition of Jakobsen, flenying fault 
on the part of the Dumois, and asking that ail claims be made against said 
bond, and not against the steamship. The libelant Springer flled an answer 
denying ail the allégations, and surrendering the wreek of said Argo, and 
any charter money that might be due to him and to any and ail parties in 
Interest. On the hearing the district court decided that the Dumois was solely 
In fault, and rendered decrees against the fund in favor of Springer, owner of 
the Argo, for $11,000; Mrs. Hester, $5,000; Mrs. Blesine, $2,500,— and for the 
crew of the Argo the following amounts: One Broadhurst, $51.45; Orkney, 
$20.25; Jewett, $25.50; Brown, $213; Green, $6; and Diseamus, $4. From this 
decree the owners of the Dumois appealed, claiming, among other errors, that 
the court en-ed In finding the Dumois in fault, and in not flnding the Argo 
solely In fault; and thereupon O. M. Springer, the owner of the Argo, also ap- 
pealed, claiming that the court erred in not flnding a hlgher value than $11,000 
for the Argo. 

Richard De Gray, for Springer, Mrs. Blesine, and crew. 

George Denegre, for Mrs. Hester. 

John D. Rouse and William Grant, for claimant Jakobsen. 

Before FARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
Kstrict Judge. 

FARDEE, Circuit Judge (after stating the facts). Prima facie, a 
collision between an ascending and a descending steamer, in a straight 
stretch of the Mississippi river, where it is half a mile wide, can only 
resuit from gross mismanagement in the handling of both steamers, 
unless there is intended and carried out a deliberate purpose on the 
part of the one to run the other down. In case each vessel is any- 
where near its proper place, they are necessarily toc far apart to 
make a collision possible. The case in hand is no exception to the 
rule. It is admitted by the pleadings and shown by the évidence that 
at the time the Dumois and the Argo first came in sight of each other 
the Dumois was ascending the river in her proper place, near the 
left bank. That the Argo was at the same time descending the river 
near the same bank, and out of her proper place, which was the mid- 
dle of the river, is clear, by the prépondérance of the évidence, sup- 
ported as it is by conclusions that necessarily follow from admitted 
facts. Lombard, the pilot of the Dumois, who was keepîng a look- 
out on the bridge, and Sibitsen, the mate, who was with him, also, 
on watch, each testify that when he first distinguished the Argo he 
saw her red, green, and white lights dead ahead, — if anything, a little 
inside; that is, a little uearer the left bank than the Dumois. Lar- 
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sen, âbje seamàn, whoVas on watch, and af terwards at thé wHeel of 
the Dumois, says that tjie Dumois was about a half a ship's length 
from the left bank when he saw the lights of the Argo to the star- 
board of the Dumois, and this was after some signais had been ex- 
chànged. Nicholas Théodore, pilot on the tug Day Dream, which, 
with its tow, was about to land at the lugger landing on the left bank, 
just above where the collision took place, says that the Argo passed 
so close to him that he could see her color; that she was about 50 
feet frona him, and he was afraid she would nin into him. E. R. 
Green, cook on board the Argo, say» that when he heard the iirst 
whistle of the Argo he went up ôp the steps and looked ont, and saw 
ail the three lights of the Dumois. Capt. Brown, master and pilot of 
the Argo, and who was the dnly manon watch at the time, although 
Diseamus, seaman, stood by hitt^, àdmits passing the tug Day Dream 
and giving her a signal of passage, and immediately after admits first 
seeing the Dumois, but only the white and red lights of that vessel, 
which he says were on his port bow. Diseamus saw only the lights 
that Capt. Brown saw. One Nicholas Dedes, pilot of the tug Day 
Dream, says that they were about making a landing on the east bank 
of the river when the Argo passed, bloWing one whistle. He does not 
undertake to say where the ^-''So ^as when she flrst signaled the 
Dumois. One Capt. Jurisch, pn onè of the luggers in tow by the 
Day Dream, testifles to the signal between the Argo and the Day 
Dream, but gives no satisfactory évidence as to where the Argo was at 
the time she flrst came in sight of the Dumois. From this évidence, 
and from legitimate conclusions from admitted facts, it is clear that 
at the time the Argo first sighted the Dumois the Argo was out of her 
proper courte, unnecessarily, in the path of ascending vessels. This 
fact being established, it is very easy to reconcile the other évidence, 
conflicting though it may be, as to the lights, course, and manage- 
ment of the respective ships, resulting in the collision. The master of 
the Argo admits that after Sighting the Dumois, and before changing 
his course, he waited for the Dumois to give the passing signal, and 
that, the Dumois not giving the passing signal, he himself gave it, — 
one whistle, meaning to pass to the right, — and thereupon, or very 
soon thereafter, put his helm to port. Notwithstanding the cross 
signal of two wMstles then given by the Dumois, and the apparent 
direct change of course of the Dumois in accordance with its signal, 
and the continuance of the Dumois upon its changed course, the mas- 
ter of the Argo, believing in the speed of his vessel, and that he could 
run around and pass to the right of the Dumois in any event, kept 
his course until he struck the Dumois and sunk his vessel. We quote 
from his déposition : 

!"Q. Well, IjOiW ffjr away was tlje boat when you flrst saw her, before you 
gay,e the signal? A- She was aboùt three-quarters of a mile away, I guess; 
about three-quarters of a mile, the way I was golng. I understand it now; 
yes, sir; 1 saw heir sotne time before I blew the flrst whistle. Q. Yûu un- 
àerstahâ,of course, Whlch vesfeel should blow flrst î A, It was her place to 
blow flrst That Is what I was waltlng for. Q. And when she didn't blow— 
A. I biew. Q. You blew because slie didn't blow for, you flrst? A. Exactly. 
*, f * Q. Did you blow for the Dumois after you passed abreast of the lug- 
gers at'the canal? A. Yes, Sir; I blew, but I waited some time for hiin to 
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blcfw, and he didn't blow. Then I blew one whlstle as he was on tbe east 
shore. Q. After you passed the Day Dream? A. Yes, sir. Q. How far 
were you past the Day Dream and her luggers when you blew the whlstle 
first? A. I suppose I was not more than about— very little distance— about 
fiYe or six seconds, seven or eight seconds. * • * Q. Why didn't you blow 
the signais of alarm when you flrst discovered the lights of the Dumois? A. 
Because I had no business blowing the alarm then, because I was on my right 
course; and I blew one whistle to him, and he answered by two, crossing my 
signal, whlch I suppose any man would hâve altered his signais and stopped 
his ship, coming that close to each other. Q. You didn't sound that one 
blast of the whistle until you had passed the Day Dream, when you were less 
than half a mile from the Dumois? A. No, sir. Q. When did you sound it? 
A. I sounded the whistle half a mile from the Dumois; that is, the flrst whis- 
tle. I was going very fast, eaptain. Q. You understand the rule to be, then, 
that, when an ascending vessel gives the signal for sides, that the descending 
vesSel may give her signal for sides? A. Yes, sir; I was waiting for him to 
do It, and I thought I would bave to do it; couldn't wait any longer; and 
so I blew one whistle, and he answered me back two wbistles, crossing my 
signal. Then I blew one immediately afterwards, — one whistle,— then im- 
mediately afterwards, and ported my helm quiclî, when he blew his two whis- 
tles. Instead of blowing his two whistles, he ought to hâve stopped accord- 
ing to the rules, and baclied his ship. I ported my helm right away, to get 
ont of the road, immediately after the two whistles were blown by him. Q. 
What interval of time elapsed between your first and second whistle? A. I 
suppose it was not very long. Let us see; about— not more than about 15 
seconds. Q. Then you put your heim hard a-port? A. I put my wheel hard 
a-port, and, the velocity I was going, I made sure I would go clear of him. 
That any sane man would go across my bow, I thought it was too much alto- 
gether. I bave been on this river 40 years, and I uever knew anybody to do 
like that. Q. Why didn't you stop and back after you saw the Dumois cross- 
ing your signal? A. It was too late then. I thought I could clear her. Q. 
It was not too late to port your helm? A. I ported my helm after I blew 
the second whistle. She never blew any more wbistles. Q. Why didn't you 
stop after you blew the second whistle? A. Because my judgment said I 
could clear her, with the velocity I was going. Q. That is the reason you 
never attempted to reverse,— check your speed? A. No, sir; I. made sure I 
woùld clear her. That is the reason. You could see yourself when I struclc 
her eight feet from the stem. If that ship was backing when they rung 
the alarm, I would hâve cleared her two or three hundred feet." 

The fault of the Argo is too clear to require further discussion, and 
it is hardly necessary to add that at the time she was short of her 
régulation crew. The substitution of passengers to work in case of 
necessity may satisfy inspection ofïicers, but ought not to deceive the 
court. She was not constructed so that her speed could be ehecked 
when required by the rules of navigation, or that she could be backed 
within any reasonable time after sighting danger; and, withal, shef 
was running recklessly in the nighttime, with substantially only one 
man on watch, in the path of ascending vessel s, trusting to her speed 
and manageiaent to keep out of trouble. 

The fault of the Dumois is not so apparent. She was properly 
ofiicered, manned, and equipped; had a regular licensed pilot on 
board; carried the régulation lights; was- in a place where she had a 
right to be at the time the Argo was sighted. Ahead of her, almost 
within hailing or signaling distance, the tug Day Dream was either 
landing, or had just landed, showing ail the lights of such a tow. In 
addition, coming towards her, showing three lights at an even height 
(the red, green, and white lights), was the Argo. From the évidence, 
the Argo signaled first to pass to the right, and ported her helm 
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accordingly. The Dumois, eitiier not hearîng this signal, or not 
willing to permit the Argo to pass to the ïight, crossed tlie Argo's sig- 
nal, and gave two whistles to pass to the léft, and apparently immedi- 
ately put her helm to starboard, changing the course of the vessel 
froni straight up the river along the left bank to across the river, 
or tovs-ards the right bank. Notwithstanding the failure of the Argo 
to answer with two whistles, the Dumois kept her course, and only 
stopped and reversed her engines when the collision was apparently 
inévitable. Kules 18 and 19 (section 4233, Eev. St.) are as follows: 

"Eule 18. If two vessels under steam are meeting end on, or nearly end on, 
so as to Involve risk of collision, thé helms of both shall be put to port, so 
that each may pass on the port slde of the other. Rule 19. If two vessels un- 
der steam are çrosslng so as to involve rlsk of collision, the vessel whlch has 
the other on her starboarû slde shkll keep out of the way of the other." 

According to thèse rules, the Dumois, instead of insisting on keep- 
ing her course, should hâve ported her helm, and she would hâve 
avoided the collision. As soon as the Argo ported her helm, and 
showed only her red light to the Dumois, and the Dumois had star- 
boarded her helm, showing only the green light to the Argo, the ves- 
sels were in the fifth position foreseen and provided for by the rules 
of the supervising inspectors, to wit: 

"This is a situation requirlng great caution; the red light of A. in view to B. 
and the green light of B. in view to A. will inform both that they are ap- 
proaching each other in an oblique direction. B. should put hls helm to port 
and pass astern of A., while A. should continue on his course or port his 
helm, if necessary to avoid collision, each having previously glven one blast 
of the steam whistle, as requlred by the rules when passing to the right." 





And the Dumois should hâve put her helm to port, to pass astern 
of the Argo. 

' As to the value of the Argo, we hâve examined ail the évidence. 
She had had a varied and interesting career, and at difïerent times 
tinquestiônably had différent values. The district court, allowed $11,- 
000 as her value, probably based upon the testimoiiy of Col. Miller, 
whotestifles that he had had some claim against the owner, and some 
correspondence with him as to the value of the Argo. In November 
or December, 1896, the own«r expressed himself as willing to sell the 
Argo for f 12,000, but claimed that it would be a tremendous sacrifice, 
and that whoever bought her at that price would be getting a bargain. 
He was anxious to sell, and wôùld allow one or two thousand dollars 
commission. The owner himself testifles that the day previous to the 
collision he had sold a half interest in her for |7,500, and that the 
sale was not concluded only becanse the Argo was sunk; and thia 
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évidence is corroborated by one Bagley, the întendîng purchaser, 
There seems to be no dispute as to this fact in regard to the value 
of tlie Argo, and giving effect to the same, and further considering 
the gênerai average of the values of the Argo flxed by the witnesses, 
we flnd that the value of the Argo at the time of the collision was 
115,000. 

The assignments of error not relating to the fault of the vessels nor 
to the value of the Argo are not vifell taken. 

Hester and Blesine were passengers aboard the Argo. The claim 
that they were part of the crew of the Argo is not sustained by the 
évidence. 

Finding as we do both the Dumois and Argo in fault, the decree of 
the district court must be reversed, and a new decree, adjusting the 
damages, entered. The crew of the Argo who lost effects by the 
collision are entitled to recover only half their damages from the 
Dumois, and, as the Argo was in fault, nothing from their own ship. 
The Queen, 40 Fed. 694; The City of Norwalk, 55 Fed. 102. Hester 
and Blesine being passengers on board the Argo, and not in fault, 
their représentatives are entitled to recover full damages from the 
Dumois; but the Dumois is entitled to recoup half the damages so 
paid, and deduct the same from the amount awarded to the owners 
of the Argo. The Hercules, 20 Fed. 205; The North Star, 106 U. S. 
17, 1 Sup. et. 41. The Argo, being a total loss, can recover one-half 
her value from the Dumois, less one-half the damages suffered by the 
Dumois, shown by the record to be |185. Decreed accordiugly. 



THE MARGUERITE. 

(District Court, D. Massachusetts. May 14, 1898.) 

No. 749. 

Collision — Makbuveks undeb Pressure op Extrême Danger 

A vessel whieh has the right to be where she Is should not be held to 
be in fault for an unwlse maneuver made in a moment of extrême danger. 
Same— Right dp Wat— Sailing Vessel and Tug with Tows. 

Whlle the rule giving the right of way to saiiing vessels as agalnst steam- 
ers is based historically upon their assumed inferiority, It Is nevertheless an 
arbitrary rule, whlch is not to be varied by any estimâtes which the navi- 
gators immediately concerned may mali:e of the comparative maneuvering 
powers of their respective vessels. Therefore a tug with tows is bound to 
keep out of the way of a schooner, under ordinary circumstances, though it 
is manifest that the schooner can much more readily change her course. 
Same. 

The rule giving a saiiing vessel the right of way, as agalnst a steamer, 
requires the steamer to beep ofC the course of the saiiing vessel if it be 
practically possible to do so; that is, if she can do so without accident, 
such as collision with another vessel, running aground, or the lilie. 
Same— Change of Course by Sailing Vessel. 

A sailing vessel approachlng a tug with tows should hold her course, at 
ail events until it becomes évident that the tug will perslst in her breach 
of the rule by refusing to glve way. 
Same- Right of Way — Sailino Vbssbl and Tua with Tow. 

A tug with tow, meeting a sailing vessel at night in a narrow channel, 
held not relieved of her obligation to Iseep out of the latter's way by the 
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• fact that;shè; hadtwittd'anfl tfde with her, ând that tbe salling vessel was 
; under-full sail and ia, a;sq9ltion to manenver easily. 

' Carver & Blodgett, for libelant. 
W. H. Léonard, for respondent. 

LOWELL, District Judge. This was a libel for the loss of the 
schooner Mcket-son by collision with a scow towed by the steamtug 
Marguerite. The accident occurred October 25, 1895, at about half 
past 6 in the afternoon, a little below Castle Island, in Boston Harbor. 
There was à nbrthwest wind, blowing 20 miles an hour or somewhat 
less, and the tide was about an hour ebb. The schooner, a fisherman 
of 90 tons, loadéd \^dth about 20 tons of âsh, was returning from the 
banks. She was carrying mainsail, foresail, jib, and flying jib. She 
had a-crew of 16 înen, ail told. Near buoy 6 she came about on the 
starboard tack, and stood across the channel. Having reached its 
soiithern edge, she came about on the port tack bdow buoy 7. As she 
was tacking, her captain, who was fotward on the lookout with one 
or two other men, perceiVed the tue coming down the channel about 
half a mile away, with towing lights set. He did not see the tow 
or any lights upon it. Concéiving that the schooner had the right of 
way, he held his course on the port tack until a few moments before 
the collision, when he attempted to corne about; but, before he could 
do so fuUy, the starboard corner of the scow struck the starboard bow 
of the schooner, making à hole so large that the schooner quickly 
sank. 

The Marguerite was towing two loaded mud scows, lashed together 
end to end. The towing hawser was about 200 f eet long, and the entire 
length of the tug and tow was something less than 500 feet. The 
tug's captain saw the schooner crbèsing the channel on the starboard 
tack, and from that time to the time of collision had her constantly 
in observation. He proceeded.on the theory, developed by counsel 
in the argument before me, that the tug and tow had the right of 
way, and he did nothing tô atoid the schooner until a few moments 
before the collision, when. he shoùtëd to her to tack, and slowed down 
or stopped the tug, thus slacking tHe iawser between it and thé scow. 

I find that both vessels had fulliview of each other for some time 
before the collision, though the lookout on the tug was sharper than 
that on the schooner. Until juSt before the collision, each vessel 
was maneuvered as if ît had the right of way. If the tug should hâve 
given way to the schooner, the former was clearly to blâme. If it 
was the duty of the schooner to avoid the tug and tow, the fault was 
wholly with the schooner. I should add that the testimony given by 
the captain of the tug seèhis to me to be, on the whole, more accurate 
than that of the schoohei-'s crew, )t>ut concerning the facts above 
stated there is little or no conflict of évidence. 

Before discussing the principal question presented by this case, viz. 
which vessel had the right of Way, I must dispose of one or two sub- 
sidiary complaints made by each vessel of the other. The men on the 
schooner did not see any lights on the scows, but thè évidence is con- 
clu sive that there was a white light on each scow from six to eight 
feet above the water. Not improbably, thèse lights were hidden 
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from the schooner by the tug. Libelant's counsel contends that 
thèse lights were uot those required by rule 8, Rev. St. § 4233. Eveii 
though the lights were insufiScient, I ^ould hâve no difiiculty in flnd- 
ing that, if the tug and tow had the right of way, it was in the highest 
degree négligent for the schopner to attempt to sail across the stern 
of the tug after having seen the tug's towing lights. If, on the other 
hand, the schooner had the right of way, the tug was in fault, even 
though there were proper lights upon the tow. 

It is contended by those on the tug and tow that the helmsmanof the 
schooner, just before the collision, put his helm to port for an instant, 
before finally putting it to starboard. I am inclined to think that 
this testimony arose from an error in observation. The captain of 
the tug testified that the schooner did not begin to sheer to starboard 
until she had gone half way from the tug to the ârst scow. This 
leaves less than. 20 seconds for the schooner to hâve sheered to star- 
board, and then sheered to port, so as to oppose her starboard bow to 
the starboard corner of the scow. Even if the schooner's helm was 
put to port for an instant, I should hâve no difiiculty in flnding that 
the act was done in a moment of extrême danger, and that, if the 
schooner had the right to be where she then was, she ought not to be 
held in fault even if the maneuver was made inadvertently or was 
unwise. See Bigelow v. Nickerson, 17 C. C. A. 1, 70 Fed. 113, 122. 

I hâve, therefore, to consider simply if the ordinary rule which gives 
to the sailing vessel the right of way did not apply under the peculiar 
circumstances of this case. 

Thèse circumstances are stated by the claimant's counsel substan- 
tially as follows: A tug descending a narrow channel with two 
scows (190 feet) at the end of a hawser (210 feet). Wind and tide 
behind her. The channel 1,000 to 1,200 feet wide. A small flshing 
schooner, with ail sail set and wind enough to maneuver easily. The 
schooner about to enter the channel in the opposite direction to the 
tug and tow. As I understand it, the learned counsel's contention 
may be stated thus: The rule which gives the right of way to the 
sailing vessel is based upon the greater freedom of movement ordi- 
narily belonging to the steamer. Hence it follows that when, in a 
given case, the sailing vessel bas a manifest superiority, the rule be- 
comes inapplicable for want of the reason upon which it is based, and 
the case is governed by rule 24. Doubtless the presumption of in- 
feriority is always with the sailing vessel, and the steamer must af- 
flrmatively demonstrate her own inferiority; but, where the steamer's 
inferiority is both manifest and considérable, she has the right of 
way. This is, I think, the claimant's contention, stated fairly and 
strongly. 

That the rule which gives the right of way to sailing vessels as 
against steamers is based historically upon the assumed inferiority of 
the former there can be no doiibt. In some other cases, the rules give 
to one vessel the right of way as against another quite arbitrarily, 
and without any such historical reason. But a rule of navigation, 
whatever its origin, when once established, is an arbitrary rule, and 
this for an excellent reason. That the rules governing the conduct 
of vessels should be precisely deterpiined is far more important than 
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that they should im|)Oise upon every vessel a burden of precisely the 
sàme weight. As sodn as two vessels corne within. sight of each 
other, each should know just what it may expect of the other, that 
it may gdvern its own movèments accordingly. The rules of naviga- 
tion not infrequently put one vessel to a déviation ^hich the justice 
of peculiar circumstances would impose upon another, but the hard- 
ship of this déviation is rightly deemed a small matter compared to 
the dangers in which uncertain rules of navigation would involve ail 
vessels. 

If, when a sailing vessel sights a steamer, she may not assume 
that the steamer will give way, but, before holding her own course, 
must first détermine if she or the steamer bas the superior ability 
to maneuver, the périls of navigation will be greatly increased. It 
is usually easy to distinguish a sailing vessel from a steamer, but the 
comparative ability of two vessels to maneuver may often remain un- 
determined until it has been passed upon by the final court of appeal ; 
and, if it be contended that the right of way belongs to the steamer 
only if her inferiority is manifest in a high degree, the uncertainty is 
not much lessened. Each vessel must then détermine not only 
which has the superior ability, but, if the superiority is with the sail- 
ing vessel, must also détermine what is the degree of that superiority. 

As has often been said, the right of way is not a right to sail where 
the privileged vessel chooses. The privileged vessel has its burdens, 
and the burdened vessel has its privilèges. Under ordinary circum- 
stances, the former, indeed, may hold her course; but she may leave 
that course only at her péril, and, on leaving it, she becomes, in her 
turn, the burdened vessel. On the other hand, the burdened vessel 
must leave open the course which the privileged vessel is holding; but, 
unlike the latter, she may go wherever else on the face of the waters 
she pleases, and, in every place not within the forbidden course, she, 
in her turn, is privileged. To cause a sailing vessel and a steamer 
to exchange privilèges and burdens according to their individual abil- 
ity to maneuver would induce disastrous confusion, and would afford 
no sure relief tô the inferior vessel. A schooner which had corne into 
collision with a steamer by an improper change of course would then 
be found contending that she was "without fault because her superior 
ability made her the burdened vessel, and thus imposed upon the 
steamer, as the privileged vessel, the duty of holding her own course. 

The need of absolute certainty in rules of navigation has often been 
declared. In The Oregon, 18 How. 570, 572, it is said : 

"Practically, when a rule for this purpose ts laid down, It is rendered in- 
èffectual by admitting exceptions to it. The mlnd begins to waiver as soon 
as the danger arises, and the exception, rather than the rule, becomes a 
subject of solicltude with the masters of both boats, and this, practically, 
annula the rule, and causes the movèments of both vessels to be uncertain." 

See Belden v. Chase, 150 U. S. 674, 699, 14 Sup. Ct. 264. 

It is diflQcult to make a gênerai statement which shall apply to ail 
cases, but it seems to me that the rules require a steamer to keep 
ofiO the course of a sailing vessel if it is practically possible for the 
steamer to do so; that is to say; if she can do so without accident, 
such as collision with another vessel, running aground, or the like. 
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The reason and the limita of this qualification of the ruie are both 
apparent. If the steamer cannot keep off the coursé of the sailing 
vessel, obviously there will be a collision unless the sailing vessel 
gives way. If the steamer came into its original position without 
fault, it cannot be held in fault for a collision which no subséquent 
action by it could hâve avoided. On the other hand, if the steamer'» 
inability to keep off the course of the sailing vessel be seasonably ap- 
parent to the latter, there is no injustice in holding the latter to 
blâme for the collision, if she, in her turn, could hâve avoided it. 
In case of the manifest inability of the steamer to give way, therefore, 
and in that case only, does she hâve the right of way over a sailing 
vessel, This gênerai ruIe, and this exception thereto, seem to me 
just, and as safe and as easy of application as the nature of the case 
permits. 

The rule is well illustrated by the case at bar. When the schooner 
first sighted the tug the former was coming about upon the port tack. 
At that time nothing was visible to those on the schooner but the 
green light and the towing lights of a steamer. That the schooner 
actually had the superior maneuvering ability I hâve no doubt, but the 
superiority was not then évident to those aboard of her. If my inter- 
prétation of the, rules of navigation be correct, she had nothing to do 
but to hold her course, at ail events until it became évident that the 
steamer would persist in her breach of the rules. When this became 
évident, the schooner should hâve given way, though her failure to do 
so would in no way relieve the steamer from fault. If, on the other 
band, the claimant has correctly interpreted the rules of navigation, 
those in charge of the schooner and of the tug, as the vessels ap- 
proached each other, should hâve devoted themselves to an estima- 
tion of the comparative maneuvering abilities of their several ves- 
sels under the existing conditions of wind, tide, and locality, and, if at 
any time the schooner appeared to be decidedly the superior of the 
steamer, should hâve treated the latter as having the right of way. 
If, practicing this altruism, each of thèse two vessels, instead of claim- 
ing the right of way, had yielded it to the other, and if a collision 
had ensued, as the natural resuit of the mutual forbearance, this 
court, on the claimant's theory, would bave had to pass upon the 
relative ability of the schooner and the tug, with each vessel seeking 
to establish its own superiority and to flx the right of way upon its 
opponent. 

It may be said that the letter of the rules bears hardly upon tows, 
which hâve become a mosf important means of coastwise commerce, 
— more important, perhaps, than sailing vessels. To this argument 
the answer is obvions. If the rules are unjust, — that is to say, if 
they put the burden upon what is ordinarily the inferior vessel, — the 
législature should change them, but, until the change is made, the 
court will bear in mind that public safety is less endangered by the 
injustice of the rules than by their uncertainty. Certainty is the 
primary requirement of rules of navigation; the requirement of fair- 
ness is only secondary. 

The decided cases, including those cited by the claimant and those 
cited by the libelant, support the principles just set ont 
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In The M. W. Page, 36 Fed. 329, tlie schooner whîch was held in 
fault was ficelé, and brought about thé collision by an unreasonable 
change pfj course. It is doubtful, moreover, if the tug and tow conld 
hâve cl^anged their course so as to avoid the collision, withont running 
into a third vessel. Itwas daylight, and the situation was plain to 
the schooner, The dicta in the opinion, indeed, go somewhat beyond 
the décision, and seem to apow to a long tow certain rights which 
the circuit court of appeals of thip circuit has denied to it. The 
Gladiator, 25 C. C. A. 32, 79 Fed. 445; The Mount Hopè, 29 C. C. A. 
365, 84 Fed, 9,10. 

^ In The Èôsé Çulkin, 52 Fed. 328, the schooner cha,hged her course 
impçpperly. Hère again the dicta go beyond the décision. 

The case of The A. P. Cranmer, 1 Fed. 255, cited in The Rose Culkin, 
holds that a tug and tow are net a steamer within the rules, and 
upon this point has been overruled. The CiYilta, 103 U. S. 699. 
And see The Harold, 84 Fed. 698. It is true that the judgment of 
the district court was aflQrmed on appeal, but the affirmance was upon 
another grpund. 8 Fed. 523. 

In The Minnie C. Taylor, 52 Fed. 323, the tug and tow could not 
tum tp starboard without striking a third vessel, and could not turn 
to port without running agroynd. To stop the tug,,ând thus allow 
the barges to huddle together, would.hardly hayé been safe. The 
case was very close to the line of distinction, azid' the leàrned judge, 
though he seems to hâve held that the tug and tow had the right 
of way, yet found that the tug, also, was in fault. The Philadelphian, 
10 C. C. A. 127, 61 Fed. 862, was a case in which the sailing vessel 
did not Bail ont her tack. 

In The Excelsior v. The Bruce, 38 Fed. 271, the tug and tow and the 
sailing vessel, as in this case, held their course? until collision was 
probable, if not inévitable, when the latter made an unsuccessful 
attempt to tack. It was held that the tug was to blâme, and the 
learned judge said: 

"The allégation: that the bark should hâve gone abbut ^arlier, or should 
hâve turnea southward, and endeavorçd to go astern of the tow, flnds no 
support In the fàcts of the case. Her tack was not nin ont by several hun- 
dred yards. She had a rlght, thereforè, to hold her course, and It was her 
duty to do so untll threatened with collision, and then it was proper to make 
the effort which she dld to avotd the danger." "Was the tug in faultî I be- 
lieve she was. It was her plaln duty to go astern of the bark. There was 
nothing, I think. In the way of her doing so. It seerûs quite évident that 
she desîred to àvold loss of time by change of course, and thereforè tooR 
thé- risk of crossIng the bark's bows,'hop}ng tô get by in time. She took the 
•Chances, and must beàr the conséquences. Had there i been anything in 
the way of tnming sllghtly easty^ard to go astern, when she saw the bark 
turn westward, she should hâve slowed down, and stopped, if necessa:ry. The 
lise 6f her anchors and those of the ship would hâve enabled her to do this 
with safety." 

In The Howard Carroll, 41 ï'ed. 159, a tug and tow were held in 
fault for a collision with a schooner beating up East river, and it was 
.said.- ■,,,■..,.,,,■,:■, ,, ,,. 

"In this case the sailing vessel was beating in a narrow channel, where, in 
order toido anything to avoid the tow, it would he neçessary for her to shorten 
her tack." "Instead o| taking means to ayold the sailing vessel, as she ought 
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to hâve done, the tug took and maintained her course, upon the cbance that 
the sailing vessel would know her intention and break her tack upon being 
signaled by the tug. But if the tug was not able, through lack of pOwer, to 
control the float, she was nevertheless in fault; for the safety of the harbor 
requires that the tugs which undeirtake to tow the large floatsshould be of 
suffleient power to handle their floats easily and properly, and able to avoid 
sailing vessels when they are met in the course of their navigation about the 
harbor." 

See, also, The Maverick, 28 0. C. A. 562, 84 Fed. 906. 

In The George S. Shultz, 28 G. G. A. 476, 84 Fed. 508, it was heîd that 
an unincumbered steamer, making 14 miles an hour, had the right of 
way as against a tug and tow in narrow waters and in broad daylight, 
when the steamer had the tug on her port hand. In that case the 
rule wliich required the tug to give way was purely arbitrary in its 
origin. 

I am of opinion, therefore, that the schooner had the right of way, 
and that the tug should hâve avoided her by porting her helm, and 
passing her to the southward, or by slowing down, or by some other 
means. That the tug could hâve avoided the schooner, if she had 
tried to do so, seems clear. I do not think that she need hâve an- 
chored, as was suggested in The Excelsior. 

Although the tug was thus in fault, I hâve further to détermine if 
the scj^ooner did not contribute to the accident by holding her port 
tack as long as she did. At some time it should hâve become plain 
tp those on board her that the tug meant to hold its course, and that 
a tack on the schooner's part was tlie only way of avoiding a colli- 
sion. However clear may hâve been the schooner's right of way, yet 
she had no right wantonly to run into another vessel, however blame- 
worthy. But it must be observed that the schooner could tack only 
by disregarding the ordinary rules of navigation, and by taking upon 
herself ail the risks of this disregard. Had she done so, and had the 
tug chaijged her own course to starboard at the same time, the former 
would liave been held liable for the collision which would hâve ensued. 
That the court should hold a vessel in fault for assuming that an 
approaching veSsel will be properly navigated, and for not taking 
the rîsks of disregarding the ordinary rules, the case must be very 
plain, at ail events where the complaining party îs the vessel whose 
improper navigation was the real cause of the accident. As things 
turned out, the Marguerite might well hâve tacked a minute sooner; 
but I do not think that the tug, which made no signal to indicate 
that she intended to transgress the ordinary rule of navigation, can 
complain of the delay. In The Excelsior the sailing vessel seems to 
hâve persisted in her tack as long as in the case at bar, and that in 
broad davlight, when the danger of a change would hâve been less. 

In The Delaware, 161 U. S. 459, 468, 469, 16 Sup. Ct. 516, 521, there 
is a discussion of the duty, under certain circumstances, of the priv- 
ileged vessel to avoid the burdened vessel. "The weight of English, and 
perhaps of American authorities," it is said, "is to the effect that, if 
the master of the preferred steamer has any reason to believe that the 
other will not take measures to keep out of her way, he may treat thîs 
as a 'spécial circumstance,' under rule 24, 'rendering a departure' 
from the rules 'necessary to avoid immédiate danger.' Some even go 
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so far as,t6 hold it the duty of the preferred vessel to stop and reverse, 
when a contmuance upon her course involves an apparent danger 
of collision. Upon the otlier hand, other authorities hold that the 
master of the preferred steamer ought not to be embarrassed by 
doubts asto ,his duty, and, unless the two vessels be in extremis, he 
is bound to hold to his course and speed." 

The cases of The Britannia, 153 U. S. 130, 14 Sup. Ct, 795, and The 
Northfleld, 154 U. S. 639, 14 Sup. Ct. 1184, must be'regarded, how- 
ever, as settling thè law that the preferred steamer will not be held 
in fault for niaintaining her course and speed, so long as it is possible 
for the other to avoid hér by porting, at least in the absence of some 
distinct indication that she is about to fail in her duty. If the master 
of the preferred steamer were at liberty to speculate upon the possi- 
bility, or even upon the probability, of the approaching. steamer fail- 
ing to do her duty and keep out of his way, the certàînty that the 
former vessel will hold her course, upon Which the latter has a right 
to rdy, and which it is the very object of the rule to insure, would 
give place in the mînd of the master of the obligated steamer to 
doubts whether she would doso or not, and would produce a timidity 
and feebleness of action on the part of both masters whiçh would 
bring aî)Out,more collisions than it would prevent. Belden v. Châse, 
150 U. S. 674, 14 Sup. Ct. 264; The Highgate, 62 Law, T. (N. S.) 841; 
6 Asp. 512. See, also, The Isaac Newton, 18 How. 581; The Oregon, 
158 U. S. 186, 202, 15 Sup. Ct. 804; The Maggie J. Smith, 123 U. S. 
349, 355, 8 Sup. Ct. 159; The Bywell Castle, 4 Prob. JDiv. 219; The 
Warrioi*, t. U. 3 Adm. & Ecc. 553 ; The American, L. E. 6 P, G,. 127. 

In The Ci^y of New York, 147 U. S, 72', 85, 13 Sup. Ct. 211, 2(16, it is 
said: , 

"Where fault on the part of one vessel Is established by. uncontradlcted 
testlmony, and such fault Is of itself suflacient to account'for.the disaster, 
It Is not enough for such vessel to raise a doubt with regard to' the manage- 
ment of the other vessel. There Is some presumptlon, at least, adverse to its 
claim, and any reasonable doubt wlth regard to the proprietyof the eonduct 
of the other vessel should be resolved In Its favor." "The évidence of con- 
tribvtlng pegligence on the part of the salUng vessel shoiild be clear and 
convlnclng." 

. Jn the case at bar the «sridence of contributory négligence on the 
ppxt of the Nickerson seems to me far f rom conclusive. For the rea- 
son» mentioped I flnd that the neglect of the rules by the Marguerite 
was tho sole cause of the collision. Decree for libelant. 
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THE : ANNIE FAXON. 

(Circuit Court of Appeals, Ninth Circuit May 3, 1898.) 

No. 414. 

ClECDIT CODBT OP ApPEÀLS— JUBISBICTION. 

The circuit court of appeals lias no jurisdlctlon of an appeal In proceed- 
Ings in admiralty for limitation of liability, wlien the only question pre- 
sented for review on thç, record is whether the district coujrt had ppwer 
and jurisdiction, after final disposition of the questions of l'imitation, to 
enter a decree In personam against the owners of the vessel for damages 
sutfered by some of tiie interveners. 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Washington. 

Cox, Cotton, Teal & Minor, for appellants. 

Charles H. Taylor and Hubbard & Taylor, for appellees. 

Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

MORROW, Circuit Judge. This was a pétition by the Oregon 
Eailway & Navigation Company, as owner, and the Oregon Short 
Line & Utah Northern Bailway Company, lessee, for limitation of 
liability in respect to the damages caused by the explosion of the 
boiler of the steamer Annie Faxon on August 14, 1893, while the 
vessel was navigating the Snake river, in the etate of Washington. 
The steamer was owned by the Oregon Bailway & Navigation Com- 
pany, but at the time of the accident it was leased to, and was 
being operated by, the Oregon Short Line & Utah Northern Bailway 
Company. On September 18, 1893, both of thèse companies filed 
théir joint and separate libels and pétition in the district court for 
the district of Washington, in accordance with the provisions of 
the fifty-fourth admiralty rule, for the purpose of obtaining a limi- 
tation of their liability under section 4283 of the Bevised Statutes 
of the United States, and such proceedings were thereupon had 
that an appraisement of the wreck was had, flxing its value at |3,520, 
and a bond in the sum of $4,020, in lieu of the appraised value, was 
made and given by the appellants. Thereafter varions persons who 
were passengers upon said steamer, and injured by the explosion. 
and représentatives of deceased passengers killed by the explosion, 
as well as various persons who were employés upon the steamer, 
injured by the explosion, and représentatives of deceased employés 
killed by the explosion, appeared in the proceedings, and presented 
and flled their claims for damages, and also made and filed sepa- 
rate anewers in the nature of cross bills, contesting the right of the 
appellants to an exemption from or a limitation of their liability 
in the premises. Among the claims so flled, and for which judg- 
ments were asked against the appellants, and each and both of them, 
were the following for and on behalf of the appellees: Lewis T. 
Lawton, a passenger, |176,000; Mary A. Mcintosh, as administra- 
trix of the estate of John Mcintosh, deceased, a passenger, |50,000; 
and Susan Mcintosh, as widow and sole heir at law of Thomas Mc- 
intosh, deceased, a passenger, f50,000. The district court held that 
the appellants were entitled to limit their liability with respect to the 
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claims of ail the persons injured, and a decree was entered accord- 
ingly. From this decree an apfièàl''waâ'''t&keii to tMs court, and 
this courtîJield that the appellantB wer^ .entitled to hâve tlieir lia- 
bility limited for damages resulJ^Eg, from the explosion with respect 
to the claims of the employés," .bût were not entitled to hâve their 
liability ,80; limited with r^pect tft thé claims of passengefS- 21 C. 
G. A, 366^(75 Fed. 312.uv The decitee. was, therefore, reversed as to 
the clainis içf the appelleee, and the cause was remanded for further 
prpceediïig^ in the, court ;]b.ei6w,( nii^t în ^ ^^^^ with thê opinion of 
this court. Wlien the mandate df'ti^is court was entered in the dis- 
trict court, the appellees flled a pétition praying tliat the fund in 
court bë^^iîetribùted, and a commiSsioner appointed to take testi- 
mony as to the damages suffered by'the appellees. Testimony was 
accordingly taken as to such damages, and an ordçr was made, dis- 
tributing the fUnd in court to the various claimants, including a 
portion of it ;to the appellees. The court then proçeedçd and ascer- 
tained the amount'of damages suffered by the appellees, and entered 
a Personal judgment against the Oregon éhqyt Lime & Utah Northern 
Rail way Company, for such dasiagesàn favor of the claimants as 
foUows: Lewis T, Lawton,.$20,00©;^^ary A. Mcjn^tosh, as adminis^ 
tratrix of the estate of John-MoEntosh, deceased, $10,000; and Su^ï^n 
Mcintoshj as widow and sole heir at law of Thomas Mcintosh, de^ 
ceased, f 10,000. From this judgment the appellant^ hâve prose- 
cuted the présent .appeal. : 

The errçtrs assigned- — six in nvimber— m^y b€> reduced to the fol- 
lowiûg: First. The district coui;t erred in makijig the order appoint- 
ing a commissioner to takf& évidence as tp the damages claimed to 
hâve been Sustained: by the appellees, foF the réason that the dis- 
trict court had no power, under the mandate of the circuit court of 
appeals, or under the praçtice in such proceedings, to enter a Per- 
sonal judgment or decree against tbe appellants in excess of the lim- 
ited liability fund in the diptrict court represented by the bond taken 
in that behalf. , Second. The district court erred in depriying the 
appellants of a trial by jury as to;the claims of the, appellees in ex- 
cess of the lin^ited liability fund in the district court. Third. The 
district court erred in enteringi-a, personal judgment against the 
Oregon Short Line & IJtah Northern Eailway. Cpmpa;ay in fayor of 
the appellees. Fourth. Tbe district court erred in entertaining ju- 
risdîction of the proceedings for the purpose of ascertaining the lia- 
bility of the appelants, or either pf them, in excess of the fund repre- 
sented by the bond given by the s appellants. It is contended on the 
part of the appellants that the only decree which could hâve been 
entered in the court below upon the mandate of this court was one 
dismissing the injunction restraining the appellees from pursuing 
appropriate remédies to collect from the appellants the damages 
.claimed to hâve been suffered by the appellees, and that the dis- 
trict court had no power tpretain jurisdiction of the proceedings for 
the purpose of entering a judgment against the appellants, tir either 
of them, for damages. 

It appears that before the taking of the testimony in the case it 
was stipulated that no action or appearance on the part of the ap- 
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pellants should be taken or held as a waiver of any objection to the 
jurisdiction of the court, or to the jurisdiction of the court to enter 
up any judgment or dècree assessing damages in favor of the ap- 
pellees, or either of them; that, upon the commission er of the court 
proceeding to take testimony, the appellants appeared specially, and 
reserved the right to make any and ail objections to the jurisdic- 
tion of the court to further try, hear, and détermine any matter 
whatsoever in the proceedings, or to the jurisdiction of the court to 
render any judgment or decree therein, assessing damages in favor 
of the appellees; that no other objection or exception whatever to 
any testimony, évidence, ruling, direction, or proceeding was made, 
taken, or suggested, and no error of law noted or excepted to, or 
called to the attention of the district court by the appellants, or 
either of them, in the proceedings or at the trial; and that neither 
of the appellants, by their attorneys or otherwise, made any request, 
application, or motion for a jury trial in the district court. The 
only question contained in the record on the présent appeal is, there- 
fore, the question of the jurisdiction of the district court to hear 
and détermine the issues as to the liability of the appellants for the 
damages sustained by the appellees, and to enter a judgment against 
the Oregon Short Line & Utah Northern Eailway Company and in 
favor of tbe appellees in excess of the fund in the district court rep- 
resented by the bond given by the appellants. The act of March 3, 
1891 (26 Stat. 826), creating the circuit court of appeals, provides 
in section 5 of the act: 

"That appeals or writs of error may be taken from the district courts or 
from the existing circuit courts direct to the suprême court in the following 
cases: In any case in which the jurisdiction of the court is in issue In such 
cases the question of jurisdiction alone shall be certlfied to the suprême 
court from the court below for décision. * * * 

"Sec. 6. That the circuit court of appeals estaWished by thls act shall 
exercise appellate jurisdiction to review by appeal or by writ of error final 
décision In the district court and the existing circuit courts in ail cases other 
than those provided for In the preceding section of thls act, unless otherwise 
provided by law." 

In McLish v. Roff, 141 U. S. 661, 668, 12 Sup. Ct. 118, 120, the su- 
prême court held that, after a final judgment in the circuit court, 
"the party against whom it is rendered must elect whether he will 
take his writ of error or appeal to the suprême court upon the ques- 
tion of jurisdiction alone, or to the circuit court of appeals upon the 
whole of the case. If the latter, then the circuit court of appeals 
may, if it deem proper, certify the question of jurisdiction to this 
court." 

In the case of The Alliance, 44 U, S. App. 52, 17 C. C. A. 124, and 
70 Fed. 273, this court held that, to give the circuit court of appeals 
jurisdiction to review an appeal from the district court in admiralty 
under the act of March 3, 1891, it was necessary to présent for re- 
view some question other than that of jurisdiction, and, as the case 
did not présent such a question, the appeal was dismissed. 

In Manufacturing Co. v. Barber, 18 U, S. App. 476, 9 C. 0. A. 79, and 
60 Fed. 465, the circuit court of appeals for the Seventh judicial 
circuit held the same doctrine upon a writ of error from the clr- 
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cuit court, and ïn ttiàt case the writ of erpor wàs dismîssed. In the 
présent e^e the substantial and only question is as to the power of 
the district coiirt to render a personal .judgment or decree against 
the Company having the custody, control, and management of the 
steamer at the time of the accident. This is clearly a question of 
jurisdiction, wliich this court ie not authorized to review. The ap- 
peal is therefore dismissed, at appellants' costs. 



SMITH V. RACKLIFFB. 

(Circuit Ciourt of Appeals, Ninth Circuit May 3, 1898.) 

No. 422. 

L JnmsDioTiON of Fbdbbal Coukts — Action against State Ofpickk. 

An action by a citizen of anotber state or by an alien against a state 
treasurer to recover, taxes alleged to .hâve been illegally collected by thé 
state Is, in efïect, an action against the state, and cannot be maintalned 
In a fédéral court in vlew of the prohibition of the eleventh amendment. 
2. Sahb. 

Pol. Code Cal. § 3669,, which provides for brlnging sults against the 
state to recover taxes illegally collected, is not to be construed as a con- 
sent that siich sults may be brought In the fédéral courts, since It contains 
provisions wholly Inapplicable to the procédure of the fédéral courts, 
\ among them belng a provision that, at a certain stage of the case, the 
treasurer may cause it to be removed Into the superior court for the 
county of Sacramento. 
S. Same— CiTizBNSHip— Kecbivebs of CorpokaTions. 

It Is only where the Jurisdiction of the fédéral courts dépends upou 
diverse cltlzenship that the cltizenship of a receiver of an incorporated 
party Is mâterial. If the' Jurisdiction is asserted on any other ground, 
the receiver stands upon the Same footing as the corporation itself. 

4 Same. , > • 

The provision In the constitution givlng the fédéral courts jurisdiction 
of controversles "between a state and citizens of another state, ♦ ♦ • 
and betweèn a state, or the citizens thereof, and foreign States, citizens 
or subjects" (article 3, § 2), does not Include an action against a state by 
a corporation created by açt of congress. 

Appeal from the Circuit Court of the United States for tlie North- 
ern District df Califomia. 

C. N. Sterry and E. S. Pillsbury, for plaintifE in etror. 

W. P. Fitzgerald and W. H. Anderson, for défendant in èrror. 

Before GILBEKT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBEET, Circuit Judge. The plaintifE in ertor, as receiver for 
the Atlantic & Pacific Kailroad Company, was the plaintifl in an 
action which was brought against the state treasurer of the state of 
California, under section 3669 of the Political Code of California, to 
recover |2,272.80 taxes, paid by said company for the year 1893, al- 
leging, in his complaint, that said railroad company was operating, 
underalease from, the Southern Pacific Eallroad Company, a certain 
Une of railroad in the state of California, over which leased Une the 
lessor company also ran its trains; that said Une of roàd, and the 
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rolling stock thereon, owned and operated by the Southern Pacific 
Railroad Company, were returned by that company to the state board 
of equalization for assessment for the year 1893, and were assessed 
to said Southern Pacific Company at a certain apportioned valuatiou 
per mile for ail of the road whichis covered by the lease; that the 
rolling stock on said leased road, owned and operated by the Atlantic 
& Pacific Railroad Company, was returned under protest by that 
company to the state board of equalization, and was by said board 
assessed for the year 189" to its said owner; that each of said com- 
panies paid the taxes levied upon its property: that the said rolling 
stock of the Atlantic & Pacific Railroad Company so assessed was not 
used alone upon the line of the leased road in California, but Was used 
in said company's trafiic in other states, and was constantly coming 
and going into and out of said state, and that the Atlantic & Pacific 
Railroad Company's headquarters and the situs of its rolling stock is 
in the county of Bernallio, N. M., in which county ail of its rolling 
stock was returned for taxation in 1893; that said assessment on the 
rolling stock of both companies using said road resulted in double 
taxation. The action was begun in the name of J. W. Reinhart, the 
former receirer of said road, and against J. R. McDonald, then the 
state treasurer. To the said complaint a demurrer was interposed, 
upon the grounds — First, that the court had no jurisdiction of the 
subject-matter of the action; and, second, that the complaint failed 
to state facts sufflcient to constitute a cause of action. The circuit 
court, McKenna, J., sustained the demurrer upon the second ground, 
but disposed of the question of the jurisdiction in the foUowing lan- 
guage: 

"The View that this is a suit against the state is presented by the attorney 
gênerai with great strength and 'plaiisibility. But, even if the contention be 
true, I think it is a fair deductiou from the authorities, as from principle, 
that, the right of suit against the treasurer of the state being giren, it may 
bè brought in the fédéral courts when other grounds of jurisdiction exist, 
as they do in this case. I do not thinli it is necessary to review the cases. 
They are very numerous, and the care of counsel bas cited ail of them." 
Reinhart v. McDonald, 76 Fed. 403. 

Upon writ of error from this court, the plaintiff in error contends 
that the circuit court erroneously sustained the demurrer, and the 
défendant in error ae-ain raises the objection which was presented 
in the lower court, that the court is without jurisdiction of the sub- 
ject-matter of the action upon the ground that it is an action against 
the state of California, and subject to the inhibition of the eleventh 
amendment to the constitution of the United States, which provides 
that "the judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another state, or by 
citizens or subjects of any foreign state." There can be no doubt 
that the action, although nominally against the state treasurer, is 
in fact an action against the state of California. From the time 
of the adoption of the eleventh amendment the suprême court of the 
United States has held that it should be construed fairly and liberally, 
and in consonance with its manifest purpose, and has established 
the doctrine that when, "the nominal défendants hâve no personal 



966 87' FEDBEAL EEPORTBB. 

interest in the subject-mâtter of the suit, but défend only as repre- 
senting the state, the state is the real party against whom the relief 
is sought, and this suit is substantially within the prohibition of the 
eleventh amendment." Hagood v, Southern, 117 U. S. 52, 6 Sup. Ct. 
608; Louisiana v. Jumel, 107 U. S.! 711, 2 Sup. Ot. 128; In re Ayers, 
123 U. S. 443, 8 Sup. Ct. 164, Louisiana v. Steele, 134 U. S. 230, 10 Sup. 
Ct. 511. In re Ayers, 123 U. S, 443,, 8 Sup. Ct. 164, Mr. Justice Mat- 
thews said, qf the purpose of the eleventh amendment: 

"It was thought to be rieither becoBaing nor convenient that the several 
States of the Union Invested with that large residuum of sovereignty which 
had net been delegated to the United States, should be summoned as défend- 
ants to apswer the complaints of private persons, whether cltlzens of other 
States p,r aliens, or that the course of their public policy and administration 
ai thelr public àffairs ^hould be subject to, and eontroUed by, tlie mandates 
of judlCial trlbunals wlthout their consent, and in favor of indlvidual Interests. 
To secure the manlfest purposes of the constltutional exemption guarantled 
by the, eleventh amendment requires that It should be interpreted, not llterally 
and too narrowly, but f alrly, and wltli such breadth and largeness as to 
effectualiy accomplish the substance of its purpose. In this spirit, it must 
be held to cover, not only' suits brought against a state by name, but those 
alsb a.galnst Its offlcers, agents, and représentatives, where the state, though 
not named as such, is, nevertheless, the only real party against which alone, 
in fact, tlie relief Is àslied, and against which the judgment or decree effect- 
ively opérâtes." , 

The présent case cornes clearly within the line of cases to which 
thèse woi-ds apply. It is a case in which the state of California is 
àlone interested as défendant. No personal relief is sought as against 
thé state trèasurer, no aet of his is brought in question, and no officiai 
misconduct is charged against him. So far as he is concerned, the 
action is -purely impersonal. It was originally begun against Mc- 
Dona,ld, his predecessor in oiflce. It is the aim of the action to recover 
from the etate trèasurer, in his ofQcial capacity only, money which 
bas be;en paid to the state for taxes, and mingled with other funds 
of the state. The money which the trèasurer receives as such is kept 
by him in the vaults of the state treasury. It is so required by sub- 
division 1 of section 452 of the Political Code. If a judgment were 
rendered for plaintiff in the.action, the trèasurer, upon the controUer'a 
warrant, would be required to repay the tax money ont of taxes so 
iilegally collected, and to pay.the costs out of the gênerai fund of the 
treasury. The money sï^ed Iqp was not originally paid to the trèas- 
urer. It did not pass through his hands, but came into the treasury 
through other offlcers. The state is the only party in interest. 

hPut, notwithstanding the eleventh amendment, the state may, by 
an act of its législature, permit itself to be sued, either in a fédéral 
,court or in its own courts. Jt is, contended by^the plaintiff in error 
that such permission bas been gmnted in the présent case by the pro- 
visions of section 3669 of the Political Code of California, which rçads 
as follows: 

"Sec. 3669. Eaeh corporation; person, or association asseSsed by the state 
board of equalization, must pay ta the state trèasurer upon the order of the 
controUer, as other moneys are reqqlred to be paid Into the treasury, the state 
and county, and city and county, , taxes each year levled upon the property 
■so assessed to it or him by sald board. Any corporation, person, or associa- 
tion, disçatisfied with the assessment made by the board, upon the payment 
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of;!tlie taxes due upon the assessment complalned ot; and thè flve per cent, 
added, i( to be added, on or before the flrst Monday ta Febru(iry,f and the 
flllng of notice with the controUer of an tatention to begin an action, œay, 
not later than the flrst Monday of February, bring an action against thè state 
treasurer for the recovery of the amount of taxes and percentage so paid 
to the treasurer, or any part thereof, and in the complaint may allège any 
fact tending to show the illegality of the tax, or the assessment upon which 
the taxes are levied, in whole or in part. A copy of the complaint and of 
the summons must be serreid upon the treasurer within ten days after the 
complaint has been flled, and the treasurer has thirty days within which 
to demur or answer. At thè tlme the treasurer demurs or answers he may 
demand that the action be trled in the superior court of the eounty of Sacra- 
mento. The attorney gênerai must défend the action. The provisions of the 
Code of Civil Procédure relàting to pleadings, proôfs, trials, and appeals are 
applicable to the proceedings herein provided for. If the final judgment be 
against the treasurer, upon présentation of a certlfied copy of such judgment 
to the controller, he shall draw his warrant upon the state treasurer, who 
must pay to the plaintiflf the amount of the taxes so declared to hâve been 
illegally coUected, and the cost of such action, audited by the board of exam- 
iners, must be paid ont of any money in the gênerai fund of the treasury, 
which is hereby appropriated, and the controller may demand and receive 
from the eounty, or city and eounty, Interested, the proportion of such costs, 
or may deduct such proportion from any money then or to become due to 
said eounty, or city and eounty. Such action must be begun on or before 
the flrst Monday in February of the year succeeding the year in which the 
taxes were levied, and a failure to begin such action is deemed a waiver of 
the rights of action." 

By this statute the state of California has made à gênerai provision 
whereby it consents to be sued in its own courts in actions bf the na- 
ture of the case at bar. Has it consented to be sued in the fédéral 
court? The state has the unquestioned right to sélect the forum in 
which it shall be sued, to prescribe the manner in which the suit shall 
be cbndiicted, and to impose upon the prosecution of the action any 
condition that may be deemed proper. It may even retract its permis- 
sion to be sued after an action has been begun. Railroad Co. v.Ala- 
bama, 101 U. S. 832. Examining the section just quoted, it will be 
seen.that conditions are impbsed which are wholly incompatible with 
a consent to be sued in the United States courts. It is made a condi- 
tion of the action that, at the time when the treasurer demurs or an- 
swers, he may demand that the casebe tried in the superiorcourt of the 
eounty of Sacramento. That condition is a valid one, and it conserves 
a substantial right to the state. It could not be corûplied with in an 
action in the United States court. No cause can be transterred from 
the United States circuit court for the Northern district of California 
to the superior court of the state of California for Sacramento eounty. 
Again, it is provided in the same section that "the provisions of the 
Code of Civil Procédure, relàting to pleadings, proofs, trials and ap- 
peals are applicable to the proceedings herein provided for." Althougli 
practice in the fédéral courts conforms as nearly as may be to that of 
the state courts in actions at law, there are certain features in which 
their procédure is controlled by acts of congress, from which the féd- 
éral courts are not at liberty to deviate in response to any provision of 
a state statutfe, and the clause of the language just quoted in référence 
to appeals could hâve no application whatever in a proceeding in the 
United States court. By this provision in regard to appeals, it was 
clearly the intention of the législature to make the suprême court of 
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the State of Câlifomia the dOurt «f last resort to pass upon ail ques- 
tions which might arise in such an action. It was intended that the 
rightâ ,pf litigants iù sucbà suit shoùld bé subject to the construction 
which that court should flrially sidbpt Thàt provision secures to the 
state the most substantial right which is conserved to it in the section 
just qûpted, and présents an insurmountable obstacle to the prosecution 
ôf the action in a Court of the United St^tçs. ' 

But it is urged by the plairitifE iji error tliat the Atlantic & Pacific 
Railroad Company is not a citizen of another state, nor a citizen or 
subjéct of a foreign state, but is a corporation created under an act of 
çongress for the ej^press pu^posé bf acting as an a^ènt for the fédéral 
governmeht, afld is therefore not am^ng those from whom, by the terms 
of the llth amendment, the power tû sue a state is withheld. The re- 
ceiver stands upon the footing pî the corporation itself . If the corpo- 
ration had the right to sue the stafèOlfCalifornia, the reèelver undoubt- 
èdly has succeeded to the right. ; It 4s only where the jurisdiction of 
the United States courts dépends upon diverse citizenship that the 
citizenship of the receiver is to be regarded. New Orléans v. Gaines' 
Adm'r, 138 U. S, 595, 11 Sup. Ct 428; Americaii Nat. Bank v. Na- 
tional Benefit & Casualty Co., 70 Fed, 420; Brisenden v. Chamberlain, 
53 Ped. 307. The efifect of the eleventh amendment was to overrule 
the décision of the suprême court in the case of Chisholm v. Georgia, 
2 Dali. 419, in which it had been said, under the terms of article 3 of 
the constitution, _extending the judicial power of the United States to 
controversiesjbetween a state and the citizens of another state, that a 
state was si^bject to a suit by a citizen of another state. Said Mr. 
Justice Matthews in Ee Ayers, above cited: "The very object and pur- 
pose of the eleventh amendment were to prevent the indignity of sub- 
ject:ing a state to the coercive process of judicial tribunala at the in- 
stance of private parties." In Hans v. Louisiana, 134 U. S. 1, 10 Sup. 
et. 504, it washeld that the purpose of the eleventh amendment was 
to recognize the sovereignty of the state, and to déclare that the judicial 
power of the United States was never intended by the framers of the 
constitution to estend to suits by individuals against a state, and that 
the amendment should not be so construed as to inhibit only suits at 
the instance of the particular classes of citizens named therein, but 
that it applied as well to suits against a state by its own citizens. The 
jurisdiction of the court in that case was invoked upon the ground that 
a fédéral question was involved in the eontroversy. The principles 
announced in the décision are conclusive of the question which is now 
before us. But we find a further and complète answer to the conten- 
tion of the plaintiff in error. The jurisdiction of the United States 
court in the présent case is not invoked upon the ground that the eon- 
troversy présents a case arising under the constitution or laws of the 
United States. Nor can jurisdiction be claimed upon the ground of 
the diverse citizenship of ttie parties, since, as we hâve seen, the state 
itself is a party. It must rest upon some other graut of jurisdiction. 
The only other grant under which it could be claimed is that which is 
contained in section 2 of article 3 of the constitution, declaring that the 
judicial power of the United States shall extend to controversies "be- 
tween a state and citizens of another state, * * * and between a 
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Btate or tbe citizens thereof and foreign states, citizens or subjects." 
The plaintiff in error must flnd in this provision his right to proceed 
in a fédéral court, and if the Atlantic & Pacific Eailroad. Company is 
not a citizen of a state, or a citizen or subjeet of a foreign state, the 
controversy is not among those of which jurisdiction is conferred upon 
the United States courts by the constitution. It follows that the cir- 
cuit court erroneously entertained jurisdiction of the cause. For want 
of jurisdiction the judgment of dismissal is afiirmed. 



KNOX ROCK-BLASTING 00. v. RAIRDON STONE CO. 
(Circuit Court, S. D. Ohio, W. D. June 21, 1898.) 

1. EqtJITT PlEADING— FORM OF PLEA. 

A plea sliould state some single objection to^ the plaintiff's case whicli 
would be a compiete défense eitlier to the whdle blU or to some distinct 
part of it. 

2. Same— Plea in Patent Suit. 

A plea to a bill In the usual form, charging Infringement of a patent, is 
bad where it allèges that during a certain period the patented device was 
experimented with by défendant by consent of complainant, and that with 
respect to other occasions it did not Inf ringe. 

8. Baue. 

A plea to the bill is inappropriate to suits in equity for Infringement of a 
patent unless in very spécial circumstances. 

This was a suit in equity by the Knox Rock-Blasting Company 
against the Eairdon Stone Company for alleged infringement of a 
patent. The cause was heard on motion to strike f rom the files a plea 
to the bill. 

Wood & Boyd and Bakewell & Bakewell, for complainant. 
J. E. Ramséy, for défendant. 

SEVEEENS, District Judge. The motion to strike the defend- 
ant's plea from the files must be sustained. To a bill in the usual 
form, charging infringement of a patent, the défendant pleads that 
during a certain period the patented device was experimented with 
by the défendant by consent of the complainant, and that with re- 
spect to other occasions it did not infringe. A plea should state 
some single objection to the plaintiff's case which would be a com- 
plète défense either to the whole bill or to some distinct part of it. 
This plea does neither, but consists of matter which would be a dé- 
fense for some of the period covered by the allégations of the bill and 
answers for the rest of the period. It bas been several times de- 
cided that a défense by plea is inappropriate to this class of cases un- 
less in very spécial circumstances, and I think the objections to it 
are re-enforced in this case by the gênerai rule of equity pleading to 
which I hâve referred. Sharp v. Eeissner, 9 Fed. 445; Hubbell v. 
De Land, 14 Fed. 471-474; Korn v. Wiebusch, 33 Fed. 50; Union 
Switch & Signal Co. v. Philadelphia & E. E. Co., 69 Fed. 833-835; 
Chishohn v. Johnson, 84 Fed. 384. Such cases as Leatherbee v. 
Brown, 69 Fed. 590, are distinguishable. There the whole matter of 
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âefensel'îii the càsë consisted of a siiiêle point, and the cases fall 
withiïl'ltîiè exception to tHe gênerai raie above stated. The motion 
"« ^staînèà.'' Lèavè is given to ans'wfer within 20 da^a. 



' SOTJTHEKN PAC. fi. 00. V. GEOEOK et al. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1898.) 
No. 398. 

1. Railboad Land Grants— Withdrawal of Lands— Prk-bmption. 

No vàlld prè-emption can tie made of lands which liave been withdrawn 
from settlement. and sale by tbe offlcers of the land department; and even 
if the ordeir ot wlthdrawal Is SUbsequently canceled, and a patent then 
Issues, no title passes, for the acts of the settler were in violation of law, 
and void, r 

S. Samk— WiTHDBAWAii bt'Opbration OF Law. 

The act of July 27, 1866, § 3, granting lands to aid in the construction of 
the Southern Pacific Kailroad Company, of Itself operated to withdraw 
from settlement the lands lying within the indemnity as well as the giant 
Umlts, from the date of flUng of the map of the gênerai route; and the sec- 
retary of the interlor had no power to affect the grantee's rights, or to 
authorize a pre-emption settlement on the lands, by subsequently cancel- 
Ing hls oTder withdrawing thé lands from settlement. 

8, SaMB— KOBFBJTUKB OP LAND QbAJST — POWBR OF SeQRETAHY OF IkTERIOH. 

Delay in constructing the poad, beyond the time limited by law, gives 
the secretary of the interlor no authority to reopen the lands to settlement 
by cancellng his order of wlthdrawal. A forfeiture of the railroad grant 
, can toe déçlared by congress alone. 
4 Samb— iifÇHiisoF Qrahtek. 

Wltère the granting act of itself Opérâtes to withdraw from settlement 
lands lying within the indemnity limits as well as within the grant limits 
(as in the case of, the grant q£ 1866 to the Southern Pacific Railroad Com- 
pany), lâches is not imputable ib the grantee, because of delay in com- 
pletlng its road and mailing ita Indemnity selectiohfe, iri a contest with dne 
who bas attempted to malie a pre-emption entry af ter the flllng of the map 
of gênerai route. . , ■ , 

Appeâl îvop. the Circuit Coqrt of the United States for the South- 
erh pistj?ict of California. 

William F. JSerrin, John Garder, and William Singer, Jr., for 
appellant ; 

W. 15. Wallacie, ^or appellees, 

• Bfefore GILBERT and MOBBOW, Circuit Judge8,;and HAWLEY, 
District 'Judge 

GILBEBT,' Circuit Judge. The Southern Pacific Railroad Com- 
jKihy brought suit against the appellees to obtaln a decree that the 
aÇpellees hold in trust a patent which Otto G'roeck received from 
the United 'States to a certain tract of land, which itis coùtended was 
land grauted; by the United States to the railroad cotnpany by the act 
of date July 27, 1866. Section 18 of said act authOrized the appel- 
lant to construct the railroad Which now extends from San Fran- 
cisco, by way of Mojave, to the Needles on the Colorado river. Sec- 
tion 3 provided as follows: 
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"Thati tliere be, and hereby Is, granted * * * every alternate section of 
public land, not minerai, designated by odd numbers, to the amount of * * * 
ten alternate sections of land per mile on eacb side of said railroad wben- 
ever It passes through any state, and whenever on the Une thereof the United 
States hâve fuU title * * * at the time the Une of said railroad is desig- 
nated by a plat thereof, filed in the office of the commissioner of the gênerai 
land office; and whenever, prior to said time, any of said sections or parts of 
sections shall hâve been granted, sold, reserved, oecupied by homestead set- 
tiers, or pre-empted, or otherwise disposed of, other lands shall be selected by 
said Company in lieu thereof, under the direction of the secretary of the 
interior, in alternate sections, and designated by odd numbers, not more than 
ten miles beyond the limits of the said alternate sections." 

Section 6 of the act prorided as foUows: 

"Ihat the président of the United States shall cause the land to be surveyed 
for forty miles in width on both sides of the entire Une of said foad after the 
gênerai route shall be fixed, and as fast as may be required by the construc- 
tion of said railroad, and the odd sections of land hereby granted shall not 
be liable to sale or entry or pre-emption before or after they are surveyed, 
except by said company, as provided in this act." 

The bill allèges that the appellant accepted the ternis of the grant, 
fixed the gênerai route of its road as contemplated by the act, and 
on January 3, 1867, filëd a map thereof in the ofiSce of the commis- 
sioner of the gênerai land oifice; that on that date the commissioner 
accepted and approved the map and the route designated by it, and 
on March 22, 1867, under the direction of the secretary of the in- 
terior, he withdrew the odd sections of land lying within 30 miles 
of the line of road from sale or location, pre-emption or homestead 
entiy; that on November 2, 1869, the secretary of the interior made 
an order declaring the withdrawal revoked; that on December 15, 
1869, the secretary suspended his order of November 2d ; that on 
July 26, 1870, the secretary restored the withdrawal of March 22, 
1867; that on August 15, 1887, the secretary declared the with- 
drawal of March 22, 1867, revoked, as to the indemnity sections 
thereof; that the appellant commenced to build its road during the 
year 1870, and completed the construction in différent sections be- 
tween that date and the year 1889, — ^the last section, extending 
from Huron westerly to Alcalde, having been constructed during 
the year 1888; that the land in suit is opposite to, and coterminous 
with, that section, and is within the indemnity limits of the grant, 
and is not included in any exception therefrom; that on Septem- 
ber 2, 1885, the appellee Groeck settled on the land in controversy, 
and during the same month flled his pre-emption claim therefor 
in the proper land office of the United States, and thereafter com- 
plied with the land-oflfice régulations, and on June 7, 1886, made 
préemption proof and payment for the land; that on April 11, 1890, 
patent was issued from the United States, conveying the land to 
him; that, as the appellant's road was constructed in several sec- 
tions, such sections were examined by commissioners appointed by 
the président, as provided by section 4 of the act, and that said com- 
missioners reported that such sections had been completed as re- 
quired by the act, and thereupon the président accepted and ap- 
proved the reports; that a map of the definite location of said sec- 
tion betweeh Huron and Alcalde was filed with and approved by 
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the.sécnetary of the interior où April 2, 1889, and the président àc- 
cepted and approved the commîsèioners' report on that section on 
November 8, 1889; that on JuJiylS, 1891, the appeilant, acting un- 
der the direction of the secretary of the interior, selected the land 
in suit, as granted to it by the act. To the bill of complaint the 
appellees flled a plea asserting the validity bf Groeck's pre-emption, 
and the title thereby acquired, and further alleging that in any 
event the appeilant, "by its long delay in asserting any claim to said 
land, in flling its map of deânite location, and in offering to* sélect 
said land, is barred by its lâches frofli asserting claim thereto." 
Upon the plea so interposed the court deuied the right of the ap- 
peilant to the relief prayed for, upon the ground of its lâches, and 
decreed that the bill be dismiësed. The questions presented upon 
the appeal are: First, was the land in controversy lawfully sub- 
ject to the pre-emption entry of Groeck? and, second, is the ap- 
pellant'S right to the relief sued for barred by its lâches, as alleged 
in the plea? 

The land in controversy was at the time of the entry by Groeck, and 
at the time when he took steps to acquire title thereto, withdrawn 
from settlement by the act of the secretary of the interior. It was 
land to which section 2258 of the Eevised Statutes applied, in de- 
claring that: 

"The foUowlng classes of lands, unless otherwise speciflcally provided by 
law, shall not be subject to the rlghts of pre-emption, to wit: First, lands 
included in any réservation by any treaty, law, or proclamation of the prési- 
dent, for any purpose." 

It is true that in 1891, at the time when patent issued, the order 
of withdrawal of March 22, 1867, had been set aside by the secre- 
tary of the interior; but, as vfe understand the décision of the su- 
prême court in the case of Riley v. Welles, 154 U. S. 578, 14 Sup. Ct. 
1166, no valid pre-emption could be made of lands which were with- 
drawn from settlement by the oflQcers of the land department, and 
such entry, if made, could not become the basis of title, even upon 
the subséquent cancellation of the order of withdrawal, since the 
acts of the settler upon such lands were acts done in violation of 
law, and void. This was held in a case in which "it was afterwards 
found that the law by reason of which this action was taken did 
not contemplate such a withdrawal." Wood v. Beach, 156 U. S. 
550, 15 Sup. Ct. 410. But it is urged that the act of withdrawal 
was a ministerial act upon the part of the secretary of the interior, 
such as could be set aside at any time by that officer, and that to 
permit a pre-emption entry to be made, as was done in this case, 
and to recognize its validity, was, in effect, to set aside the order 
of withdrawal, îind was tantamount to a cancellation thereof, so 
far as it included the particular lands so entered. The case of 
Riley v. Welles may be cited likewise in opposition to this contention. 
But it is not necessary to reâtthe question of the appellees' title 
upon the doctrine of that case^ alone. A careful considération of 
<jther décisions of the suprême^ court determining the nature of the 
right which the grantee of sufcii a grant acquires to lands within 
the indemnity limits, prior to the î time when deflnite location and 
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sélection cf lieu lands is made, leads us to the conclusion that, in 
the ease of a grant such as that qow under considération, by the 
opération of the terms of the grant itselt the indemnity lands are 
withdrawn from eettlement from the moment when a map of the 
gênerai route of the road is made and filed. It may be deduced 
"rom those décisions that the grant to the appellant conferred upon 
the grantee, within the indemnity limits, more than the mère right 
to initiate a title by sélection, and that the lands in the indemnity 
limits are as truly granted lands, within the terms of the act, as 
are the lands within the place limits. The différence is in the pre- 
liminary steps which are requisite to attach the title to the par- 
ticular tracts which are granted. Thus, the suprême court has 
held that, when the lands within the indemnity limits are ail needed 
to make up the granted quantity, the grant to the indemnity lands 
takes effect at the same time, and is of the same nature, as the 
grant of the lands in the place limits. St. Paul & S. G. E. Go. v. 
Winona & St. P. E. Co., 112 U. S. 720, 726, 5 Sup Gt. 334. In St. 
Paul & P. E. Co. V. Northern Pac. E. Co., 139 U. S. 1, 11 Sup. Ct. 389, 
answering the objection that no évidence was oflered showing a 
sélection of lieu lands, the court said : 

"It Is sufflclent to observe that ail tlie lands within the indemnity limits only 
made up in part for those deflciencies. There was therefore no occasion for 
the exercise of the judgment of the secretary of the interlor in selecting from 
them, for they were ail appropriated." 

But, where the lands in the indemnity limits exceed the total quan- 
tity which is granted by the act,* they remain afloat until sélection 
is made as required by the act. In Buttz v. Eailroad Co., 119 U. S. 
55, 7 Sup. Ct. 100, Mr. Justice Field, referring to section 6 of the 
Northern Pacific Company's act, said : 

"The act of congress not only contemplâtes the filing by the company in the 
oflBce of the commissioner of the gênerai land office of a map showing the 
deflnite location of the Une of its road, and limits the grant to such alternate 
odd sections as hâve not at that time been reserved, sold, granted, or other- 
wise appropriated, and are free from pre-emption, grant, or other claims or 
rights, but it also contemplâtes a preliminary désignation of the gênerai route 
of the road, and the exclusion from sale, entry, or pre-emption of the adjoin- 
ing odd sections within forty miles on each side until the deflnite location is 
made." 

In Northern Pac. E. Co. v. itfusser-Sauntry Land, Logging & Manu- 
facturing Co., 168 U. S. 608, 611, 18 Sup. Ct. 205, 206, the court said: 

"But beyond the signiflcance of the word 'reserved,' alone, there are other 
words in the act which, talïen in connection with it, make it clear that thèse 
lands do not fall within the grant. 'Otherwise appropriated' is one term 
of description, and evidently when the withdrawal was made in 1866 it was 
an appropriation of thèse lands, so far as might be necessary for satisfying 
that particular grant. It is true, it was not a final appropriation, or an abso- 
lute passage of title to the state or the railway company, for that was con- 
tingent upon things thereafter to happen— First, the construction of the road; 
and, second, the necessity of resorting to those lands for supplying deflcien- 
cies in the lahds in place; still, it was an appropriation for the purpose of 
■supplying any such deflciencies." 

Continuing, on page 611, 168 U. S., and page 207, 18 Sup. Ct, the 
court said: 
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"Neither Is it Intended to questlo'n' thë nile that the tltle to indemnity lands 
dates from sélection, and Dot from the graht. AU that we hère hold is that 
when a wlthdrawal of lands wlthin Indemnity limlts is made in ald of an 
earlier land grant, and made prlor to tlie filing of the map of definlte location 
by a Company ha ving a later grant,— the latter havlng such words of exception 
and limitation as are found in the grant to the plaintiff,— it opérâtes to except 
the wlthdràwn lands from the scopê of such later grant." 

In U. S. V. Southern Pac. R. Cô,, 146 U. S. 570, 600, 13 Sup. Ct. 
152, 158, the court said: 

"When the gênerai route of the road is thus fixed in good faith, and in- 
formation thereof given to tliè land dépârtment by flllng a màp thereof with 
the commissloner of the gênerai lynd^offlce or the secretary of the Interior, 
the law withdrawB from sale or ' pre-elnption the odd sections, to the extent 
of forty miles on each side. The pbjeet of the law in this particular is plain. 
It is to préserve the land for the company to which, in aid of the construction 
of the road, it is granted." 

In the case of Wood v. Beach, 156 U. S. 548, 15 Sup. Ct. 410, 
the land which was in controversy lay wlthin the indemnity limita 
of two railroad grants, — a grant to the Leavenworth, Lawrence & 
Galveston road, and a grant to the Missouri, Kansas & Pacific Rail- 
way. Act July 26, 1866. Wood made a homestead entry prior to 
the sélection of the lands in the indemnity limits by the railroad com- 
panies, but years after the lands had been withdrawn from s^le, pré- 
emption, or homestead entries, under two orders of withdrawal, — one 
for each company. In construing section 4 of the act granting lands 
to aid the; construction of the second road, in whjch it was prpvided 
"that as soon as said company shajl file with the secretary of the ip- 
terior maps of its line, designating the route thereof, it shall be the 
duty of said secretary to withdraiy from the market the lands granted 
by this act in such manner as m,ay be best calculated to effect the 
purposes of this act and subserve the public interest," the court said, 
"Thèse Mthdrawals were not merel^ executive acts, but the latter 
one, at least, was in obédience to i^e direct command of congress." 
If such withdrawal takes place by opération of law, as has been said 
by the suprême court in theée décisions, the secretary of the interior 
is powerless to aflect the rights of the grantee by setting aside his 
order of withdrawal. , Nor does he acquire such power from the fact 
that the period has expired within which the grantee is required to 
complète the road. The expiration of the time so limited by law for 
the constructioil of the road is a mg,tter which rests between congress 
and the grantee. The delay may afford congress excellent reason to 
déclare the land grant forfeited, but congress alone has the power to 
déclare such fprf eiture. After guch lands hâve once been set aside 
by congressioiial act, no authorjty is vested in the secretary of the 
interior, or in any officer of the land department^ to restore them, or 
open them to settlement. Nor Is any right conferred upon a pré- 
emption settler to take advantage of such default of the grantee. 
. It foUows from the rulings of the suprême court in the décisions 
to which we hav:e referred that the plea of lâches cannot avail the 
appellees. The lâches is said to consist in the long delay of the 
railroad company in çori,structing the road and selecting the indem- 
nity lands. Wè are unable to perceive how that delay has conferred 
rights upon the pre-emption settler, or how it now affords him ground 
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tp impute in^quity to the company. The companj owed no duty to 
any intended settler upon the public domain. The United States did 
not offer this land to Groeck, nor did it invite his occupancy or entry. 
Se was a trespasser on the premises. His pre-emption entry was 
not only void, but it was unlawful. Neither such an entry, nor the 
payment of the purchase price, nor the issuance of the patent, could 
place him in a position to plead lâches, as against the title asserted 
by the railroad company. Said the court in Wood v. Beach : 

"It Is clear that Mr. Wood acqulred no équitable rlghts by his occupation 
and settlement. He went upon lands whlch were not open to homestead or 
pre-emption entry, and cannot make his unauthorized entry the foundatlon 
of an équitable title." 

The appellees cite and rely upon the cases of Railroad Ce. v. 
Herring, 110 U. S. 27, 3 Sup. Ct. 485, and Galliher v. Cadwell, 145 U. 
S. 368, 12 Sup. Ct. 873. In the flrst of thèse cases the grant to 
the railroad company provided for the withdrawal when a map def- 
initely showing the line of road should be flled. The map was not 
filed until three years and a half af ter the passage of the act. During 
this period homestead and pre-emption entries were made. The 
court held that no obligation rested upon the govemment to with- 
draw the lands from sale until the grantee flled a map in the gênerai 
land ofiSce, deflnitely showing the entire Une of its road, and that in 
the meantime the lands were open to pre-emption and homestead en- 
try. It is readily seen that the facts in that case clearly distinguish 
it from the case at bar. In Galliher v. Cadwell it was said by the 
court: 

''Lâches is not, Uke limitation, a mère matter of tlme, but prlnclpally a 
question of the inequity of permltting the claim to be enforeed,— an Inequity 
f ounded upon some change in the condition or relations of the property or the 
parties." , 

There are no facts in the présent case to which that language 
is applicable. The appellant and Groèck were not in the attitude of 
pérsôns to whom the land in controversy was offered upon equal 
terms, giving to the flrst entryman the prior right. It was offered 
only to the railroad company. The facts stated in the bill and in 
the plea are insuflicient to show that the company has in any respect 
dealt inequitably 'With Groeck. This is not a case in which it has 
ielayèd enforcing its rights to the détriment of another. The delay 
in constructing the road and in selecting the lieu lands has worked no 
wrong to Groeck. So long as the United States made no complaint 
of the delay, no equity was created thereby in favor of any intending 
settler. And no such settler could take it upon himself to say that 
the grantee had forfeited any of the rights specifled in the grant. 
The company was not required to give Groeck notice of its rights 
in the promises. He was bound to take note of the law, which itself 
gave him notice. In short, no facts exist on which lâches may be 
imputed to the railroad company for any delay upon its part short of 
the statutory period of limitation whereby its right to obtain the 
relief sued for would be absolutely barrei The suit was brought 
within less than three years after definite location, which was the 
earliest time when sélection could hâve been made, in less than two 
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years after the issuancè of Groeck'a patent, and mttin tess than one 
yeà'r after sélection was mad'è; The decree will be reverèed, and re- 
mandêd to *he circuit court for further proceedings nOt inconsistent 
witi ttis' opinion.' 



BYLE et al. V. KNOWLES LOOM WORKS. 
(Circuit Court of AppealB, Thlrd Circuit. June 29, 1898.) 

1. CoNDiTioNAL Sales— BiGHTs OK Cbbmtors. , • 

In Peimsylvania a sale and delivery of Personal property^ wlth an agrée-, 
ment that the ownership shall remaln in the vendor until the purchase price 
is paid, is Void as to creditors of the Tendee and innocent pureliasers; and 
thls rule applies, whatever the form of t)ie agreement. 

2. Bailmbnt— RisHTS OF Cbeditor. 

Where persorial property is delivered under a contract of ballment, ac- 
companied wlth an agreement ior a future sale to the bailee on the pay- 
ment of a certain price, the ownership of the bailor Is preseryed, and the 
transaction is valid, even as agalnst the creditors of the bailee and Innocent 
purchasers. 

8. CONDITIONAI, Sales— RiGHTS OT, CKBDITORS— LEASB as SECUIfITY. 

In Peunsyivahla, a réservation of tltle, by an Instruniént In the forni of a 
lease, as security for the' purchase price of pérsonal property sold and de- 
livered, is unavailing as agalnst creditors and innocent purchasers; and 
it matters not that the lease was contemplated f rom the beginning, and the 
property delivered in pursuance of that contemplation. 
4. Kkplevin— Défenses— RiGHTS oF Mobtgage Bondholders. 

In replevin for' machinery soid by the plaintiff, \fith réservation of tltle 
as security for the purchase priée, the rights of Innocent mortgage bond- 
holders und^r a mortgage exeouted by the vendee are available as a dé- 
fense, i 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

This was an action of replevin by the Knowles Loom Works against 
William Ryle and othèrs to recover possession of certain machinery. 
In the circuit court, verdict and judgment were given for plaintiff, 
and the défendants sued out this writ of error. 

Eobert B. Honeyman, for plaintififs in error. 
Benno Loewy and J. M. Rommell, for défendant in error. 
Before AOHESON ànd DALLAS, Circuit Judges, and BRADFOED, 
District Judge. 

ACHESON, Circuit Judge. It is, and long bas been, the estab- 
lished rule in Pennsylvania that a sale and delivery of pérsonal prop- 
erty, with an agreement that the ownership shall remain in the vendor 
until the purchase price is paid, is ineffectuai and void as respects the 
creditors of the vendee and innocent purchasers; and the rule applies, 
whatever may be the form of the agreement. Haak v. Linderman, 64 
l'à. St. 499; Stadtfeld v. Huntsman, 92 Pa. St. 53; Thompson v. 
Paret, 94 Pa.St. 275; Brunswick & Balke Co. v. Hoovei-, 95 Pa. St. 
508;' Forrest y. Nelson, 108 Pa. Sti 481; Dearborn v. Raysor, 132 Pa. 
St. 231, 20 Atl. 690; Farquhar v. McAlevy, 142 Pa. St. 233, 21 Atl. 811; 
Ott V. Sweatman, 166 Pa. St. 217, 31 Atl. 102. But where pérsonal 
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property is delivéred under a contract of bailment, accompanied with 
an agrèement for a future sale to the bailee on the payment of a cer- 
tain price, the ownership of the bailor is preserved, and the transac- 
tion is valid, even as against the creditors of the bailee and purchas- 
ers. Eowe t. Sharp, 51 Pa. St. 26; Enlow v. Klein, 79 Pa. St. 488; 
Printing-Press Co. v. Jordan, 171 Pa. St. 474, 32 Atl. 1031. Within 
which of the two above-dtated rules does the présent case fall? The 
material facts are thèse: 

On March 16, 1895, the Cutter Silk Manufacturing Company signed 
and delivéred to the plaintiff in this replevin suit (Knowles Loom 
Workç), and the latter accepited and agreed to, the following written 

proposai or order: 

; "New York, March 16th, 1895. 
"Knôwlés' Loom Works— Gentlemen: Please bulld for us one hundred silk 
looms, 35 In. 20 harness 4x4 box, with multiplier and angular drive % each 
right and left, With Jacquards, 600 hooks rise and fall, three levers; price, two 
hundred and eighty dollars each. Terms of payment: Notes bearing interest, 
6 per cent, per annum, and maturing twelve months from the average date 
of dellvery, but to be written 'six months,' for convenlence, and renewed as 
per above. The Knowles Loom Works to own the machinery until pald for, 
as per their iisual form, and to hold, also, in first mortgage bonds of the Cut- 
ter Silk Mfg. Co., flfteen thousand [dollars], as collatéral security towards 
the payment of sald notes. Cutter Silk Mfg. Co., 

"By John D. Cutter, Prest." 

In pursuance of the contract thus entered into, the plaintiff deliv- 
éred to the Cutter Silk Manufacturing Company the specifled ma- 
chinery, and the same was set up in the company's mill ij,t West Beth- 
lehem, Pa.; the looms being fastened to the floor by the ordinary leg 
Bcrews, and the Jacquards attached to the looms. The delivery be- 
gan early in April. One-half of the machinery was delivéred and set 
up in the mill before May ISth, and ail of it was delivéred and set up 
before July 12, 1895, except 18 Jacquards, of the value of $810, 
which were delivéred shortly after the date last mentioned. On May 
18, 1895, the Cutter Silk Manufacturing Company, executed and de- 
livéred its mortgage on its mill, including "ail machinery now placed 
or hereafter to be placed on said mortgaged premises," to the E. P. 
Wilbur Trust Company, in trust to secure an issue of $100,000 of the 
mortgagor's bonds, payable to bearer ; and on May 22, 1895, the mort- 
gagee accepted the trust. The mortgage was duly recorded on May 
23, 1895. The price of the entire machinery delivéred as above men- 
tioned by the plaintiff was |29,650. For this sum the Cutter Silk 
Manufacturing Company on July 12, 1895, gave to the plaintiff its 
promissory notes, namely, its two notes dated July 12, 1895, payable 
in 30 days, one for |3,650, with interest, and one for $4,000, with 
interest; its four notes dated July 1, 1895, each for $5,000, payable 
six months after date, with interest; and its note dated July 1, 1895, 
for $2,000, payable six months after date, with interest. On the same 
day thèse notes were given, namely, July 12, 1895, the plaintiff and 
the Cutter Silk Manufacturing Company executed the f ollowing in- 
strument of writing: 

"Articles of agrèement made and coneluded this flrst day of July, A. D. 
1895, between the Knowles Loom Works, of Worcester, in the county of 
Worcester and commonwealth of Massachusetts, of the one part, and Ou t- 
87 F.— 62 
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ter'Sllfcilfg.rCtoi, of Betbleheiri, eoynty pi Lehigh, statg qf, Pemsylvanla, of 
the |Ot(ier part; LThei said Knowl«?i Xopm .Works dptb hereby renf unto' 
tlie said Cutter iglik'Mf g, Co. tbe following described propettif, 'to wit: 100-- 
35"— 20 hàrtiéès 4xa box sllk loom, witïi ifaicquards; jlkno ëàfd-GUttîng rûachllie, 
repèater, and prêssi— for the perlbdî'oîi one' year from 'theTûate hôreof, at a 
rental or prlëe oî tweiity-two thousiand dollar^ per lannum; sald rental to be 
paid on or bef^re the first day of Juty.i 1896., lï. The saîdv linowles Loom 
Works doth; agpeç to make a saïe, ôf sjiM mad^^ to' '?ala Cutter Sllk Mfg. 

C6., at any time prier tO the expiration' wf'tïiisïease; for' 'flïe' cash priée or sum 
of twenty-two thousand dollars, provided the hereln-: reSérved rental and In- 
surance shall'have been promptlypaldrând will aile*? as a'credit on such pur- 
chase ail of the $aâd reiital;»© paid. IIÏ. The sald Cutter Sllk Mfg. Co. agrées 
to pay, promptly aS;they shaU;,be|COEqe;aue,,^o the sàid Knowles Lôom Works, 
both the sàid rental and ail expenWesi inritrrrè'd by it during the continuance of 
this le^ise In. keeping sald machlnery insured; to maintain the same In good 
order and réjpâlr dûrlng sâld'term; and In the event of any fallure to pay the 
said rent as It béComes duèi or at thé terminatloii of this lease, t« Immediately 
surtender said machlnery to said: Enowles Loom Works, Its successors or as- 
signa, of Mlow it or them to retake possession of the same. In.witness where- 
of, thé Said parties hereunto set theirhamds and seals'the day and year flrst 
abov'e'Written. ^Kinowles Loom Works. [Seal.] 

' ■ "J. M. Russell. Cashler. 

"Cutter Sllk Mf g. Co. ■ [Seal.] 

':' John D, Cutter, Prest 
"Sealed and dellvered In présence of Frank B. Stevensv" 

The oral testimony respecting this paper was conflicting. Mr, 
Stevens, tlje.vice président of the, Cutter Sillj Manufacturing Com- 
pany, testified that a lease was never mentioued prior to Juiy 12, 
1895. On thie other hand, Mr. Markoe, who conductéd the original 
Hegotiations on the part of the plaiptiff, stated that it was "under- 
stood between Mr. Cutter and royseJf ^hat a lease would be drawn up 
tp that effect"; and upon cross-examination he testified thus: 

"X-Q. Wâs the Word 'lease' used between you and Mr. Cutter, or a sug- 
gestion about réservation of title? A- The question of lease,— that the looms 
were tOîSemaln the property of the JÇnpwles Loom Wprks until paid for. By 
the Conrt: X-Q. Was it sald tow? j^., Tie usual form that our people used 
for leasë at thàt tlme. X-Q. Theri thé '.Word 'lease' was inentloned? A. It 
was." '-'■■■ ■. . ■- 

The Cutter Silb -Manufacturing Company paid its. two notes at 30 
days, aggregating |7,650, at orbelorethe matupity thereof. Its other 
notes, raggcegatingf 22,000, were renewed at maturity. The renewai 
notes werftiQot paid. On Marcbi 30, 1896, the Cutter Silk Manufac- 
turing Cofiîpany made a voluntary assignment f pp. the benefit of its 
créditera. ;;;Before this assigument art. least |45,O0O of the bonds se- 
cured by the mqrtgage of May 13, 1895, ;had been negptiated, and were 
in the hamds ofbona fide holders: lor yalue. Prior to the bringing 
of this puit the défendant William Ryle had become the purchaser 
and holderoffthese bonds, and he had also purchased the equity of 
rédemption in the mortgaged premiseg f rom the voltptary assignée, 
and he was in- possession of the mill and machinery when the writ of 
replevin issued. ;, ; -.'^ 

The court below instructed the jury, as matter of law, that the trans- 
action between the plaintiff and the Cutter Silk Manufacturing Com- 
pany respecting this machinery was a bailment, and, therefore, that 
the plaintiff had a right to recover the value of the machinery in this 
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action. The only question submitted to the jury was that of value. 
We are now to détermine whether thèse instructions were correct. 

In our treatment of this case, we naturally begin with the paper 
of March 16, 1895, showing the original contract relating to this ma- 
chinery. SubstantiaJIy the whole of the machinery was delivered on 
the footing of that paper alone. It was the only contract on the sub- 
ject in existence when the trust mortgage took eiïect. Now, the 
paper of March 16th fixed the purchase price of the machinery, and 
the terms of payment. Interest-bearing notes were to be given and 
received in payment; and, what is very signiflcant, the Knowles 
Loom Works was to take and hold |15,000 of the mortgage bonds of 
the Cutter Silk Manufacturing Company as collatéral security for the 
payment oî the notes. Thèse provisions, we think, plainly import 
a sale of the machinery. The stipulation that the Knowles Loom 
Works was "to own the machinery until paid for" seems to us to 
négative the idea that the parties had in view a bailment (Summerson 
T. Hicks, 134 Pa. St. 566, 569, 19 Atl. 808); for, upon a bailment, 
ownership remains in the bailor, as of course. This stipulation im- 
plies a sale with a réservation of title, to secure the purchase price. 
A lease is not named in the paper. If, however, the words "as per 
their usual form" are ref érable to a lease, they must be read in con- 
nection with the contexte "The Knowles Loom Works to own the 
machinery until paid for, as per their usual form, and to hold, aleo, 
in flrst mortgage bonds of the Cutter Silk Mfg. Co., fifteen thousand 
[dollars], as collatéral security towards the payment of said notes." 
If a lease was hère contemplated, undoubtedly it was a lease to secure 
the purchase price of the machinery. The oral testimony put no 
différent face upon the matter. But it is the declared law of Pennsj'l- 
vania that a réservation of title, by an instrument in the form of a 
lease, as security for the purchase price of personal property sold 
and delivered, is unavailing as against creditors and innocent poar- 
chasers; and it mattere not that the lease was contemplated from 
the b^inning, and the property was delivered in pursuance of that 
contemplation. Brunswick & Balke Co. v. Hoover, supra; Parquhar 
V. McAlevy, supra. In Cooper v. Whitmer, 6 Atl. 571, the suprême 
court of Pennsylvania said: 

"Xhe Word 'lease' being by common consent part of the written contract 
of the parties, the case cornes clearly within the ruling of this court in Bruns- 
■wick & Balke Co. v. Hoover. 95 Pa. St. 508. The agreement is, beyond doubt, 
a sale of the property, With a provision for a lease security which was good 
enough between the parties, but worthless as against creditors." 

In Farquhar v. McAlevy, as in Brunswick & Balke Co. v. Hoover, 
the lease was stipulated for in the original contract, which, as hère, 
was in the form of an order for machinery. 

We flnd nothing in what was done on July 12, 1895, to change the 
complexion of the case. Evidently the short-time notes for |7,650 
were given and taken on account of the purchase money of the ma- 
chinery. It is idle to suggest that thèse notes represent rent. They 
were not embraced in the so-called lease executed that day. That 
instrument covered only the balance of the purchase price, namely, 
$22,000, for which the other notes were given. The paper calls for 
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"a ï;ental or price of twenty-two liiousand dollars per annum." Thia 
waa rehtal in name, but price in fact, The lease ran for a single 
year only, and this large lump siini waS te be paid at the énd of the 
ymr, or before. Eegarding the twô instruments of March 16th and 
July i2th as parts of one and the same transaction. — which is the 
mo^t favorable view that can be takën for the Knowles Loom Works, 
—the conclusion is irrésistible that the transaction was not a bail- 
pient, but a sale, of the machinery, with a lease security for the price. 
éhQ case is not distinguishable from thoèe of Brunswick & Balke Co. 
V. Hoover, Cooper y. Whitmer, and Farquhar v. McAlevy, supra. 

In Summerson v. Hicks, supra, the parties, under date of October 
31, 1885, signed the foUowing paper: 

"This Is to certify that I hâve thls day leased to John Summerson 1 pair 
,of darli-bay horses, for the sum of one hundred and twenty-five dollars, to 
be paid by the flrst of April, 1886; and In case the sald John Summerson shall 
fail to make such payment as above agreed, to me (Mary HIcks), then I shall 
hâve fnll and free possession of said horse team; and It is further agreed that 
the ownership shall remaln In hands of Mary HicUs until payment is made in 
fuU." 

Concerning this papei* the suprême court of Pennsylvania, speaking 
by Mr. Justice Mitchell, said: 

"It is called a lease, but It is manifestly a sale. No term Is stlpulated for 
the hiring, or any rate per liionth or per annurn. On the contrary, it is merely 
said that the horses are leased for a lump sum of one hundred and twenty-flve 
dollars. But what Is conclusive of the character of the transaction, is the 
stipulation that 'the ownership shall remain in Mary Hlcks until payment is 
made in full.' If It was merely a hiring, the ownership would hâve remained 
in Mrs. Hicks ail the tlme, wlthout any such stipulation." 

Ail the indicia of a sale hère commented on are présent in this 
case, taking into account the two papers of March 16th and July 12th. 

The authority of the décisions upon which we base our judgment 
is not in any degree shaken by the case of Printing-Press Co. v. Jor- 
dan, 171 Pa. St. 474, 32 Atl. 1031. There, while the original inten- 
tion of the parties was to make a sale, yet, before their purpose was 
consummated, and when the flrst agreement still remained wholly 
executory, it was superseded by a con tract of bailment. The print- 
ing press had not been delivered or accepted, but had been set up 
for trial, merely. No intervening rights had sprung up, and the 
parties were entirely free to contract with respect to the press. Hère 
the facts are essentially différent. As we bave seen, the great bulk 
of the machinery was delivered and accepted under the flrst contract, 
and the property had become subject to the trust mortgage before the 
second instrument was executed. 

To the amount of $45,000 of the mortgage bonds, the défendant 
William Ryle is cl'othed with the rights of the original bona flde 
holders, who took them, it would seem, free from notice of the alleged 
lease. Portèi^'v. Steel Co., 122 U, S. 267, 283, 7 Sup. Ct. 1206. As 
against the inhocent mortgage bondholders, and those claiming under 
. them, the plaintiff had no right to strip the mill of this machinery and 
carry it away. tJndoubtedly thé rights of the mortgage bondholders 
are available as a défense hère. In replevin a plea of property puts 
the plaintiff to proof of title in himself, and his right to exclus ye poa- 
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session. Keinheimer v. Hemingway, 35 Pa. St. 432, 438; Mathias v. 
Sellers, 86 Pa. St. 486, 492. Tlie judgment is reversed, and the cause 
is remanded to the circuit court, with direction to set aside the verdict 
and grant a new trial 



In re BLOCH. 

(District Court, W. D. Arkansas. March 18, 1898.) 

1. Habbas CoRPns— Akbest for Extradition— Identity of Prisoneb. 

In habeas corpus proceedings for the discharge o£ a prisoner held under 
an extradition warrant issued by the governor of a state, the question of 
the prlsoner's identlty cannot be ralsed by demurrer to the return of the 
officer to the wrlt. 

8. 8ame— Récitals in Extradition Warrant — Bubden of Proof. 

In habeas corpus proceedings for the discharge of a prisoner held under 
an extradition warrant issued by the governor of a state in conformity 
with the requirements of the act of congress, a récital in the warrant 
that the prisoner is a fugitive from Justice wlU be taken as true until 
overcome by satisf actory proof. 

8. Extradition — Fugitive fkom Justice. 

Where one bas left the state In which he iB Indlcted for a crime, he is a 
fugitive from justice. In the sensé of the act of congress relating to the 
extradition of criminals, whatever may bave been bis motivé in leavlng 
the state. 

4 Same— Habeas Corpus Proceedings — Mattebs Considered. 

In habeas corpus proceedings for the discharge of a prisoner held under 
an extradition warrant issued by the governor of a state, the fédéral 
court will not consider or pass upoq any matters of défense to the indict- 
ment upon which the extradition is based, nor a charge that the réquisi- 
tion proceedings are Instlgated by malice, and intended to annoy and 
harass the petltionfer. 

Hill & Brizziliara, for petitioner. 

Haynie E. Pearson and Read & McDonough, for People of State 
of Illinois. 

KOGEES, District Judge. The petitioner sued out a writ of ha- 
beas corpus for his release from the arrest of T. W. Bugg, sheriflE 
of Sébastian county, ArL, and his deputies, and one Frank Tyrrell. 
The said sheriff, having said Bloch in custody, flled his response to 
the writ, alleging, in substance, that he had arrested the défend- 
ant and held him in custody under a writ issued by the governor 
of Arkansas, commanding him to arrest the said Abe Bloch for a 
crime under the laws of the State of Illinois, known as "confidence 
game," the said warrant for the arrest of the said Abe Bloch being 
issued by the governor of the state of Arkansas upon demand by 
the governor of the state of Illinois, the said demand being accom- 
panied by a copy of the indictment against the said Abe Bloch, 
which indictment was duly authenticated, ail of which is shown in 
said warrant, which is thereto attached, and the said Abe Bloch 
being a fugitive from justice from the said state of Illinois, which 
is also shown by the said warrant thereto attached, and that he 
holds the said Abe Bloch in obédience to the said warrant, ready 
to be turned over and delivered to the agent of the state of Illinois, 
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Fraûk Î!yl;rell, whois présent to receive the said Abe Bloch, and 
co'Eiféy tinl to the state of Illinoiis, to be dealt with according to 
laW and justice. The writ of thé goveraor attached to said re- 
sponse recites the following facts: That the governor of the state 
of Illinois had issued a writ Or réquisition, accompanied by a copy 
of the indictment in said state of Illinois, which is duly authenti- 
cated, demandiug the hody ' bf Abe Bloch, chargea in said state 
with the criine of confidence game, which is di^ly certifled to he a 
crime under the laws of sajd state; and that it having been shown 
by satiëfeictory évidence that the said Abe Bloch fled irom the jus- 
tice of sa^d^tate, and hae probably takeû refuge in the state of Ar- 
kansas, to tbe end, therefore, that justice may be done in the prem- 
ises, the sherifE of any county, in the state bf Arkansas, is com- 
manded to take the body of the said Abe Bloch, and him safdy 
keeif/ and cause him to be delivered to Frank Tyrrell, the agent of 
the state, of Illinois, tb bë taken into Said state, that he may be 
dealt with; as law aiid justice , require. This respoftse with the 
writ attached thereto is sufifîcient in form, and conforme in ail sub- 
stantial particulars to the requirementa of the constitution and laws 
of the -IJittittefl 'States , for the extradition of' fugitires from justice. 
The authority -for the issuàilce of the ',writ by the' governor, and 
its exécution by the sherifE, are f ully made to appear, and it is not 
contended that the papers are not, in ^very respect, regular on their 
face.- ^.. ■■! ■ ■ ^' . ; ^ . ,.:■ ,., '!,., J.:. . ■ ' 

A démarrer was interposed to the response of the sherifï. This 
demurrer concèdes the tçiath ôf àll the allégations set forth in the 
respouise. It segksto raise tw;0 questions: First, that the Abe Bloch 
under arrest is not identifled as the Abe Bloch under arrest; second, 
that the response is insuffîeient in law. The first question cannot be 
raised by demurrer. That ground of deraurrer is in the nature of 
à spèakin'g demurrer; that is to sày,.ït< undertakes to raise a ques- 
tion of fact, whereas the office of a demurrer is to test the suffi- 
ciency of the facts, admitting themto be true. The second ground 
of thé d'emu'rrér, namely, that the response is insuflBcient, I think, 
is wholly Without merit. Every fact reqhired by the act of con- 
gress for'the Extradition of fugitives from justice is made to appear 
by the regpçnse of the sheriff; and the exhibits attached thereto. 
The demurrer therefore shbùld be overrttled. 

The petitioner also filed a reply tO the response. It is long, and 
no good purpose can be subserved by setting it out at length. Sufflcè 
it to say, I regard theihatter set uj therein as irrelevant and im- 
material. It'appears by ,thè response, and I thihk conclusively in 
conûection w'ith the record ihtrodUçed in évidence, that the peti- 
tioner is ,thë Abe Bloch named in the writ. The chief point sought 
to be raised jby the response is as to whether or not Abe Bloch 
is a fugitive from justice. Prima facie the flnding of fàct by 
the governor, ajid which is recited in the body of the writ, to wlt, 
"and it 'jiaying beeh shoWn by satisfactory évidence that the said 
Abe Blpeh fled from the justice of said state, and has probably 
taken, iè'fùge in the state of Arkansas," must be treated as true. 
lïas this prîiiïk raciè case been oterturiiéd by thé' response? I 



IN HE BLOCH. ; ' 983 

do nôt 'think it has. It is shown on the face of the response, and 
appears from a côpy of the indictment filed with the papers in the 
case, that the crime alleged against him was committed oh the 
Ist day of November, 1897, in Cook county, 111.; and it also ap- 
pears from the response thât the said Abe BloCh was in Cook county, 
m., on the Ist day of November, lS97, and remained there "many 
days after the flrst" It also appears from the response that after 
that time, and during the month of November, défendant absentçd 
himself from the state of Hlinois, and since that time bas been 
in the state of Arkansas. Under the law, the court is of the opinion 
that thie response, instead of removing the prima facie case made 
by the governor's writ, confirms the f act recited in the governor's 
writ that the said Abe Bloch is a fugitive- from justice. 

The suprême court of the United States, in Eoberts v. Eeilly, 116 
U. S. 80, 6 Sup. et. 291, in consjçjering the question as to whether 
a person demanded was a, fugitive from justice, say; 

"It is conceded that the détermination of the fact by the executive of a 
state, In issuing hia warrant of arrest upon a demand made on that ground, 
whether the writ contains the récital of an express flnding to that effect or 
not, must be regarded as sulHcient to justify the removal until the presump- 
tion In its favor is overturned by contrary proof. Ex parte Reggel, 114 U. S. 
642, 5 Sup. et. 1148. * ♦ ♦ To be a fugitive from Justice, in the sensé of 
the act of congress regulatlng the subject under considération, it is not nec- 
essary that the party charged should bave left the state in which the crime 
is alleged to hâve been committed, after an indictment found, or for the 
purpose of avoiding a prosecution, anticipated or begun, but simply that hav- 
ing within a state committed that which by its laws constitutes a crime, when 
he is sought to be subjected to its criminal process, to answer for his offense, 
he bas left its jurisdiction, and la found within the territory of another." 

This décision is supported by innumerable authorities, and I think 
is setfled law in the fédéral and other courts. I need not take the 
time to collate them. See Ex parte Brown, 28 Ped. 653 ; In re Voor- 
hees, 32 N. J. Law, 141; People v. Pinkerton, 17 Hun, 199; U. S. v. 
Smith, Bruner, Col. Cas. 87, Fed. Cas. No. 16,332; In re Keller, 36 Fed. 
681; In re White, 5 C. C. A- 29, 55 Fed. 54; State v. Eichter, 37 ilinn. 
436, 35 N. W. 9 ; Hibler v. State, 43 Tex. 197 ; In re Koberts, 24 Fed. 132 ; 
In re Kingsbury's Case, 106 Mass. 223; Ex parte Swearingen, 13 S. C. 
74; In re Greenough, 31 Vt. 279; In re Adams, 7 Law Rep. 386; Jack- 
son's Case, 12 Am. Law Rev. 602; Ex parte Smith, 3 McLean, 131, 
Fed. Cas No. 12,968. 

In Ex parte Dawson, 28 C. 0. A. 681, 83 Fed. 306, the court of ap- 
peals of the Eighth circuit, say: 

"And where the réquisition and a copy of the Indictment accompanying it 
are not made a part of the return, and the warrant alone, as in this case, is 
before the court, it must show: First, that a demand by réquisition has 
been made for the party in çustody as a fugitive from justice; second, that 
the réquisition, was accompanied by a copy of an Indictment or affldavit 
charging the commission of the offense; that the copy of such indictment 
or affldavit was certlfled by the governor of the state maliing the demand, 
as authentic,"— citing Roberts v. Eeilly, 116 U. S. 80, 6, Sup. Ot. 291; Ex parte 
Reggel, 114 U. S. 642, 5 Sup. Ot 1148; In re Doo Woon, 18 Fed. 898; Ex parte 
Smith, 3 McLean, 121, Fed. Cas. No. 12,968; People v. Donohue, 84 N. Y, 438. 

The papers in that case did not strictly conform to the requirements 
of the act of congress. In the case at bar they do. In that case the 
court said : 
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i 'l'ÏJiÇ; fédéral court wiU not, however, on habeas corpus, dlscharge a prlsoner 
Qhargéd 5f;lth a violation of the crimlnal laws of one state, and apprehended 
iii another, where It appears' by the récitals contained in ttie warrant by 
vlrtue ôf whleh he was arrested, and the record of the extradition proceedings, 
that any right, privilège, or Immunity secured hlm by the constitution and 
laws oftUe United States wlU be -violated by remanding him to the custody 
of tl^e agent of the State demanding hlm." 

It will be seen from an exànaiûation of the cases cited precisely 
what is required under the àct bf-tioûgress in order to secure the 
extradition of a fugitive from justice, and it will appear that where 
the papePs show on their face that the petitioner is indicted for the 
commission of a crime in ahother state, and has left that state, in 
law hef iâ à fugitive from justice, whatever his motive in leaving the 
state where the offense waa cômïnitted may hâve been. 

The respohse sets ap the stâtuté of limitations of former trial and 
acquittai for the same offense. It is siifiicient to say that matters of 
that kind, and ail other mattefs ôf défense, must be referred to the 
courts in IJlinois. The response alsbcontains matter tending to show 
that the réquisition papers hâve beën set on foot and are instigated 
by malice, and not in good faith, and are intended to harass and an- 
noy the petitioner. It is sufiScient to say that thèse are matters which 
must either go to the courts in Illinois, or to the governor of the 
state of Arkftnsas, who issued the warrant. It is not a question that 
this court has a right to pass upon under habeas corpus. Nor do 
they, if true, constitute any predicate for affirmative relief by the 
court, ' 

The court Will overrule thé raotion to strike, and let the answer 
stand, but flnds the fact to be that the Abè Bloch under arrest is the 
Abe Bloch designated in the ÀVrit of the governor, and is, in law, a 
fugitive'from justice from the state of Illinois. The court is therefore 
of opinion that the writ should bè denied ; that his pétition be dis- 
missed ; and that he be remanded to the custody of the sheriff of Sé- 
bastian county, Ark., to be déalt with according to law, and in con- 
formity with the writ under which he w£is held when the writ of 
habeas corpus was sued out. 



, UNITED STATES y; PETERS. 

(Circuit Court, D. Washington. June 15, 1898.) 

Chiminal Law— Plba of Pormek JEorARof. 

A plea of former jeopardy set up certain prior proceedings had In the 
same court under the same indtctment. Counsel for the government hav- 
ing objected thereto, the court treated his objection as a demurrer to its 
sufflciency in law, and thereupon overruléd the plea. The trial then 
went on, wlthout objection by défendant to the subséquent proceedings. 
Held, that tljere was no error in' thus proceeding with the cause without 
first settlng down the piea for trial, as the only question arising thereon 
was one of là'w, Which was flnaliy disposed of by the former ruiing. 

BuPFiciENcy: oP Indictmknt— Motions to Qcash. 

Rev. St. I 1025, forbidding the court to quash an indictment for defect 
of form, malies it unnécessary, in criminal indictments, to repeat an aver- 
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ment contalned In the flrst count, where subséquent counts refer back 
to the flrst, and are thereby rendered sufflclently explicit in statlng the 
offense. 

8. SAMB — EVIDBNCB. 

An indictment chargea the maklng of false entrles In the books of a 
national bank for the purpofee of showlng that on a certain date a county 
treasurer deposited $10,000 "spécial," which was drawn out again a few 
days later. Evidence was offered by the government to prove that no 
such deposit was made, and the treasurer himself was called by it, and 
testlfied that he had some recollection of havlng deposited a large sum 
about the tlme in question. Thereupon his books were produced, and, 
after he had testlfied that he believed them to bè correct, he was p9rmitted 
to testify as to the entrles thereln on the dates referred to. By thèse 
entries it did not appear that $10,000 had beeh either deposited in bank, 
or drawn from the cash on band. The treasurer, however. then reit- 
erated hIs former stàtement, and was even more positive that 'he had 
made the deposit. . Held that. In view thereof , there was no prejudiclal 
error In admlttlng his testimony as to the book entrles. 

4. National Banks— Falsb Entries— "Spécial* DBi?oajTS. 

If money is left wlth a national bank in a sack, wlth the express under- 
standing that it is not to be mingled wlth the bank' s funds, but the 
identlcal bills or coins are to be returned in the same condition, and 
this is donc to make a showlng of nioney to a bank examiner, as Jf it 
were the money of the bank, then the entry thereof on the books of the 
bank as money deposited iS' a false entry. 

B. Bamk— Instructions— Intbnt. 

If the jury be charged that a false entry on the books of a national 
bank alone gives rise to the presumption, not only that the entry was 
made wlth criminal Intent, but also wlth knowledge of Its falsity, but 
elsewhere in the charge it was said that a false entry must be known to 
be false, and designed and Intended to decelve, the charge is not erroneous. 

6. Samb. 

Where the court bas several times stated to the jury that the Indictment 
charges the maklng of false entries in the books of the bank, wlth intent 
to decelve the bank examiner, and the maklng of false reports, wlth intent 
to decelve the comptroller, it Is not mlsleading to thereafter say that 
défendant Is guilty if he made such false entrles and report "with the 
intent mentioned in the statute," altbough the statute mentions several 
; other intents. 

Wilson E, Gay, U. S. Atty. 

W. H. Pritchard, W. H. Bogie, and Beverly Waugh Coiner, for de- 
fendant. 

GILBERT, Circuit Judge. The défendant was indicted upon 46 
counts, charging him with violating section 5209 of the Revised Stat- 
utes, in making and causing to be made certain false entries in the 
books of the Columbia National Bank of Tacoma, Wash., and in 
certain reports and statements of the condition of said banking associ- 
ation to the comptroller of the currency, with intent to deceive the 
said comptroller of the currency of the United States. Upon a second 
trial of the cause the défendant was found guilty as charged in the 
indictment under counts 23 to 46, inclusive. The défendant now 
moves for a new trial upon several grounds, the flrst of which is 
that the court erred in proceeding to the second trial without dispos- 
ing of a plea of former acquittai which was flled by the défendant 
after the flrst trial. Upon the flrst trial the verdict of the jury was aa 
follows: 
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'',"ive, tlie jfilryîfâpaiieled In tîié' 'aboVé-eatîtled eatise, tind the défendant, 
Williams g: 'Pfetèi^rgiïïlty as ahaipg*é#' 'In' thëindlctment, in falsitying the 
returns to the comptroller of currency, and also books of the Colnmbia' Na- 
tional Bank; and on balance o£ counts we do not agrée." , , 

Tbe pleaof former aeqaittal setlorîth thisyerflict and the proceed- 
ings upon the former trial, and' àir^edthat because the; jury was dis- 
charged ibjr'tliié C^iirt frOm furthefët^nsideration of thé îndictment, 
and irom réiiaéring a verdict on 'âli'tixè dounts on that trial, the court 
could not proceed to a second trial, and that, inasmuch as the défend- 
ant had once been put ih jeopardy upon ail the counts of the indict- 
nierit, the disChatge of thé jti^ 0|)éra]tëd as an acquittai of the défend- 
ant uppn ail said charges, yponrtûè iiefendant's motion for a new 
trialj'tke flrst verdict was setasîdé, and a new >trial was ordered. 
ThërèaftËr the foUowing proceeding was had in référence to the plea 
of former acquittai: - ;k ■ 

'"pifis cause çoming'on to'tJé hMM, thereupon tbe défendant, William Û. 
Pete^s, moréd the court for leàve tô'lîlfe his plea df fortnèr jeopardy to' counts 
brie ti^ twehty-two, bbtli inclusive, 6f 'fefe IndiCtment lierein, atd his plea of 
fbrmft; "acquittai to counts twènty-tlijféé to fdïty-Six, both inclusive, of said 
indiqtment, ■Which leave was given, a,nd' said pleàs were thereupon flled. And 
theréûpon the' district attorney mpved'the court for lèave to enter a no lie 
prosequi as to counts two to twerity-two, botK inclusive, df said indtctment, 
which was granted, and a noUe prosequi was thereupon entered and said dé- 
fendant disfrhâfged as to said counts' two to twenty-two. And thereupon, 
ui)dn the statein'«nt by the district attorney that he intended to introduce no 
evldéiice toudbing thé aatters âlleged- in count one, except évidence to prove 
the Organlzktion of Ihe CdlUmbia National Bank, Its location, and the ap- 
polntmént, quàliflcatlon, and actingof défendant' as its ca«hier, and to prove 
venue, the court overruled said plea s as to count one, and also as to coun|;s 
twenty-threeto forty-six, inclusive.,. ,T>9 which action of.,J;he court In ovér- 
ruling said pleas as to count one and counts twenty-three to forty-six, inclu- 
sive,, the defçEdant excepted, and , bis e^pftption was allowed." 

. Counsel fpr the defeniàà]at''tiO]sy,,,jirge,, as ground for setting aside 
the second verdie^ that the spsoiàl, plea was not set down for trial 
and disposed of before proceeding to trial on the plea of not guilty. 
It may be said in answer to this that the disposition made of the 
plea as recited in the order above quoted was at the time considered 
final by eotirt and counsel, and no objection was made to proceeding 
to trial on the plea of not guilty upon the ground that further action 
had not been taken in regard to the plea of former acquittai. There 
was ho occasion to hâve the plëa set for trial, or tb adduce évidence 
ùpon the issue presented Ijy it The plea in this case is not like the 
èrldin'ary plea of a former acquittai. It referred solely to proceeding» 
which had béèn had in thé court in Which the cause was pending, and 
con'cerning wliich the court: needeâ ûo évidence, and could take noue. 
The Ohly question presented by the pléà was a question of law. That 
question was whether or not the verdict rendered upon the first trial 
opérât ed to acïiuit the défendant upon ail the counts of the indictment. 
It wili be nbtfed that as to the counts on which the former verdict was 
silent, and on%hi(îlithë jury could not agrée, the court, in disposing of 
the pleâj directed that those counts be dismissed. In overruling 
the plea the court treated the objection of counsel for the government 
thereto aS a demurrer to its sufflciency in point of law, and considered 
and passed npon the légal question which it presented. If the plea 
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had been set down by the court for f urther considération or trial, 
nothing more could hâve been done than was done upon the flrst hear- 
ing thereof. Its sufflciency in law was passed upon and adjudicated, 
and the defendant's counsel acquiesced therein, so far as they could 
acquiesce by their failure to object te the subséquent proceedings. I 
can see no error, therefore, in proceeding to the second trial with- 
out having taken further action in regard to the plea of former ac- 
quittai. 

It is next urged that the counts in the indictment upon which the 
défendant was tried are radically defective, for the reason that in 
none of said counts, except the flrst, was it alleged that the Colum- 
bia National Bank was organized under the laws of the United States, 
and was carrying on business in Tacoma, Pierce county, Wash., at 
the time when the acts are charged to hâve been committed by the 
défendant. The flrst count allèges ail the necessary facts in regard 
tb the incorporation of the bank, and contains the necessary aver- 
ments that it was carrying on business, and that the défendant was its 
cashier, at ail the dates upon which the alleged offenses were said to 
hâve been committed. The subséquent counts refer back to the 
flrst, without repeating said averments, and state the offense — as in 
the second count, for example — ^by alleging that the défendant "was 
the cashier of said association at said county on the 2d day of July, 
1885, and continuously thereafter until the Séth day of October," 
etc. Under the authority of Blitz v. U. S., 153 U. S. 308, 14 Sup. Ct. 
924, 1 think that ail the counts of the indictment are made sufflciently 
explicit by their référence to, and adoption of, the averments of the 
flrst count. In the Blitz Case the défendant was indicted, under 
three counts, for violations of the provisions of Rev. St. § 5511, — for 
knowingly personating and voting under the name of another at an 
élection. In the flrst count it was charged "that on the 8th day of No- 
vember, A. D. 1892, at Kansas City, in the county of Jackson and state 
of Missouri, there was then and there an élection duly and in due form 
of law had and held for choice of représentative in the congress of the 
United States." In the second count it was charged that "at said 
élection" the défendant voted more than once for représentative in 
congress. The words "at said élection" were held a suflQcient de- 
scription of the time, place, and purpose of the élection. Under sec- 
tion 1025 of the Revised Statutes, the court is forbidden to quash an 
indictment for defect of form. In the présent case no motion or de- 
murrer was directed against the defect, if any there be, in the form 
of any of the counts of the indictment. Of the 24 counts under which 
the défendant was found guilty, 22 refer to two principal transactions: 
First. It was charged that in order to make a favorable showing of 
the condition of the bank upon the llth day of July, 1895, in com- 
pliance with a call from the comptroller of the currency for a state- 
ment of its condition on that date, false entries were made, so as to 
cause it to appear that on the lOth day of July, 1895, the German- 
Amerihan Safe-Deposit & Savings Bank deposited $20,000 with the 
<iefendant's bank, and that on the 13th day of July the said sum was 
paid back to the depositor; and by varions counts it was alleged that, 
in order to make a showing on ail the books of the bank that said sum 
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"was addëd to the èash on hand, altérations, êrasures, and entries were 
made by' the défendant in différent booksy under the head of "Cash," 
"GoM in Vauit," "Gold in Tray," etc. Second. It was charged that 
in order to toake a favorable showing of the condition of the bank on 
the 28th day of Septembef^ 1895, in response to a call of the comp- 
troller, false entries wePè made, as of the 25th, to show that upon 
that date J. B. Hedges deposited $10,000 "spécial," which was drawn 
out by him on the 30th of September, 1895, and that on the 26th day 
ôf September, 1895, J. W. McAulay deposited $10,000 "spécial," which 
was dfawn out by him on the 30th day of September, 1895; and under 
Varions counts the défendant was charged with altérations of the 
books to make it appear that $20,000 was by such deposits added to 
the sum total of the cash on hand in the bank, as in the other case. 
The last two counts charged the défendant with making false re- 
ports to the comptroUer of the currency of the condition of the bank 
on the llth day of July, 1895, and on the 28th day of September, 1895. 
Evidence was offered to show that the êrasures and altérations in the 
books, as charged in thèse counts, were made, and that they were 
made under the direction of the défendant, and évidence was adduced 
tending strongly to show that none of said sums were ever deposited 
with the bank, or came into its possession. 

It is contended that the court erred in admitting in évidence certain 
entries in the cash book of J. B. Hedges. Hedges was the treasurer 
of Pierce county, Wash. Evidence was offered by the government 
tending to prove that no such deposit as the J. B. Hedges $10,000 
"spécial" was ever made; that the entry thereof was false. J. B. 
Hedges was* called as a witness for the United States, and testified 
that he had some recollection of having deposited a large sum at 
some time near the date of September 25, 1895, of the funds which 
he held as treasurer of Pierce county. His cash book. as such treas- 
urer was produced, and after he had testified that he believed the 
book to be correct, and that he had had gênerai supervision of it and 
had checkad it up| and had therein kept the transactions of his ofSce, 
he was alloWedj over the objection of the défendant, to testify as to the 
entries of hiè books on September 24th to September 30th, inclusive. 
By the évidence 80 offered it did not appear that any sum of $10,000 
had been entered upon the treasurer's books, eifher as deposited in the 
bank, or as drawn from the cash on hand, or as restored to the cash 
on hand; but, after so testifying conceming said entries, the witness 
adhered to his former testimony in regard to having made such de- 
posit, and stated that, if such deposit was made, his testimony con- 
cerning the same would be in no way aflected by the entries of the 
book; and he testified more positively than before that he believed 
that he had made such deposit on or aboùt said date, and that he 
might hâve drawn or taken $10,000 from moneys deposited in other 
banks with which he had accounts, and transferred it to thé defend- 
ant's bank,, Under thèse circumstances, I can see no error in admit- 
ting in évidence the entries upon the cash book. It cannot be said 
that the évidence so admitted was open to objection upon the ground 
that it served to refresh the memory of the witness against the défend- 
ant, for his testimony thereon was more favorable to the défendant 
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than it was before. Neither can it be said that it tended to im- 
peach his évidence. It was not admitted for that purpose. It was 
admitted for the purpose of explaining, if possible, his évidence upon 
the subject of the deposits which he had made. It was évidence 
which conld not in any possible wây hâve prejudiced the defendant's 
case. It did not tend to contradict the évidence of the witness, or to 
prove afiarmatively that the money which he said he might hâve de- 
posited with the bank at a time near that date was not so deposited. 
In addition to this, it may be said that in any view it was évidence 
which affected one transaction only of those which were made the sub- 
ject of the indictment, and upon which the défendant was found 
guilty. 

It is urged that the court erroneously instructed the jury concern- 
ing the spécial deposits purported to hâve been made by Hedges, 
county treasurer, and McAulay, city treasurer. Thèse deposits, as 
above indicated, appeared in the names of the depositors, with the 
Word "spécial" added. The évidence of several witnesses was taken 
as to the meaning of the word "spécial," so used ; and the substance 
of the évidence given was in harmony with that of J. B. Hedges, 
who testifled that it was "a deposit to be placed in bank in a sack, 
to be returned to me in the same condition in which it was placed 
there, without mingling with the fuûds of the bank," or, in other 
words, that it was a bailment of the money with the bank. There 
was évidence, as we hâve seen, tending strongly to show that in fact 
neither of thèse deposits was made; that the moneys represented 
thereby were entered upon the books by altération and erasure of 
entries. But Hedges gave some testimony tending to show that at 
some period near that date he had made a large spécial deposit at the 
bank at the request of the défendant. He does not say that it was 
on the 26th of September, or that it was $10,000, and no entry was 
produced in any book of his indicating that such money was left there 
at or near that data ■ He testifled to the effect that, on leaving some 
such sum, in response to a request from the défendant in a conversa- 
tion in which the défendant said that he expected to receive funds 
in a few days from Eastem stockholders, it was understood that the 
money wàs not to be used by the défendant unless he needed to use 
it. Neither Hedges nor McAulay had an account with the bank un- 
der the name "spécial," and thèse entries appear to hâve been the only 
ones with said depositors which were so designated. Concerning the 
McAulay deposit, there was évidence that the défendant had a similar 
talk with him as with Hedges, with référence to the bank and what 
the bank was doing, and that he gave him a slip the same as he gave 
Hedges, and that both to McAulay and Hedges he returned the iden- 
tical sacks of money which they had left with him on surrender of 
the slips, — in Hedges' case flve days, and in the McAulay case four 
days, after the deposit. The court instructed the jury: 

"That if either or both the said J. W. McAulay and J. B. Hedges at said 
dates left with the bank the sum of $10,000, and recelved theref or what ia 
called in the évidence a deposit slip or mémorandum, with the intention to 
call for and receive the identical sum so left on the surrender of the slip or 
mémorandum, and if the bank so recelved the same to be returned on the 
surrender of the slip or mémorandum, then I charge y ou that the bank waa 
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a bailee or cus,todlan of sald money, and had no rlght to enter the same on 
its books as money deposlted wlth the bank." , • . .: 

, As to,;t]îe Hedges deposit the jury were further instnicted as fol' 

low's;^ ,, , ' ' 

"You are to détermine frçm the évidence what was the nature of the use 
tbat,,was so permitted to be made, and If the évidence convlhces you, beyond 
a reasonable dotibt, that the use so perinitted, and as understood by the 
défendant, w^as to make a shoM^lng of sald ihoney, If necessary, to any bank 
examiner or offlcer of the govennment, as ifithe same were money belonging 
to the funds of the bank.^ithen you are instructed that.the entry of sald 
money upon the books of the bank a^ app^ars in the évidence in thls case 
wajS a false éntry; but If you flnd that the use so permitted was that the 
monéy was to be conslderèd a loan to the bank, or that it rùight be corisidered 
& loan to the bank, or that It should be mingled with the funds of the bank 
as an ordlnary deposit, subject to withdraw^l by eheck in the ordinary course 
of business, the entry of such Item on the books would be lawful and propér." 

In vlew of the évidence, it is not perceived that this charge to the 
jury was erroneous, or thàt it could hâve misled them to the defend- 
ant's injury. ;< 

Exception is taken to that portion of the charge to the jury in which 
it was said that, it the jury should find that the défendant made a 
false entry on the books, from this évidence alone the presumption 
would arise, not only that the entry was made with the criminal in- 
tent chargea in the indictment, but that it was made with knowledge 
of its falsity. If this were the whole of the charge on the subject of 
false entries, it might be ôpen to the criticism which is suggested 
by counsel for défendant ; but elsewhere in the charge the jury were 
instructed concerning false entries, and were told that: 

' "A false entry, punlshable under this indictment, must be an entry made 
In a book or report of the bank by the aceused, or by some person under hls 
çontrol, actlng under his direction, which was false, and known to be so by 
the défendant when It was made, and designed and Intended by hlm to 
deceive the bank examiner.'' 

It is urged, also, that the court erred in charging the jury as fol- 
lows: 

"If the jury belleve, beyond a reaaonàble doubt, from the évidence, that 
the défendant made or caused to be made false entries In. the books and re- 
port to the comptroller pf the currency, with the Intent roentioned In the 
statute, then he Is guilty." 

It is argued that several intents are mentioned in the statute, 
whereas only one is charged in the indictment. But it will be found 
that the court distinctly charged the jury that the indictment ac- 
eused the défendant, under Rev. St. § 5209, of making false entries 
in. the books of the bank, with intent to deceive the examiner ap- 
pointed by the comptroller of the currency, and withijiaking reports 
to the comptroller with the intent tp deceive the comptroller of the 
currepcy of the United States, andithiat elsewhere in the charge the 
attention of the jury was twice again directed to the fact that the 
i^ntriçs-,niust be such as were calculated to deceive, an examiner or 
the coniptroller; and when référence was made to the "report to the 
•comptroller of the currency, with the intent mentioned in the statute," 
it could only mean the intent to deceive an ofiScer àppointed to ex- 
iaminè t|ie conditidn of the bank, which is mentioned in the statute, 
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and the jury could not bave been o^ïsled into sUpposing that they 
might find the défendant guilty of making false entries with iiitent 
to deceive any officer of the association, or guilty of any other offense 
witii wlii«h he was not charged in the indictment. 

It is contended by counsel for the défendant that the évidence in 
the case was insufScieiit to justify the verdict; Without reviewing 
the évidence in détail, it will be suflBcient to say that in my judgment 
the verdicts upon both trials were fully justified. The motion for a 
new trial will be denied. 



DOIG T. SUTHERLAND et al. 

(Circuit Court, S. D. New York. May 18, 1898.) 

1 Patents— Opbkati vu Dbvicb— RBooNSTRUCTtON op Claims. 

If a clalm can be interprétée so as to describe a practical devlce only 
by strlliiug out a portion tliereof and transposing other words, tliis eannot 
be done as against the public, especially where it has been allowed to 
stand for 10 years without taking measures for its correction. 

2. Samb— Box-Nailing Machines. 

The Doig & Smith patents, Nos. 276,639 and 342,268, for box-nalling ma- 
chines, construed, and the former Tield not infringed as to claims 4 and 7, 
and the latter JieM valid and infringed as to claims 1, 3, 5, and 6, and void 
as to claim 2 for want of novelty. 

This was a suit in equity by William S. Doig against Eugène 
Sutherland and the John J. Hayes Machine Company for alleged 
infringements of certain patents relating to machines for nailing 
boxes. 

Wilson W. Hoover and Charles Gr. Coe, for complainant. 
George M. Brooks and Wm. Eaimond Baird, for défendants. 

TOWNSEND, District Judge. The patents in suit, Nos. 276,639, 
dated May 1, 1883, and 342,268, dated May 18, 1886, granted to 
complainant and one Thomas L. Smith, relate to a séries of devices 
used in machines for nailing boxes, the great desideratum therein 
being economy of time. Thèse machines comprise generally a nail 
pan for receiving the nails, nail ways for conducting them to the 
cut-oute, a cut-out so arrangea as to separate individual nails and 
place*them in the nail chutes, and other devices not necessary to 
be here.considered. The complainant, by his later patent. No. 342,- 
268, impïToved on the prîor art by introducing into the nail chutes 
a sériés of overlapping joints in the nail ways in place of the earlier 
flush joint, and, in connection therewith, open journals for the 
bearings of said nail ways, thus insuring better delivery, and ob- 
viating the objections of breakage. Thèse two improvements, oper- 
ating together, were especially useful in enabling the machine to 
automatically free itself, when it became clogged from damaged 
nails, thus promoting certainty of opération. This construction 
is covered by claims 1 and 3 of said patent No. 342,268, which are 
as follows: 
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"(1) In a box-nailln^ machine, substantlaîly as descrlbed, a nall-supply pan, 
as O, arranged in reàr ôf the nafl-feedlrig device, P, and lïatlïig pivots, o, 
Supported in open Journals, p', tlie sàld pivots belng arranged' to rise freely 
wlien the nall-feeding device bpcomes c)oggeâ, as hereln set forth." 

"(3) The combination, wlth a nail-feeding mechanlsm provlded wlth plates 
forming nall ways, of a nall-supply pan, also havlng plates In its bottom 
ïormlng nall ways, the sald supply pan belng plvoted In the automatlc ver- 
tically adjustable bearings at the rear ot the nail-feedlng mechanlsm, Bul>- 
etantlally as and for the purpose descrlbed." 
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The défendante use overlapping joints, but do not use open jour- 
nais. Instead thereof, they use conical screws, which, in the jar 
of the wear of the machine, necessarily loosen, and thus make 
loose joints, which are then the équivalent in opération of the open 
journals of complainant. No reason is suggested for this unme 
chanical and defective construction, and the only effect thereof 
ia to permit this loose motion, and thus to obtain the advantages 
of the complainant's patent. The défendants' machine infringes 
said claims 1 and 3. 

That the patent to Sullivan does not anticipate complainant's 
construction, is admitted. That Eogers' patent does not anticipate 
is satisfactorily proved, because, among other reason s, not only do 
the drawings and models show that it had no overlap, but, even 
if it could hâve had an overlap, it could not hâve been, in any sensé, 
the overlap of the patent in suit. In complainant's patent, there 
is no clalm which covers the combination of overlapping joint and 
open journal. Claim 2 of said patent, for the overlapping joint 
alone, is void for lack of patentable novelty. 

Claims 5 and 6 of said later patent cover a construction of way 
plates so arrangea in séries as to be adjustable laterally in rela- 
tion to each other, said way plates being arranged in the form of 
two frames operated upon laterally by screws in such a way as to 
adjust said machine to various sizes of nails. By this arrange- 
ment each way plate was adjusted to the same size as the others 
during its entire length by the opération of a pair of screws. Said 
claims are as follows: 

"(5) The combination, in a nail-feediug mectianism, of a frame or support 
provided witli a séries of way plates witli a second frame or support, also 
provided with a séries of way plates, the way plates of the said frames or 
supports belng arranged to act in pairs to form nail ways, one séries being 
adjustable in relation to the other laterally, substantially as and for the 
purpose set forth. 
87 F.— 63 
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"(6) The combinatlon, wlth the nall^feeding mechanism, of a pair of way 
plates supporting trames adjustable laterally one in relation to the other, and 
the frame-adjustlng screws, substantially as shown and described." 

The défendants' claim that tMs construction is aiiticipated by 
the prior Swan patent is not supported, for the foUowing, among 
other reasons: The Swan patent was issued in 1876, — 10 years 
before the patent in suit. It was a mère paper patent. It is 
not capable of successful practical opération. Its spécifications 
and drawings do not correspond, and the model introduced in évi- 
dence is neither like the spécification nor the drawings, and is not 
shown to be like the patent-offlce model. If it had been an easy 
thing, as défendants' counsel argues, to construct from the Swan 
device the device of the patent in suit, it would seem, considering 
the manifest advantages resulting from such construction, that some 
one would hâve discovered it during the 10 years before the grant 
of the later patent in suit. The Swan device does not show a 
rigid frame. Its screws work separately, and it therefore does not 
provide the means for simultaneous adjustment of a frame by a 
single opération, which characterizes the complainant's device. 

The défendants use a device patented to one of their ofiBcers 
some 10 years after the issuance of complainant's patent. This 
device is practically the construction of the complainant's patent 
plus a cam used in connection with its screws, and is équivalent 
thereof, or at most an improvement thereon. I find that claims 
5 and 6 are valid, and are infringed by défendants. 

Complainant contends that claims 4 and 7 of the earlier patent 
of 1883 — No. 276,039— are infringed. The fourth claim covers what 
are known as "supplementary track plates," and is as follows: 

"(4) The oomblnation, with the track plates, of the supplementary track 
plates, g', arrangea below them to form a guide track for the bodies of the 
nails, substantially as and for the purposes set forth." 

Thèse track plates are guides fastened below the main nail plates 
for the purpose of holding the nails in a vertical position in their 
downward passage towards the nail chutes, and especially of re- 
sisting the action of the pin or cut-out when it passes horizontally 
between the nails. In view of the prior art as shown by the Swan 
and Eogers patents, I think that this device does not involve inven- 
tion. In the earlier device there were no supplemental guide plates, 
but the guide plates themselves were constructed so as to operate 
on the same principle. Ail that the complainant did was to fasten 
a couple of pièces onto the bottom of a guide plate constructed 
substantially according to the guide plates of the prior art for 
the purposes above stated. In any event, and as the défendants' 
construction differs from that of complainant, and in view of the 
prior art, said fourth claim cannot be so broadened as to embrace 
the défendants' construction. This claim, therefore, is not infringed. 

Claim 7 of said patent is as follows, and is intended to cover a 
contrivance which défendants admit involved invention, and which 
they would infringe if said claim were properly worded : 

"(7) In a machine for feeding nails to a nailing machine, the tilting hopper, 
arranged to be lowered at one nailing opération and raised at the next by 
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means of the cross-head, C, of the nalling machine, and the main shaft and 
cranls which reciprocate it, a oranlj, h', driven from tlie main stiaft, which 
drives the cross-heads, 0, and at half the speed of said main shaft, and a 
connector, which couples the hopper with the said crank, h', whereby the said 
hopper is permitted to stand at rest in each position during the interval be- 
tween nailing opérations, substantially as set forth." 

The invention consisted in an arrangement of the machine for 
so feeding the nails to the nail plates that they would not become 
clogged, and would not be drawn ont. This is accomplished by 
means of the main shaft and crank and other mechanisms, which 
the claim states has been accomplished "by means of the cross- 
head, C, of the nailing machine," etc. The hopper is not raised 
or lowered by means of said cross-head in either the eomplainant's 
or défendants' machine. Complainant's expert admits that said claim 
can only be interpreted so as to describe a practical device by striking 
ont a portion thereof, and transposing other words therein. It 
should not be so construed as against the public, especially as com- 



996 87 FEDERAL REPORTER. 

plainant has left it for 10 years without taking any measures for its 
correction. The défendants do not infringe said claim. 

Let a decree be entered for an injonction against both défend- 
ants, and for an accounting against the défendant corporation as 
to claims 1, 3, 5, and 6 of patent No. 342,268, and in favor of de- 
fendants as to claims 2 of patent No. 342,268, and claims 4 and 7 
of patent No. 276,639; without costs to either party. 



CONSOLIDATED CAR HEATING 00. v. GOLD CAR HEATING 00. et al. 
SAME V. GOLD STREET CAR HEATING CO. et al. 

(Circuit Court, S. D. New York. May 26, 1898.) 

1. Patents — Prior Adjudications in Otheb Circuits. 

An adjudication by a circuit court of appeals sustainlng a patent, and 
construing Its claims, wlll be followed by a circuit court in anotlier cir- 
cuit, unless some new évidence Is presented, of such a character as miglit 
fairly be supposed to be calculated to Induce a différent décision if It had 
been produeed before that court. 

2. Samb — Validity — Electric Car Hbatbrs. 

Tïie McBlroy patent, No. 500,288, for an electrical heater for street-rail- 
way cars, held valid and infrlnged, on motion for prellminary Injunction. 

Thèse were suits in equity brought by the Consolidated Car Heat- 
ing Company against the Gold Car Heating Company and others and 
against the Gold Street Car Heating Company and others, respective- 
ly, for alleged infringement of letters patent No. 500,288, issued June 
27, 1893, to the complainant, as assignée of James F. McElroy. The 
causes were heard on motions for preliminary injunction. 

Frederick P. Fish, for the motion. 
Henry Thompson, opposed. 

LACOMBE, Circuit Judge. Well-settled practîce in this circuit 
would seem to leave little doubt as to the proper disposition to be 
made of thèse motions. The patent in suit, upon a voluminous rec- 
ord, and after careful argument, has been sustained, and its claims 
construed, by the circuit court of appeals in the First circuit, in 
Consolidated Car Heating Co. v. West End St. Ey. Co., 29 C. G. A. 
386, 85 Fed. 662. That construction is to be followed hère, unless 
this record présents some new évidence, of such a character as might 
fairly be supposed to be calculated to induce a différent décision, 
had such évidence been before the court which heard the earlier 
cause. The only new évidence introduced on this hearing consista 
of the Joule "démonstration," the Pulvermacher British patent, and 
the Gold steam heater. None of thèse seem entitled to any especial 
considération. They are clearly not "anticipations," and, considered 
as "suggestions," they deal rather with form than with substance. 
The construction which the circuit court of appeals gave to the first 
claim, therefore, will be followed hère. Such construction covers 
mechanical équivalents which embody the substantial invention of 
the patent. The device of défendants is obviously a close mechanical 
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équivalent, — differing in form, but accomplishing the same resuit in 
the same way. It seems, however, to be a better arranged and more 
efficient device, and a distinct improvement upon the patent in suit. 
In considération of this latter circumstance, the injunction to which 
complainant is entitled will be suspended till November Ist, upon 
défendants giving bonds in the usual form for |10,000 in each case, 
and iiling sworn accounts of sales monthly. Such suspension, how- 
ever, to be without préjudice to any future action by complainants to 
enjoin the use by purchasers of any infringing devices bought dur- 
ing the pendency of such suspension. 



CIMIOTTI tJNHAIRING CO. et al. v. DBRBOKLOW. 
(Circuit Court, E. D. New York. June 27, 1898.) 

1. Patents— Infringbmbnt — Expbbimentation. 

One wlio used two Infringing machines for delialring pelts for neariy 
three years cannot escape llablllty on. the grouncl that he was merely ex- 
perlmenting to see If he could dlscover Improvements on the machines, 
especially where it appears that the pelts operated upon were not his 
own, but those of his customers, given to him to dehalr In the ordlnary 
course of business. 

2. Same— Machines vovl Pluckins Pelts. 

The Sutton patent, No. 536,742, for a machine for plucking pelts, con- 
strued, and held valid and Infringed. 

Hearing upon pleadings and proofs of bill in equity to restrain in- 
fringement of claims 1 and 3 of United States patent !No. 536,742, 
issued April 2, 1895, to complainant John W. Sutton for a machine 
for plucking pelts. The complainant the Cimiotti Unhairing Com- 
pany is the exclusive licensee in the United States under said patent. 

Goepel & Eaegener, for complainants. 
York & York, for défendant. 

LACOMBE, Circuit Judge. In preparing fur skins for the market 
it is necessary to remove certain stiff hairs (known as "water hairs"), 
which Project up through the softer fur. Originally thèse were re- 
moved by hand, the fur being parted by blowing upon it, and the 
water hair appearing in the "part" being snipped off with a pair of 
scissors. Subsequently machines were devised to do this work, in- 
cluding one invented by Sutton (United States patent No. 383,258, 
May 28, 1888). The patent in suit is for an improvement on this last- 
named patent. A description sufQcient for the purposes of this suit 
will be found in the following excerpt from the later patent: 

"The Invention consists of a machine for removing the water hairs from 
pelts of allkinds, which comprises a flxed stretcher bar, means for stretchlng 
and Intermittently feeding a pelt over said stretcher bar, a rotary brush lo- 
cated above the stretcher bar and near the edge of the same, a reclproeating 
guard comb below the stretcher bar, a rotary separatlng brush likewise below 
the stretcher bar, mechanism for moving the said brush and guard comb Into 
a position In upwai'd and forward direction towards the edge of the stretcher 
bar and over the portion of the pelt below the same, a verticalty recipro- 
cating knife, a rotary knife arranged to eut off the projeoting water hairs la. 
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conjunctlon with the vertically reclproeating knife, and a card arranged on 
the arm of the rotary knlf e at some distance .from the same, bo ais to pasa 
over the portion of the pelt In position on the stretcher bar." 

This description includes the original machine as well as the im- 
provement. The improvement which is covered by the patent in suit, 
and on which alone infringement is chargea, consists in the rotary 
brush above the stretcher bar. The spécification says : 

"As compared to my prior patent before mentioned, the novel and important 
feature of the présent construction is the substitution for the stationary card 
above the stretcher bar of a rotary brush which is placed close tu the edge 
of the stretcher bar, and which serves to brush the fur bacli: from the edge 
of the bar while ît allows the stifE hairs to rise and project above the fur. 
When the card, which was supported back of the rotary knife in my prior 
machine, passed the edge of the stretcher bar, it drew eut from under the 
stationary card ail the fur and haïr on that section of the pelt that were on 
the edge of the bar. Some of the fur, however, was only partly drawn out, 
owing to the varying thicknesses of the pelts. Thls partly drawn out fur 
lay in the form of a loop, which stood out far enough to be reached by the 
knives, but not far enough to be reached by the rotary brush below the 
stretcher bar, and so was eut off by the knives. With the rotary brush In 
place of the stationary card heretof ore used by me, this looped fur is drawn 
back and laid down before the knives reach it, so that the cutting of the fur 
is prevented, and only the stifC halrs are removed." 

This is a concise and intelligible description. It shows clearly 
just what it was which Sutton devised to remedy the defect of his 
earlier naachine. It can readily be understood that his device was 
efiQcient, and unless it is anticipated in earlier patents, or some prior 
use is shown, the claims embodying such improyement would seem 
to be valid. The claims in suit are : , 

"(1) The combination of a stretcher bar, means for intermlttently feeding 
a pelt over the stretcher bar in one direction, a rotary brush located 
near the edge of the stretcher bar and in contact with that portion of the 
pelt moving towards the edge of the stretcher bar, means for continuously 
rotating said brush reversely to the direction of the movement of the pelt, 
and means for removing the halrs projectlng from the pelt In front of the 
working edge of the stretcher bar, after the brush has operated on the pelt, 
substantially as set forth." "(3) The combination of a stretcher bar, means 
for intermittently feeding a pelt over the stretcher bar in one direction, a 
rotary brush located near the edge of the stretcher bar and in contact with 
that portion of the pelt moving towards the edge of the stretcher bar, means 
for continuously rotating said brush reversely to the direction of movement 
of the pelt, a rotary separating brush below the stretcher bar, and a mech- 
anism by which the separating brush is moved upward and forward into a 
position close to the working edge of the stretcher bar, substantially as set 
forth." 

It will be pbserved that a "parting" of the fur is effected by the 
opération of two devices, one on each side of the line over which the 
pelt passes in its progress under the cutting devices. One of thèse 
parting devices is located beyond such line, and in complainant's 
patent is a rotary brush revolving so as to brush the hairs in the 
same direction in which the pelt is moving. This may be called 
the "lower parting device." The other, which may be called the 
"upper parting device," is located just short of the line where the 
cutting devices operate. In the complainant's patent, also, is a 
rotary brush, which revolves, however, so as to brush the hairs in a 
direction contrary to that in which the pelt is moving. 
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The answer sets up a United States patent to défendant (No. 483,- 
142, September 27, 1892), which has been put in proof. It also 
rather indistinctly refers to a United States patent to one Anton 
Hedbavny, in tlie year 1888, of which the record contains no trace. 
In the patent to défendant (483,142) the "lower parting device" is 
a so-called "wiper," which is a hollow sleeve or tube, with hollow 
vanes held in such tube or sleeve, and communicating with the in- 
terior thereof, the vanes being formed with perforations. Steam is 
driven through the "wiper," dampening the fur, and aa the vanes 
run lengthwise the revolving tube, and therefore across the moving 
pelt, their faces press down the dampened fur. The révolution of 
the "wiper" is such as to press or "wipe" down the fur in the direction 
of the forward movement of the pelt. In the same patent the "up- 
per parting device" is the guard or comb, G, which, motionless itself, 
serves to retard the fur as the pelt is moved along between the guard 
or comb and the stretcher bar. This certainly is no anticipation of 
complainant's upper rotary brush. Indeed, as his spécification points 
out, the brush was devised to correct defects of opération which were 
found to exist when a comb or guard was used. 

Two other United States patents hâve been put in évidence. Not 
being pleaded, they could not be availed of as anticipations, but 
they contain nothing material. In the one to Anton Hedbavny (No. 
408,879, August 13, 1889) the "upper parting device" is the guard 
comb, C, which serves to retain the soft hair or wool of the pelt 
before the same passes over the edge of the transverse bar (stretcher 
bar). In the one to H. W. Covert (No. 304,992, September 9, 1884) 
the "upper parting device" is the cutting blade or shear, C, the cut- 
ting edge resting permanently on the fm- for the purpose of holding 
it down in its natural position. . 

About a month after the patent to complainant was issued de- 
fendant âled a caveat for a skin-dehairing machine, which shows the 
two rotary brushes revolving in opposite directions, as shown and 
claimed in complainant's patent. The évidence by which défendant 
sought to carry his use of this device back to January 1, 1894, is 
conflicting, and not particularly persuasive; while évidence quite 
as satisfactory carried back the date of Sutton's invention to the 
early part of 1893. There is évidence showing utility and accept- 
ance by the trade. The patent is therefore sustained as to the claima 
in suit. . 

The use of two infringing machines is hardly denied. Défendant 
admits that for nearly three years he has been using machines for 
dehairing pelts which contain the combination of brushes shown in 
his caveat, which is substantially the combination of the patent. It 
is sought to excuse this use of infringing devices on the theory that 
défendant was "experimenting" with the machines in order to see 
if he could not discover some improvement. But his expérimenta 
consisted in running pelts through the machines. Apparently he 
had no pelts of his own, and has used those of his customers, which 
he was given to dehair, in the ordinary course of business. This ia 
not fairly within any legitimate use for expérimental purposes only. 
Poppenhusen v. Falke (1861) 2 Fish. Pat. Cas. 181, Fed. Cas. No. 
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11,279; Albright y. Trimming Oo., 2 Ban, & A. 629, Fed. Cas. No. 
147. 

Gomplainants may take the usnal decree for injunction and ac- 
counting. 



B. INGRAHAM CO. v. H. N. WELOH MFG. CO. et al. 

(Circuit Court, D. Connectieut. June 11, 1898.) 

\o. 943. 

1. Patents— KovELTT ànt) Invention — Evidence. 

Evidence of réduction In cost, Improved appearance, Increased strength, 
large sales, and inéquitable conduct by défendants is only relevant where 
the question of novelty is In doubt. 

2. Same— Bases for Clocks. 

There is no invention in merely cutting the under surface of the old 
molding section used in forming bases for clocks, so as to drive the nails 
in from below Instead of above. 
8. Same. 

The Wright patent, No. 594,309, for a base for cloclis, Is Invalld on its face 
for want of invention. 

This was a suit in equity by the E. Ingraham Company against the 
E, N. Welch Manufacturing Company and others for infringement 
of a patent for a base for clocks, granted to William H. Wright, No- 
vember 23, 1897. 

George D. Seymour, for complainant. 

W. E. Simonds and Mitchell, Bartiett & Brownell, for défendants. 

TOWNSEND, District Judge. To this bill for infringement of 
patent No. 594,309, for base for docks, granted November 23, 1897, 
and assigned to complainant, défendants demur for invalidity appear- 
ing on the face of the patent. 

The claim is for — 

"A framed clock base, consisting of sevèral wooden molding sections f ramed 
together, and each provided upon the Inner face of its upper edge with an in- 
tégral, inwardly projecting assembling flainge, extending throughout its length, 
and formed by cutting away a portion 6t Its inner face, a panel placed upon 
the upper edges of the said framed molding sections so as to reèt upon the 
assembling flanges thereof, and fastening devices passed upvrard through the 
said flanges into the lower, face of the panel, vchich they firmly bind to the 
framed molding sections, subata-ntially as descrlbed." 

In short, the patentée âsserts a monopoly in clock bases protided 
With such a flange, through which tacks may be driven from under- 
neath. In support of this claim, counsel for the patentée states that 
"hè proposes to rely on proof of réduction in cost, improved appearance, 
increased strength, large aales, and inéquitable conduct on the part 
of (Jefendants. Thèse facts, if sho*wn, would be releviant only where 
thé (luestion of patentable novelty is in doubt. Hère it is clear that 
the flanges, even if they are nôt the Ordinary construction employed 
in brackets, shelves, and moldingè, are/ at most, the resuit of the exer- 
cise of the merest medhànical skill. 
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The patentée, in his spécification and drawings, shows that his in- 
vention consista in cUttiag the under surface ot the old molding sec- 
tion 80 as to drive the nails in f rom below instead of above. It is im- 
possible to conceive of any évidence v^hich would dignify such a 
manifestly mechanical expédient with the name of invention. The 
demurrer is sustained. 



THE EUGENE. 

(Circuit Court of Appeals, Ninth Circuit. May 12, 1898.) 

No. 430. 

1. Appeal and Ebkob— Finalitt of Decree. 

A decree In admiralty, awarding libelants a deflnlte sum, adjudging that 
a maritime lien exista tlierefor, and directing the sale of the vessel and 
payment of the proceeds into the reglstry to awalt the further order of the 
court, is a final appealable decree. 

2. Samb— Maritime Liens— Brbach of Contract. 

There can be no maritime lien against a vessel for breach of a contract 
of carnage where she never In fact entered on the performance thereof, 
and neither the libelants nor their baggage were ever recelved on board, 
or placed in the care or control of the master. 83 Fed. 222, affirmed. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Williams, Wood & Linthicum, for appellant. 

John G. Hogan and Patterson & Easley, for appellees. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis 
trict Judge. 

ROSS, Circuit Judge. The appellant is claîmant of the steanlboat 
Eugène, and brings this appeal from the decree of the court below 
against the steamboat and in favor of the libelants and of Walter 
M. Cary, Fred M. Lyons, and Edward J. Knight, named in the de- 
cree as interveners, eàch in the sum of $800, and directing that a 
writ of venditioni exponas issue against the vessel to satisfy the de- 
cree, with costs. Exceptions to the original libel having been sus- 
tained (83 Fed. 222), the libel was amended. As amended, it al- 
lèges, in substance, that the défendant Portland & Alaska Trading & 
Transportation Company was, during the times therein mentioned, 
a common carrier by water of passengers, baggage, and freight be- 
tween the city of Seattle, Wash., and Dawson City, on the Yukon 
river, one E. B. McFarland being its gênerai manager, and one C. W. 
Gould its transportation agent; that during ail of the times men- 
tioned the trading and transportation company owned and operated, 
in connection with its said business, the steamboat Eugène, and also 
operated, in the same connection, a steamship known as the Bristol ; 
that on, prior, and subséquent to August 11, 1897, the Eugène and 
the respondent company caused it to be publicly and extensively 
advertised thàt the Eugène, in tow of the Bristol, would leave Seattle 
for Dàwspn À^gust 23, .1897, and would transport passengers to the 
number bf 350, or less, including their baggage and freight, hôt to 
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exceed 1,500 pounds each, and would reach Dawson Gity not later than 
Septeœber 15, 1897; that, relying upon the good faith of those adver- 
tisemeots, and believing those représentations, and others of like 
effect, to be true, the libelants, on or about August 19, 1897, made 
and entered into a çontract with the steamer Eugène, wherein and 
whereby that boat undertook and agreed to carry the libelants from 
the city of Seattle to Dawson City, and to leave Seattle on the voyage 
on the 24th day of August, 1897, and to reach Dawson City not iater 
than September 15th of the same year; that the çontract further pro- 
vided that the Eugène should leave Seattle on the voyage in tow of 
the steamship Bristol, and should be towèd by the Bristol from Seat- 
tle to the port of St. Michaels, Alaska, from which place the Eugène 
should continue the voyage alone up the Yukon river to Dawson City ; 
in considération of ail which each of the libelants paid for passage 
on said steamer Eugène, with 1,500 pounds of baggage, the sum of 
$300, and received tickets for such passage. The amended libel fur- 
ther allèges that on the 24th day of August, 1897, the Eugène en- 
tered upon the performance of the àlleged çontract, and left the 
city of Seattle in tow of the Bristol, and undertook to carry the libel- 
ants and other passengers over the whole of the said voyage, and 
proceeded thereon 600 or 700 miles on the high seas to the coast of 
Alaska, where she abandoned the voyage, and rqfused to proceed 
further thereon. It is alleged that the libelants were landed at 
Victoria, B. C, each of whom was thereby damaged in the sum of 
|1,000 by reason of the loss of outflt, loss of time, and passage money. 
After the filing of an answer to the amended libel by the claimant, 
Walter M, Cary, Fred M. Lyons, and Edward J. Knight served upon 
the proctors for the claimant a pétition in intervention, claiming the 
same relief against the steamboat Eugène upon a precisely similar 
state of f acts ; in respect to which intervention the respective parties 
stipulated thfit it should abide the resuit of the trial of the issues 
between the lilselants and the claimant. One 0. Hennigar also in- 
tervened in the cause for repairs made upon the Eugène subséquent 
to the libelants' claims, but afterwards that intervention vfas, by 
stipulation of the respective parties, eliminated from considération. 
The decree awarded damages in favor of each of the libelants and in- 
terveners in the sum of |800, and further decreed that the vessel 
libeled be sold, and the proceeds paid into the fegistry of the court, 
after deducting the costs of sale, there to await the further order 
of the court in respect to their distribution. 

The appellees, claiming that the dçcree is not a finsil one, move to 
dismiss the appeal on that ground. There is nothing in the point. 
The decree awards a definite sum to each of the libelants and inter- 
veners, decrees that a maritime lien exists therefor upon the Eugène, 
and directs the exécution of the decree by the sale of the boat by 
the marshal under the admiralty process of the court. Such sale 
would divest the claimant of ail title to the vessel. The direction 
that the naarshalpay the proceeds into the registi^ of the court, there 
to await the further order of the court in respect to their disposition, 
was a mère incident. The merits of the controversy between the par- 
ties remained concluded by the decree, from which any dissatisfled 
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party had the right of appeal. Whiting v. Bank, 13 Pet. 6; Forgay 
V. Conrad, 6 How. 204; Withenbury v. U. S., 5 Wall. 819; Hill v. 
Eailroad Co., 140 U. S. 52, 11 Sup. Ct 690; The Alert, 9 0. C. A. 
390, 61 Fed. 115. Hennigar was not a party to the proceedings 
sought to be reviewed. His intervention was, by the stipulation of 
ail of the parties, withdrawn from considération. See Gilfillan v. 
McKee, 150 U. S. 303, 16 Sup. Ct. 6. 

In respect to the merits, but little need be said. The libels are 
based upon alleged contracts by which, in considération of the pay- 
ment of |300 each, the steamboat Eugène undertook and agreed to 
transport the libelants and interveners, with 1,500 pounds of freight 
each, from the city of Spattle to Dawson City, The difiSculty in the 
way of afiSrming the decree (apart from the question raised as to the 
amount of damages awarded) is that the proof wholly fails to show 
that the Eugène ever undertook or agreed to transport either of the 
libelants or interveners from Seattle to Dawson City. On the con- 
trary, the proof shows, without conflict, that the Eugène was to 
transport them from St. Michaels, Alaska, to Dawson City only. 
Upon the performance of that undertaking the Eugène never entered, 
nor did she ever receive on board either of the libelants or inter- 
veners, or any of their freight or baggage. We can discover no 
ground upon which a lien upon that boat can be sustained in favor 
of the appellees, or either of them. Decree reversed, and cause re- 
manded for further proceedings not inconsistent with this opinion. 
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MEMOiRAKDITM DECISIONS. 



OALIFORNIA RBDWOOD CO. v. LITLB. (Circuit Court of Appeals, Ninth 
Circuit. May 8, 1898.) No. 408. Appeal from the Circuit Court of the 
United States for the Northern District of Oalifornia. Page, McCutchen & 
Ï3ells, for appellant. Barclay Henley and S. V. Costello, for appellee. Before 
GILBBET and ROSS, Circuit Judges, and HAWLEY, District Judge. 

HAWLET, District Judge. This case présents substantlally the same ques- 
tions that were involved in Mortgage Co. v. Hopper, 12 C. 0. A. 293, 64 Fed. 
553, 559. We are asked to review the question relative to the rights of bona 
Me purchasers, for value, before the issuance of a patent. We adhère to the 
views expressed upon this point in the Hopper Case, repeated and foUowed 
by this court in Dlller v. Havrley, 26 C. C. A. 514, 81 Fed. 651, 656; and. upon 
the princlples thereln announced, the judgment of the circuit court is affirmed, 
wlth eosts. 



OALIFORNIA REDWOOD CO. v. MAHAN. (Circuit Court of Appeals,. 
Ninth Circuit. May 3, 189B.) No. 404. Appeal from the Circuit Court of 
the United States for the Northern District of Califomla. Page, McCutchen 
& Bells, for appellant. Barclay Henley and S. V. Costello, for appellee. Be- 
fore GILBBET and ROSS, Circuit Judges, and HAWLBY, District Judge. 

HAWLEY, District Judge. This is a companlon case to that of Oalifornia 
Eedwood Co. v. Litle, ubi supra; but the spécial point relied upon by appel- 
lant in this case is that the cancellation of the entry for fraud was made wlth- 
out notice to the claimant or parties Interested. The facts are Identical with 
those presented upon this point in Mortgage Co. v. Hopper, 12 C. C. A. 293, 
64 Fed. 553, 556; and, upon the princlples announced in that case and the au- 
thoritles there elted, the judgment of the circuit court is afflrmed, with costs. 



CALDWBLL et al. v. ALLEN et al. (Circuit Court of Appeals, Fifth Cir- 
cuit. May 21, 1898.) No. 726. In Brror to the Circuit Court of the United 
States for the Northern District of Alabama. Caldwell & Johnston, in pro. 
per. Cabiness & Weakley, for défendants In error. Dlsmissed, per stipula- 
tion. 



CARTTER et al. t. JACKSONVILLE & K. W. RY. 00. (Circuit Court of 
Appeals, Fifth Circuit. May 21, 1898.) No. 700. Appeal from the Circuit 
Court of the United States for the Southern District of Florida. Stephen E. 
Poster, for appellant. T. M. Day, Jr., J. C. Cooper, and E. H. Liggitt, for 
appellees. Dlsmissed, per stipulation of counsel. 



DUNKLIN TP., GREENVILLB COUNTY, S. 0., V. WELLS. (Circuit Court 
of Appeals, Fourth Circuit. May 3, 1898.) No. 250. Appeal from the Circuit 
Court of the United States for the District of South Carollna. B. M. ShumaD 
(J. A. McCullough, on brief), for plaintifC in error. H. J. Haynsworth (ot 
Haynsworth & Parker), for défendant in error. Before GOFF, Circuit Judge, 
and JACKSON and PAUL, District Judges. 

JACKSON, District Judge. The controlling questions presented for the con- 
sidération of this court in the record in this case are simllar to those presented 
In the case of Township of Ninety-Six v. Folsom, 87 Fed. 304, which hâve been 
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maturely eonsidered by the court; and, for the reason assigned In the opinion of 
the court in that case, the judgment of the court below In thls case is without 
error, the demurrer to the complaint was properly overruled, and we concur 
fully with the trial judge in his action on the points raised durlng the trial 
to the jury. Afflrmed. 



HAWKHURST S. S. CO., Limited, v. KEYSBB et al. KBYSBE et aL v. 
HAWKHURSiT S. S. CO., Umited. (Circuit Court of Appeals, Fifth Circuit. 
May 24, 1898.) No. 653. Appeal and Cross Appeal from the District Court 
of the United States for the Northern District of Florida. J. P. Klrlln and 
John Eagan, for Hawkhurst S. S. Co. John C. Avery, for W. S. Keyser & Co. 
Before FARDEE and MoCORMICK, Circuit Judges, and PARDANGE, Dis- 
trict Judge. 

PER OURIAM. The questions raised on this appeal and cross appeal were 
elaborately eonsidered by the district judge. Hls writtea opinion Is found in 
the transcript, as well as reported in 84 Fed. 693; and, as we concur in the 
conclusions reached by him, the decree appealed from is afHrmed. 



In re HIBSCH. 
(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 
No. 68. 
Habbas Corpus— Whbn Gbanted. 

Appeal from the Circuit Court of the United States for the District of Con- 
necticur. 

This was a pétition for a writ of habeas corpus by Heyman J. Hirsch, deputy 
Internai revenue collector, who was commltted by a state court of Conneeticut 
for a refusai to produce to such court, in obédience to a subpœna duces tecum, 
an original application or return of a spécial taxpayer, to be used as évidence 
on the prosecution of such taxpayer for sellîng liquor in violation of the state 
laws. The writ was discharged by the circuit court on the hearing (74 Fed. 
928), and the petitioner appeals. 

Charles W. Comstock, U. S. Atty., for appellant. John L. Hunter, for 
appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CUBIAM. We concur In the opinion of the circuit judge dismisslng 
the writ of habeas corpus, and therefore affirm the order appealed from. We 
do not, however, Intend to décide that the writ of habeas corpus is the proper 
remedy to secure a review of the judgment of the state court in punishing 
a wltness for disobedience of its process of subpœna ad testiflcandum. See 
Ex parte Parks, 93 U. S. 18; In re Wood, 140 U. S. 278, 11 Sup. Ct. 738; In 
re Frederich, 149 U. S. 70, 13 Sup. Ct. 793; In re Tyler, 149 U. S. 180, 13 Sup. 
Ct 785; Ex parte Orouch, 112 U. S. 178, 5 Sup. Ct. 96. 



HOEFFNER v. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 9, 1898.) No. 986. In Error to the District Court of the United 
States for the Eastern District of Missouri. Thomas B. Harvey, for plalntifiC 
in error. Edward A. Rozier, U. S. Atty., and Walter D. Coles, Asst. U. S. 
Atty., for défendant in error. Before SANBORN and THAYBR, Circuit 
Judges, and SHIRAS, District Judge. 

SHIRAS, District Judge. This case présents the same questions that hâve 
been passed upon in case No. 985, just decided (HoefCner v. U. S., 87 Fed. 
185); and, following the conclusions thereln reached, the judgment In the trial 
court Is affirmed. 
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THE ST. PAUL. VANBLIUS v. UNITBD STATES. (Circuit Court ot 
Appeals, Ninth Circuit. February 7, 1898.) No. 181. Appeal from the Dis- 
trict Court ùt the United States for the District of Alaslia. Warren Gregory, 
for appellant. Charles A. Garter, for the United States. Before GILBERT, 
ROSS, and MORROW, Circuit JucJges. 

PER CURIAM. This case Is preclsely similar to the case entitled "'La 
Nlnfa," heretofore decided by thls court, and reported In 44 U. S. App. 648, 
21 C. 0. A. 434, and 75 Fed. 513. On the authority of that case, the decree 
appealed from is reversed, and the cause remanded, with instructions to the 
district court to dlsmiss the llbel. 



STANDARD OIL CO. v. BBLiL et al. (Circuit Court of Appeals, Pifth Cîir- 
cuit May 24, 1898.) No. 598. In Brror to the Circuit Court of the United 
States for the Southern District of Plorlda. This is an action brought by Wil- 
liam J. Bell and others against the Standard Oil Company to recover posses- 
sion of land and damages for the occupation and use thereof. Judgment for 
plaintifCs, and défendant brings error. Afflrmed. J. C. Cooper, W. W. Howe, 
W. B. Spencer, and G. B. Coclie, for plalntiff In error. H. Bisbee, for de- 
fendants in error. Before FARDEE and McOORMICK, Circuit Judges, and 
SWAYNB, District Judge. 

McCORMICK, Circuit Judge. This case Is identlcal in Its substantial issues 
wlth the case of Railroad Co. v. Bell (just decided) 87 Fed. 369, the plalntiff 
in error In this case clalming under the Plorida Central & Peninsular Railroad 
Company; and, on the ground and for the reasons given and suggested in the 
opinion in that case, the Judgment of the circuit court in this case is afflrmed. 



TRUMAN y. DEERE IMPLBMENT OO. (Circuit Court of Appeals, Ninth 
Circuit. February 21, 1898.) No. 377. Appeal from the Circuit Court of the 
United States for the Northern District of California. John L. Boone, for 
appellant. M. A. Dorn, D. S. Dorn, and Chas. B. Nouges, for appellee. Before 
GILBERT and ROSS, Circuit Judges, and HAWLBY, District Judge. 

HAWLEY, District Judge. This case involves the same questions as were 
presented and decided in Truman v. Holmes, 87 Fed. 742; and, upon the 
authority of that case, the judgment of the circuit court Is afflrmed. with costs. 



WESTBNFELDBR v. GRBBN et al. 

(Circuit Court of Appeals, Ninth Circuit. May 17, 1898.) 

No. 42a 
AppBAii — Record. 

Appeal from the Circuit Court of the United States for the District of Oregon. 

Before ROSS and MORROW, Circuit Judges, and HAWLEY, District Judge. 

ROSS, Circuit Judge. This was, apparently, a suit in equlty to quiet com- 
plainant's alleged title to a lot of land in the city of Portland, Or. See 76 
Fed. 925, 78 Fed. 892. It was argued, both orally and by brief, on behalf of 
the respective parties, as If there was an appeal hère from the decree of the 
court below. An exaiûination of the record, however, falls to disclose any 
such appeal; and, If It dld, there Is nothing in the transcrlpt showing the case 
upon which the decree prlnted therein was based. Indeed, there Is nothing 
in It properly certifled or Identifled. The pretended appeal, together with ail 
of the proceedings herein, Is accordingly dismissed. 
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WOOD et al. v. KEYSER et al. KEYSEE et al. v. WOOD et al. (Circuit 
Court of Appeals, Fifth Circuit. May 24, 1898.) No, 654. Appeal and Cross 
Appeal from the District Court of the United States for the Northern District 
of Florida. J. P. Kirlin and John Eagan, for John Wood & Co. John C. 
Avery, for W. S. Keyser & Co. Before PARDEE and McOORMICK, Circuit 
Judges, and PAKIjANGE, District Judge. 

PER CTJRIAM. The questions raised on this appeal and cross appeal were 
elaborately considered by the district Judge in his written opinion, as found 
in the transcript, and as reported in 84 Fed. 688; and, as we concur In the 
conclusions reached by him, the decree appealed from is affirmed. 



HOB et al. v. SCOTT. 
(Circuit Court, D. New Jersey. May 20, 1898.) 
For opinion, see 8T Fed. 220. 

KIRKPATRICK, District Judge. The défendant having moved this court 
that the dépositions of each and every witness talicn on the accounting herein 
before the master, and each and every part thereof, and ail exhibits offered 
in évidence in connection with such déposition, be stricken out, and, in case 
the court should décline so to do, that défendant should be allowed to put in 
évidence in défense before the master upon matters relating to the scope of 
the accounting before the nature and scope of the account which the de- 
fendant Is to file are passed upon, and for other and further relief; and such 
motion coming on to be heard, upon the proceedings heretofore liad herein, 
and the flled papers and évidence In this cause, including the évidence hereto- 
fore talien before Henry D. Oliphant, Esq., master, etc., and upon the affidavits 
of Walter Scott and William H. L. Lee, both verlfled April 1, 189T; and 
after hearing Benjamin F. Lee, Esq., and William H. L. Lee, Esq., of counsel 
for défendant, in support of said motion, and Myron H. Phelps, Esq., of coun- 
sel for complainant, in opposition thereto, and due délibération having been 
had; and It appearing to the court that the motion to strliîe out sald déposi- 
tions and exhibits should not be allovi'ed or considered on its merits at the 
présent time, and that ail matters pertaining to the merits should be deferred 
until the coming in of the master's report: 

It is ordered and adjudged that the motion to strike out the déposition» 
of each and every witness taken on the accounting herein before the master, 
and each and every part thereof, and ail exhibits ofCered in évidence In con- 
nection wIth said dépositions, without passing on the merits thereof, be, and 
the same is, not allowed at the présent time, and that the hearing of said 
motion, and ail matters involved in said motion pertaining to the merits 
thereof, be, and they hereby are, deferred, and the considération thereof re- 
served, untll the coming in of the said master's report; and It appearing to 
the court that there are certain machines manufactured by the défendant 
which are clalmed by the complalnants to be within the scope of the decree 
entered In the cause, and which sald machines, it is insisted on the part of 
the défendant, are not within the scope of said decree, and the court belng of 
the opinion that it Is within the province or the duty of the master to dé- 
termine the question whether said machines contain Infringement upon the 
daims of the complainant's patent as in this cause adjudicated, it Is ordered 
that, before proceeding with the accounting so far as the same relates to 
said machines which it is claimed are not within the scope of the decree, 
the said master do flrst satisfy hlmself by the évidence produced by both par- 
ties of the validity of the complainant's contention. 
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